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STKACHAN SHIPPING CO. v. GULF STATES STEEL CO. 

(Circuit Court of Appcais, Fiïtli Circuit. October 18, 1920. Rehearlng Denied 

Noveraber 8, 1920.) 

No. 3569. 

Shipping <S=>153 — Evidence held insufflcîent to show shipper agreed to pay 
increased rate reqiiired by shipping permit. 

Evidence tliat a shipper, vvho liad a con tract with a shipping agent 
which specifled the freight, had informed the agent with référence to a 
prior contract that it liad an arrangement witU a foreign government for 
shipment at the contract rate, under which it eould recover any exeess 
it was required to pay, but that, with référence to the contract in con- 
troversy, it had insisted on holding the shipping agent to the contract 
rate, held InsufBclent to show that the contract had been modifled, so as 
to require the shipper to pay the Increased rate necessary to obtain from 
the foreign government a permit for the sliipment. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia ; Beverly D. Evans, Judge. 

Liibel by the Gulf States Steel Company against the Strachan Ship- 
ping Company. Decree for libelant, and respondent appeals. Af- 
firmed. 

Samuel B. Adams and A. Pratt Adams, both of Savannah, Ga., for 
appellant. 

A. R. Lavvton, Jr., of Savannah, Ga., for appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. On November 9, 1916, the appellant, 
Strachan Shipping Company, agreed in writing, subject to conditions 
stated, to furnish to the appellee, Gulf States Steel Company, freight 
room for 1,000 tons of steel billets — • 

"per steamship May sliipment * * * from Savannah to Liverpool or 
Manchester * * * at the rate of eleveu dollars ($11.00) per ton of 2,240 

Ibs. Freight prepaid." 

_ — _ jP . 

^ssFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexe» 
2CH F.— 1 
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In July, 1918, after 800 of the 1,000 tons of billets called for hy 
the contract had been shipped in three partels going by différent ves- 
sels, the balance of 200 tons was shipped by the appellant on the Brit- 
ish steamship Kaduna, pursuant to a permit procured by the appellant 
from the British Ministry of Shipping, which fixed a freight rate con- 
siderably higher than the one stated in the caitract. Upon the appel- 
lant declining to deliver to the appellee the bills of lading for the bil- 
lets so ship|)ed, u^less the former was paid the amount of freight it 
had paid on the shipment, the latter paid such amount under protest, 
and filed its libel to recover the amount of the différence between the 
sum so paid and the contract rate. The decree appealed from sus- 
tained the claim asséirted by the libel. 

In behalf of the appellant no claitn is made that the contract has 
been canceled, or in any way has ceased altogether to be binding upon 
it. The évidence adduced does not leave it open to dispute, and it is 
not disputed, that the contract was modified in respect of the time 
when the freight space was to be furnished; the appellee acquiescing 
in the postponçment of shipments beyond the month of May, 1917. 
For the appellant it is contended that the contract was modified in re- 
spect of the freight rate also, and that the appellee consented to pay 
more than the rate stated in the contract if, because of conditions re- 
sulting from the existence of war, the appellant had to pay more to 
obtain the freigjit space required. There was nq express modification 
of ,the contract în the, last-n?entioped respect. There was no évidence 
that the appellee consented to pay more than the contract freight rate, 
unless it is found in correspondence now to be mentioned. 

On January 19, 1917, the appellant wrote to the appellee a letter 
which, after referriijg specifically to çontracts covering 4,000 tons of 
Steel billets for january and February shipment, 2,000 tons each month, 
and mentioning the fact that the owners of steamers chartered to 
carry the steel mentioned had advised appellant that they were unable 
to gét licénses, except on Condition that two-thirds of thé cargo car- 
ried be government goods. of a kind that made it impossible to com- 
plète the cargoes with any commodity heavier than cotton, concluded 
with the f ollowing stàtemént : ' 

"We feel uader thèse conditions tliat we would be justified in canceling ail 
bookings as provided for in réquisition and War clauses of contract, but beg 
to assure you that such is not our désire, and that we intend to continue our 
efforts to supply tonnage to cpver ail eontracts with you at earliest possible 
date, although we feel that it is Important, and indeed neCessary, that we 
frankly advise you of the situation, in order that you may advise and ex- 
plain to your buyers that there wlU be almost certain delay in forwarding par- 
cels mentioned," 

On the same day Mr. Armstroftg, a director and vice président of 
the appellant, wrote a personal letter to Mr. Knight, appellee's traffic 
manager, which, after referring to the letter just quoted from, and 
mentioning the fact that requisitioning by the British government of 
much of the space in British steamers then being chartered in this 
country made it uncertain when space could be obtained for appellee's 
Steel, said: 1 
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"I wisli to suggest to you privately that, in luy opinion, something might be 
accomplished by writing or eabling Admiralty to provide space to take care 
of your sales eontracts." 

The appellee complied with this suggestion, and so notified the ap- 
pelant by a letter dated January 22, 1917. On January 24, 1917, ap- 
pellee sent to appellant the f oUowing telegram : 

"Our London agents Sanders Brothers and Company cable foUowing 
Grantley Ethelanic parcels thanks to recommendations by ministry of muni- 
tions the overisea transport départaient New York superlntendcnt gets cable 
instructions to arrange space if not by above vessels then by earliest possi- 
ble opportunities at freight contract rate with undersanding if vessel clalms 
market rate you pay same as department will issue us certiiicate enabling 
refund this end stop. Understand Grantley due Savannah shortly please 
Indicate what tonnage she will lift so we will know what documents neces- 
sary to send to you." . 

As shown by the correspondence which pieceded it, that telegram 
related to freight space for 4,000 tons of billets, 2,000 for January 
and 2,000 for February shipment. As to those shipments il cannot be 
said that it plainly showed that appellee consented to pay appellant 
freight at a higher rate than that contracted for. Certainly the act of 
the appellee in communicating to the appellant the contents of that 
telegram did not amount to a représentation that the refunding priv- 
ilège mentioned had been granted as to future shipments other than 
those specifically dealt with, and for an indefinite time, and did not 
indicate appelleè's consent to pay more than the contract rate on future 
shipments other than those to which the correspondence referred. 

For considerably more than a year follbwing the date of that tele- 
gram, and before the shipment now in question was made, there were 
correspondence and dealings between the parties in référence to the 
several shipments contracted for. Nothing in such subséquent cor- 
respondence or dealings indicated that the parties concurred in con- 
struing the above set out telegram as evidencing a consent by the ap- 
pellee to pay freight at a higher rate than that contracted for, either 
on the shipments under the eontracts for January and February, or on 
a shipment under the contract now in question. It was not shown that 
the .appellee paid more than the contract rate on any of the shipments 
made prior to the one now in question, ail of which were made under 
permits obtained by the appellant for the use of space on requisitioned 
British vessels. The contract rate was charged and paid on the three 
preceding shipments of parts of the 1,000 tons of billets called for by 
the contract for May shipments. The facts just stated indicate the ab- 
sence of anything in the dealings between the parties with référence 
to previous shipments upon which to base a claim by the appellant 
that the appellee had estopped itself to insist on the freight rate stated 
in the contract under which the shipment now in question was made. 
The information that the permit under vUhich the 200-ton shipment 
now in question was made called for a freight rate higher thàh the 
one named in the contract was imparted to the appellee in a letter of 
the appellant dated June 6, 1918. The letter of the appellee to appellant, 
dated June 18, 1918, accompanying the railroad bills of . lading for 
the 200 tons of billets comprised •" that shipment, specifically called 
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attention to the fact that the océan freight rate stated in the contract 
was $11 per ton. A letter of the appellant to appellee, dated June 19, 
1918, contained the following: 

"We carefully note ail that you write, and la référence to the freight, we 
observe you mention that same should be calculated at $11.00 per ton, com- 
pleting our contract 273. This movement Is now covered by permit No. 9118 
Issiied by the British Ministry of Shipplng, New York, which shows a rate of 
82/6, freight to be prepaid, and we, of course, must be guided entirely by 
this permit, Kindly, therefore, take note of this différence, and oblige." 

The following is a copy of a letter of appellee to appellant, dated 
June 24, 1918, omitting address and signature : 

"Referring to your favor of the 19th instant, file 40019, concernlng steel 
for Bayllss, Jones & Bayllss, we do not nnderstand that the permit issued 
by the British Ministry of Shipplng in any way affects the rate of freight a» 
that is covered by your contract. Of course, if you do not intend to protect 
your contract, we would llke to hâve some expression from you on the sub- 
Ject." 

That correspondence occurred before the 200 tons of billets were 
delivered to the vessel in pursuance of the permit. Before the ship- 
ment was actually made, appellant did not make it known to appellee 
that the former would not abide by the provision of the contract on 
the subject of the rate of freight to be paid by appellee. The circum- 
stances attending the shipment négative the conclusion that the appellee 
estopped itself to hold the appellant to the contract so far as the freight 
rate was concerned. 

The conclusion is that the évidence adduced does not show that there 
was a meeting of the minds of the parties on the subject of a modifi- 
cation of the contract in respect of its provision stating the rate of 
freight to be charged, and that it did not show that appellee, by es- 
toppel or otherwise, lost the right to hâve the shipment in question 
made by appellant at the contract freight rate. 

It follows that the decree appealed from should be, and it is, affirmad, 



LOUISVILLB & N. B. CO. v. WESTERN UNION TELEGRAPBt CO.* 

(Carcuit Court of Appeals, Sixth Circuit. . July 29, 1920. On Application for 
Behearing, October 15, 1920.) 

No. 3320. 

1. Eminent domain <S=>167(5) — Bepealing statute held applicable to pending 

suit. 

Ky. St. Supp. 1918, | 840a, provlding that no rlght of way shall be tak- 
en by condemnation longitudlnally along the right of way of any rail- 
Toad Company by any telegraph or téléphone company, and repealing ail 
acts in confllct therewith, held to apply to a pending suit by a telegraph 
company to èondemn sucli right of way under Ky. St. § 4679c, which au- 
thorized such suits. 

2. Statutes <@=>S76(1) — Repealing statute applicable to pending suit. 

Ky. St. i 465, providing that "no new law shall be construed to repeal 
a former law as to * ♦ * any right accrued or claim arising under 

^ssTot ottier cases aeé sam« topïc & KET-NUMBER In ail Key-Numbered Clgesta & Index** 
•Certlorari danled 254 V. 8. — , 41 Sup. Ct. 147, 65 L. Ed. — . 
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the former law, or In any way whatever to affcct * * * any riglit 
accrued or clalm arislng before the new law takes effect," held net to 
préserve the right of action of the plaintiff In a pending suit, where such 
rlght of action was given by a statute and has been expressly taken away 
by a later statute. 

3. Conslitutional law <&=>280 — Proceedings to condcmn right of way gave no 

right wbich could net be withdrawn pending suit. 

TTnder a statute authori/.ing a telegraph company to maintaln condem- 
nation proceedings against a railroad company, and providlng that It 
sliall hâve the right to construct and malntain Its Une along the rlght 
of way of the railroad company on paylng just compensation as therein 
providod, no vestfd right accrues to the telegraph company until final 
judgment in the condemnation suit and payment of the compensation 
fixcd. and until that time authority to maintaln the suit may be with- 
drawn by a repealing statute. 

4. Eminent domain <§=>168 — Right to condemn propcri.y by telegraph company 

not aided by possession. 

The fact that a telegraph company, at the time of Instituting a suit to 
condemn right of way for its Une over the right of way of a railroad com- 
pany, was in possession of and operating such a Une, under a right ac- 
quired by a contract wlth the railroad company, whieh had expired, held 
to glve it no better standing in the condemnation proceedings. 

On Application for Eehearing. 

6. Eminent domain O=>320 — Trial court's judgment does not vést title irrev- 
ocably in condemnor. 

Under Ky. St. Supp. § 840a, for condemnation of right of way for tele- 
graph Unes, which requires a judlcial flnding of the right to condemn, 
from which an appeal may be takeii as well as from tlie award of dam- 
ages, the title to the right of way does not beeome irrevocably vested In 
the telegraph company on judgment for condemnation In the trial court, 
from which an appeal is subsequently taken. 

Appeal from the District Court of the United States for the Western 
District of Kentucky; Walter Evans, Judge. 

Suit in equity by the Western Union Telegraph Company against the 
Louisville & Nashville Railroad Company. From an order denying a 
motion to dissolve injunction, défendant appeals. Reversed. 

See, also, 207 Fed. 1, 124 C. C. A. 573; 252 Fed. 29, 164 C. C. A. 
141. 

Helm Bruce, of Louisville, Ky. (Henry L. Stone, Edward S. Jouett, 
and William A. Colston, ail of Louisville, Ky., on the brief), for appel- 
lant. 

Alex P. Humphrey, of Louisville, Ky. (A. E. Richards, Richards 
& Harris, and Humphrey, Crawford, Middleton & Humphrey, ail of 
Louisville, Ky., and Rush Taggart and Francis S. Stark, both of New 
York City, on the brief), for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. Pursuant to a Kentucky statute of 1898 
(Ky. St. § 467S>c), the telegraph company, in December, 1911, began 
a proceeding to condemn an easement for a Une of telegraph pôles and 
wire over and along the right of way of the railroad company within 

^=sFor other cases see same topic & KEÎY-NUMBER in ail Kéy-Numbered Digests & Indexée 
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the State of Kentucky. The détails of the situation involved are fuUy 
stated in the opinions of this court in the suits between the same par- 
ties, reported in 207 Fed. l, 124 C. C. A. 573, in 249 Fed. 385, 161 C. 
C. A. 359, and in 252 Fed. 29, 164 C. C. A. 141. The condemnation 
proceeding came to a trial upon the law side of the court below, and 
resulted in a judgment of condemnation and an award of damages 
to be paid by the telegraph company to the railroad company in the 
sum of $500,000. The District Court granted a new trial. Upon the 
second trial, there was again a judgment of condemnation, and the 
damages were fixed, by direction of the court and upon the theory 
that only nominal damages could be recovered, at the sum of $5,000. 
This judgment was entered on February 16, 1916. On March 18, 1916, 
the telegraph company paid into the registry of the court the amount 
of this judgment and costs. A writ of error from this court was al- 
. lowed on June 19, 1916, and on May 8, 1918, this court entered judg- 
ment reversing the judgment of the District Court and remanding the 
cause, with instructions to award a new trial generally upon the sub- 
ject of compensation and to some extent upon the subject of neces- 
sity. 249 Fed. 385, 403, 161 C. C. A. 359. In Mârch, 1919, the rail- 
road company tendered and filed in the injunction suit (207 Fed. 1, 124 
C. C. A. 573 ; 252 Fed. 29, 161 C. C. A. 141), a supplemental answer, 
alleging that the act of 1898, upon which the condemnation suit rested, 
had .been repeal'ed, and that further prosecution thereof would be in 
violation of the law. It thereupon moyed- to dissolve the existing in- 
junction, so far as this pertained to Kentucky. It also filed, in the 
condemnatiop case^ a motion for dismissal upon the same ground. The 
motion to dissolve the injunction as to Kentucky was denied, and the 
railroad company brings this appeal. 

The substantial question involved' is whether the repeal of the 1898 
law was effective as against this pending proceeding, and ail parties 
agrée that this question may be considered and dècided upon this ap- 
peal, without regard to the fact that it might be raised somewhat more 
directly in the condemnation case itself . 

[1] The repealing law was approved March 14, 1916. It is given 
in the margin.* It is so plain that the interests of the owner are not 

1 "An act to protect railroad companies In the use and enjoyment of thelr 
rights of way by forbiddlng the condemnation thereof for other pur- 
poses. 

"Be It enacted by the General Assemhly of the commonwealth of Kentucky : 

"Section 1. That no part of the right of way of any railroad company, or 
any Interest or easement thereln, shall be taken by any condemnation pro- 
ceedlngs, or without the consent of such railroad company, for the use or occu- 
pancy of any part of such right of way, on, over and along .such i-lght of way 
longitudinally, by any telegraph, téléphone, electric light, power, or other 
wire company, With its pôles, cables, wires, conduits, or other lixtures ; 
provided, that nothlng in this section sh^U be construed as preventlng any 
such wire company from obtaining the right' to cross tbe right of way of a 
railroad company, under existing laws in such manher as not to interfère 
wlth the ordinary use or ordinary travel anâ- traffic of çuçh ^■ailroad com- 
pany's railroad. ; 

"Sec. 2. That ail acts and parts of acts In conflict witli this act be and the 
same are hereby repealed." 

3 Carroll's Kentucky Statutes, § 840a ; Session Acts Ky. 1016, c. 15, p. 60. 
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"taken," at least uptil the effective judgment of condemnatipn, and 
the language of this'act of,1916 so explicitly forbids the taking.of. such, 
an interest as is bcing sought in this condemnation proceedingi that 
it seems to hâve been taken for granted, in the court below ^s hère, 
that the condemnation suit rnust fail ^ unless for one of the two spécial 
reasons urged against giving -this new statute its seeming full effect. 
The first is that, by the force of a gênerai rule of construction em- 
bodied in the Kentucky Statutes, the act of 1916 should not be con- 
strued as intended to reach pending cases; the second is that, if the 
Législature did so intend, it had not the constitutional power. 

[2] Section 465 of the Kentucky Statutes says, so far as now perti- 
nent : 

"No new law shall be construed to repeal a former law as to * ♦ * any 
right accvued or claim arisiiig under the former law, or in any wày whatevér 
to affect * * * any right accrued or claim arising before the new law 
takes eflect. * * * " ,. 

So far as concerns the claim that the pendency of a judicial proceed- 
ing as to the existing right or conditions is a controlling considération, 
it will be apparent that this section (465) makes no direct référence 
to that subject. It does not say that no new law shall be construed to 
repeal another, so as to affect any proceeding pending, but speaks only 
with référence to its effect upon any "right accrued or claim arising 
under the former law" or "any right accrued or claim arising before 
the new law takes effect." Those "rights" or "claims" which are thus 
exempted might or might not be involved in pending judicial proceed- 
irigs ; that would be as it happened ; but the exemption would be the 
same in either casé.^ In applying this statute (section 465) hère, we 
must lay aside the fortuitous fact that judicial proceedings were pend- 
ing, and consider merely whether the telegraph company's proposition 
that it could acquire this easement agàinst the will of the railroad com-' 
pany was a "right accrued or claim arising under the former law," 
and this is much the same question hereaf ter considered under the ocher 
branch of the caSé. 

In any event, section 465 do6S no more than lay down a canon of 
construction for doublful cases. Except so far as it may embody the 
Constitutional principle that vested rights may not be destroyed, it 
could not, if it would — and quite clearly it does not attempt to — mâke 
invalid any future act which should be made to repeal expressly a 
former law "as to rights accrued and claims arising" thereunder. It 
is only when the language of an act is vague and gênerai, and might 
or might not fairly be taken to show an intent to affect a situation 
which had arisen under a former laW, that the courts would go to sec- 
tion 465 to get a rule of construction. 

We cannot find in the statue of 1916 any ambiguity which authorizes 
référence to section 465. Section 2 of the act repeals ail former laws, 

2 Lewis on Em. Dom. (M Ed.) § 380; Boone Coimty Court v. Snyder, 9 
Ky. Dp. 921 ; CommonweaUh v. Ewald Iron Co., 153 Ky. 116, 154 S. W. 931. 

3 If there were doubt about this, it would be l'esolved by the Pannell Case, 
infra, where suit was pending, but the "right" or "claim" was held not to 
be saved by section 405. , 
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and, if it stood alone, there would be force in suggesting a resort to 
section 465; but section 1, in the most express language, forbids the 
rendering of the judgment which is demanded in the condemnation 
case. It says : 

"No part of the rlglit of way * * * or àny interest or easement tlierein, 
shall be taken by aiiy condemnation proceedlug * • * by any telegraph 
* * * Company," etc. 

Whether or not it can be assumed that the Législature had this par- 
ticular condemnation in mind, we think that the intent to stop every 
such immature proceeding, whether initiated or not, is too clear for 
doubt ; section 2 alone would do everything except arrest a case pend- 
ing; section 1 could hâve had no purpose except that. Thus we must 
come to the question of power. 

[3] The right of eminent domain is an attribute of sovereignty. 
The moment it is thought of as a private right, it ceases to exist. It is 
none the less a pubHc right, because the state sometimes consents that 
it may be exercised by a quasi pubhc corporation, like a common car- 
rier. Such license or permission is granted because its exertion in that 
form is thought to be for the public interest. The statute of 1898 
does not grant tp or vest in the telegraph companies any property right. 
It permits them to proceed in their own names, but really on behalf of 
the State, with the preliminary proceedings to détermine whether the 
condemnation is for the public interest, and to fix the amount of the 
damages, and then allows them to take the interest in question; but 
certainly nothing is "taken" until the judgment is obtained and its con- 
ditions performed. Until that time, the telegraph company has only a 
license to exercise, as the agent of the state, a portion of the sovereign 
power of the state. Even an express provision in such a statute that 
a subséquent Législature could not recall the permission and cancel 
the license, if the steps preliminary to taking had been commenced, 
but had not ripened into a private right, would doubtless be invalid, 
because one Législature cannot limit the governmental power of its 
successor. The ordinary rules of mutuality lead to the same resuit. 
The condemnor may abandon the proceedings, if he thinks the award 
is too high. Can the state be irrevocably bound, when its licensee has 
only an option? Thèse considérations lie at the base of the matter now 
involved, and are so familiar that they need only be stated. 

The subject-matter involved is the easement over the railroad right 
of way. We do not see how it can be claimed that the telegraph Com- 
pany, by filing its pétition for condemnation and going to trial on the 
issue, acquired any right to or interest in this easement. The language 
of the statute is that it shall "hâve the right" to construct and maintain 
its Une along the railroad right of way- — when? "Upon making just 
compensation as hereinafter provided"; that is to say, after obtain- 
ing a judgment and paying the fixed amount^ Until that time the stat- 
ute does not purport to grant any right. 

Nor can we think that any now existing right was acquired by the 
payment into court of the amount of the judgment. That judgment 
was reversed. With exceptions not hère important, a judgment which 
is reversed and set aside is as if it had never been. When plaintift 
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recovers a judgment upon conditions, he surely cannot, by immédiate 
performance of the conditions, deprive the défendant of the right to 
go to the reviewing court and get the judgment set aside; yet to this 
point necessarily comes the claim that, by paying the judgment into 
court, plaintiff acquired some kind of an interest which was vested, so 
that it was entitled to protection therein. Upon the new trial which 
was awarded, there might ordinarily be a judgment that there could 
be no condemnation at ail ; and although there was a complète new trial 
ordered hère only as to compensation, the next jury might fix an 
amount which the telegràph company would not pay. 

When the judgment and payment of February and March, 1916, 
are put out of view, it becomes clear that such inchoate claim as the 
telegràph company had to this right of way on June 12, 1916, was not 
such a vested property right or interest as is reached and protected 
by the "due process'' clause of the Fourteenth Amendment to the Con- 
stitution of the United States, or the corresponding clause of the Con- 
stitution of Kentucky, but was rather a claim, the continued existence 
of which was contingent upon the existence of the supporting statute, 
and that, when the statute was repealed, the inchoate right fell with it. 
Baltimore Co. v. Nesbitt, 10 How. 395, 398, 13 L. Ed. 469 ; Garrison 
V. New York, 21 Wall. 196, 205, 22 L. Ed. 612; Manion v. Louis- 
ville Co., 90 Ky. 491, 495, 14 S. W. 532 ; Sandy Valley & Elkhorn Ry. 
Co. V. Bentley, 161 Ky. 555, 559, 171 S. W. 178. 

[4] It is sought to escape from this hardly questioned gênerai rule 
by force of the fact that the telegràph company was in possession of 
the easement when the repealing statute was passed. If this possession 
had been acquired through or even in contemplation of the condemna- 
tion proceedings, it would be necessary to consider its force ; but that 
was not the charâcter of the telegràph company's possession. It had 
been acquired by contract with the railroad company many years be- 
fore, and when the contract right expired the telegràph company had 
continued to stay in possession without any surrender or reacquire- 
ment. It is true it had obtained the aid of an injunction to main- 
tain this possession pending the condemnation, but this injunction is 
in no way équivalent to an ouster and re-entry; it was rather collat- 
éral to the continuing, undisturbed possession which the telegràph 
company had acquired under a right foreign to any thought ot con- 
demnation. See 249 Fed. 385, 395, 161 C. C. A. 359. Such a pos- 
session cannot be thought of as a "right," which gives the telegràph 
company any better standing in the condemnation proceedings than it 
would otherwise hâve. 

In concluding that, when the repealing act was passed, the telegràph 
company had acquired no "right" to condemnation in any pertinent 
sensé of that word, we do not overlook the line of cases holding that 
one who commences a proceeding to condemn acquires thereby a 
priority pf right as against a junior condemnor, who perhaps seeks to 
better his position by taking a deed from the owner. Cumberland 
V. Fine Mt., 96 S. W. 199, 28 Ky. Law Rep. 574; Sioux City v. Chi- 
cago (C. C.) 27 Fed. 774; Lewis, Em. Dom. (3d Ed.) p. 905. That 
there is such a priority of right as between two claimants does not per- 
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suadè that either oné of them has thât kind of a right which will sur- 
vive the fepeal of thè statu te on which both are based. 

The main reJiance, however, of counsel -for the telegraph company in 
this court, and of thé court below in its caref ul opinion, is the propo- 
sition that the Législature of Kentucky has no power to change the 
status of the parties in any pending htigation. This proposition does 
nqt dépend on any express provision of the Constitution of the state, 
but on an impHed. prohibition said to be established by the Kentucky 
courts; and in examining whether such a prohibition exists, it must 
be remembered that, to be effective hère, it is to be broad enough to 
extend to cases where no vested right is impaired — for this is such a 
case. 

It must also be remembered that, in reviewing the décisions of the 
Suprême Court of a state upon a state law, as well as in considering 
those of the Suprême Court of the United States upon a fédéral law, 
we are bound only as to the very point decided, and not by gênerai 
language extending further. In the familiar words of Chief Justice 
Marshall, in Cohens v. Virginia, 6 Wheat. 264, 399 (5 L. Ed. 257) : 

"General expressions, in every opinion, are to be taken in connection witli 
the case in wliich those expressions are used. If tliey go beyond the case, they 
may be respected, but ought not to control the judsment in a subséquent suit, 
when the very point is présente d for décision. The re^son of the niaxim is 
obvlous," etc. 

Tliere are said to be nine Kentucky décisions supporting the proposi- 
tion. They are cited in the margin.* A careful study of them shows 
the error of this contention— at least, so far as concerns the présent 
applicability of the proposition. They ail purport to be based upon 
Gaines v. Gaines ; but the only matter there really decided: was th^t the 
Législature could not invade the province of the judiciary, and change 
the rights of one spécifie person after thb controversy had arisen wnich 
fixed those rights. The fact that litigation was pending as to thèse 
rights was mentioned by the court ; but this was a convenient manner 
of référence to the fact that the rights had become either vested rights, 
in the fui! sensé of that term, or at least so fixed that it had become a 
judioial function to examine and détermine what they were. Substan- 
tially the same situation existedàn éach of the other cited cases in whiçh 
the législation was held unlawful ; the question was, jone of infringement 
by the Législature upon the judiciary. The most that can be said of 
thèse cases, when décisions are distingyished from dicta, is that retrp- 
active authority to lay a tax has been held bad, in some cases where liti- 
gation was pending on the subject, and good where there was no suit 
lin progress. This (possibly) anomalous resuit may dépend on the pe- 
culiar character of the rights and powers involved. See décision in 
Mànion v. Louisville. However, if we concède the existence of a rule 

. * Gaines v. Gaines, 9 B. Mon. (K:y.) 205, 48 Am. Dec. 425; Oabell v. Cabell's 
Adm'r, 1 Metc. (Ky.) 319; Hedger.v. Kennaker, B Metc. (Ky.) 255; Allison 
V. L., H. C. & W. Ry. Co., 9 Bush (Ky.) 247; Allison v. Kailway, 10 Bu.sh 
(Ky.)- 1; Thweatt v. Bank of Hopkinsville, 81 Ky. 1; Norman v. Boaz, 85 
Kv. .557, 4 S. W. 316; Manion County v. L. & N. R. Co., 91 Ky. 388, 15 S. W. 
1061 ; Turner v. Town of Pewee Valley, 100 Ky. 288, 38 S. W. 143, 688. 
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on this subject, peculiar to Kentucky, it does not reach the présent 
case. It is concisely stated in Turner v. Pewee Valley, where the opin- 
ion says: 

"This court has repeatedly held that no législation can afCect the riglils 
of parties litlgant enacted after the institution of the suit." 

As we hâve pointed out, the matter hère involved was not a right in 
the sensé in which that term is used in any of thèse cited opinions. It 
was a revocable license ; and we are satisfied that the Court of Appeals 
of Kentucky never intended tô, and never did, pass upon the real ques- 
tion hère involved until it decided the case of Pannell v. Louisville 
Co., 113 Ky. 630, 68 S. W. 662, 82 S. W. 1141. It there appeared that 
a statute regulating the conduct of warehousemen provided penalties 
for its violation, and it also provided that the party injured might bring 
an action and recover for his own benefit the prescribed penalty. Such 
a penalty had accrued, and the party had brought an action, when the 
Législature repealed the statute. Upon f ull considération,' it was h,eld 
that the right of the plaintiff to recover had not been saved, etthe'r by 
the Legislature's lack of power to remit an âccrued penalty, or by 
the efifect of section 465 in saving existing rights! It is true that 'the 
court did not, in terms, refer to the constitutional limitation ndw in- 
voked (a strange omission, if it is as far-reaching as is clairhed)'; but'wé 
can see no distinction betvveen that case arid this, in the principles' in- 
volved. The right to impose a penalty upon a citizen who disobeys thé 
law, like the right to take a citizen's property by emirient domain, îs' a 
right of sovereignty. In either case the state, in pursuit of its public 
policy, iTiay delègate to a citizen power tô exercise the right ; in eithçr 
case the person to whom the right is delegated becomes a licensee, aild 
may thereupon proceed in exécution of the pOwer ; but in either case the 
1.0 wer may be withdrawn pending the' incomplète attempt to exécute it'. 

Not only that, but the statutes involved in the two cases are so' sim- 
ilar in îorm as to suggest that the repealing law in the condemnàtibn 
matter was adopted froni the repealing law in the warehouse matter. 
In each case the lavv had two sections. In the latter, section 1 repealed 
the law which autliorized suit for a penalty, and section 2 declared 
that "no penalty ptovided in said act shall hereafter be recoverable." In 
the former, section 1 declared that "no right of way * * * shâll be 
taken by any condemnation proceeding," and section 2 repealed the 
old law. There is no distinction in language between the two, saVe 
that in the penalty case the law says, "Nq penalty shall hereafter be 
recoverable," while in the condemnation case it says, "No right of vvay 
shall be taken." If any; distinction thereby results, the use of the word 
"hereafter" would tendto show an intent not to apply to existing suits^; 
but the Kentucky court held even that language to apply to such suits. 
Even if the questions of constitutional power and of applying section 
4-65 were otherwise doubtful, we would be compelled to think them 
foreclosed for us by the décision in the Par;nell Case. We may'add 
that the "right" of, the perron injured by ^warehouse overcharge to 
carry his pending suit to judgment and to collect the prescribed penalty 
is plainly not of less degree o-f dignity than the "right" of a telegraph 
company to pursue to the end its pending condemnation, where the 
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resuit will be only to give the company an option to take the property 
or abandon it. It cannot be that the former right may be destroyed 
by the Législature, while the latter is inviolable. 

Our conclusion is confirmed, when we remember that a license not 
coupled with an interest is revocable until executed, and when we 
compare the license granted by the condemnation act of 1898 with a 
private license. If we may suppose that A., owning land, had granted 
a revocable license to B. for a right of way thereover, in order that B. 
might reach the adjoining land of C, wherein B. claimed certain 
rights, and litigation was pending between B. and C, wherein B.'s con- 
tention involved and rested upon this license, it could not be thought 
that the pendency of this suit between B. and C. would, of itself, pre- 
vent A. from revoking the license, or that B.'s rights, which depended 
solely thereon, could survive the revocation. 

Notice should be given to the case of Treacy v. Elizabethtown, 85 
Ky. 270, 3 S. W. 168, upon which appellee relies. A spécial act pro- 
vided for condemnation by a railroad. The prescribed proceeding 
was commenced by the railroad, an award of damages had, and the 
amount of the award paid into court, The property owner appealed, 
and secured a reversai, because the railroad had not proved the neces- 
sity of taking for public use. Pending this appeal, the Législature 
repealed the spécial act, and substituted a more gênerai law, differing 
in important particulars. A new trial was conducted under the repealed 
spécial act, and from the resulting judgment the property owner again 
appealed, thus presenting the matter decided by the opinion just cited. 
For reasons which are not now irriportant, the court reached the con- 
clusion that if, under the spécial act, the railroad had proved the ne- 
cessity for taking, and an award had been made, and it had paid or 
tendered the amount of the award, it would thereby hâve acquired a 
vested and perfected right to enter upon and use the property — a right 
so unconditional that it could not hâve been affected by any subséquent 
reversai and new trial on the subject of damages.'* 

Upon the basis of this conclusion, the court holds that, since the rail- 
road company had not thus acquired this kind and degree of a right 
before the repeal of the spécial statute, it was error to continue pro- 
ceedings thereon. Since, in the présent case and under the condemna- 
tion law of 1898, it is clear that the telegraph company had not ac- 
quired any vested right when the repealing act was passed, and that 
the reversai of the judgment (unlike the reversai contemplated by the 
spécial act in the Treacy Case) had rétrospective effect to destroy the 
basis of any such right, the décision in the Treacy Case supports the 
présent contention of the railroad company. If such a right as is ac- 
quired merely by commencing a condemnation suit, were sufficient to 
excite the saving action of section 465, or to invoke the supposed Ken- 

5 The court is apparently quoting from or paraphrasing the spécial act, 
when the opinion says : "Immediately after the return of the first verdict, 
and whether the .same was set aside and a new jury ordered or not, tlie ap- 
pellee had the right to enter upon the land and construct its road ; and upon 
payment or tender of payment of the amount assessed, the appellee was cloth- 
ed with the actual title to the property." 
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tucky ruie that législation may not change the status of parties in a 
l^ending litigation, the décision of the Treacy Case must hâve been the 
other way. It could not be of controUing importance in that case that 
a new law was substituted for the one repealed, while in the présent case 
there was no such substitution. The question was whether the old 
law did or did not continue in force for the pending case. 

We may add that further considération of the case of Marion v. 
Louisville, etc., supra, seems to lead us inevitably to the conclusion 
that we are adopting. It was there held that the railroad company, 
prosecuting condemnation, could abandon the proceedings at any time, 
because it was merely exercising authority delegated by the state, and 
it should hâve the same right to abandon which the state concededly 
had. The statute of 1916 was only a method of directing the abandon- 
ment of ail proceedings pending under the 1898 statute. The Marion 
Case can be distinguished only by saying that the agent may abandon, 
but the principal may not. 

The impression easily arises that repealing législation of this kind, 
which afïects pending suits, is obnoxious to principles of fairness, but 
that is a question for the Législature, and not for the courts. Nor is 
it wholly one-sided. It appeared beyond dispute in the previous phases 
of this litigation that the érection and maintenance of such a telegraph 
line would necessarily cause some degree of annoyance and embar- 
rassment in the opération of the railroad. It is not necessarily arbitrary 
and unreasonable for the Législature to think it will no longer lend 
its aid to one who is trying to locate such a line upon a railroad right 
of way against the will of the railroad, but will rather compel the tele- 
graph company to buy its right of way f rom those who are willing to 
sell, or to use the roads and streets which the public owns. 

We do not consider the matter foreclosed by our former mandate 
directing a new trial. The fact that the law of 1898 had been repealed 
did not then appear by the record in the case, and our mandate must 
be construed by the existing record. Since the only matter involved is 
as to the construction and validity of the law, there is no question of 
a permissible discrétion exercised by the court below in refusing to 
dissolve the preliminary injunctiûn. 

The order must be reversed, and the case remanded, with instructions 
to dissolve the injunction, as to Kentucky, as prayed. 

On AppHcation for Rehearing. 

PER CURIAM. [5] In an application for rehearing, the telegraph 
company insists that by the law of Kentucky, when the jury in a con- 
demnation matter assesses the damages and the condemnor pays or ten- 
ders the amount to the owner, the title vests, and is unaffected by any 
subséquent reversai of the award on appeal; that the condemnor's 
élection, after the first award, to pay and take the property, is irrév- 
ocable; and that, where there are unknown or unreachable owners 
(as the mortgagees hère), the statute may rightly provide (as this did) 
for payment into court in lieu of personal payment. It refers to several 
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Kentucky décisions in railroad condemnations ® which hold that the 
immédiate possession and use of the property may be had by the con- 
demnor upon payment of the assessed damages, and that if, upon 
the statutory appeal for de novo trial, the damages are increased, the 
owner's remedy is a personal judgment for the excess. 

We find nothing held in any of thèse décisions which necessarily 
reaches beyond a présent ànd perhaps contingent possession, or which 
would deny the right of the owner to hâve possession returned to him 
if the damages, as finally fixed, were not paid— a protection which 
seemingly would be necessary under the Kentucky Constitution — or if 
the right to condemn should finally be deni'ed. Thèse décisions ' f est 
upon the peculiar nature of the railroad coridemnation laws. ' In con- 
demnation for railroad purposes the right is not usually disputed, but 
the amount of damages is the thing 'contested. It is therefore not 
necessarily inappropriate that the right of possession should at least 
'contingently pass, pending a judicial review of the award, and on con- 
dition that the payment to be finally adjudged is properly secured. 
But see Covington Co; v. Piel, 87 Ky. 267, 8 S. W. 449. Perhaps upon 
this theory sections 838 and '859 of the Kentucky Statutes provide 
for assessment by commissioners, a report to the circuit court, an order 
of confirmation if there are no exceptions, and if there are exceptions 
a jury trial as to the amouilt of damages. The statute does not in terms 
contemplate any review of the judgment so rendered, but provides that 
the railroad, on payment of the judgment, may take possession of, use, 
and control the property as fully as if the title had been conveyed. 
Sdme spécial charters upon which some of the cases dépend expressly 
State that this possession may be maintained in spite of a new trial or 
further trial. It is in exécution of a policy so declared that the con- 
clusions of the Kentucky Court of Appeals, in the cases cited, hâve been 
reàched; the right to condemn was not challenged, nor was any ques- 
tion involved, excepting as to damages. On the contrary, in Tracy v. 
Elizabethtown Co., 80 Ky. 259, it was recognized that the right to 
condemn may be disputed in the same proceeding or in an injunction 
suit, and the discussion found in that opinion must, we think, lead to 
the conclusion that if the right should finally be denied, the possession 
taken by the railroad must be given up. 

The telegraph condemnation act hère involved contains no corre- 
sponding provisions; on the contrary, it in effect déclares that upon 
appeal there shall be supersedeas unless the eondemnor gives a bond 
in double the amount (which was not donc hère). The statute expressly 
requires, as the first step, a judicial finding that certain conditions exist 
ufon which the right to proceed further rests ; an appeal f rom this find- 
ing, as well as f rom the award, is necessarily contemplated ; it is not 
to be supposed that, while it is still open for the courts to décide that 
the right does not exist, the title may neyertheless become irrevocably 
vested in the eondemnor. Even if there were in this statute provisions 

6 Chicago Co. V. Sullivan, 24 Ky. Law Rep. S60 ; Hamilton v. Maysville Co., 
84 S. W. 778 ; Long Fork Co. v. Sizemore, 184 Ky. 54, 211 S. W. 193 ; 
Shirley v. Southern Co., 118 S. W. 268; Madisonville Co. v. Koss, 126 Ky. 138, 
103 S. W. 330, 13 L. R. A. (N. S.) 420. 
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more closely analogous to the railroad statute, we cannot think that the 
Kentucky courts would consider the title to be transferred and vested 
by a payment into court, which payfnent the owner refused to accept, 
and which was pursuant to a judgment later whoUy vacated. 

The appHcation is denied; but our orders will be without préjudice 
to the right of the District Court to maintain the injunction for such 
brief period as may be necessary for the telegraph company, using 
care and dihgence, to remove its property. 



HAMILTON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fourtli Circuit. July 6, 1920.) 
No. 1816. 

1. Seamen "S^^IS — Not entitled to discharge in port of distress. 

Under Rev. St. §§ 4511, 4530, and amendments (Comp. St. §S 8300, 8322), 
nelther master nor crew can renounce thelr duties under the contract until 
the end of the voyage, which means the port of destination, not a port of 
distress ; so that the seamen are bound to serve untll the voyage ends 
in the port of destination, if It is extended beyond the time mentioned in 
the contract, not by tlie intention or négligence of the master, which 
would be a breach of the contract releasing the seamen, but by périls of 
the sea. 

3. Seamen ^S=34 — Agreement of crew to refuse to vvork is "revolt." 

The agreement et the entire crew of a ship anehored in a port of refuge 
before the epd of the voyage to refuse to obey the orders of the master, 
beçause the time mentioned in the contract had expired, is endeavoring to 
make a "revolt,'' and conspiring to revoit, under Crimlnàl Code, § 292 
(Comp. St. S 10465 ), though there was no effort to usurp the command 
of the master, or to take charge of the ship, since the master cannot be 
in command of the ship unless.thè çrew is obedlent to his' orders, 

[Ed. Note. — For other définitions, see Words and Phrases, Revolt.] 

3. Seamen '©='34 — Statute punishing "wiUful disobedience" applies to indi- 

vidual acts, wliile "revolt" implies cqmbination. 

Rev. St. § 4596, subds. 4 and 5, as amended by Act March 4, 1015 (Comp. 
St. § 8380), niaking a inisdemeanor the "willful disobedientîe" of sçamen, 
relates to merc ordinary disobedience or neglect of duty by one or spveral 
seamen, while Criminal Code, § 293 (Comp. St. § 10466), covers the more 
serious offense of "revoit,"' by such eombination and co-operation of refusai 
to obey as deprives the master of his authority and command. ' 

4. Seamen ©=34 — Erroneous construction of statute by seamen does not dis- 

prove guilt of revolt. 

The fact that seamen erroneously coristrued the statute as givîng them 
the right to quit service in a port of refuge at the terrainatlon of the 
contract terpi, though such construction was contrary to the tçrms of the 
statute and its construction, by the courts, and the American consul ad- 
vised them they were stilj bound to serve, is no défense in à prosecution 
for revolt, though an honesf mistàke by them as to a f aet on which thelr 
liability for further service depended wbùld t)e a défense. 

5. Seamen <S='9 — Need serve to end of voyage only if vessel is "seàworthy." 

Inhérent in the shipping articles of seamen is the absolute obligation 
of the owners and operator to see that the vessel was seàworthy ; that is, 
she must be tight, staunch, and strong, and so equipped and the cargo 
so stored as to resist ail ordinary action of the sea. But it Is not necea- 

Ê=»For otlier cases see same topio & KBY-NUMBER iu aU Key-Numbered Digests & Indexes 
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sary that she be in perfect condition or equipped with the most improved 
appliances. 

[Ed. Note. — For otlier définitions, see Words and Phrases, First and 

Second Séries, Seaworthy,] 

6. Seameii '®=>9 — Presumption îs that vessel is seaworthy. 

While seamen are not bound to serve on a vessel which is unseaworthy, 
or wliich thej' believe on reasonable grounds is unseawortliy, though it 
may turn ont on further investigation that it was in fact seaworthy, the 
presumption is in favor of seaworthiness, and the crew slionld not refuse 
further service because of unseaworthiness, until after they had used 
reasonable means to ascertain the actual condition of the vessel, including 
a resurvey, if that be practical. 

7. Seamen <S=>34 — Evidence held not to show vessel was unseaworthy. 

Evidence which showed that the vessel's failure to reach port of desti- 
nation before the time stated in the contract was due to engine trouble 
and to the loss of three propeller blades Jield not to establish unseaworthi- 
ness, which would justify refusai of the crew to serve further, where 
there was no évidence that they complained of any defect in the vessel 
or its machlnery, and they made no demand for a survey, and the testi- 
mony of the master was undisputed that he had a Lloyd eertificate of 
seaworthiness. 

8. Criminal lavv <S=>1173(1) — Erroneous charge immaterial, where guilt un- 

disputed. 

Where the sole ground for the joint refusai of the crew to serve to the 
end of the voyage was an erroneous construction of the statute, so that 
their guilt was indisputable, any erroneous statement of law in the charge 
was immaterial. 

In Error to the District Court of the United States for the Eastern 
District of Virginia, at Norfolk ; Edmund Waddill, Judge. 

E. Hamilton and others were convicted of endeavoring and conspir- 
ing to make a revolt as merchant seamen, and they bring error. Af- 
firmed. 

Certiorari denied 254 U. S. , 41 Sup. Ct. 15, 65 I^ Ed. . 

Henry Bowden, of Norfolk, Va., and George Sutherland, of Wash- 
ington, D. C, for plaintififs in error. 
Hiram M. Smith, U. S. Atty., of Richmond, Va. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

WOODS, Circuit Judge. A gênerai verdict of guilty was found 
against the appellants, seamen of the United States merchant ship 
Poughkeepsie, on an indictment framed under section 292 of Pénal 
Code (Comp, St. § 10465). The first count charged an endeavor to 
make a revolt; the second, conspiracy to make a revolt; the third, a 
combination and conspiracy "to refuse and neglect to perform their 
proper dtity on board of the said vessel." 

The pivotai question is whether the évidence required the direction 
of a verdict of acquittai. The shipping articles, dated August 5, 1919, 
stipulated for the voyage as f ollows : 

"From the port of New York to one or' more ports in France, and such 
other ports and places In any part of the world as the master may direct, antj 
back to a final port of diseharge in the United States (north of Cape Hatteras), 
for a term of tinie not excèedlng six calendar months." 

@=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexée 
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Leaving New York on August 29, 1919, the vessel arrived in Havre 
in about 131/2 days. She left Havre November 12th for Southampton, 
and left Southampton November 14th for New York. On November 
22d, on account of boiler trouble, she went to Fayal, Azores, as nearest 
point for repairs. Having remained there until December 30th, she 
again sailed for New York in abundant time to reach that port and com- 
plète her voyage before the end of the 6-months period. On January 
2d, 5th, and 6th the ship lest three propeller blades in succession and 
became helpless. In response to a wireless call for assistance, another 
vessel towed her to Granaway's Deep, about three miles f rom Hamilton, 
Bermuda, considered a part of its harbor, though not closely landlock- 
ed. Hère she anchored on January 22d, for repairs. On February 4th, 
before the repairs had been completed, the défendants stopped work and 
served on the master a written ultimatum, claiming the remainder of 
wages due them and free transportation to New York, on the ground 
that their term of service had expired. The master refused to accède to 
the demand and reported the matter to the American consul. The con- 
sul in person and by written communication warned the seamen that 
they were violating their shipping articles and should return at once 
to work. They persisted in their refusai to work, but remained on the 
vessel, having no money, and received froni the vessel food and shel- 
ter. The défendants were guilty of no violence, and made no efifort to 
interfère with the control of the ship, unless refusai to perform the 
duties of a crew can be so regarded. Another crew was employed, and 
the défendants were arrested and brought in the ship to the port of 
Newport News. 

Counsel contend that a verdict of acquittai should hâve been directed 
for three reasons: First, the term of service of the seamen was at an 
end when the ship reached a port of safety after the expiration of the 
period of 6 months from the date of the contract; second, the action 
of the défendants did not constitute an endeavor or a conspiracy to 
commit a revolt, within the meaning of the statute, and there fore the 
évidence did not sustain the charge of the first and second counts; 
third, the statute does not make a combination or conspiracy to neglect 
and refusai to perform proper duty on board the vessel a criminal of- 
fense. 

[1] The first position is clearly untenable. Section 4511, Revised 
Statutes, and amendments (section 8300, Compiled Statutes), and the 
form provided in the schedule annexed, and section 4530, Revised Stat- 
utes, and its amendments (section 8322, Compiled Statutes), for the 
protection of seamen, relate to the voyage, and impose duties on the ship 
and seamen for the voyage. Neither can renounce those duties during 
the voyage. Thèse statutes on their face, and the judicial construction 
given them, leave no doubt of thèse conclusions: (1) The master can- 
not discharge the crew, and the crew cannot demand wages in full, 
until the end of the voyage ; (2) the end of the voyage is not a port of 
distress, but the port of destination; (3) seamen are bound to serve 
until the voyage ends in the port of destination, unless there bas been 
a breach of the contract by the master as to the time of the voyage or 
in some other material particular; (4) extension of the time of thç 
2C8 F.— 2 
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voyage by intention or neglect of thc master is such breach of the con- 
tract as entitles the seamén to demand thcir release on that ground in 
any safe port; (5) but extension of the voyage beyond the time men- 
tioned in the contract, due to périls of the sea which the master or own- 
er could not be reasonably expected to guard against, is not a breach of 
the contract as to time, and does not warrant seamen in leaving the 
vessel or demanding wages in f uU before reaching the port of destina- 
tion ; (6) on the other hand, seamen are entitled to their wages and dis- 
charge when the ship reaches the port of destination before the expira- 
tion of the stipulated time of the voyage. Fairchild v. The AureHus, 
8 Fed. Cas. 953; The Hotspur, 12 Fed. Cas. 562; Schermacher v. 
Yates (D. C.) 57 Fed. 668; The Falls of Keltie (D. C.) 114 Fed. 357; 
The Belvédère (D. C.) 100 Fed. 498; Belyea v. Cook (D. C). 162 Fed. 
180; The Catalonia (D. C.) 236 Fed. 554; Board of Trade v. Baxter 
(1907) A. C; 373, 9 Ann. Cas. 501, 505. There was no demand for re- 
lease and payment of wages on the ground that the voyage had been 
extended by the willful or négligent action of the owner or master, and 
the proof did not require the conclusion tliat the extension of the voy- 
age was due to that cause. 

Was there a failure of évidence from which a reasonable inference 
of endeavor to make a revolt or conspiracy to revolt could be drawn? 
Section 293 of Pénal Code (Compiled Statutes, § 10466) defines revolt: 

"Whoever, being of the crew of a vessel of the United States, on the high 
seas. or on any other waters wlthln the admiralty and maritime jurisdlction 
of the United States, unlawfully and wlth, force, or by fraud, or intlnildation, 
usurps the command of such vessel from the master or other lawful offlcer in 
command thereof, or deprives him of authority aud command on board, or 
resists or prevents him in the free and lawful exercise thereof, or transfers 
such authority and command to another not lawfully entitled thereto, is guilty 
of a revolt and mutiny, and shall be fined not more than two thousand dollars 
and imprlsoned not more than ten years." 

Section 292 of Criminal Code (Act of 1835, Compiled Statutes, § 
10465), under which défendants were indicted, provides: 

"Whoever, belng of the crew of a vessel of the United States, on the high 
seas, or on any other waters wlthin the admiralty and maritime jurlsdiction 
of the United States, endeavors to make a revolt or. mutiny on board such 
vessel, or combines, conspires, or confédérales wlth any other person on board 
to make such revolt or mutiny, or sollclts, incites, or stirs up any other of the 
crew tô disobey or reslst the lawful orders of the master or other bfficer of 
such vessel, or to refuse or neglect their proper duty on board thereof, or to 
betray their proper trust, or assembles wlth others in' a tumultuous and 
mutinous manner, or makes a rlot on board thereof, or unlawfully confines 
the master or other commanding offlcer thereof, shall be fined not more than 
one thousand dollars, or imprisoned not more than flve years, ot' both." 

[2] The spécifie question is whether the agreement of the entire crew 
of the ship; anchored in a port of refuge before the end of the voyage, 
to refuse to obey the orders of the master, and their united action in 
cârrying out the agreement, while remaining on board, is endeavoring to 
make a revolt. This was not usurpation of the command from the mas- 
terj for there was no effort to take charge of the ship. But evidently 
it; was a successful endeavor to deprivè him of authority and command 
on board, and to resist and prevent him in the free and lawful exer- 
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cîse of his command. The united action of a crew in refusing to yield 
obédience to the lawful command of the master deprives him of the 
authority and command he was in duty bound to exercise. This is as 
much résistance and prévention of the free and lawful exercise of his 
authority and command as an undertaking by a crew to deprive him of 
any inanimate instrumentality necessary to the command and manage- 
ment of the ship. A master may hâve possession of the ship alone, but 
he cannot be in command of it, if the crew unité in refusing to carry 
out his orders. Command of a fortress means actual control of the 
garrison for military purposes. Command of a ship means actual con- 
trol of the crew for nautical purposes. If ail the garrison of a for- 
tress, or ail the crew of a ship, refuse obédience to the commander, they 
deprive him of authority and command; they resist and prevent the 
exercise of his authority and command. 

"An endeavor to commit a revolt may be complète, not merely by etlrring 
up, eneouraging, or combinlng Witla others ol tlié ship's crew to produce a gên- 
erai disobedlence of ail orders, but also by sfirring up, encouraging, or combin- 
lng with any one or more of the crew to produce a deliberate disobedlence to 
any one lawful order of tlie master or other officei-s." United States v. Thomp- 
son, 28 Fed. Cas. 102; United States v. Cassedy, 25 Fed. Cas. 321; In re 
Simpson (D. C.) 119 Fed. 020; United States v. Lynch, 26 Fed. Cas. 1033; 
United States v. Forbes, 25 Fed. Cas. 1141; United States v. Nye, 27 Fed. 
Cas. 210. 

It is true the Suprême Court in United States v. Kelley, 11 Wheat. 
417, 6 L,. Ed. 508 (1826), said the offense of endeavoring to commit a 
revolt — 

"consists in the endeavor of the crew of a vessel, or any one or more of them, 
to overthrow the legitimate authority of her commander, with intent to re- 
move him from his command, or against his will to take possession of the 
vessel by assuming the government and navigation of her, or by transferrlng 
their obédience from the lawful cominander to some other person." 

This définition does not include a combination of the entire crew to 
refuse obédience and the actual refusai of obédience to the master. But 
Justice Story, in United States v. Haines, 26 Fed. Cas. 62 (1829), held 
that such combination and co-operation did constitute an endeavor to 
commit a revolt, saying as to the language of the court in United States 
V. Kelley: 

"In truth, I conslder tlie définition given by the Suprême Court not to hâve 
been designed to bave more than an affirmative opération ; that is, to déclare 
that such acts would amount to the offense, and not negatively, that none 
others would. I was one of the judges who concurred in tlie opinion glven 
in the Suprême Court ; and it was matter of utter surprise to me when I 
first learned that such a narrow interprétation of it as is now contended for 
had been contended for at the bar. I hâve reason to know that it was equally 
a surprise upon others of my brethren who concurred in that opinion." 

In United States v. Gardner, 25 Fed. Cas. 1258, decided later in the 
same year Judge Story again holds that proof of such combination and 
co-operation is sufficient. So it seems clear that the action of the de- 
fendants would hâve been an endeavor to commit a revolt, even before 
it was made clearly so by the act of 1835. Other cases touching the 
point, but not deciding it, need not be reviewed. 
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[3] The argument was earnestly pressed that if the défendants 
violated any pénal statute it was subdivision 4 and 5 of section 4596 
of Revised Statutes (Compiled Statutes, § 8380), as amended by the act 
of 1915, which provides for the punishment of the misdemeanor of 
willful disobedience of seamen by imprisonment for not more than one 
month, and continued willful disobedience or continued neglect of duty 
by imprisonment not more than three nionths. It is évident that this 
section relates to mère ordinary disobedience or neglect of duty by one 
or several seamen, while section 293 of the Criminal Code covers the 
more serions offense of revolt by such combination and co-operation in 
refusai to obey as deprives the master of his authority and command, or 
amounts to résistance or prévention of his f ree and lawf ul exercise of 
his authority and command, and section 292 covers an endeavor or 
conspiracy to make such revolt. United States v. Forbes, 25 Fed. 
Cas. 1141. 

[4] There is authority for the position that seamen's refusai to obey 
the master under mistaken belief , having reasonable foundation, in the 
existence of a fact which, if it existed, would justify their refusai, is 
not criminal. United States v. Givings, 25 Fed. Cas. 1331. But the 
défendants were ignorant of no fact necessary to constitute the crime. 
The most that can be said for them is that, in doing the acts which con- 
stituted crime, they deliberately took the risk of their own opinion of 
the law, in the face of the warning of the master and the American con- 
sul. It is not even claimed that they were ignorant of the existence of 
the statute, but only that they relied on their own construction of it, 
that they were entitled to discharge before they had reached the port 
of destination merely because the terni of 6 months had expired, which 
we hâve seen was without reasonable foundation in the language of the 
statute or in the décisions of the courts. Confidence in their construc- 
tion of the statutes may be a ground for such judicial clemency as was 
actually exercised in this case — the sentence being two days' imprison- 
ment and a fine of $50, without costs — or for executive clemency. It 
is not a ground of acquittai. Reynolds v. United States, 98 U. S. 145, 
167, 25 L. Ed. 244; State v. Simmons, 143 N. C. 613, 56 S. E. 701; 
Commonwealth v. Middleby, 187 Mass. 342, 73 N. E. 208. 

The trial judge charged the jury in efïect that they must find as a 
condition of conviction that — 

"Reasonable care had been exercised by the master of the Poughkeepsie to 
détermine wliether she was In seaworthy condition." 

The défendants insist that the District Judge should hâve charged as 
requested by them : 

"If the Jury believe from the évidence that the voyage as described in the 
shlpplng articles was prolonged beyond the period of 6 months without fault 
on the part of the crew because of unseaworthy or defective condition of the 
ship with référence to her bollers, engine, propeller and other equipinent and 
not because of unusually violent weather, then if the jury also believe from 
the évidence that at the expiration of the period of 6 months the said vessel 
was safely in port at Hnmllton, Bermuda, then the accused were legally enti- 
tled to their discharge and were not legally compelled to obey any commands of 
the master or other offlcers of the ship after that time, unless the ship was in 
danger." 
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[5] Inhérent in the shipping articles was the absolute obligation o£ 
the owners and operators to see that the vessel was seaworthy. Tobe 
seaworthy the vessel must be tight, staunch, and strong, and se equip- 
ped and the cargo so stored as to resist ail ordinary action of the sea. 
Du Pont V. Vance, 19 How. 162, 167, 15 L. Ed. 584; Corsar v. Spreck- 
els & Bros. Co., 141 Fed. 260, 264, 72 C. C. A. 378 ; The Osceola, 189 
U. S. 158, 175, 23 Sup. Ct. 483, 47 L. Ed. 760; Thompson Towing & 
Wrecking Ass'n v. McGregor, 207 Fed. 209, 211, 124 C. C. A. 479; 
The Caledonia, 157 U. S. 124, 133, 15 Sup. Ct. 537, 39 L. Ed. 644; 
Rainey v. New York & P. S. S. Ce, 216 Fed. 449, 453, 132 C. C. A. 
509, L. R. A. 1916A, 1149. But the requirement does not extend to 
perfect condition of the vessel or the most improved appliances. In re 
Tonawanda I. & S. Co. (D. C.) 234 Fed. 198; The Santa Clara (D. 
C.) 206 Fed. 179. The corrélative duty on the part of seamen is to 
serve until the end of the voyage. But they are not bound to serve on 
a vessel which is unseaworthy, and they should be acquitted of the 
charge of désertion or revolt, or endeavor to revolt, if in appréhen- 
sion of danger they leave the ship or refuse to serve, asserting and 
believing on reasonable grounds that the ship is unseaworthy, although 
it may turn out on further close investigation that it was in fact sea- 
worthy, for reasonable appréhension of loss of life or limb is set above 
delay of the vessel. United States v. Givings, 25 Fed. Cas. 1331 ; Unit- 
ed States v, Ashton, 24 Fed. Cas. 873. 

[ 6 ] But the presumption is in f avor of seaworthiness, since the own- 
ers and ofificers ordinarily would not venture the risk of property or life 
in an unseaworthy ship, and from their superior ability and skill their 
judgment is entitled to much greater weight than that of the crew. 
United States v. Ashton, supra; United States v. Nye, 27 Fed. Cas. 
210; United States v. Staly, 27 Fed. Cas. 1290. The importance of 
obédience and discipline on a ship, to the end that it may proceed on its 
voyage, imposes on the crew, after they hâve commenced the voyage, 
the duty to use reasonable means to ascertain the actual condition of the 
vessel, including a resurvey, if that be practicable, before refusai to 
serve for unseaworthiness. United States v. Staly, supra; The C. F. 
Sargent (D. C.) 95 Fed. 179; The Shawnee (D. C), 45 Fed. 769; The 
Condor (D. C.) 196 Fed. 71. 

We are not called on to détermine the right of seamen, when the 
voyage is extended from any cause so much beyond the stipulated time 
as that service to the port of destination would be oppressive ; for the 
end of the voyage would hâve been only a few days beyond the 6 
nionths mentioned in the articles. 

[7] Applying the rules stated, we think the évidence leaves the dé- 
fense of unseaworthiness of the vessel without support. It is true 
that the failure to reach the port of destination was due to the fact that 
the engine had to be repaired at Fayal and that the ship lost three pro- 
peller blades. There was some vague testimony also from the crew 
that on the voyage the master had expressed dissatisfaction with the 
propeller blades. But mère failure of machinery, or failure to provide 
the best machinery, does not prove unseaworthiness, nor even négli- 
gence. There is not a particle of évidence that the crew ever complained 
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of any defect in the vessel or its machinery, or that they ever had ap- 
préhension for their safety. They made no demand for a survey at 
Havre, Southampton, Fayal, or Hamilton. The testimony of the 
master was undisputed that he had a certificate from Lloyd's of sea- 
worthiness after examination in England and the Azores. 

[8] In short, the reason for allowing seamen to refuse to serve to 
the port of destination is reasonable appréhension of danger to them- 
selves from unseaworthiness of the ship at the time. There was never 
any daim of appréhension of danger or charge that the vessel was un- 
seaworthy, and it was in course of having the propeller blades replacedJ 
The sole averred grouhd in the communication to the master, and in the 
évidence of the défendants for the combination to refuse to serve when 
within a few days of the port of destination was that the period of 6 
months mentioned in the contract had expired. This position being 
untenable, the testimony on both sides makes out an indisputable case 
of guilt under the first and second counts of the indictment. The re- 
quest to charge was therefore inapplicable, and any erroneous state- 
ment of law in the charge was immaterial. This conclusion makes dis- 
cussion of the third count unnecessary. 

Afifirmed. . 



WESTEEN UNION TELEGRAPH CO.v. BSTEVB BROS. & CO. 

(Circuit Court of Appeals, Fifth Ûirdult. May 26, 1920.) ' 

No. SÔ06. 

1. Telegraphs and téléphones <S=»54(7) — Limitation of liability hot bindiiig^ 

on sender without notice. 

Where plaintiff delivered a télégraphie message to tlie governmeiat tele- 
graph Company at Barcelona, Spain, for transmission to New Orléans, 
whicti message was correctly trarismltted by the Spanish & Frencli tele- 
graph Systems to Havre, where it Was delivered to defeiidant for further 
transmission by cable and land lines to New Orléans, nnd itt such trans- 
mission from New ïprk it was materially cl anged, causing .seriwJs finan- 
cial loss to plaintiff, a régulation of défendant, unknown to plaintiff, 
limitlng Its liability for mistakes or négligence in. transmission or de- 
llvery to the amount paid for the service unless the message was repeated, 
for whieh a higher rate was charged, held not blnding' oh plaintiff. 

2. Telègraphs aiid téléphones <S=>54(^7)— Filing of rates and régulations hot 

required by law not notice of limitation of liability. . 

The Interstate Commerce Act, as amended (,Compj f^t- § 8.50.3 et seq.), 
does not rpqulre telegraph or cable eompanies tp adopt a'ud file schedules 
of rates and régulations in regard to transmission of lijessages, and in tlie 
absence of such re(}nirement by the Interstate Comniereé' Conimissioii the 
flling ôf rates and régulations by a telegraph eompany does not chajrge a 
sender with notice of such régulations or of a classification of messages 
therein, permitted, but not required, by section 8563(3), a.nd. a sender of 
a message is not bound by such a régulation limiting. the liability of the 
Company' for négligence, to which he did not a&sent, dnd of whicb he had 
no kno\Wedge or notice. ' ■ 

3. Telegràjrfis and téléphones ®=>67(1) — Damages, including spécial <1aniages, 

recoverable for error in transnûssion. ! ! ■; 

In the absence pf .statutory or coutractual modification of the liabilJty 
of a telegraph Company, if there is négligent failiire ïo transinit a mes- 

^zsFot other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
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sage correctly, the party In whose favor the liabllity la Incurred Is en- 
titled to recover such damages as are the direct and natural resuit of that 
breach of duty, Including spécial damages which the terms of the mes- 
sage disclose to be likely to resuit from the default. 

i. Telegraphs and téléphones <&==SS — Sender given prefeiential rate, witliout 
his kiiowledge, may recover for négligence. 

Interstate Commerce Act, §§ 1(3), and 3, as amended (Comp. St. §§ 
856,S[3], 8565), requiring charges by telegraph conipunics to be jnst and 
reasonable, and prohlbiting unjust or unreasonable préférences, do not 
enable a telegraph company to eseape liabllity for breach of Us nndcT- 
taklng to render a service in the Une of Us business by showing that the 
party for whom that service was undertaken was, wlthoiU his knowledge 
or fault, charged less therefor than Its reasonable value or than vkaa 
charged others for similar services, or was otherwlse accorded undue pref- 
erentlal treatment. 

In Error to the District Court of the United States for the Eastem 
District of Louisiana ; Rufus E. Foster, Judge. 

Action at law by Esteve Bros. & Co., against the Western Union 
Telegraph Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

Certiorari granted, 254 U. S. , 41 Sup. Ct. 13, 65 ly. Ed. . 

Esmond Phelps, of New Orléans, L,a., and Rush Taggart, of New 
York City, for plaintiff in error. 

J. Blanc Monroe and Monte M. Lemann, both of New Orléans, La., 
for défendant in error. 

Before WALKER, Circuit Judge, and CALL and HUTCHESON, 
District Judges. 

WALKER, Circuit Judge. This was an action by the défendants 
in error (herein referred to as the plaintiff s) against the plaintiff in 
error, the Western Union Telegraph Company (herein referred to as 
the défendant), for the alleged amount of the loss or damage occa- 
sion ed to the former by the latter's neghgent failure to transmit cor- 
rectly a cable message addressed and sent on September 13, 1917, to 
the plaintiffs at New Orléans, La., by its représentative at Barcelona, 
Spain, where the plaintiffs hâve, their _ main office. The body of the; 
message as sent read: 

"(îeU two bundred baies futures^ naming équivalent New Orléans October 
price." 

The bpdy of the message as it was delivered by the défendant at 

New Orléans- read : 

"Sell two thousand baies futures, naming équivalent New Orléans October 
priée." 

On the trial the foUowing facts were admitted: The plaintiffs at 
Barcelona deposited the above-mentioned message in the, central office 
of the telegraph administration, which is owned and operated by the 
Spanish govemment, for transmission to New Orléans. It was cor- 
rectly transmitted by the Spanish telegraph administration to Paris, 
Franr.e, was correctly transmitted by the System of teLegraphs owned 

4=>For otber cases see same toplc & KBY-NUMBER tn al) Key-Numbered DigesU & Indexe* 
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and operated by the French government f rom Paris to Havre, France, 
and was there delivered to the défendant, -which transmitted it cor- 
rectly by cable to New York City, and turned it over, reading correct- 
ly, to its land line system. An error occurred in the transmission of the 
message by the défendant from New York City to New Orléans; the 
word "thousand" being substituted for "hundred." The amount paid 
by plaintiffs to the Spanish telegraph administration at Barcelona for 
the transmission, in the above-stated manner, of the message to its des- 
tination was $6.60, of which the défendant subsequently received $4,65 
for transmitting it from Havre to New Orléans, of which $3.75 was 
apportioned to the transmission from Havre to New York and 90 cents 
to transmission from New York to New Orléans. Immediately upon 
receipt of the message as it read when delivered on the day it was sent, 
the plaintiiïs' New Orléans office sold 2,000 baies of cotton for future 
delivery in January at 19.57 cents per pound, and on September 15, 
1917, advised its Barcelona office by cable, sent over the defendant's 
lines, that it had done so. Immediately upon receipt of that cable, 
plaintiffs' Barcelona office advised their New Orléans office, by cable 
sent over the defendant's lines, that the order was for 200, instead of 
2,000 baies. Immediately upon receipt of the last-mentioned cable, 
plaintiffs' New Orléans office bought 1,800 baies of cotton for future 
delivery in January at 23.01 cents per pound, resulting in a loss to 
the plaintiffs of $31,095 ; that being the aggregate of the différence be- 
tween the price at which the plaintiffs sold 1,800 baies and the price 
at which it subsequently bought the same number of baies and the 
commissions paid. 

In the month of May, 1916, the défendant, acting through duly au- 
thorized représentatives, filed with the Interstate Commerce Commis- 
sion its classification of land line and cable messages and filing forms 
of such messages, together with the conditions under which the 
varions classes of land line and cable messages are handled, and its 
tariffs and schedules, ail which documents remained on file and un- 
changed at the time the message in question was sent. One of the class- 
es of land line and cable messages so shown is unrepeated messages, as 
to which it was provided and shown on the filed forms that défendant 
was not liable for mistakes or delays in transmission or delivery, or for 
nondelivery, beyond the amount received for sending the same ; the tariff 
rates for unrepeated messages being less than such rates for repeated 
messages. The amount paid for sending the message in question was the 
rate called for by such filed tariff for an unrepeated message from Bar- 
celona, Spain, to New Orléans, La. The plaintiffs did not request to 
hâve the message in question repeated. If they had so requested, they 
would hâve been required to pay a higher rate. It is not usual to ask 
that such messages be repeated. The plaintiffs had no actual informa- 
tion of the filing by the défendant with the Interstate Commerce Com- 
mission of any forms, blanks, tariffs, or schedules. None of those forms 
or blanks were used at any time in the receiving or transmission of the 
niessage in question. The Interstate Commerce Commission has not 
adopted any rule or régulation requiring the filing of any tariffs, 
schedules, blanks, or forms of telegraph or cable companies. 
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Exceptions were reserved by tlie défendant to the action of the court 
in granting- a motion of the plaintiffs to direct a verdict in their favor 
for the sum of $31,095, and in refusing a motion of the défendant 
that it direct a verdict in favor of the plaintiffs in the sum ot $4.65, 
with interest at 5 per cent, from September 13, 1917. 

[1] There was no évidence tending to prove that in any way the 
plaintiffs were made aware that the payment of more than was charged 
and paid for the transmission of the message was required to make the 
défendant liable to the plaintiffs for the loss or damage sustained by 
the latter in conséquence of such a breach of duty as the one alleged 
and admitted. No évidence adduced would support a finding that 
the plaintiffs consented to the limitation of liability clainied by the 
défendant. What was disclosed was the tender and acceptance of the 
message for transmission, unaccompanied by any stipulation or con- 
dition as to the liability thereby incurred. From the acceptance, in the 
manner disclosed, of the message for transmission and delivery, it is 
not to be inf erred that there was an understanding between the parties 
to the transaction that the service was undertaken on a condition limit- 
ing a carrier's liability for a default. The rate charged and paid 
was, unknown to the plaintiffs, less than the defendant's customary one 
for such a service when liability is not limited to the amount paid by 
the sender ; but in no way did the plaintiffs assent to a limitation of 
the defendant's liability. The case is one of a carrier of messages ac- 
cording preferential treatment to a sender without the latter's knowl- 
edge or consent, and not one of a carrier stipulating for a limitation of 
liability for a négligent failure to transmit correctly. The rate charged 
and paid could not hâve signified a limitation of the carrier's liability 
to a sender who was not aware or notified of the condition on which 
that rate customarily was given. 

[2] The défendant relies on provisions of the Interstate Commerce 
Act (Comp. St. Ann. § 8563 et seq.) to sustain the contention that, 
though the plaintiffs were unaware that the rate charged and paid 
for the transmission of the message was the filed tariff rate for an un- 
repeated message, and that according to that tariff a higher rate was re- 
quired to be paid to make the défendant liable for more than the amount 
paid for the service, the plaintiffs are deprived of the right to recover 
more than that amount by provisions contained in documents on file 
with the Interstate Commerce Commission, of the existence and con- 
tents of which the plaintiffs had no knowledge or notice. Section 1 
of that act, as amended June 18, 1910, provides that the provisions of 
the act shail apply to telegraph, téléphone, and cable companies (wheth- 
er wire or wireless), engaged in sending messages from one state, terri- 
tory, or District of the United States to any other state, territory 
or District of the United States, or to any foreign country, who shall 
be considered and held to be common carriers within the meaning and 
purpose of the act, and that section contains the following provision:" 

"AU charges marte for any service rendcred or to be rendered in the trans- 
portation of passengers or property, and for the transmission of messages by 
telegraph, téléphone, or cable, as aforesaid, or in connection therewitli, shall 
be just and rcasonable ; and every nnjust and unreasonable charge for such 
service or any part thereof is prohibitod and declared to be unlawful; Pro- 
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vided, thât messages by telegraph, téléphone, or cable, subject to the provi- 
sions of this act, may be classifled into day, nlght, repeated, unrepeated, letter, 
commercial, press, government, and such other classes as are just and reason- 
able, and différent rates maf be chargea for the différent classes of messages." 

Section 3 of the act contains the following provision : 

"It shall "be unlawful for any common carrier subject to the provisions of 
ttiis act to maké or give any undue or unreasonable préférence or advantage to 
any partlcuiar person, company, firm, corporation, or locaiity, or any partlcu- 
lar description of trafiic, in any respect whatsoever, or to subject any partlcuiar 
person, company, firm, corporation, or locaiity, or any partlcuiar description 
of traffic, to any undue or unreasonable préjudice or disadvantage in any 
respect whatsoever." 

Amended section 15 o£ the act empowers the Commission to déter- 
mine and prescribe maximum rates for the transmission of mes- 
sages by telegraph Or téléphone, and classifications, régulations, or 
practices of companies subject to the act and engaged in transmitting 
such messages. By amended section 20 of the act the Commission is 
empowered to require annual reports from ail common carriers subject 
to the provisions of the act, and to prescribe forms of accounts re- 
quired to be kept by such common carriers. At the time of the transac- 
tion in question the Commission had not, so far as telegraph, téléphone, 
or cable companies are concemed, exércisëd any of the povk^ers confer- 
red on it by sections 15 and 20 of the act. By their terms many of the 
provisions of the act do not apply to telegraph, téléphone, or cable com- 
panies. Among such inapplicable provisions are those requiring the 
adoption, filing, and publication of rates for interstate or foreign trans- 
portation, and régulations in regard to such transportation, and prohib- 
iting and penalizing departures by either carriers or shippers from 
rates or régulations so filed and published. The act contains no re- 
quirement as to filing or publishing rates, classifications, rules, or régu- 
lations voluntarily adopted by telegraph, téléphone, or cable com- 
panies. : 

[3] The above-quoted provision of section 1 of the act with référ- 
ence to classification of messages by telegraph; téléphone, or cable, and 
charging différent rates for the différent classes of messages, is a per- 
rtiissive, not a compulsory, one. It does not purport to give to the 
adoption and filing with the Commission of a classification by a car- 
rier of such messages and of rates and régulations applicable to the 
différent classes of messages the effect of binding a sender of a mes- 
sage by an adopted and filed régulation or provision of which the send- 
er in no way is informed or notified. It does not purport to charge 
senders of messages with notice of classifications, rules, or régulations 
filed by the carrier with the Commission. It does not provide for a 
limitation of liability not contracted for by parties undertaking to 
transmit and deliver such messages. In the absence of a statutory or 
contractual modification of such liability the party in whose favor it is 
incurred, if there is a négligent failure to transmit the message correct- 
ly, is entitled to recover such damages as are the direct and natural 
resuit of that breach of duty, including spécial damages which the terms 
of the message disclose to be likely to resuit from such a default. 
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Nothing in the last ref erred to provision affects the question of the ex- 
tent of the carrier's liability for a négligent failure to transmit cor- 
rectly a message tendered and accepted under circumstances furnish- 
ing no basis for the conclusion that the sender assented to any modifi- 
cation or limitation of the carrier's liability for such a default. 

[4] The other provisions of the act which must be relied on to sup- 
port the contention made in behalf of the défendant are the above- 
quoted ones of sections 1 and 3, to the efïect that charges for the 
transmission of messages by telegraph, téléphone, or cable, or in con- 
:nection therewith, shall be just and reasonable, unjust or unreasonable 
charges for such services being prohibited and declared to be unlaw- 
ful, and that the giving of any undue or unreasonable préférence or 
advantage, or the subjecting of any particular person, company, firm, 
corporation, or locality, or any particular description of traffic to any 
undue or unreasonable préjudice or disadvantage in any respect what- 
soever are prohibited. Obviously the législative motive for the enact- 
ment of those provisions was to protect parties procuring the services 
of the carriers mentioned from exactions by such carriers of unjust 
or unreasonable charges for such services, and from being made the 
victims of undue or unreasonable discriminations against such par- 
ties, and in favor of others having similar dealings with the carriers. 
It is not to be supposed that those provisions were intended to hâve the 
effect of enabling a carrier to escape liability for a breach of its under- 
taking to render a service in the line of the business in which it is 
engaged by showing that the party for whom that service was tmder- 
taken was, without the knowledge or fault of that party, charged less 
therefor than its reasonable value, or than was exacted of others for 
similar services, or otherwise was accorded undue preferential treat- 
ment. The provisions were intended for the benefit of parties unjust- 
ly discriminated against, and were not intended to enable a carrier to 
shield itself from the conséquences of a breach of its obligation to a 
party who was an unconscious récipient of the carrier's preferential 
treatment. 

Before by amendment of the act those provisions were made ap- 
plicable to telegraph, téléphone, and cable companies, and before by 
amendment of the act both interstate shippers and carriers of things 
and persons were required to conform to duly filed and published rates 
and régulations, the above-quoted provisions of sections l and 3 of the 
act were in force and applicable to such carriers of persons and things. 
While the statute law was in the condition just indicated, it did not, as 
to carriers then subject to its provisions, hâve such effect as is attrib- 
uted to it in behalf of the défendant. In Merchants' Cotton Press 
& S. Co., V. Insurance Co. of North America, 151 U. S. 368, 14 Sup. 
Ct. 367, 38 L. Ed. 195, it was contended that the giving and acceptance 
of a rebate on a shipment of cotton rendered void the bills of lading 
issued by the carrier for the cotton, with the resuit that the carrier 
was not liable for the loss of the cotton. It was not shown that the 
consignées or owners knew of the rebate. In overruling that con- 
tention, the court quoted with approval the foUowing from the opinion 
of the court whose judgment was under review: 
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"We are of opinion, however, and rest our décision upon the ground, that 
if it were assumed that tlie law was applicable, and the fact of agreement 
for rebate and spécial rate proven, it would not prevent liability on the part 
of the carrier for tlie freight received and covered Iiy Insurance in the liands 
of the carrler's agent. The law makes such agreements as to rebate, etc., void, 
but does not make the contract of affrelghtment otherwise void, and wc think 
there is ubthing in the Jaw or the policy of it wliich requires a construction 
that would excuse a carrier froin ail liability when it made such a contract in 
connection with that for receipt and transportation of freight. Such a con- 
struction would encourage rather than discourage such unlawful agreements 
for rebates. The carrier mlght prefer them to liability for the freight. Such 
a contract for rebate would be void, and * » * could not he enf orced ; 
but we think the shipper could nevertheless recover for loss of his freight 
through the earrier's [and insurer's] négligence." 

In deciding that tinder the law as it now is an Interstate carrier is 
not Hable under a stipulation in a shipping contract for a spécial serv- 
ice not provided for in its filed and published tarifïs, the court was 
careful to point out that the question of the carrier being under such 
liability for the goods accepted for carriage as it lawfully could sub- 
ject itself to was not presented for décision. Chicago & Alton Ry. Co., 
V. Kirby, 225 U. S. 155, 166, 32 Sup. Ct. 648, 56 L. Ed. 1033, Ann. 
Cas. 1914A, 501. It seems that the reasons supporting the conclusion 
reached in the case of Merchants' Cotton Compress & S. Co. v. Insur- 
ance Co., supra, that the allowance of an unlawful rebate did not 
enable the carrier to escape liability for the goods undertaken to be 
carried, also would support the conclusion that the fact that there was 
an unlawful discrimination in favor of a sender of a telegraph or 
cable message would not enable the carrier of such message to escape 
liability for a négligent failure properly to transmit it, where the 
discrimination in favor of the sender was without his knowledge or 
consent. The ground on which courts refuse to enforce contracts made 
in contravention of such sta tûtes as those above mentioned is that one 
who bas himself participated in a violation of law cannot be permitted 
to assert in a court of justice any right founded upon or growing out of 
the illégal transaction. Gibbs & Sterrett Mfg. Co. v. Brucker, 111 U. 
S. 597, 4 Sup. Ct. 572, 28 L. Ed. 534. That ground does not exist 
where the sender of a message, not by law chargeable with knowledge 
of the rate payable for the service he contracts for, unwittingly pays 
less than that rate for such service. 

The opinion in the case of Mobile & Ohio R. Co. v. Dismukes, 94 
Ala. 131, 10 South. 289, 17 L. R. A. 113, well illustrated how such pro- 
visions as the above-quoted ones of the Interstate Commerce Act would 
be pervertëd from the purpose of their enactment by giving them the 
effect attribùted to them in behalf of the défendant. It may be sup- 
posed that not infrequently an applicant for télégraphie or cable service 
would find conveniently at hand blank paper on which to write his 
message and would be charged the unrepeated message rate, without 
anything being said about a limitation of the earrier's liability, if the 
adoption of that method of dealing could resuit in the earrier's liability 
for a négligent failure to transmit correctly being limited to the amount 
paid by the sender. The injustice of such a resuit is obvions where 
neither the law nor the party contracting to render service makes ade- 
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quate provision for notice to the party to be served of conditions on 
which the service is undertaken. 

Under the Interstate Commerce Act (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 8563 et seq.) as it is now in force an Interstate shipper is 
chargeable with notice of duly filed and published rates and conditions 
subject to which shipments at those rates are allowed, with the resuit 
that such a shipper is bound by a limitation of liability shown by the 
carrier's filed and duly pubHshed tarifïs to be an incident of the rate 
charged. Boston & Maine R. R. Co., v. Hooker, 233 U. S. 97, 34 Sup. 
Ct. 526, 58 L. Ed. 868, L. R. A. 1915B, 450, Ann. Cas. 1915D, 593. 
But such a shipper was not forbidden to départ from rates or régula- 
tions adopted by a carrier, and subjected to penalties for so doing, until 
the law afforded him adéquate means of ascertaining what those rates 
and régulations are, without having to dépend upon such information 
in regard thereto as the carrier might choose to impart. The act, as 
it was in force at the time of the transaction in question, did not re- 
quire senders of Interstate or foreign telegraph or cable messages to 
conform at their péril to rates or régulations adopted by carriers of 
such messages; and, in the absence of authorized action on the subject 
by the Commission, provided no means for the senders of such mes- 
sages acquiring authentic information as to rates, classifications, or 
régulations adopted by such carriers. The senders of such messages 
hâve not been brought under the provisions of the act as amended, 
which bind an interstate shipper of goods to conform to duly filed and 
pubhshed rates and conditions applicable to his shipment, whether the 
shipper does or does not know of or assent to such rate and conditions. 
No provision of the act purports to put it in the power of a carrier of 
messages by telegraph or cable to bind senders thereof by conditions not 
brought to the notice of the latter. Nothing in the act manifests an 
intention to deprive a sender of such a message, who is the unconscious 
and innocent récipient of forbidden preferential treatment at the hands 
of the carrier, of the right to enforce the liability incurred by the 
latter by a breach of its undertaking. 

In view of the facts just mentioned, we are of opinion that nothing 
contained in the act justifies the imputation to the law makers of the 
intention to give to the adoption by a carrier by telegraph or cable of 
interstate or foreign messages or rates, classifications, régulations, etc., 
and the filing thereof with the Commission, the eflfect of charging 
senders of such messages with notice of rates, classifications, régula- 
tions, etc., so adopted and filed, and of prohibiting and penalizing de- 
partures therefrom oy such senders, who actually and without fault 
on their part are uninf ormed in regard thereto. Assuming, without ad- 
mitting, that the contract which resulted from the acceptance in Europe 
of the message in question for transmission and delivery could not be 
enforced by the senders, if the act would not permit the enforcement 
of such a contract made in this country, we are of opinion that nothing 
in that act properly can be given the eflfect of enabling the défendant 
to limit its liability for the default alleged and admitted to the amount 
charged the plaintiffs for the service and paid by them without knowl- 
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edge or notice that it was less than the amount customarily paid for 
such a service when no limitation of liability is stipulated for. 

The question as to whether the défendant had a valid claim against 
the plaintiffs for the amount of the différence between what was paid 
and what is payable for the service when no limitation of the defend- 
ant's liability is stipulated for was not in any way raised. It is not con- 
tended that the plaintiffs were not damaged, as a proximate resuit of 
the default alleged and admitted, in the amount for which a verdict 
in their f avor was directed ; nor is it contended that the terms of the 
message failed to indicate that such damages might resuit from such 
a default. 

The conclusion is that the court did not err in giving the instruction 
requested by the plaintiffs. The judgment on the verdict rendered in 
pursuance of that instruction is affirmed. 
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1. Courts '3=>508(3) — Fédéral court without jurisdiction to enjoin enforce- 

m^it of State judgnient for errors conimitted on trial. 

A fédéral court is witliout jurisdiction to enjoin enforcement of a 
judgment of a state court for errors committed in ttie trial of the cause in 
construing the statute of another sfate, not affecting the validity of such 
statute. 

2. Judgment <S='498 — Judgment of court erroneously sustaining jurisdiction 

not subject to collatéral attack. 

Jurisdiction of the subject-matter of a suit dépends on allégations, and 
not on facts, and even if a court sustains its jurisdiction erroneously, 
when put in issue, its judgment is not subject to collatéral attack, unless 
want of jurisdiction is shown on its face. 

3. Judgment ©='489 — Not subject to collatéral attack because of subséquent 

adjudication. 

That subséquent to a judgment of a state court against a corporation 
of another state the courts of the latter state so construed the charter of 
the corporation that an action such as that in which the judgment was 
rendered could only be brought in the courts of that state held not to ren- 
der the judgment subject to collatéral attack, nor its enforcement uncon- 
sclonable, since adjudication was not necessary to enable défendant to set 
up the défense, but it did not do so. 

4. Courts <®=>2 — "Jurisdiction" deflned. 

Jurisdiction is the power to hear and détermine the subject-matter in 
controversy. 

' [Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Jurisdiction.] 

Appeal from the District Court of the United States for the Western 
District of Missouri; Arba S. Van Valkenburgh, Judge. 

Suit in equity by the Hartford Ivife Insurance Cottifiany against 
Garland S. Johnson, administrator of the estate of Nannie M. Johnson, 

^=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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deceased. From our order dissolving a tetnporary restraining order and 
denying a preliminary injunction, complainant appeals. Affirmed. 

James C. Jones, of St. Louis, Mo. (Jones, Hocker, Sullivan & An- 
gert, of St. Louis, Mo., on the brief), for appellant. 

Peyton A. Parks, of Clinton, Mo., and M. A. Fyke, of Kansas City, 
Mo., for appellee. 

Before HOOK and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. This is an appeal from an order dissolv- 
ing a temporary restraining order and denying a temporary injunction 
to enjoin the appellee from enforcing a judgment of the circuit court 
of Henry county, Mo., affirmed by the Suprême Court of that state 
(271 Mo. 562, 197 S. W. 132), in favor of appellee's intestate against 
the appellant. The hearing was on the complaint and exhibits there- 
to. For convenience the parties will be referred to as they appear in 
the court below ; the appellant as plaintiff, and the appellee as défend- 
ant. 

The complaint allèges that the défendant was engaged in the business 
of life in«urance under the assessment and mutual or co-operative plan, 
maintaining and operating a department of said insurance business 
known and designated as "Men's Division of the Safety Fund Depart- 
ment," organized and existing under the laws of the state of Connecti- 
cut, having its domicile in that state. The members of this department, 
and Johnson was one of them, were issued certificates of membership 
like unto policies of life insurance. The certificates of membership were 
conditioned on the payment of quarterly assessments, and provided a 
mortuary fund, from which death claims are to be paid ; a safety fund 
is also provided for, which becomes available for equal distribution to 
ail the members, if the mortuary fund is found to be insufficient to pay 
the death claims. This fund is accumulated out of one payment made 
by eàch membér equal to $10 per thousand of the deâth claim pay- 
able to him. Whenever the fund shall amount to $1,000,0(X), thfc sub- 
séquent premiums therefor shàll be divided by said company among ail 
the holders of certificates in force, who shall hâve contributed, five years 
prior to the date of such division, their stipulated proportion of said 
fund, by applying the same to the payment of their future dues and 
assessments. The members were required to pay $30 per annum on 
each $1,000 indemnity, and to pay, within 30 days from the date on 
which notice beârs date, ail mortality calls at the home office of the 
company in Connecticut, and upon failure to do so the certificate shall 
be null and void. ' The insurance company was the trustée of the mor- 
tuary fund, which was maintained in the state of Connecticut. On or 
abolit May 2, 1902, the plaintiff levied a mortuary assessment upon the 
members of said division, including the assured, Johnson. The amount 
payable by him upon this assessment was $74.55. This assessment was 
designated as quarterly assessment call No. 95, but this assessment was 
never paid. On or about October 19, 1906, one Chas. H. Dresser, and 
various other members of said division, residing in Various states, filed 
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their bill, in behalf of themselves and ail other members of said division, 
in the superior court of New Haven, in the state of Connecticut, to 
which action the said Johnson was by représentation a party com- 
plainant. 

In said bill the members of said division complained that various 
and sundry prior assessments and calls, including quarterly call No. 95, 
were illégal and excessive, and were not properly levied and demanded 
by the plaintiff ; that the company had no right to maintain a mortuary 
fund and to assess the members to replenish it, but could only make 
such assessments when death losses occurred, and when there were no 
moneys in the mortuary fund, or not enough to meet accrued outstand- 
ing déath losses ; that on July 10, 1907, the said James B. Johnson died, 
and said Nannie N. Johnson, who was a citizen of the state of Mis- 
souri, instituted her action àgainst this plaintiff in the circuit court of 
Henry county, Mo., seeking recovery of the sum of $5,000, the face of 
the policy of which she was the beneficiary; that in that cause the 
plaintiff in its answer asserted, among other things, that by reason of 
the terms of said certificate the membership of the said James B. John- 
son was forf eited, by reason of his failure to pay the quarterly call No. 
95. On May 12, 1909, the cause was heard upon that issue, and upon a 
trial to a jury a verdict rendered in favor of Mrs. Johnson for the 
full amount of the policy. On March 23, 1910, the Dresser suit, pend- 
ing in the superior court of New Haven county, in the state of Con- 
necticut, came on to be finally heard, and it was there adjudged and 
decreed that thé prior assessments made by the company for mortuary 
purposes, including quarterly call No. 95, had been legally and proper- 
ly made, and not in any excessive amounts; that the plaintiff had a 
right under the charter to maintain the surplus which it was then main- 
taining in the mortuary fund, and to levy mortuary assessments upon 
members of the division to replenish the same; that at no time had the 
safety fund been in excess of $1,000,000, and that therefore members 
of the division had no right to insist that the company resort to it in 
réduction or discharge of their mortuary assessments; that said judg- 
ment is now in full force and effect; that the judgmènt of the circuit 
court of Henry county, Mo., in favor of Nannie N. Johnson, was ap- 
pealed to the Kansas City Court of Appeals, and afterwards to the 
Suprême Court of Missouri ; that this plaintiff exhibited to said court 
a certified copy of the record and proceedings of the superior court of 
New Haven county, state of Connecticut, rendered after the judgmènt 
of the circuit court of Henry county, Mo., as being res adjudicata and 
a final conclusive détermination of the rights of said Nannie N. John- 
son, and that court refused to notice or consider the same, because, un- 
der the law and practice on appeals pending in the Suprême Court of 
Missouri, matters not appearing in the record of the lower court, but 
transpiring subsequently, could not be brought into the record of the 
appeal, and thereupon affirmed the judgmènt of the circuit court. 

It is then claimed that, unless the court shail interfère by granting 
the injurrction to restrain the défendant from issuing exécution on 
the judgmènt of the Suprême Court of Missouri, great injustice 
will be done to the plaintiff. Copies df the certificate of insurance 
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on the life of Mr. Johnson, of the record in the suit by Nannie N. 
Johnson against the plaintiff in the circuit court of Henry county, 
and an exemphfied copy of the Dresser suit before the superior court 
of New Haven county, Conn., against the plaintiff, and the decree of 
the court in that case, together with the opinions of the judges, were 
filed as exhibits. 

[1] That a court of the United States, by virtue of its gênerai equity 
powers, has jurisdiction to enjoin the enforcement of a judgment of 
a State court, if there is a diversity of citizenship, or a fédéral question 
involved, and the amount involved exceeds $3,0(30, if the allégations in 
the complaint state a proper cause of action, is beyond doubt. But this 
does not authorize such a court to enjoin the judgment for errors com- 
mitted in the trial of a cause, in construing a statute of another state, 
not affecting the validity of such statute. Johnson v. New York Life 
Ins. Co., 187 U. S. 491, 496, 23 Sup. Ct. 194, 47 L. Ed. 273 ; Finney v. 
Guy, 189 U. S. 335, 340, 23 Sup. Ct. 558, 47 L. Ed. 839 ; Allen v. Alle- 
ghany Co., 196 U. S. 458, 463, 25 Sup. Ct. 311, 49 L. Ed. 551 ; West- 
ern Indemnity Co. v. Rupp, 235 U. S. 261, 275, 35 Sup. Ct. 37, 59 
L. Ed. 220. 

[2] It is claimed in behalf of the plaintifif that the circuit court of 
Henry county was without jurisdiction to hear that action, by rea- 
son of the fact that by the construction of the charter of the plaintiff 
by the superior court of New Haven county, Conn., the certificate of In- 
surance was payable only out of the mortuarj' fund, which was kept in 
the state of Connecticut, and an action could only be maintained in a 
court of that state. The argument of counsel was ingénions, but not 
convincing. The jurisdiction of the Missouri court of the person of 
the plaintiff is undisputed, as it was not only served with proper pro- 
cess in the state of Missouri, but entered its appearance and litigated the 
action. Nor can there be any doubt that the court had jurisdiction of 
the subject-matter. The jurisdiction of the subject-matter of a court 
dépends on allégations and not on facts. United States v. Arredondo, 
31 U. S. (ô Pet.) 691, 709, 8 L. Ed. 547; Evers v. Watson, 156 U. S. 
527, 532, 15 Sup. Ct. 430, 39» L. Ed. 520; In re Lennon, 166 U. S. 
548, 553, 17 Sup. Ct. 658, 41 L. Ed. 1110; Flanders v. Coleman, 250 
U. S. 223, 227, 39 Sup. Ct. 472, 63 L. Ed. 948 ; In re First National 
Bank, 152 Fed. 64, 69, 81 C. C. A. 260, 11 Ann. Cas. 355 ; Van Fleet on 
Collatéral Attack, § 60. In the Arredondo Case it was held: 

"The power to hear and détermine a cause Is jurisdiction ; It Is 'coram 
judice,' whenever a case is presented which brings this power into action ; iiï 
the petitioner states such a case in tliis pétition, fliat on a demurrer, the 
court would render judgment in his favor, it Is an undoubted case of juris- 
diction : wliether on an answer denying and putting in issue the allégations 
of the pétition, the petitioner makes out his case, is the exercise of jurisctlc- 
tion conferred by the flllng of a pétition containing ail the requisites and in 
the manner prescribed by law." 

In Re First National Bank this court said: 

"Jurisdiction of the subject-matter and of the parties îs the right to hear 

and détermine the suit or proceodlng In favor of or against the respective 

parties to it. The facts essential to Invoke this jurisdiction difCer materlally 

from those essential to constltute a good cause of action for the relief sought. 

268 F.— 3 
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A' defeetivè pétition in bankrtiptcy, or ian' insufflcient complaint at lavv, ac- 
companied by proper service of process iipon tlie défendants, gives jurisdlc- 
tion to tlie conrt to détermine tïie questions involved in tlie suit, altliougli it 
may not contain averments wliieli entitled tlie coniplainant to any relief ; and 
it may be tlie duty of the court to détermine eitller tlie question of its jurisdic- 
tion or the merits of tlie controversy against the petitioner or plaintifC. Facts 
indispensable to a favorable adjudication or decree include ail those requisite 
to State a good cause of action, and tliey compreheud many tliat are not es- 
sential to the jurisdiction of the suit or proceëding." 

It is thè power to hear and détermine the subject-matter in con- 
troversy which constitutes jurisdiction. Rhode Island v. Massachusetts, 
i7 U. S. (12 Pet.) 657, 718, 9 L. Ed. 1233; Riggs v. Johnson Countv, 
73 U. S. (6 Wall.) 169, 187, 18 L. Ed. 768; Foltz v. St. Louis, etc., 
Ry. Co., 60 Fed. 316, 8 C. C. A. 635. It does not dépend upon the dé- 
cision of the case. Columbus Ry., Eight & Power Co. v. Columbus, 249 
U. S. 399, 406, 39 Sup. -Ct. 349, 63 E. Ed. 669, 6 A. L. R. 1648. 

It is true the jurisdictional allégations of a complaint may be put in 
issue by proper plea, but even in such a case the court in deciding such 
a plea exercises jurisdiction. Even il it sustains its jurisdiction er- 
roneously, the judgment is not subject to collatéral attack, although 
cause for reversai upon appeal. This, of course, would not apply to a 
judgment, which shows on its face that in no event could the court ex- 
ercise jurisdiction. If a probate court, with jurisdiction limited to the 
administration of the estâtes of deceased persons, should assume juris- 
diction to hear an action in equity to foreclose a mortgage or for spécifie 
performance, or a police court, Uimted to try petty misdemeanors, 
should try one for a capital offense, sUch a judgment would be a nullity, 
and subject to collatéral attack.' 

[3] It is nfixt claimed thàt the en forcement of the judgment would 
be inéquitable and unconscionable, and a court of equity has jurisdic- 
tion to relieve against such a judgment. Thè contention is that at 
the time the judgment was rendéred in the circuit court of Henry 
county, Mo., there had been no construction of the plaintiff's charter 
by a Connecticut court, and therefore could not be pleaded. But this 
has been foreclosed by the décision of the Suprême Court of Missouri 
in this cause. 271 Mo. 562, 197 S. W. 132. 

It is true that courts of equity will grant relief by enjoining the 
enforcement of a judgment that is clearîy against conscience, and of. 
which the injured party could not hâve availed him.self in the court 
of law, or the judgment sought to be enjoined had been obtained by 
fraud; or without jurisdiction of the person or subject-matter, or in 
a cause in which the défense was purely équitable, and could not, 
under the practice then prevailing, be pleaded in an action at law. But 
there is no claim in the case at bar that any fraud had been practiced 
by the défendant in the action tried in the state toiirt, nor that the court 
had no jurisdiction of the person of the défendant, and as we hold that 
the court had jurisdiction of the subject-matter, the only question 
upon which the plaintiff now relies is that, as the plaintiff's charter 
had not been construed at the time of the trial of that cause, by a court 
of the state which had granted it, plaintiff was prevented from pleading 
that fact. This contention is untenable for several reasons. 
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The plaintiff could hâve pleaded that, under the certificate of Insur- 
ance issued by it and the charter of the company, no action could 
be maintained on the certificate except in the courts of Connecticut, 
if that was the law, aUhough not determined by a court of that state. 
A décision construing a statute does not create the statute. Besides, 
the cause was tried in the circuit court of Henry county, Mo., on May 
12, 1909, and the Dresser suit was then pending in the superior court 
of New Haven county, Conn., having been instituted, as alleged in the 
complaint, on October 19, 1906, and as it is claimed on behalf of this 
plaintifif, and was so held by the Suprême Court in Hartford L,ife Insur- 
ance Co. V. Ibs, 237 U. S. 662, 35 Sup. Ct. 692, 59 L. Ed. 1165, L.R.A. 
1916A, 765, that it was a class suit, and the decree therein was binding 
upon ail other certificate holders, that fact was sufficient to require the 
plaintiff herein to plead it, and, having failed to do so, cannot now be 
heard. 

The authorities relied on by counsel for plaintiff do not sustain the 
contention that upon the allégations of the complaint the enforcement 
of the judgment would be unconscionable, and therefore should be en- 
joined. While the language in Marshall v. Holmes, 141 U. S. 589, 
12 Sup. Ct. 62, 35 L. Ed. 870, relied on by the plaintiff, is rather broad, 
it was clearly obiter, as the only question involved upon that appeal was 
whether the state court of Louisiana had erred in denying the plain- 
tiff 's pétition for removal of the cause to a court of the United States. 
But, even if the other part of the opinion was obiter, it no doubt stated 
the rule of law correctly upon the facts as they appeared in that case. 
The judgment, vvhich was sought to be enjoined, had been obtained 
upon a forged letter alleged to hâve been written by the defendant's 
agent, waiving her lien as a lessor. The agent was dead at that time. 
The défendant did not know that such a letter was in existence, or 
would be offered in évidence, and, of course, was unable to prove the 
forgery at the trial. After the rendition of the judgment, the forgery 
of that letter was discovered ; the défendant having exercised due dili- 
gence. The bill was promptly filed to set aside the judgment, after the 
discovery. Upon thèse facts the court held that, as the défendant in 
the action at law could not hâve availed herself of this défense, and the 
plaintiff was guilty of a f raud, unmixed with any f ault or négligence of 
herself or her agents, a court of equity would be justified in granting 
relief. 

In Humphreys v. Leggett, 50 U. S. (9 How.) 297, 13 L. Ed. 145, 
the principal case relied on by the plaintiff, the facts were that the 
plaintiff had instituted an action against the défendants, sureties on the 
officiai bond of a sheriff, for an alleged breach of the bond. The cause 
was heard by the Circuit Court in 1839, and judgment rendered in 
favor of the défendant. Upon writ of error the Suprême Court revers- 
ed the judgment in 1845 (43 U. S. [2 How.] 9, 11 L. Ed. 159), and di- 
rected the Circuit Court to enter judgment for the plaintiff against 
Humphreys, the only surviving défendant. Upon the filing of the 
mandate in the Circuit Court, Humphreys asked leave to file a plea, 
in which he stated that in 1840, while the cause was pending in the 
Suprême Court àhd before reversai thereof, judgnients had been ren- 
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dered against him as surety on the sheriff's bond for the full amount of 
the bond, which he was compelled to pay. The Circuit Court refused to 
admit the fiHng of this plea, upon the ground that it was its duty to 
obey the mandate of the Suprême Court, directing it to enter judgment 
against him. Thereupon Humphreys filed a bill in equity, setting out 
thèse facts, and prayed for an injunction against the en forcement of 
the judgment. On demurrer the bill was dismissed, and an appeal tak- 
en to the Suprême Court. The Suprême Court, in reversing the cause, 
held that, as the laws of the state of Mississippi, in which said bond 
was executed, Hmited the liabiHty of sources on an officiai bond of a 
sheriff to the amount of the penalty of the bond, when the surety had 
been compelled to pay the whole amount of his bond before the plaintiff 
recovered judgment, the surety should hâve relief against the exécu- 
tion. The court held that, as the défendant could not avail himself of 
this défense in an action at law, it would be inéquitable to permit the 
successful plaintifï to compel him to pay this judgment. 

In Simon V. Southern Ry. Co., 236 U. S. 115, 35 Sup. Ct. 255, 59 
L. Ed. 492, the judgment of the state court against the railway com- 
pany was enjoined upon the ground that the court rendering the judg- 
ment had not obtained jurisdiction of the person of the défendant, 
who had no knowledge of the pendency of the proceedings until after 
the rendition of the judgment. 

Aside from this, the judgment of the state court in the instant case 
was bàsed upon a question which was neither in issue nor decided by 
the superior court of New Haven county, Conn,, in the Dresser Case. 
The only question upon which the plaintifï recovered judgment in the 
Missouri courts was that assessment No. 95 wâs not legally made, as 
the board of directors of. the company were the only ones who could 
make the assessment, and it had not been mâde by them. Even if the 
court committed errof in so holding, that does not make the judgment 
void and, subject to collatéral attack. 

Counsel îs in error in claiming that the Suprême Court in Hart- 
ford Life Insurance Co. v. Barber, 245 U. S. 146, 38 Sup. Ct. 54, 62 
L. Ed. 208, held that the Connecticut court had passed on that question. 
The ground of reversai in that case was that the court erred in exclud- 
ing the Connecticut decree when' offered by the défendant in that case, 
thereby denying it full faith and crédit, to which it was entitled under 
the provisions of article 4, § 1, of the Constitution of the United States, 
as had been held in Hartford Life Ins. Co. v. Ibs, 237 U. S. 662, 670, 
35 Sup. Ct. 692, 59 L. Ed. 1165, L. R. A. 1916Â, 765. 

Of the charge of the trial court that the charter of the company re- 
quired assessments to be made by the board of directors the court said : 

"The verdicts for the plaintiff hardly could hâve been rendered, except upon 
the other ground opened by the instructions, that the assessment was for a 
larger amount than was necessary to pay death losses up to that time. tJpon 
that ground the verdicts were a matter of course, and we regard the référence 
to the directors' part in the assessment as a makeweight, which adds nothing 
to the substantial basis for the décision below." 

The ground of reversai in that case was that the court instructed the 
jury: 
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"That If there was money on hand in that îund, and unless the défendant 
had so proved, it could not déclare the insurance forfelted on that account." 

This instruction, it was held, was in the teeth of the Connecticut 
construction of the company's charter in the Dresser Case. 

The judgment of the court below, dissolving the temporary restrain- 
ing order and refusing to grant a temporary injunction, was right, and 
Is affirmed. 



PUBLIC UTILITIES COMMISSION OF KANSAS et al. v. WICHITA R. 

& LIGHT CO.* 

(Circuit Court of Appeals, Elghth Circuit. July 15, 1920.) 

No. 5529. 

i. Electrlcity ®=»11 — Public Utilities Commissions can raise noncompensatory 
rates, thoug-h they do not render utility insolvent. 

A State Public Utilities Commission can enter an order permitting an 
electrlc company to charge certain classes of its customers rates exceed- 
ing those fixed by the contract with those eu.stomers, if the rates flxed by 
the contract did not compensate for the services rendered, even though the 
performance of services at the contract rates would not render the utility 
Insolvent or prevent performance of its public service. 
2. Constitutional law <©=135 — Order of Pul)lîc Utilities Commission raising 
utility rates above contract rates does not impair contraet. 

Ordpr by a state Public Utilities Commission, permitting the ntility 
corporation to charge rates in excess of those fixed by its contract with a 
consumer, does not impair the obligation of a contract. 

5. Electricity «S^^ll — Public Utilities Commission may make orders cdanging 

contract existing before commission is created. 

The Kaiisas Public Utilities Commission can make an order permitting 
an electric corporation to charge more than the rates specified In a con- 
tract vpith a consumer, which was entered into before the statute creating 
the commission was enacted. 

4. Electricity «S^'ll — Public Utilities Commission can remit surcharçe on con- 
tract rates. 

The Kansas Publie Utilities Commission bas power to enter an order per- 
mitting an electric corporation to make specified surcharges in addition 
to the rates specified by its contracta with certain classes of consumers. 

6. Electricity <S==>11 — Kansas commission need not maJke spécial finding of 

fact. 

Since the act creating the Kansas Public Utilities Commission and de- 
fining its duties and powers (Laws 1911, c. 238) does not require the 
commission to make spécial flndings of fact, failure to make such flnding 
before eutering an order permitting a raise in electric rates is immaterial. 

6. Electricity <&='ll — Public Utilities Commission can regulate rates ol comr 

pany conducting business in one city. 

ïhe fact that an electric company conducted business wholly within one 
city does not afCect the Utilities Commission's power to permit a raise in 
Its rates. 

7. Constitutional law <^=62 — Giving Public Utilities Commission power to 

fix rates not délégation of législative power. 

The Kansas Act (Laws 1911, e. 238) granting the Public Utilities Com- 
mission authority to make rates does not violate any provision of the 
United States Constitution or of the state Constitution as a délégation 
of législative power. 

^=>Por other cases B«e same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
*Rebearlng denled December 9, U20. 
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8. Electricity <E=11 — Jurisdiciional facts in pétition for rate intrease suffi- 

cient, altliouj^Ii not shovvn in order. 

ïhe pétition by an olectvic corporation for a rate Increase, to the 
Kansas conimisision is as nmch a part of the record as tlie commlssion's 
order, in view of Puiilic Utilities Commission Act (Laws 1911, c. 238) §§ 
13, 20, so that commission's jurisdiction sufficiently appears, if tlie neces- 
sary facts are stated in tlie pétition, but not in the order. 

9. Electricity "S^^ll — Rate orrter presumed reasonable, in absence »f évidence 

heard by commission. 

Under Pnblic Utilities Commission Act Kan. § 18, making the order of 
the commission, prima facie reasonable, the court cannot flnd the commis- 
sion's order allowing a rate increase to an electric company unreasonable 
or without snbstantial évidence, where the record shows that évidence 
was introduced before the commission, but fails to show what the évidence 
vvas. 

10. Constitutional law <§=>242 — Rate order, applying to ail of class, is not 
discriminatoiy. 

An order by a Public Utilities Commission, permitting a surcharge on 
electric consumers in speciflod classes, is not discriminatory, where the 
order applies equally to ail members of same class. 

Sanborn, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Suit by the Wichita Railroad & Light Company against the Public 
Utihties Commission of the State of Kansas and others. Decree for 
complainant, and défendants appeal. Reversed, with directions. 

This action was instituted by the appellee against the Public Utilities Com- 
mission of the State of Kansas, to restrain the commission from putting into 
effect an order authorizing the Kansas Gas & Electric Company to add a sur- 
charge to its rates for electricity furnished to consumers in the state of Kansas, 
classifled according to the quantifies consumed. A temporary restraining or- 
der was granted by the court. By leave of the court the appellant Kansas 
Gas & Electric Company w as permitted to intervene as a party défendant. For 
convenlence the parties will be referred to in this opinion, tlie appellee as the 
Railroad & Light Company, the appellant Public Utilities Commission as the 
Commission, and the appellant Kansas Gas & Electric Company, as the Gas & 
Electric Company. 

Answers were filed, and thereupon the Railroad & Light Company flied a 
motion for a final decree upon the pleadings and exhibits. The exhiblts filed 
with the complaint are : Bxhiblt A Is the order of the Commission sought to 
be enjoined; Exhibit B is a copy of the contract entered into between the 
Gas & Electric'Company and the Railroad & Light Company on May 2, 1910, 
to continue until November 30, 1930 ; Exhibit C is a copy of the application 
of the Gas & Electric Company to the Commission for permission to add a sur- 
charge to certain of its rates on electricity supplied to its patrons in the state 
of Kansas. Upon a heariiig the court held the order of the Commission com- 
plained of void and made the injunction perpétuai. 

The Railroad & Light Company in its complaint charges that, after having 
received notice from the Commission of the flling of the pétition and the date 
set for the hearing thereof, it appeared and objected to the Commission's juris- 
diction. This was by the Commission overruled. The ground upon which it 
objected was that there was a contract between the Gas & Electric Company 
and the plaintiff, whieh contract specifically fixed the rates and charges under 
which the Gas & Electric Company was bound to furnish it electrical current 
from the date of the contract until November 30, 1930 ; but, notwitlistanding 
its objection, the Commission on March 25, 1918, granted the application of 
the Gas & Klectric Company, with some modifications. 

^ïïsFor other cases 3ee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Another groniid npo)! \\liich it attaeks the order of tlie Commission is tliat 
it was without jtirisdiction or authority to dptermino any question relative 
to tlie plaintift's business, in tliat it coiiducts its business wholly witliin the city 
of Wiehita, and Is not subject, under the law, to control or régulation by tlie 
Commission. Another ground set up is that its contract with the Gas & Elec- 
tric Company was made and executed prior to the enaetment of the law 
creating the Commission ; that therefore the order of the Commission violâtes 
the constitutional provision prohibiting a state from enacting any law im- 
pairing the obligation of eontracts. 

It is next claimed that the added charges by the order of the Commission 
are preferential and discriminatory against large consumers of electrleity, and 
cspecially against the plaintiff, for the reason that the rates as fixed are upon a, 
seale, increase as the volume of consumption increases, and thereby is in 
violation of the Fifth and Fourteenth Amendments to the Constitution of the 
United States. It is next claimed that the order fixes the rates unreasonably 
high and are confiscatory. 

The order of the Commission recites that after hearing the évidence the 
Commission found that the Gas & Electric Company should be authorized and 
permitted to add to its existing rates for electricity the foUowing surcharge: 
For the first KK) KWH per month, no surcharge ; for the next 14,900 KWH 
per month, one mill surcharge per KWH ; for the next 20,000 KWH per monthj 
two mills surcharge per KWH ; for ail excess over 30,000 KWH per month, 
three mlUs surcharge per KWH — and thercupon made the order authorizing 
the Company to add to its existing rates for electricity supplied ail consumers 
using over 100 KWH per month the surcharge set out, until the further order 
of the Commission. 

The contract between the Railroad & Light Company and the Gas & Electric 
Company was executed on May 2, 1910, and was to continue until November 
30, 1930. It provided for the price the Railroad & Light Company should pay 
for electrical capaeity and energy furnlshed by the Gas & Electric Company. 
There are many provisions, such as are usually inserted in eontracts of thi? 
fi&tuvu, which it is not necessary to state, as they are not material to the 
issues involved in this cause. 

The application of the Gas & Electric Company to the Commission for per- 
mission to add a surcharge to certain of its rates states tliat the schedudes of 
rates then in 'force was filed with the Commission on May 4, 1914 ; that the 
rates were based upon the cost of produclng and distributing electrical energy 
at that time, and yielded a reasonable return upon the value of its property 
used in producing and distributing electrical energy in the state; that since 
then the cost of producing and distributing such electrical energy bas increase(} 
pnormously, on account of the increased cost of fuel and labor due to the fact 
that the nation is engaged in war. As a resuit of this increase the cost of produc- 
ing energy for the year 1917 was 100 per cent greater than the cost of production 
for the year 1914, ail on aceount of such increase in the cost of the production 
and distribution ; that its net income for the year ending December 31, 1917, 
was approxlmately .$190,000 less than it would bave been if it could havé 
operateâ under the normal conditions existing in 1914, at the time its rates 
were first installed ; that, if said rates are continued in effect, the resuit will 
be disastrous to your petitioner, depriving it of a reasonable return upon the 
value of its said property, and making it Impossible to find a market for the 
securities which it must issue in order to provide funds with which to makè 
improvements, additions, and betterments which are necessary to furnisli 
proper and adéquate service. 

It further states that in December, 1916, being of the opinion that it would 
be able to reduce its rates for residential and commercial lighting, it filed 
a schedule of rates with the Commission, under which it proposed to put in 
tîfftîct a graduai réduction of such rates, such réduction extending over a term 
of 10 years, and requested an order authorizing it to make such réductions ; 
that the Commission has not yet aeted on that pétition. Still on January 1, 
1917, it did reduce its rates for residential and commercial lighting in accord- 
ance with its proposed schedules ; that the effect of such proposed réductions 
for the year 1918 will further reduce its net income in the sum of approxi- 
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mately $30,000, making a total loss of net earnings for tlie year 1918 of at 
least the sum of $220,000 ; that In order to meet this situation, and to enable 
it to earn an amount snfficient to ofCset the loss from the conditions set ont, It 
asks for authority to add to its existing rates the surcharge proposed. It is 
then stated that there are approximately 19,900 consumers served, but that 
17,000 consumers use 100 KWH or less per month, and therefore would not be 
affected by the proposed schedule of surcharges. To proportion the surcharges 
equitably among the remainder of its consumers, fuel is approximately 75 
per cent, of the eost of generating electrlcity, and therefore the surcharge, for 
the purpose of reimbursement, should be so adjusted that the surcharge should 
increase in proportion to the amount of energy consumed. The percentage of 
inerease flxed by such surcharge over existing rates is therefore increased In 
proportion to the amount of eonsumption. The last step in the surcharge 
schedule ofifered affects at the présent time 6 consumers, and the last two steps 
38 consumers. The schedule proposed by the Electric & Gas Company was : 
For the flrst 100 KWH per month, no surcharge ; for the next 1,000 KWH per 
month, 12 mills net per KWH ; for the next 10,000 KWH per month, 9.5 mills 
net per KWH ; for the next 1,000,000 KWH per month, 8 mills net per KWH ; 
for ail excess, 3.5 mills net per KWH. 

The intervening pétition of the Gas & Electric Company, which is In the 
nature of an answer to the complaint and was treated as such, stated that 
the Public Utilities Commission of the state was created by an act of the 
Législature of the state of Kan.^as in the year 1911, and is vested with full 
power, authority, and jurisdiction to supervise and control public utilities do- 
ing business in the state of Kansas, and flx and regulate the rates to be charg- 
ed by said utilities for service ; it admits the exécution of the contract and 
the order of the Commission set out in the complaint and exhibits, until the 
further order of the Commission ; by reason of said order of the Commission 
it claims it is lawfully authorlzed to make the surcharges flxed in the order 
of the Commission ; that although the surcharge, so far as it affects the plain- 
tiff, became effective on April 1, 1918, the plaintiiï bas failed to pay it, and the 
amount due from it up to December 31, 1918, amounts to $9,088.18; that the 
temporary injunction granted by the court on April 26, 1918, prevented it from 
enforcing or attempting to enforce the order of the Commission of March 25, 
1918; that the bonà required of the plalntiff, when the temporary injunction 
was granted, was for the sum of .$20,000 ; that the Intervener has an interest 
in this action, and is the party entitled to the beneflts to be derived from the 
order of the Publie Utilities Commission ; therefore it asks for the dissolution 
of the injunction and to recover from the plaintiff the amount due it from 
the plaintiff on aecount of the surcharge. 

Upon thèse pleadings and exhibits a final decree was eutered, making the 
injunction perpétuai. 

H. L. McCune, of Kansas City, Mo., and F. S. Jackson, of Topeka, 
Kan. (McCune, Caldwell & Downing, of Kansas City, Mo., on the 
brief), for appellants. 

T. F. Doran, of Topeka, Kan., and Henry I. Green, of Urbana, 111. 
(Green & Palmer, of Urbana, 111., Harris & Harris, of Wichita, Kan., 
Ferry & Doran, of Topeka, Kan., and William H. Lee, of Urbana, 111., 
on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

TRIEBER, District Judge (after stating the facts as above). The 
learned trial judge held that, although appellee had a contract with the 
Gas & Electric Company made on May 2, 1910, to remain in force until 
November 30, 1930, the Commission could, under the police power of 
the state, to prevent injustice, and unreasonable and extortionate rates 
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for service by the Gas & Electric Company, exercise the power to raise 
the rates, if necessary to prevent a loss, but that the facts disclosed by 
the record did net justify the making of the order to add a surcharge 
on the rates fixed by the contract with the plaintiff. 

In behalf of the Railroad & Light Company it is claimed that the 
pétition of the Gas & Electric Company did not state f acts _ author- 
izing the Utilities Commission to take cognizance of the pétition, as 
it failed to show that the contract rates are discriminatory and will 
resuit in injustice to the public, nor that without this surcharge the 
Company would be unable to discharge its public duties, or that they 
will be impaired; nor does it claim that insolvency would resuit un- 
less permitted to add an additional surcharge to the contract price. 
It is further claimed that the pétition failed to show any reason or 
justification for annulling the contract, of the parties; that no facts 
are stated in the order of the Commission authorizing the exercise of 
its statutory power as j^rescribed in the public utilities statute ; that 
there is no finding of the unreasonableness of the rates existing be- 
tween the parties nor any discrimination between this contract and 
the rates charged other members of the public. 

The Commission made no order against the Railroad & Light 
Company ; there is nothing in the order referring to any contract 
in existence; ail the order attempts to do, and does, is to classify the 
customers of the Gas & Electric Company and allow a surcharge on 
three of the four classes, in which they are divided. That the Commis- 
sion bas, under the law creating it, authority to classify customers, 
is not questioned, nor can it well be. 

[1 ] The failure of the Gas & Electric Company to state in its pétition 
that the rates then in force would cause it to become insolvent, or 
would prevent it from discharging its duty to the public, did not de- 
prive it of the right to ask for compensatory rates from the large con- 
sumers, if the rates charged thèse consumers are noncompensatory, 
even ff, when added to the rates charged the smaller consumers, the 
net income is sufficient to prevent the company from becoming in- 
solvent, or enable it to discharge its duty to the public. In Northern 
Pacific Ry. v. North Dakota, 236 U. S. 585. 594, 596, 597, 35 Sup. Ct. 
429, 432, 433 (59 L. Ed. 735, L. R. A. 1917F, 1148, Ann. Cas. 1916A, 
1), the Suprême Court of North Dakota had held: 

"In order to establish sucli a noncompensatory rate to be conflscatory (refer- 
ring to rate on one article, lignite coal), it must furtlier appear that any déficit 
under the rate affects the net intrastate freight earnings materlally, and re- 
duees them to a point where thoy are Insuflioient to aniount to a reasonable 
rate of profit in the amoimt of the value of the railroad property within the 
state contributing to produce such net earnings." 

This the Suprême Court of the United States held to be erroneous. 
The court said : 

"The state cannot estimnte tlie co.st of carrying coal by throwing the ex- 
pense incident to the maintenance of the roadbcd, and tlie gênerai expenses, 
upon the carriage of wheat, or the cost of carrying wheat by throwing the 
burden of the upkeep of the property upon coal and other commodities. 
* * * The outlays that exclusively pertain to a given class of traffic must 
be assigned to that class, and the other expenses must be fairly apportioned." 
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The same principle was announced in Norfolk & Western Rv. V. 
Conley, 236 U. S. 605, 35 Sup. Ct. 437, 59 L. Ed. 745. In that case the 
act involved was a passenger rate on railroads. The Suprême Court of 
West Virginia had followed the rule adopted by the Suprême Court of 
North Dakota in the Northern Pacific R. R. Case. The Suprême Court, 
reversing the decree, held : 

"The State may not sélect either of thèse departments Ifreight or passenger] 
for arbitrary control. Thus it would not be contended that the state might 
require passenjrers to be carrled for nothing, or that it could justify suoh 
action by placing upon the shippers of goods the burden of excessive charges 
in order to supply an adéquate return for the carrier's entire service.'' 

In the instant case the Commission must hâve found the allégations 
în the Gas & Electric Company's petiiion for the surcharge, that in 
the génération of electrical energy for large consumers fuel is approxi- 
mately 75 per cent, of the cost of génération, and that the low rates 
given to thèse large consumers, iu the schedule then in force, were 
noncompensatory by reason of the large increase in the cost of the coal 
used for the génération of electricity, and that for this reason there 
should be a surcharge sufficient to allow some profit on the investment, 
from the electricity furnished thèse large consumers. 

[2] That the effect of the order would be to nullify the contract 
theretofore entered into by the parties does not make the order obnox- 
ious to the constitutional provision prohibiting states to enact laws im- 
pairing the obligation of contracts has been conclusively determined 
irl Union Dry Goods Co. v. Georgia Public Service Corporation, 248 
U. S. 372, 39 Sup. Ct. 117, 63 L. Ed. 309. The court in its opinion 
said ; 

"Except for the serlousness with whieh thls daim has been asserted and is 
now pursued Into thls court, the law with respect to it would be regarded as 
so settled as not to merit further discussion. That private contract rlghts 
must yield to the public welfare, where the latter is appropriately declared 
ànd deflned and the two conflict, has been often decided by this court" — citing 
a number of authorities. 

[3] The same conclusion was reached in Producers' Transportation 
Co. V. Railroàd Commission, 251 U. S. 228, 40 Sup. Ct. 131, 64 L. Ed. 
7^—^,' ^heré the court said : 

"That some of the contracts before mentioned were entered Into before the 
statute was adopted or the order made is not material." 

This disposes of the claim that the Commission was without au- 
thority to make the order, to afïect the contract of the plaintifï, be- 
caiise it was made before the act creating the PubUc Utilities Com- 
mission was enacted. 

In Kansas City Boit & Nut Co. v. Kansas City Light & Power Co., 
275 Mo. 529, 204 S. W. 1074, it was held: Rates fixed by contract 
with a public service company for electricity to be supplied, are su- 
perseded by rates fixed by the Public Service Commission, since the 
jpolice power of the state cannot be abridged by contract. On writ 
of error from the Suprême Court, this judgment was affirmed by a 
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per curiam opinion upon the authority of Union Dry Goods Co. v. 
Georgia Public Service Corporation, supra. 

[4] It is next claimed that the Commission had no authority, under 
the act creating it, to make such an order ; but that has been adversely 
decided by the Suprême Court of Kansas in State ex rel. v. Kansas 
Postal Telegraph & Cable Co., 96 Kan. 298, 150 Pac. 544. 

[5] That the Commission, when making the order complained of, 
made no spécial findings of fact, is wholly immaterial, as there is 
nothing in the act creating the Gommission and defining its duties 
and powers requiring it. As said in Détroit, etc., R. R. Co. v. Railroad 
Commission, 171 Mich. 335, 137 N. W. 329: 

"It Is unfortunàte that the courts do not hâve the assistance whlch would 
be derived from a flnding made by the Commission whlcb would dlstinbtly 
State the ultimate facts found and the factors, at least the controlling factoirs, 
considered in determining whether a rate was or was not reàsonable." 

Springfield Gas & Electric Co. v. Barker (D. C.) 231 Fed. 331, 344, 
and Public Utilities Commisson v. Springfield Gas Co., 291 111. 209, 125 
N. E. 891, relied on by counsel for appellee are not applicable, as the; 
statutes of Missouri and Illinois expressly provided that the Comtriis- 
sion shall make and file its findings of fact in writing. In the Barker 
Case the opinion quotes that section of the Missouri statutes. There isi 
no such provision found in the Kansas statute, 

The only act in writing required by the statute is found in section 16 
of the act (Laws 1911, c. 238), which provides : 

"AU orders and décisions of the Public Utilities Commission whereby any 
rates * » * are altered, chaiiged, modified, flxed or established, ghall be 
reduced to writing, and a copy thereof, duly certifled, shall be served on the 
public utllity or common carrier afCected tliereby, by registered mail." 

[6] The fact that plaintiff's business is conducted wholly within the 
city of Wichita is immaterial. Pawhuska v. Pawhuska Oil Co., 250 
Ù. S. 394, 39 Sup. Ct. 526, 63 L. Ed. 1054. 

[7] It is also claimed that the act granting the Commission authority 
to make rates is unconstitutional, as being a délégation of législative 
power. That it is not violative of any provision of the national Consti- 
tution was conclusively determined in Reagan v. Farmers' Loan & Trust 
Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014, and foUowed by ail 
the national courts ever since. That it does not violate any provision of 
the Constitution of the state of Kansas was determined in State v. Johnr 
son, 61 Kan. 803. 

[8] It is next contended that the order of the Commission does nqt 
state facts necessary to show that it had jurisdiction, and the rulé 
that when a spécial tribunal, created with spécial powers to act, not 
in conformity with the rules governing actions at common law inter 
partes, the record must show ail the facts necessary to establish juris- 
diction, is invoked. But the pétition of the Gas & Electric Company 
to the Commission is as much a part of the record as the order,, and 
it contains ail the allégations necessary for the Commission to àct 
in the matter. The pétition is a part of the record. The allegatioii^ 
in the pétition dietermine the jurisdiction. Hartford Life Ins. Co v, 
Johnson (C. C. A.) 268 Fed! 30, decided June 28, 1920. . .;' 
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The act creating the Commission, by section 20, expressly authorizes 
the Commission to act: 

"Whenever any eommon carrier or public utllity governed by the provisions 
of tliis act shall désire to make any change In any rate, joint rate, toll, charge 
or classification or schedule of charges, or in any rule or régulation or practice 
pertaining to the service or rates of any such public utility or eommon carrier, 
such public utility or eommon carrier shall file with the Public Utilities Com- 
mission a schedule showing the changes desired to be made and put in force 
by such public utility or eommon carrier," etc. 

Section 13 of the act provides: 

"It shall be the duty of the Commission, either upon complaint or upon its 
own initiative, to investigate ail rates, » * * and if after full hearing 
and investigation the commission shall flnd that such rates, * * * are 
unjust, unreasonable, unjustly discriminatory or unduly preferential, the com- 
mission shall hâve power to fix and order substituted therefor such rate or rates, 
* * * as shall be just and reasouable." 

[9] Section 18 of that act makes the orders of the Commission prima 
facie reasonable. As the record fails to show what évidence vi^as 
before the Commission when it made its order, and recites that évi- 
dence was introduced, there is nothing to enable the court to find 
that the order was unreasonable, or without substantial évidence. 
The presumption is that there was substantial évidence to warrant 
the findings made. 

[10] The claim that the order of the Commission is discriminatory 
against the plaintiff is clearly without merit. It applies to each party 
within the classes enumerated in the order. A rate which afï'ects 
equally ail in the same class, when the classifying is not arbitrary, 
cannot be said to be discriminatory. • 

Counsel for appellee cite Kaul v. American Independent Téléphone 
Co., 95 Kan. 1, 147 Pac. 1130, and MoUohan v. Atchison, Topeka & 
Santa Fé Ry., 97 Kan. 51, 154 Pac. 248, L. R. A. 1918A, 175, in support 
of the contention that such an order as made by the Commission in the 
instant case is discriminatory, and therefore void. Neither of thèse 
cases sustain this contention. In the Kaul Case the Téléphone Company 
sought to raise its rates without any action of the Commission authoriz- 
ing it, and it was held that the act did not automatically overthrow con- 
tracts, but that the Commission must first act. In the Mollohan Case 
it was held that the spécial privilège to stop cattle in transit is unlaw- 
ful, until the schedules had been filed with and approved by the Com- 
mission, and the privilège is open to ail shippers on equal terms. If 
ît fails to grant the privilège to ail shippers on equal terms, it is 
discriminatory. 

The court below erred in refusing to dissolve the temporary in- 
junction and making it perpétuai. The case is reversed, with di- 
rections to proceed in conformity with the views expressed herein. 

SANBORN, Circuit Judge (dissenting). On May 2, 1910, the Cas 
& Electric Company made a valid contract with the Railroad & Light 
Company to supply it with electric energy from that date until Novem- 
ber 30, 1930, at rates specified therein. On May 4, 1914, the Cas & 
Electric Company filed its schedule of thèse rates with the Commission, 
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and they took effect pursuant to the act of Législature of Kansas of 
May 22, 1911, creating the Public Utilities Commission of that state 
(General Statutes Kansas 1915, c. 97), and became the lawful estab- 
lished and reasonable rates for this service. On January 22, 1918, the 
Gas & Electric Company filed a pétition with the Commission upon 
which it has made an order raising thèse rates. 

Under the police power of the state and the statutes of Kansas 
the Commission has the jurisdiction and the authority to raise the 
rates for the service of public utility corporations prescribed by law- 
ful contracts between it and others, in cases where the agreed rates 
are confiscatory, unduly discriminatory, and in cases where the good 
order, health, comfort, or public welf are requires such action ; but in 
my opinion the jurisdiction of the Commission in this direction ex- 
tends no further. For example, it does not extend to the changing 
of contract rates of public utilities with private parties not demanded 
by the public welfare, because one of the parties to one of thèse con- 
tracts was induced to agrée to it by mistake, or by accident, or by the 
fraud or the deceit of the other party to it. It is no ground, either 
at law or in equity, either in the courts or elsewhere, for the modifi- 
cation or abrogation of a contract for electric energy or for other 
public utilities for a long term of years, that the contract tnrns out 
to be more profitable during some of the years of the term, or more 
burdensome during other years of the term, to one or the other of the 
parties, than that party anticipated at the time it signed the agree- 
ment that it would be. Marble Co. v. Ripley, 10 Wall. 339, 355, 356, 
357, 19 h. Ed. 955 ; Texas Co. v. Central Fuel Oil Co., 194 Fed. 1, 21, 
114 C. C. A. 21, 41. 

When carefully analyzed and reduced to its lowest term, the only 
ground for the raising of the contract rates stated in the pétition of 
the Gas & Electric Company, and the only basis for the order of the 
Commission raising them upon that pétition, is, in my opinion, that 
the contract rates, which the pétition shows were so much more prof- 
itable during the first years of the term of the contract than it antici- 
pated that in December, 1916, the Gas & Electric Company filed with 
the Commission and asked approval of a schedule of reduced rates, be- 
came in 1917 so much less profitable that it filed its pétition for this 
raise. The pétition does not show what profits the Gas & Electric Com- 
pany derived from the contract rates during the years prior to 1917. It 
does not show that the contract rates hâve been or will be confiscatory. 
It does not show that the welfare of the public demands the increase, 
and in my opinion it states no f acts or case within the jurisdiction of the 
Commission, its order was made without jurisdiction, and it is void. 

For thèse reasons I am unable to concur in the opinion and the dispo- 
sition of this case. 
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MIAMI CYCLE & MFG. CO. v. NATIONAL CARBON CD. 

(Circuit Court ofAppeals, Sixth Circuit. July 29, 1920.) : 

No. 3287. ■ 

1. Sales ®=>179(4) — Purchaser estopped by acceptance to deny equality to 

sample. 

Défendant held not justifier! in refusing to aecept further delivcries un- 
der a contract for tlie purcliase of 2,500 self-.starter.s for motorcycles, to 
be made by plalntiff, on the ground that they wcre not like tlie sample ap- 
proved before tlie contract was made, wliere tlie principal différence was 
that .the sample was made by hand, plaintifE not haying previously made 
starters for motorcyCÏes, while the parts of the cotnmercial articles were 
macliine-ihade, as must hâve been contemplated Tiy ; the contract, and 
where a sample, of the latter was àlso submitted before deliveries began, 
and défendant, during ensuing months, accepted and paid for several 
hundred. 

2. lEvideuce "S='441 (9) — Warranty caimot be îmported ihto wrltten con- 

tract by' prior conversations. 

A warranty cannot be imported into a written' contract of sale which 
is silent on the svibject by conversations or corresçondence between the 
parties before tlie contract was made. , 

3. Sales <©=>271 — Contract held to raise ii» implied warranty of fltness under 

Uniform Sales Act. 

W.Aere défendant, a maker of motorcycles, desired a self-starter for 
its machines, and. plaintiff, a manufacturer of self-starters for automo- 
biles and motorboat*,' thereupon made a model, which, after altérations 
• agreed iipon, was approvcd by défendant after a test of some weeks, and 
a contract made for several liuudred, there was no Implied warranty, 
under Gen. Code Ohio, § 8395(1), of gênerai fltuess for the use intepded, 
or beyond a warranty of suitable materials and proper workmanship., . 

4. Sales <S;=384(6) — Uniform Sales Act construed as to vend^r's damages for 

vendee's refusai of article to be specially nianufactured. 

Under Gen. Code Ohio, §§ 8443, 8444, as to damages recoverable by sell- 
er for buyër's breach, where buyer of motorcycle sélf-starters specially 
manufactured for it repudiated the contract, plaintifC seller was properly 
allowed to reeover tbe full contract price of the starters delivored, and, 
as to those not delivered, the contract price, less the cost of completion, 
and less the value of the finished starters and of the unused materials 
procured or made for this purpose, ali as left on plaintiff's hands, and 
such measure of damages as to the undelivered goods, even if title had not 
passed, was not erroneous, on the ground that damages should properly 
be stated as cost incurred, less salvage, plus lost profits, for : cost plus 
. profit equals contract price, and whether this damage is given under the 
name of the whole or under the names of the parts is unimportant. 

5. Sales 'S='384(6) — Lost profits recoverable for refusalto aecept goods to be 

specially manufactured. 

The ' provision of Gen. Code Ohio, § 8444 (4), "Tho profit the seller 
would hâve made if the contract or tlie sale had bcen fully performed 
shall be considered in estimating sucli damages," does not change tlie 
sottled rule that lost profits, in case of buyer's refusai to aecept goods tb 
be specially manufactured for it, are recoverable as such, nor contemplatc 
that lost profits, shall be treated only as an élément of the situation, to be 
given such force as the trier of fact may think proper, but rather déclares 
that this élément of damage shall remain, and shall be added to whatever 
other éléments appear. 

<g:=5For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Iiidexe.«i 
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6. Interest i^=>53 — Inclusion of interest on verdict not error. 

Where judgment on a verdict was delayed pendiug a motion for new 
trial, tlie inclusion In the judgment of Interest on the amount of tlie ver- 
dict, althoiiRh the verdict itself includod interest, held not error, under 
Gen. Code Oliio, § 8300, and the established practice in the state. 

In Error to the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. HoUister, 
Judge. 

Action at law by the National Carbon Company against the Miami 
Cycle & Manufacturing Company. Judgment for plaintifï and de- 
fendant brings error. Affirmed. 

The Carbon Company, as the successor of the Ever-Ready Company (heretn- 
after called plaintllï), brought suit in the court below upon a contract by 
vrhich the plaintiff agreed to manufacture and sell, and the Miami Company 
(hereinafter called défendant) agreed to buy, at $30 each, 2,500 meçhanical 
self'Starters, for use in connection with tlie motorcycles which the défendant 
was making. About half of thèse had been delivered, and the greater part of 
the purchase priée therpof paid, when the défendant refused to proceed with 
the contract, alleglng that the self-starters were not in accordance with it, 
but were worthless, and demanded a returu of what it had paid, and damages. 
The plaintiff brought this suit to recover the unpaid balance of the purchase 
priée of those delivered, and its damages on account of the remainder which 
the purchaser refused to take ; the défendant denied Uability and sought judg- 
ment by way of counterclaim ; and, at the conclusion of a trial before a jury, 
the court instructed a verdict in favor of plaintiff for the amount of its 
claim. The substantial qviestlon is whether there was any évidence to go to 
the jury to support defendant's theory of défense or of counterclaim. 

The contract of sale was in writing and was an Ohio contract. It con- 
sisted of an offer by letter and an acceptance. Plaintiff was engaged in the 
manufacture of a meçhanical self -starter, known as the "ever-ready," for auto- 
mobiles and motorboats. Représentatives of plaintiff and défendant discussed 
whether this could be modifled in size and form to make it suitable for 
motorcycles, and arranged that plaintiff should build a model of such modi- 
fled character. PlaintifC did so, and furnished the model to défendant. De- 
fendant tested the model for some time and thereupon wrote to plaintiff, under 
date of August 8, 1912, "You will please enter our contract for 2,500 self- 
starters for motorcycles, to be exactly as por sample recently submitted and 
O. K.'d by us." Shipmenta in small quantlty began in December, 1012, and 
continued In quantifies of 100 to 200 per month until October, 1913. Défendant 
attached starters to a few of its motorcycles, and put them out in the spring 
and summer of 1913, but not in any considérable numbers, until December, 1913, 
and January, 1914. It soon developed to the defendant's satisfaction that 
the starters were a commercial failure. For some reason, they did not stand 
up satisfactorily in actual use. There was much correspondence and negotia- 
tion between the parties, and plaintiff, while disclaiming responsibility, made 
changes in the effort to meet defendant's complaints. Finally, in Mardi, 1914, 
a test; was arranged at defendant's factory, in which plaintiff participated, 
without waiving its right to insist tliat no question remained open. Upon this 
test of flve starters, they operated correctly for a time ; but each one eventual- 
ly gave out, for some one of several varyiîig causes, about which the parties 
did not agrée. Défendant then flnally repudiated the contract. 

Thomas B. Paxton, Jr., of Cincinnati, Ohio, and Quincy A. Myers, 
of Indianapolis, Ind. (Myers, Gates & Ralston, of Indianapolis, Ind., 
Ben F. Harwitz, of Middletown, Ohio, and Paxton, Warrington & 
Sea.songood, of Cincinnati, Ohio, on the brief), for plaintiff in error. 

igsoFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Judson Harmon, of Cincinnati, Ohio (Harmon, Colston, Goldsmith 
& Hoadly, of Cincinnati, Ohio, and Squire, Sanders & Dempsey, of 
Cleveland, Ohio, on the brief), for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
Defendant's first contention is that the starters were not "exactly as 
per sample." This contention arises under conditions which require 
it to be carefully scrutinized. Although about one-half of the start- 
ers Gontracted for were shipped and received, and most of them were 
paid for, and the record contains a body of correspondence between 
the parties extending over several months with référence to the im- 
perfections of the starter, and the oral testimony shows discussions 
and negotiations between them on the same subject for a long period, 
the claim that the starters were not like the sample was never distinct- 
ly made until the answer was filed. The substance of ail the com- 
plaints made was that the starter did not perform in accordance with 
a supposed warranty, and a lack of correspondence with the sample 
was, at the most, only suggested by the complaint that "some parts 
seem to be made of the wrong material." 

Corning to the trial of this issue — différence between sample and 
starters — we find that the alleged discrepancies consist in changes in 
design, in the materials and in quality of workmanship. So far as con- 
cerns changes in design, the undisputed testimony is that they were 
of unsubstantial character, and were agreed upon between the engi- 
neers for the respective parties before quantity production commenced. 
The one later change had référence to the size of one part, caused by 
defendant's mistake, and discovered after the first 100 had been made, 
and corrected by furnishing a fitting washer, ail as agreed upon by, 
and to the satisfaction of, both parties. Clearly, in this class of dis- 
crepancy, there is nothing to justify rejection. 

As to différence in materials used: It appears that the back plate, 
in the sample, had been "roughed out" from a pièce of steel boiler 
plate, while, in the later manufactured starters, it was a gray iron 
casting. The évidence also tends to show that the ratchets and dogs 
in the sample were manufactured by hand from tool steel, while, in 
the later starters, they were made by the drop-forging process, from 
a steel suitable for that purpose, and of qualifies not wholly the same 
as tool steel. No other discrepancies in materials are suggested. Both 
of thèse are dépendent upon, and incidental to, the différence between 
production of a sample by hand work and quantity production by or- 
dmary factory processes, and it is not open to défendant to rely upon 
either of "them. 

The contract was for a large quantity. The correspondence shows 
that défendant knew plaintiff was intending to manufacture, not by 
hand, but by the use of jigs, dies, etc. After the making of the con- 
tract, the plaintiff expended a large amount of time and money in 
the making of thèse préparations for quantity production, and then, 
before going on, submitted for approval another sample manufactured 
by thèse methods. This sample défendant passed upon and approved. 
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save for some slight changes which were made by agreement.^ Then 
quantity production began, and défendant received and paid for sev- 
eral hundred. Défendant does not claim that it ever supposed the 
back plate, with its right-angled posts, would be eut out by hand from 
a thick Steel plate like the sample. Défendant was expert in the gên- 
erai methods of métal working, and knew that such a method of 
making would be commercially impossible. Nor does it claim that it 
supposed plaintifï would use for the ratchets and dogs any grade of 
Steel not workable by the drop-forging process. The substitution of 
the cast-iron plate was known to défendant from the beginning, and 
not objected to. Such substitutions of material as were necessarily 
incidental to quantity manufacture must be deemed within the con- 
templation of the parties in making such a contract, and did not con- 
stitute a departure therefrom. 

Whether to such a substitution it was reasonably necessary that 
this back plate shoud be of gray iron casting and of the spécifie thick- 
ness hère adopted mignt hâve been open to question. Perhaps, within 
the limits of good manufacturing methods, it might hâve been made of 
stronger material or of heavier form. Those questions are not open 
to défendant. A back plate made as thèse were was considered by 
plaintifï to be the one called for by the contract, and it was tendered 
to the défendant as such ; no one can say that the tender was not in 
good faith, or that the iron back plate may not hâve been a fuU, sub- 
stantial compliance with the contract; and the défendant accepted it 
as a compliance with the contract. This acceptance was not only of 
the spécial second sample tendered for that purpose, but continued 
over a course of business lasting through some months. Under such 
conditions, défendant cannot say that the article it received is not the 
article which it bought. See cases cited in 23 R. C. L,. "Sales," § 264; 
Marmet Co. v. People's Co. (C. C. A. 6) 226 Fed. 646, 651, 141 C. 
C. A. 402. Of course, this conclusion is not inconsistent with the exist- 
ence of an implied warranty of fitness of material, which might survive 
some measure of acceptance. That subiect is considered later. 

There is nothing to indicate that there were any différences in work- 
rnanship, beyond those which would be inhérent in the contemplated 
method of manufacture, and thèse cannot avail défendant. The only 
matter carrying a suggestion of différence in the quality of the work- 
manship is that which is discussed hereafter under the subject of rea- 
sonable fitness, and with référence to clearance ; but the testimony is 
even less sufficient to show a différence in this respect between the 
model and the mass of the starters than it is to indicate unfitness. 

It is said that thèse conclusions dépend upon defendant's estoppel, 
and that plaintiff cannot recover on that ground, because no estoppel 
was specially pleaded in reply to defendant's answer, as the Ohio plead- 
ing rules are said to require. We do not so regard the situation. If 
défendant kept silent while it knew that plaintiff was expending money 

1 There is no expross évidence of such approval, biit from the making of 
Bome changes by reqnost, and the malting of shipments thereafter, the infer- 
ence of approval in otlier particulars Is inévitable. 
268 F.— 4 
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preparing to make, and expecting to tender under à contract, articles 
which were a substantial departure from that contract, a pure ques- 
tion of estoppel would arise, and this rule of pleading would require 
considération. In this case, the article furnished was offered, not 
as a departure, but as the very thing which both parties contemplated, 
takmg into account the expected method of manufacture, and accept- 
ance of the article was confession of identity. If there is an élément 
of estoppel thereby involved, it is sufficiently pleaded, becâuse the 
déclaration allèges that the starters were tendered and accepted as 
being the contract articles. 

Perhaps, as to the starters not delivered when défendant repudiated 
the contract, there is more color of estoppel, because, as to them, de- 
fendant never accepted; but, even if defendant's obligation to accept 
thèse be considered as in some measure dépendent upon estoppel, rather 
than upon that construction of the contract which had become fixed 
and settled by the action of both parties, the fact of the estoppel is 
so far merely an incidental step in reaching the resuit that not even a 
strict rule can require it to be pleaded. 

It is rather vaguely suggested that the jury would be authorized to 
fînd the existence of substantial différences between the model and the 
starters, because the model worked satisfactorily and the starters did 
not. In many cases, such an inference might be justified from that 
fact alone. To do so hère would require findings that there was mark- 
ed inferiority of performance and that it was due to this cause. The 
first would be doubtful hère, The model was kept by défendant for 
test only three weeks, and there is no proof that it was subjected to 
tests comparable in severity to those which caused the starters to be 
rejected. As to the second, there are so many other circumstances 
which might fully hâve accounted for any comparative inefficiency of 
opération (if there was any) that for the jury to attribute to it some 
unKnown discrepancy between model and fînished article would be 
that mère surmise upon which the law will not permit a jury to act. 
Richardo v. Mulford (C. C. A. 6) 236 Fed. 677, 680, 150 C. C. A. 9. 
The model was attached in a certain method to a motorcycle engine 
in use in 1912. In 1913 the form of the motorcycle had been changed, 
and a différent form of attachment was used, which might hâve ma- 
terially affected the opération. 

This is an illustration of several other matters to which any exist- 
ing différence ôf performance can as well be charged as to some un- 
discovered différence between sample and starters. We are satisfied, 
therefore, that upon this record there was nothing to go to the jury to 
support defendant's contention that the starters were not like the sam- 
ple, within the fair meaning of the contract. 

[2] Défendant next contends that there was an express warranty 
of efficient performance. In support of this contention, reliance is 
had upon correspondence and conversations which occurred before 
the written contract was made. A warranty cannot thus be imported 
into a contract which is silent on the subject. Blue Grass Co. v. 
Steward (C. C. A. 6) 175 Fed. 537, 540, 99 C. C. A. 159; Marmet 
Co, V. People's Co., supra., 226 Fed. at page 650, 141 C. C. A. 402. 
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In the same connection, défendant complains because it was re- 
fused permission during the trial to file a second amended answer, set- 
ting up a similar express warranty made af ter the delivery and accept- 
ance of the first part of the starters, and pending negotiations as to 
the remainder. Counsel rely upon the theory that, when a contro- 
versy has arisen between buyer and seller as to whether there has 
been a breach by the seller, and the buj'er claims the right to repudiate 
because of such breach, it has the power to do so with or without 
right, and its forbearance to do so and continuing in performance is 
a sufficient considération for a furthér promise or warranty by the 
seller applying to the whole contract, past and future. We need not 
consider thé soundness of this theory; What happened hère was that 
after défendant had expressed its dissatisfaction, and intention not 
to continue unléss the starter could be so modified as to work prop- 
érly, both parties engaged in negotiations as to such modifications. 
Défendant was willing to complète the contract, if satisfactory changes 
could be made, and plaintiff, protesting that it was under no obligation 
to do so, joined in an experiment as to some changes. It is atthis 
time and in this connection that the additional warranty is said to 
hâve been made ; but nothing came of this. The desired changes were 
never agreed upon. The défendant did not continue under the con- 
tract and forbear to repudiate, but, after some delay, refused ^o re- 
cônsider and confirmed its répudiation. Clearly, the theory of its 
proposed amendment does not fit thèse facts, and it was rightly dis- 
allowed. 

[3] The next contention is that, since the plaintiff knew the par- 
ticùlar purpose for which thèse, articles were required, and since the 
défendant relied on the plaintiff's skill and judgment as an expert 
manufacturer of thèse things, there was an implied warranty, under 
section 8395 (1) of the Ohio General Code, that the starters would 
be reasonably fit for the purpose for which they were intended ; but that 
they were not reasonably fit therefor, whereby the défendant was en- 
titled, both by way of défense and counterclaim, to ail the damages 
that flowed from such breacli: We assume, for the purposes of this 
opinion, that there was no acceptance which would, as matter of law, 
bar such claim to damages (see Kansas City Co. v. Rodd [C. C. A. 6] 
220 Fed. 750,' 755, 136 C. C. A. 356; Gen. Code Ohio, §§ 8427, 8429); 
but we see nothing in the record which would hâve justified a finding 
that the défendant relied upon plaintiff's skill or judgment within the 
rneaning of this section. It was understood by both parties that this 
article had never been manufactured in forms suitable for this pur- 
pose; to modify the plaintiff's self-starter used on automobiles and 
boats, and adapt it to successful use on môtorcycles, involved ques- 
tiotis of design and manufacture with which plaintiff was specially 
familiar, and questions of combining the starter with and attaching it 
to a motorcycle and using it there, about which plaintiff knew nothing 
and as to which, the défendant would be comparatively expert. 

The second class of questions was at least as important as the first, 
and perhàps involved more uncertainties. In addition, there was the 
further question whether, however perfect the de.vice might be, and 



52 268 FEDKEAIi EErORTER 

however perfectiy its combination with the motorcycle engine and 
frame was accomplished, it would be a commercial success by reason 
of its ability to meet the hard usage attendant on motorcycle travel 
and the ignorant or careless treatment commonly given by the ordi- 
nary user. Upon this subject, neither party could be positive ; but 
the défendant was the better qualified of the two to be judge. It was 
obvious that there could be no safety to either party in a contract 
until there had been a satisfactory test, and both parties proceeded 
on that theory. The first model was found objectionable; the second 
model was worked out with some collaboration, and seemed so satis- 
factory that defendant's engineer, after tests during only one day, ap- 
proved it and sent it to the plaintifï to hâve manufacture begin. The 
plaintiff returned it to défendant, saying : 

"We are returning to you the starter which you had for test before, for 
the purpose of you giving same a further thorough test. We hope that you 
will arrange to keep this starter working for at least several weeks, so in case 
any defect should show up during the severe test you ean notify us and we 
wlll be able to remedy same. We don't expect that you will flnd any trouble 
whatever.; but, as this starter has not had a sufiicient tlme test, we want to 
make sure, before golng ahead with ail the work, that it is perfectiy right." 

During the ensuing three weeks, défendant made every test it cared 
to, and then made the written contract. In the face of such a record 
as this, there can be no implied warranty of gênerai fitness for the 
intended purpose. 

However, there remains room for the contention that, so far as there 
was substitution of materials for those contained in the sample and as 
made necessary by the contemplated methods of manufacture, the ma- 
terial substituted should be reasonably fit for the intended purpose. 
Specifically, this means that the contention should be examined with 
référence to the cast-iron back plate and the drop-forged dogs and 
ratchets. As to the back plate, it would seem that those qualities of 
cast iron which would make it fit or unfit would be as well known to 
défendant as to plaintiff. At any rate, no witness said that the ma- 
terial was unfit, or that any trouble came because of such unfitness. 

As to the quality of steel in the dogs and ratchets, the situation is 
différent. The quality would not be obvious on inspection. Thèse 
dogs and ratchets seem to hâve been the parts that generally gave out 
first, and it is not impossible that, either because of the first sélection 
of the material or because of its quahty as affected by the final case- 
hardening, thèse parts were too hard or too soft to be fit for their in- 
tended use, and therefore either broke or wore sooner than they 
should; but hère, again, we hâve only surmise. No witness testified 
that their quality was unsuitable, or that any better quality of steel 
suitable for drop-forgings could hâve been used or treated in a way 
that would hâve made any différence in the performance of thèse 
parts. Their actual giving out, in the starters that went into public 
use, may hâve been caused by faulty design, imperfect attachment to 
the motorcycles, or disregard by the user of any one of several in- 
structions that were considered vital to the success of the device. The 
conclusion that they gave out because the steel was not reasonably fit 
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would be not a permissible inference from the testimony, but a sélec- 
tion at random out of several equally probable théories. Richards v. 
Mulford, supra. 

Another trouble which developed should be mentioned: In certain 
starters that were rejected, it was found that the dogs rode upon a 
certain collar, so as not to engage properly with the ratchet, and so 
as to be a possible cause of imperfect opération. It is not impossible 
that this was the resuit of lack of care in assembling by plaintiff's 
workmen, and, if this were true, défendant would hâve cause of com- 
plaint, because that defect would not be apparent by any inspection 
which défendant was called upon to make; but hère, again, there is 
nothing whatever definite upon which any such finding could be based. 
Plaintiff fixed over some starters, by grinding off this collar, giving 
more clearance. The most natural inference from what was said 
and donc on this subject is that it was thought there would be an im- 
provement upon the model, if it was departed from in this respect. If 
the trouble was due to defective assembling, no one says so, and the 
starters which were altered in this respect were no more satisfactory 
to défendant than they had been before. 

Upon review of ail thèse matters, and others not mentioned, we 
must conclude that upon this subject aiso — the breach of an implied 
warranty — there was nothing sufficiently definite to go to the jury. We 
cannot be content to reverse this case upon such mère doubts as to 
whether the évidence justified an instructed verdict as might be suffi- 
cient under other conditions. Defendant's conduct, in the direction of 
acceptance, waiver, and estoppel, was so extrême as to put upon it a 
heavy burden to lay before the jury at the trial, and to put into the 
bill of exceptions and préserve for our benefit, clear and substantial 
évidence tending to show distinctly in what particulars, if any, the 
starters differed from the model or embodied materials or workman- 
ship that were not reasonably fit; and this défendant bas failed to 
do. It saw fit to rely upon its two théories that changes required for 
quantity production were substantial departures from the model, and 
that there was warranty of good performance. Each of thèse théories 
we think erroneous, and there should not be an opportunity for an- 
other trial upon some other theory, unless it is clear that error exists. 

[4] Another question is as to the measure of damages. The court 
ruled that the contract was first definitely repudiated by défendant in 
March, 1914, and that the plaintiff was entitled to recover the fuU con- 
tract price of the starters delivered, and, as to those not delivered, the 
contract price, less the cost of completion and less the value of the fin- 
ished starters and of the unused materials procured or made for this 
purpose — ail as left on plaintiff's hands. There was no conflict in the 
évidence on thèse amounts, and accordingly the court computed the 
total which it told the jury to find. Counsel now urge an assignment 
of error to the efifect that, for the purpose of fixing plaintiff's duty to 
minimize damages when it became apparent that the starters would not 
be accepted (as declared in section 8444 (4) of the Ohio 1910 General 
Code), the effective date was in the preceding October, and that the 
plaintiff has therefore erroneously recovered an unknown amount 
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for work and labor, if not for spécial materials purchased, after that 
date ; and the record tends to support the claim. However, the point 
was not saved by any objection or exception; on the contrary, it was 
defendant's theory, in the pleadings and on the trial, that it did not 
repudiate the contract until March. 

The rule of damages adopted seems to hâve been in accOrdance with 
the settled principles which hâve been formulated in the Uniform 
Sales Act, as embodied in section 8444, supra. The only spécifie criti- 
cism made of the rule adopted by the trial court is that the plaintiff 
was allowed to recover the contract price, diminished as above stated; 
whereas, under sections 8443 and 8444, it should hâve received only its 
actual damages, with due référence to its lost profits. "The profit the 
seller would hâve made if the contract or the sale had been f ully per- 
formed shall be considered in estimating such damages." The seller's 
damages, in such a case, where title has not passed — and it is defend- 
ant's theory that title has not passed — is cost incurred, less salvage, 
plus lost profits ; and cost plus profit equals contract price. Whether 
thîs damage is given under the name of the whole or under the names 
of the parts is of no importance. 

[5] Counsel also urges that the statute does not contemplate lost 
profit as recoverahle, as such, but only that it shall be treated as an élé- 
ment of the situation, to be given such force as the trier of fact may 
think proper. No précèdent is cited for such a construction of this 
clause, nor do we see justification therefor. Before this act was passed, 
it was the settled rule that the vendor in such cases was entitled to re- 
cover the profit which he would hâve made, and the statute seems to 
déclare that this élément of damage shall remain and shall be added 
to whatever other éléments appear. 

[6] The verdict was rendered October 9, 1917, and it included $8,- 
657 interest. The judgment (delayed by motion for new trial) was 
entered August 12, 1918, and included $2,454 interest on the verdict. 
The verdict and this judgment would thus embody about $435 inter- 
est on interest; and since the judgment itself draws interest upon its 
own total, there will be a continuai accrual of compound interest. Was 
there any error on this subject-matter? 

Section 8305 of the Ohio General Code of 1910 says that, in cases 
not covered by express contract, the creditor shall be entitled to in- 
terest at 6 per cent., and no more, and section 8303 provides that the 
parties may agrée upon a rate not exceeding 8 per cent., payable an- 
nually. There seems to be no provision expressly and universally 
forbidding compound interest, and the express provision, found in 
sections 8304 and 8305, that judgments shall draw interest, when taken 
with the common knowledge that judgments on contract include in- 
terest computed to their date, demonstrates that there was no intent 
to forbid compound interest by any absolute ■and ail-inclusive rule. 

Section 8305 permits the allowance of interest upon "settlements 
hetween parties" ; and with référence to an earlier statute in the same 
form, and conisidèring a finding' or award which had been made in a 
case, the ' Sùprenie "Court of Ohio said, in Sproat's Ex'r v. Cutler, 
Wright, 157, that interest should be allowed upon such award just as 
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it wotild be allowed upon the verdict of a jury if judgment had been 
delayed. This remark was obiter, but it indicates the prevailing prac- 
tice in Ohio. In Griffith v. Baltimore Co. (C. C.) 44 Fed. 574, 584, 
Judge Sage, sitting in the United States Circuit Court for the South- 
ern District of Ohio, considered the précise question, reviewed such 
authorities as there were — one of which was an opinion in that same 
court by Judge Swing (Gibson v. Cincinnati Enquirer, Fed. Cas. No. 
5,391), — and stated that, after consultation with Circuit Judge (later 
Mr. Justice) Jackson, they had decided that interest upon the verdict 
should be allowed in Computing the amount of the judgment to be 
entered. 

This has doubtless been the practice in the fédéral courts in Ohio 
ever since, and vve hâve no reason for departing f rom it. We are not 
referred to any Suprême Court décision of Ohio, excepting Sproat's 
Ex'r V. Cutler. Baltimore Co. v. Griffith was considered by the Su- 
prême Court, in 159 U. S. 603, 605, 16 Sup. Ct. 105, 40 L. Ed. 274, 
and the point was reserved without discussion or intimation of opin- 
ion. We cannot regard Washington Co. v. Harmon, 147 U. S. 517, 
o90, 13 Sup. Ct. 557, 37 h- Ed. 284, as overruling the earlier Suprême 
^„ourt cases upon which the conclusion of Judge Sage, in part, de- 
pended; nor is what is said in Massachusetts v. Miles, 137 U. S 689, 
691, U Sup. Ct. 234, 34 L. Ed. 834, inconsistent with the conclusion 
of Judges Jackson and Sage. In considering R. S. § 966 (Comp. St. 
S 1605), it was intimated that no sufficient basis could be there found 
for allowance of interest upon a verdict, but, in this respect, R. S- § 
966, is to be distinguished from Gen. Code Ohio, § 8305, which is at 
least open to the interprétation given to it by the Ohio Suprême 
Court in assuming that findings and awards are "settlements" under 
the statute. 

The judgment is affirmed. 
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OREGON-WASHINGTON R. ft SSX. CO. v. WILLIAMS.» 

(Circuit Court of Appeals, NInth Circuit October 4, 1920.) 
No. 3441. 

1. Limitation of actions «^=55 (7) — Biglit of action for olratmctioa of stream 

accrues at date of injury. 

A right of action for dnmnge to plaintiff's land from overflow of a river, 
caused by permanent obstructions built by defonciant below plalntlffs 
land, held to accrue at tbe Unie of tlie injury, and uot from the time the 
obstructions were built. 

2. Waters and water courses <S='171(2) — One luxowingly obstnicting stream 

liable for resulting damage. 

A railroad company, which fllled in a side cliannel of a river through 
whlch it was obvions that the water (lowed in tiint» of flood, cannot claim 
exemption from liabilit.v for the tioodiiig of land above because of such 
obstruction, on the ground that the fieshet was so unprecedented as to 
be an aet of God. 

In Error to the District Court of the United States for the North- 
ern Division of the District of Idaho; Frank S. Dietrich, Judge. 

Action at law by C. H. Williams, for himself and as administrator 
of the estate of Mabel Grâce Williams, deceased, against the Oregon- 
Washington Railroad & Navigation Company. Judgment for plaintiff, 
and défendant brings error. Affirmed. 

A. C. Spencer and J. F. Reilly, both of Portland, Or., and Hamblen 
& Gilbert, of Spokane, Wash., for plaintiff in error. 

A. H. Featherstone, of Wallace, Idaho, and John P. Gray, of Cœur 
d'Alêne, Idaho, for défendant in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The case shows that one Joseph Papîneau 
was the owner of a certain quarter section of land in Shoshone county, 
Idaho, near the town of Cataldo, and opposite that portion of the rail- 
road built by the predecessor in interest of the plaintiiï in error where 
was constructed across the Cœur d'Alêne river a long bridge and ap- 
proaches thereto, including piling, fills, and a shear dam. At Cataldo, 
and a short distance from the Papineau land, the predecessor in inter- 
est of the plaintiff in error built a bridge across the river, consisting 
of one span of about 250 feet across the main channel, and a long ap- 
proach thereto of piles, about 1,460 feet in length, which approach 
crossed an overflow or high-water channel of the river. 

The predecessor in interest of the plaintiiï in error also filled a 
considérable portion of the approach, including the high-water channel, 
with rock and earth approximately 15 feet in height, about 12 feet 
wide at the top, and sloping to a base of about 30 feet at the bottom, 
which fill was about 960 feet in length — leaving open for the passage 
of the water about 770 feet. The predecessor in interest of the plain- 
tiiï in error also constructed a shear dam of rock in the channel of the 
river and running from the bank in a diagonal direction a distance of 

^EsFor other eues see saœe topic & KBY-NUMBER in aU Key-Numbered Dlgests £ Indexes 
•RebeariSE denled Jauuary 3, 1921. 
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about 195 feet. The character of ail of the work mentioned leaves no 
room for question that it was intended to be permanent. 

The last of the work above referred to was donc in the year 1908. 
In 1913 the waters of the river suddenly rose to an unusual height, 
and flooded and damaged the land of Papineau, and, the latter having 
subsequently died, an action was brought by the administrator of his 
estate, which reached the Suprême Court of Idaho and was by it 
decided February 24, 1916, on the trialof which action in the court be- 
low one of the principal controversies as to the facts — • 

"was wagcd around the question of whetlier the construction of the shear dam 
and the fiUing in of the pile approach of the.bridge had in fact diverted the 
current of tlie Cœur d'Alêne river and caused the damage eomplained of." 
Rogers v. Oregon-Washington R. & Nav. Co., 28 Idaho, 600, 614, 156 Pac. 98, 
î)9. 

In that action it was adjudged by the Suprême Court of the state 
that, the flow of the river having been impeded by the filled-in ap- 
proaches to the bridge and the shear dam, and the water thereby thrown 
upon the land of Papineau, resulting in the injury eomplained of, the 
représentative of his estate was entitled to recover, the cause of 
action not having accrued until the injury was sustained, from which 
time only the state statute of limitations began to run, and not from 
the time of the construction of the permanent impeding works of the 
railroad company. 

Subsequently and during the last days of December, 1917, and the 
first days of January, 1918, the water of the river became again unusu- 
ally high, during which time the channel left open by the railroad 
company was insufificient to carry ail of it, and a portion thereof 
was impeded by the filled-in approaches to the bridge and the shear 
dam, and again thrown upon the same quarter section of land thereto- 
f ore owned by the deceased, Papineau, which was thereby damaged to 
at least the extent that the recovery by the défendants in error was al- 
lowed in the court below — the amount thereof being conceded to hâve 
been reasonable by the plaintiff in error — there being likewise no 
question made respecting the acquirement by the défendant in error 
Williams individually and as administrator of the estate of his deceased 
wife of the property damaged and of the cause of action growing 
eut of the jury eomplained of. 

[1] Respecting the statute of limitations of Idaho pleaded and re- 
lied upon in bar of the action,, it is enough to say that, as the lat- 
ter was commenced within a few months of the infliction of the injury 
eomplained of, it is plain that the point is without any force, unless it 
be, as is contended on behalf of the plaintif! in error, that the com- 
mencement of the running of the limitation statute is to be taken as the 
time of the building of the obstructions by the predecessor in interest 
of the plaintifï in error. 

We think a complète answer to that contention is that the injury 
which constituted the cause of action of the défendants in error did 
not occur until the last days of December, 1917, and the first days 
of January, 1918, and the présent action was begun in the month of 
August of the latter year. It is in our opinion obvious that until 
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the injury complained of was inflicted no cause of action for damages 
existed. It is not pretended that the bridge over the Cœur d'Alêne 
river, or the approaches thereto, or the shear dam, were constructcd 
on the land now owned by the défendants in error, and it cannot be 
doubted, we think, that, had its then owner sought to prevent the pred- 
ecessor in interest of the plaintiff in error from constructing the 
bridge, or the sheac dam, or the piHng, or fills, he would hâve been 
met with the conclusive objection that it was none of his business, 
and that it would be time enough for him to complain when he was in- 
jured thereby; and so it was held in effect by the Suprême Court of 
Idaho in the case above cited, in which an action was sustained for 
damages to this same land, occasioned by an overflow of the water of 
the river in the year 1913, caused by the impediments that hâve been 
nientioned. 

[2] The contention that the freshet that caused the injury hère in- 
volved was so unprecedented as to be properly considered by the court 
as an act of God is equally without merit. It is readily conceded, 
as a matter of course, that no person or corporation is or can be liable 
for an act of God. But one or two suggestions are sufficient, we 
think, to show that the freshet involved in the présent case cannot be 
properly so regarded. First and foremost, the predecessor in interest 
of the plaintiff in error, when it'built the piling and permanent embank- 
ment across the overflow channel of the river, thereby preventing that 
channel from carrying off any of the flow of the main channel, and 
when the plaintiff in error acquired its interest and maintained the 
property in the same condition, both had ocular démonstration of the 
fact that there had previously been such f reshets as could not be carried 
in the main channel, the overflow of which had theretofore eut the 
overflow channel, and with such knowledge the latter was blocked. 

Then, too, while we hâve no doubt, from the évidence in this case, 
that the freshet that caused the damage hère involved was much more 
severe than the one that occurred in 1913, involved in the case of 
Rogers v. Oregon-Washington R. & Nav. Co., supra, the water of the 
river was in each instance of such large volume that the space and 
main channel of the river left open by thèse railroad companies was 
not sufficient to carry it off, and the impediments constructed and 
maintained by them caused the overflow and injury in each case com- 
plained df. 

No other point, we think, requires spécial mention. 

The judgment is affirmed. 
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UNITED STATES v. BRASLEÏ et al. 

(District Court, W. D. Pennisylvania. May Term, 1920.) 

No. 148. 

Witness«s <&='Z9S — Défendant cannot be required to produce his private 
papers to fumish évidence to grand jury. 

Uncier Const. Amends. 4, 5, declaring tliat no person shall be compelled 
In any criminal case to give évidence against liimself , défendants, wlio com- 
posed a partuership, could not be required to produce their records before 
tlie grand jury for tlie purpose of furnishing évidence in a criminal pros- 
ecution against them, and sucli records liaving been brouglit in on sub- 
pœna duces tecum served on one of such défendants alone, spécial agents 
of the Department of Justice who served the subpœnas, superintending the 
bringing of the records into court, they must, on pétition of défendants, be 
returned, and any memoranda taken therefrom, and any copies or plioto- 
graphs made thereof should also be returned. 

Simon Brasley and others, indicted for alleged violations of Act Aug. 
10, 1917 (Comp. St. §§ 3115y8e-3115y8r) as amended by Act Oct. 22, 
1919 (41 Stat. 297), and Criminal Code, § 37 (Comp. St. § 10201), pé- 
tition for an order upon the United States attorney, requiring the re- 
turn of sales slips, papers, and records alleged to hâve been unlaw- 
fully taken from défendants. Rule made absolute, and records or- 
dered returned. 

A. P. Burgwin, Àsst. U. S. Atty., of Pittsburgh, Fa. 

Ben Paul Brasley, of Pittsburgh, Pa., for défendants. 

ORR, District Judge. A pétition has been filed hy Simon Brasley, 
Léon Krieger, and Bessie B. Cohen for an order upon the United States 
attorney, requiring him to return certain sales slips, papers, and rec- 
ords which the petitioners aver belong to them, and which they charge 
were unlawfully taken from them, and used against them, in violation 
of their rights as guaranteed hy the Fourth and Fifth Amendments 
to the Constitution of the United States. The facts material to the 
issue raised by the said pétition and an ansv^^er thereto, filed by a former 
United States attorney, are as follows : 

Said United States attorney, on the 3d day of May, 1920, presented 
to this court his pétition for subpœnas duces tecum, entitled : 

"In the Matter of the Grand Jury Investigation of Alleged Violations of the 
Act of August 10, 1917, as Amended by the Act of October 22, 1919, and Section 
37 of the Criminal Code of the United States, on the Part of the Brasley- 
Krieger Shoe Company, Simon Brasley, Léon Krieger, and Bessie B. Colien, 
Owners and Offlcers Thereof." 

Said pétition contained the averments that his attention had been 
called by various persons, including officers and agents of the govern- 
ment of the United States, to alleged violations of the said acts of Con- 
gress by the persons named as aforesaid, that he believed that the 
said persons were guilty, that the grand jury was now sitting in this 
district, and that he believed it to be his duty to bring such matters 
before the grand jury for investigation, and that in the conduct of such 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Nuijibered Digest? & Indexes 
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investigation certain documentary évidence should be produced. There 
is an averment in the pétition that the Brasley-Krieger Shoe Company 
conducted a chain of retail stores as follows: Fifth Avenue, Pitts- 
burgh ; Frankstown Avenue, Pittsburgh ; Homestead, and Braddock — • 
ail within this district. The pétition contained the prayer for leave to 
issue subpœnas duces tecum directed to the Brasley-Krieger Shoe 
Company, its officers, agents, and employés hereinafter named, re- 
quiring them to produce the documentary évidence as follows, to wit: 

"To the Brasley-Krieger Shoe Company, Simon Brasley, Léon Krieger, and 
Bessie B. Cohen, Pittsburgh, Pa., to appear before the grand jury and with 
you bring: Ail hooks showlng ail sales of shoes made by the Brasley-Krieger 
Shoe Company since October 22, 1919, together with the priée received in 
considération thereof ; also ail contracts for hlre of clerks and employés that 
hâve been in the employ of tlie company since October 22, 1919; also ail 
books showlng the wage or salary accounts of such elerks, together with ail 
pay rolls and ail caneelcd checks in payment of wages and salaries; and also 
ail books or records of aecount showlng commissions paid to clerks In addi- 
tion to or in connection with (heir regular pay, wages or salary ; also ail 
books and records of accounting for the portion of the sale price of shoes 
over and above the regular fixed and marked price of such shoes ; also ail 
sales tickets showlng sales made since October 22, 1919." 

On the same day the court ordered and directed that subpœnas duces 
tecum issue as prayed for, and on the same day the subpœnas were 
issued. There was no time stated in the subpœnas at which the wit- 
nesses should appear, but they v/ere required to appear "forthwith." 
The United States attomey did not cause the subpœnas to be served 
as soon as they were issued, but directed them to be served on the 5th 
day of May, 1920. In addition to the subpœnas duces tecum, other 
subpœnas were issued, summoning clerks of the Brasley-Krieger Shoe 
Company to appear and testify before the grand jury. Ail of thèse 
subpœnas were served on the moming of the 5th of May, 1920, by spé- 
cial agents or officers of the Department of Justice. It appears that 
four of said officers or spécial agents, named Van Vleck, Rice, Morgan, 
and Murdock, went to the Fifth avenue store. Mr. Rice and Mr. Van 
Vleck went into the store iîrst, leaving Mr. Morgan and Mr. Murdock 
outside. Mr. Morgan had the subpœnas for the clerks. It was ar- 
rangea that he should remain outside until Mr. Rice had served the 
subpœnas duces tecum. Mr. Rice served the subpœnas duces tecum 
upon Mrs. Bessie B. Cohen, by giving her a copy of the subpœna, 
which she read. Thereupon Mr. Van Vleck left the store and notified 
Mr. Morgan that service had been made upon Mrs. Cohen, whereupon 
Mr. Morgan entered the store and served subpœnas upon certain of 
the employés. Mr. Morgan and Mr. Rice remained in the store until 
the books and papers were done up in packages and ready to be taken 
before the grand jury, and they accompanied the clerks and the books 
to the Fédéral Building, where the grand jury was in session; the said 
two agents carrying the packages containing the books from the store 
to the Fédéral Building. Mrs. Cohen asked Mr. Rice if it would not 
be possible for him to wait a while and permit part of her clerks to go 
to luncheon. According to his testimony, he said: 

"I would be rery glad to do It, and as I remember I waited In her store 
40 minutes, In order to euable part of her clerks to go to lunch." 
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The records desired were kept in the office, which was located on a 
halcony in the store. Mrs. Cohen proceeded up to the office to get the 
records, and, as Mr. Rice testified, after she had been there about two 
minutes, Mr. Morgan said : "We had better go up." Mr. Morgan 
went up to the office, and so did Mr. Rice. Mr. Rice, in direct exami- 
nation was asked the question : "Q. Did j'ou net taken possession of 
any of the books or papers?" To which he answered: "Not while I 
was in the store." He was asked the further question : 

"Q. Did Mr. Morgan take possession of any boolis or papers? A. Mr. Mor- 
gan did not talie possession of any papers, but he assisted Mrs. Cohen in 
wrapping up some paptrs In niy présence. Q. While she was engagea in 
wrapping, Mr. Morgan went to her assistance? A. They both started to put 
the records together. The paper didn't seem to be large enough." 

Looking at Mr. Rice's testimony further, we find the foUowing: 

"Q. Those composed ail the records of the cashier's desk? A. Not ail of 
them, bocause we left some records she said she wanted to use that day. Q. 
What did she say about those records? A. She said they were records in 
regard to tlie sales of the day, or other day. Q. What did you say to that? 
A. I consented to that; I said we would be glad to leave tho.se records, and 
call for them later, if required." 

The same witness testified that he carried one of the packages out 
of courtesy to one of the women clerks, who had it in her hand as she 
was about to leave the store. On cross-examination, he testified as 
f ollows : 

"Q. Mr. Morgan was with you at the time? A. Mr. Morgan was within a 
few feet. Q. He had also been introduced as a représentative of the Depart- 
ment of Justice? A. Yes, sir. Q. Why did you intrust valuable papers, as 
you thought, to two lady clerks that were leaving the store? A. What did I 
do? Q. To two lady clerks. A. There was nothing unusual about that; I 
couldn't get away from the papers ; no reason why I shouldn't bave that much 
confidence in those two ladies. Q. Did you hâve them under your control? 
A. Yes, sir; practically." 

Again the same witness testified : 

"Q. You knew the importance of the papers? A. Yes. Q. Still you were 
not interested enough to sec where they were carried to? A. I knew they 
were not going to get away. Q. If you didn't see, they might bave disap- 
peared without your knowing anything about them? A. No; Morgan and 1 
stood there, and we knew generally what was going on." 

On redirect examination, the same witness was asked : 

"Q. Did you make any request for the books relating to the Wholesale busi- 
ness? A. I made a request for whatever books she had in regard to the retail 
sales, purchase and sales slips, everything vi'as described ; the necessary 
books were described in the subpœna served on Mrs. Cohen." 

It must be found as a fact in the case that the orders which the four 
agents of the Department of Justice had received, as testified to by 
Mr. Morgan, were that if neither Mrs. Cohen, Simon Brasley, or Léon 
Krieger had been in the store, then Mr. Morgan would not hâve gone 
in, and Mr. Rice would hâve come out, and ail would hâve proceeded 
back to the office. From that a fair inference must be drawn that, if 
the évidence desired could not be secured on that occasion, they would 
carry out the same plan at a later date. The witness Morgan testified : 
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"Q. Dld you go np into the balcony? A. Not until after Mrs. Cohen went 
up. Q. How long after that dld she and Mr. Rice go on the balcony? A. 
They staj'ed dowustairs quite a whlle; she got sonie bocks or records in thls 
little alcôve ; after they went up, I remarked to Mr. Rice that one of us 
should go up, and we both went up; whether he preceded me or not I 
don't know." 

He was f urther asked : 

''Q. Did you take possession of any of thèse books or papers yourself ? À. 
Not at that time. Q. What time did you take possession of them? A. Corn- 
ing out of the store. * * * Q. Who carried thèse two packages down- 
stairs? A. Mr. Rice went downstairs before eitlier Mrs. Cohen or myself, 
and I don't know which one of us carried it down. Miss Harper was there, 
and the cashier was there, and Mrs. Cohen was there. Q. ïou didn't carry 
any of them? A. They were carried down to the main floor, and one package 
was set on the radiator, or something, a shelf, in that little aleove. We waited 
there 15 or 20 minutes, waiting for some men, of the men that Mr. Rice liad 
sanctioned going out to lunch." 

The witness stâtes that he took the package from one of the women 
clerks "through courtesy." He testified: 

"Q. What did you say to her? A. I said : 'I will take that package ofî you.' 
Q. Did you see Mr. Rice take a package from the other young lady? A. I 
didn't see him take it, but I saw him with the package on the way up." 

After the officers reached the Fédéral Building, they turned the pack- 
ages over to two of the men clerks who had been summoned as wit- 
nesses. On cross-examination the witness fnrther said: 

"Q. Before that time you thought it important enough, and you were 
suspicions enough, to go up to the balcony and see that you got the records. 
Do you mean to .say — A. Not suspicions. Q. Didn't you state to Mr. Rice 
that 'we had better go up and see — ' A. Just to see that we got the records. 
Q. You. were afraid you wouldn't get them? A. Possibly. Q. And with that 
state of mind, didn't you watch who carried tliose records, down from that 
balcony? A. Not particularly who carried them down. Just so they were 
carried." 

Further on he testified : 

"Q. ïhose records were setting on the ledge ; weren't you watchlng them 
ail the time? A. ïes, sir." 

He further testified : 

"Q. Why didn't you turn that package of books over to Caplan right a way? 
A. Just for that fact ; we would liave to wait for him to get to th.e Fédéral 
Building." 

It appears from the testimony of the witness, who was then United 
States attorney, that after the bocks and witnesses had been brought to 
to the Fédéral Building he was not ready to proceed with the mattef 
before the grand jury further than to introduce the books, papers, etc., 
and hâve them identified, after which they were placed in his vault. 
They were: used later before the grand jury, who returned a true bill 
against petitioners on May 22, 1920. ' 

The subpœnas duces tecum were in the usual form, and contained 
the command : 

That the witnesses, "laying aside ail manner of business and excuses 
whatsoever," should appear before the court "forthwith to give évidence on 
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the part of the United States generally, and not to départ the said court witli- 
out leave thereof or the United States district attorney. Herein fail not under 
penalty of $400." 

Said subpœnas further contained the direction on the oiitside that — 

"Ail witnesses subpœnaed on belialf of the government are required to re- 
port in person at the office of the United States attorney promptly on their 
arrivai in the city ; otherwise, they will be presumed not to hâve obeyed the 
subpœna, and will be subject to attachment." 

As will be seen by référence to the pétition for the subpœnas duces 
tecum, an inference may be drawn that the proposed investigation was 
directed to the conduct of a corporation and its owners and officers. 
As a matter of fact, the investigation was intended to be directed 
against a partnership composed of Simon Brasley, Léon Krieger, and 
Bessie B. Cohen, who are the petitioners who now ask for the return 
of their books and papers. 

The court must find that the production of the books and papers of 
the petitioners was compulsory. Indeed, the évidence justifies a find- 
ing that there was a seizure of the books and papers by officers of the 
Department of Justice. They were the private documents of the three 
petitioners. No one of them had any greater right therein than each 
of the others. From the pétition of the United States attorney, the 
documents were necessary in the investigation undertaken by him. We 
must assume that, without the documents, the indictment would not 
hâve been found. 

It is no answer on the part of the government that no objection was 
made by Mrs. Cohen at the time to the proceedings. There were in 
the store two représentatives of the Department of Justice, one of 
whom presented to her the command of this court that she forthwith 
appear before the grand jury, while the other was serving clerks with 
subpœnas requiring them also forthwith to appear. There were the 
watchful eyes of the two men, known to her to be agents of the Depart- 
ment of Justice, seeing that the documents were immediately put in 
bundles, and that no material documents should be omitted. The eyes 
were watchful, according to the testimony of the witnesses, to see that 
none of the records got away while in the store. The hands of the 
officers kept a grasp upon the records while they were heing taken 
from the store to the Fédéral Building. The officers "sanctioned" that 
some of the men could go to lunch while they waited for their return. 
It is clear to my mind that there was restraint put upon ail the wit- 
nesses in the .store, and restraint upon Mrs. Cohen intended to resuit 
in the production of the documents that were deemed necessary by the 
United States attorney. 

Jt is unfortunate for the administration of justice that the funda- 
mental rights of citizens and résidents of the United States are, from 
time to time, ignored by those having to do with the administration of 
justice. Time and again it has been necessary for the courts to empha- 
size the fact that it is much better that many ofïenders of the law es- 
cape justice than that the fundamental rights guaranteed by the Con- 
stitution should be in any way violated. We hâve to do, in this case, 
with the Fourth and Fifth Amendments, which it is well should be 
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often reprinted, that they may be often seen and constantly kept in 
mind: 

"Article IV. Tlie right of tlie people to be secure in tlieir persons, hoiisns, 
papers, and effects, against unreasonaWe searelies and seizures, sliall not be 
violated, and no warrants shall Issne, but npon probable cause, supportpd by 
oath or affirmation, and particularly describlng the place to be searched, and 
the persons or things to be seized." 

"Article V. No persou * * * shall be compelled in any criminal case 
to be a witness against hlmself, nor be deprived of life, liberty or proporty, 
without due process of law ; nor shall private property be taken for public use, 
without just compensation." 

The cases in which tlie courts hâve held that the constitutional pro- 
visions found in the foregoing sections hâve been violated are so nii- 
merous that a review of them would avail nothing, This is a case of 
individuals whose books were taken froni them by the process of this 
court, to be used as évidence against them, in order to indict thern for 
criminal acts. 

In the case of Haie v. Henkel, 201 U. S. 43, 76, 26 Sup. Ct. 370, 379 
(50 Iv. Ed. 652), a case arising wholly eut of a vvrit of liabeas corpus, 
the Suprême Court says : 

"We are also of opinion that an order for the production of books and pnpors 
may constitute an unreasonable search and seizure within the Fourth Anieud- 
ment. While a search ordinarily implles a quest by an offlcer of the law, and 
a seizure contemplâtes a forcible dlspo.ssession of the owner, still, as was 
held In the Boyd Case, the substance of the offense is the compulsory produc- 
tion of private papers, whether under a search warrant or a subpœna duces 
tecum, against which the person, be he individual or corporation, is entitled 
to protection." 

A référence to the Boyd Case (see Boyd v. United States, 116 U. 
S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746) is ail that is necessary, because, 
so far as it has been brought to my knowledge, it is referred to in 
every case in which the question of unlawful searches and seizures and 
involuntary self-incrimination is considered. That was a proceeding 
under the Revenue Act, in which a certain partnership, E. A. Boyd & 
Sons, were claimants. In accordance with certain provisions of law, 
the claimants were notified to produce a certain invoice or paper tend- 
ing to support the cause of the government in the forf eiture proceed- 
ings, with a clause in said notice that, if they failed to produce such in- 
voice or paper in obédience to such notice, the allégations on the part 
of the United States should be taken as confessed, with the further 
provision that, if produced, the paper might be examined m the prés- 
ence of the claimants and ofïered in évidence on behalf of the United 
States. Mr. Justice Bradley, speaking for the court, says : 

"It is our opinion, therefore, that a compulsory production of a man's 
private papers to establish a criminal charge against hjm, or to forfeit his 
property, is within the scope of the Fourth Amendment to the Constitution, 
in ail cases in which a search and seizure would be, because it is a material in- 
grédient, and efCects the sole object and purpose of search and seizure." 

The court, then, having determined that the steps taken in the court 
below constituted a search and seizure, proceeded to consider .whether 
it was an "unreasonable search and seizure," within the meaning of the 
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Fourth Amendment, or was a legitimate proceeding. The court then 
holds : 

"That a compulsory production of the prlvate books and papers of the owner 
of goods sought to be forfelted in such a suit is compelling him to be a witness 
against liimself, within the meaning of the Flfth Amendment to the Constitu- 
tion, and is the équivalent of a search and seizure — and an uureasonable 
«earch and seizure — ^witUln the meaning of the Fourth Amendment." 

The particular facts as found in the case at bar may be kept in 
mind as we quote the following from the opinion of Justice Bradley 
(116 U. S. 635, 6 Sup. Ct. 535, 29 t. Ed. 746) : 

"Though the proceeding in question is divested of many of the aggravating 
incidents of actual search and seizure, yet, as before said, It contains their 
substance and essence, and effects their substantial purpose. It may be that 
It is the obnoxious thing In its mildest and least répulsive form ; but lllegitl- 
mate and unconstitutional practices get their flrst footing in that way, namely, 
^y silent approaches and slight déviations from légal modes of procédure. 
Thls can only be obviated by adhering to the rule that constitutional provi- 
sions for the security of person and property shoujd be liberally con- 
strued. A close and literal construction deprives them of half their efflcacy, 
and leads to graduai dépréciation of the right, as if it cousisted more in sound 
than In substance. It is the duty of courts to be watchful for the constitu- 
tional rights pf the citizen, and against any stealthy encroachments thereon. 
Their motto shbuld be obsta principils." 

It is net necessary to say anything more upon the branch of the case 
now before us than that the entire proceedings whereby the books of 
the petitioners were seized and produced in évidence before the grand 
jury were illégal, as being in contravention of their rights fixed by the 
Fourth and Fifth Amendments. The petitioners, having been illegally 
deprived of their books and papers, are entitled to hâve them returned 
to their possession, and not only that, but to hâve every mémorandum 
taken therefrom, every photographie or other copy made thereof, re- 
turned to them, so that none of the documents shall be available to the 
United States in the prosecution of the défendants under the indict- 
ment, to the extent of furnishing évidence of their guilt. Weeks v. 
Unitea States, 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, L. R. A. 
1915B, 834, Ann. Cas. 1915C, 1177; Flagg v. United States, 233 Fed. 
481, 147 C. C. A. 367; Silverthom Lumber Co. v. United States, 251 
U. S. 385, 40 Sup. Ct. 182, 64 L. Ed. 319^ decided January 26, 1920. 

At the time of the hearing the United States attomey présentée! a pé- 
tition that ail the documents hereinabove referred to should be im- 
pounded in the custody of the court, and that the clerk be directed to 
take and hold them, so that they may be available for use as évidence 
in the trial of this case. This pétition must necessarily be refused, in 
view of our finding that the compulsory production and use of the doc- 
uments was in violation of the rights of the several partners who asked 
for the retum of the same. 

The rule granted upon the United States attomey must be made ab- 
solute, and the pétition of the United States attomey for the impound- 
ing of the books must be refused. Let a proper order be drawn. 
268 F.— 6 
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THE BESSIE J. 

(District Court, D. Massachusetts. August 19, 1920.) 

No. 1714. 

Shipping <&=208 — Owner of barge, sunk because not properly maiine<l> held 
guilty of Personal fault and not entitled to limitation of liability. 

A barge was improperly loaded ùnder direction of lier master, so that, 
during the night she sprang a leak and sank at the loading wharf in the 
pprt of Boston. The leak could hâve been controlled, if seasonably dls- 
covered ; but the master left the barge, on whlch he was the only man, 
unattended during the night. The owner of 'the barge had given orders 
that barge captains were to remain on board at night, when avvay from 
the home dock ; but it had no System of foUowing them up to see that 
the order was obeyed, and it had reason to belleve that its barges were fre- 
qnently left unattended at night when lylng at Boston wharves. An ac- 
tion was brought by the dock owner against the barge owners to recover 
damages due to her sinking. Meld, that the barge owners were not free 
from Personal fault for the unmanned condition of the barge, and were 
not entitled to limit their Uabllity. 

In Admiralty. Pétition of the Boston Towboat Company for limi- 
tation of liability as owner of the barge Bessie J. Petitioli denied. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for peti- 
tioner. 
Alexander Wheeler, of Boston, Mass.,' for claimant. 

MORTON, District Judge. This is a pétition to limit liability 
brought by the Boston Towboat Company as owner of the barge 
Bessie J., which, by sinking on March 6, 1917, at the wharf of the 
Darrow-Mann Company, the damage claimant, in Boston, blocked the 
slip and caused damage. There is a cross-libel by the Towboat Com- 
pany to recover damages from the Darrow-Mann Company for allegecj 
improper loading. The facts are as follows: 

The Bessie J. was a schooner built in 1879, àcquired by the petitioil- 
er in 1912, and reconstructed as a barge. In 1914 ârid in 1916 repairs of 
rather èxtensive character were dône to her. Batchelder Bros, hired 
her from the petitioner to take a cargo of coal from the Darrow-Mann 
wharf, where it was to be loaded. The Darrow-Mann Company had 
nothing to do with the hiring ; their only connection with the barge was 
to load her for account of Batchelder Bros. The barge was placed 
by the petitioner at the damage claimant's dock about 3 p. m. on March 
5, 1917. She was in charge of Capt. Pendleton, who was hired by 
the petitioner and seems to hâve been a compétent man, as far at least 
as knowledge and expérience went. Pendleton staid on board the Bessie 
J. until 5 o'clock that aîtérnbon, when the day gang stopped work on 
the wharf. Up to that time about 175 tons had been loaded, most of 
it in the two or three after hatches. Pendleton then left for the night, 
and the work of loading was suspended until resumed by the night 
gang an hour or two later. At that time there was nobody in charge 
of the barge. The Darrow-Mann workmen went ahead, however, 

<@ï:3Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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and loaded her with the stipulated amount, which was less than her 
carrying capacity, putting it into the hatches forward of those previous- 
ly loaded. The loading was finished about 9 p. m. For the rest of the 
night the barge lay at the Darrow-Mann wharf under observation of its 
watchman, who looked at her from time to time and noticed nothing 
wrong with her. About 6 :30 the next morning the tug French, belong- 
ing to the petitioner, arrived at the wharf to move the barge out. Pen- 
dleton came over on the tug, having boarded her at the petitioner's 
wharf. They found the barge in a sinking condition, her after deck 
awash. She shortly went down stern first at the wharf. 

Of course, there is no right to hmit HabiHty unless the vessel was 
seaworthy and reasonable care was exercised by the owner to see that 
she was properly manned, equipped, and supplied. Eastern S. S. Co. 
V. Great Lakes D. & D. Ce, 256 Fed. 497, 168 C. C. A. 3. Nor is there 
any question but that a partially loaded vessel ought not to hâve been 
left to lie through the night with no one on board. See The Scotia, 6 
Asp. M. C. N. S. 541; The On-the-Level (D. C.) 128 Fed. 511. The 
real issues are (1) whether the Bessie J. was seaworthy; (2) whether 
the Darrow-Mann Company was négligent in loading her; and (3) 
whether the petitioner exercised reasonable care to see that she was 
properly manned. 

As to seaworthiness ; The history of the Bessie J. is not such as to 
inspire confidence in her soundness. She was old ; she had been wreck- 
ed and rebuilt ; she had sunk and been raised ; she had leaked and been 
repaired. But the petitioner had a compétent inspection and repair 
force, and she seems to hâve been well looked after and kept up. Her 
owners recognized that it was not safe to subject her to any great strain, 
and used her only for harbor purposes and an occasional trip, presum- 
ably in good weather, as far as Lynn or Gloucester. The évidence as 
to whether she was recognized as a leaky vessel is conflicting. The 
fact very likely is that from time to time she had developed leaks when 
loaded which had been repaired when she was light. The évidence for 
the petitioner is that the barge was tight when placed at the Darrow- 
Mann wharf. Nothing happened to her during the night. Various wit- 
nesses testify that it was improper to load 175 tons into the after 
hatches without putting any load into the forward hatches, and that 
to do so would be very likely to strain the barge and start a seam or 
butt, which would cause her to leak. She was either in a leaky condi- 
tion when placed at the wharf, or she was injured during the loading 
in the way stated. I think that the weight of the évidence supports the 
latter alternative ; and I so find. 

At the time when the Bessie J. was placed at the wharf, she was, for 
the limited purpose for which she was in use, seaworthy. She was 
equipped with a pump of sufficient capacity to hâve easily controlled 
such a leak, if it had been seasonably started. The failure to operate 
the pump due to the absence of Pendleton, was the proximate cause of 
the accident. 

As to loading: The loading was, as far as the barge was ooncerned, 
under the cpntrol of her master. It was his business to direct where 
cargo should be placed, so as to keep her in proper trim and avoid 
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straining. The loading which occasioned the strain was donc before S 
o'clock, during the time when Capt. Pendleton was on board ; and on 
Noel's testimony it was done according to Pendleton's instructions. 
The responsibility for it therefore does not rest on the Darrow-Mann 
Company. The night gang loaded according to instructions from Noël, 
who passed along what he had received from Pendleton. The Darrow- 
Mann Company was not négligent in loading the barge. 

As to the manning: Some time before the accident Mr. Page, gên- 
erai manager of the petitioner, had given explicit orders that men 
should at ail times be kept on barges which were away from the home 
dock, and its insurance policies contained a warranty which in efifect 
required that to be done. This order was known to Pendleton. The 
petitioner did not, however, pay additional wages for night duty nor 
hire additional men for that p'Urpose. It had no system of following 
up its barge captains to ascertain whether they stayed on board at night, 
and it took no steps to see that Mr. Page's order was obeyed. Barge 
captains are as a class rather unreliable, and it was easy for them to 
leave their vessels when lying at wharves in Boston or nearby harbors. 
Some of the barges had no living accommodations, although this was 
not true of the Bessie J. Under such circumstances, disregard of the 
order was to be expected, and was undoubtedly of fréquent occurrence. 

It was the petitioner's duty to exercise reasonable care and diligence 
to see that its vessels were at ail times properly manned. The rights or 
property of others might be endangered by a failure in this respect. 
It employed a very compétent manager for its fleet, Capt. Nickerson, 
who had full charge and control of its vessels under the gênerai supervi- 
sion of its vice président, Mr. Page, and its board of directors. The ac- 
tual management of the vessels, so far at least as their manning, equip- 
ment, and supply went, was left entirely to Capt. Nickerson. He hired 
or caused to be hired a compétent man (Pendleton) to take charge of the 
Bessie J., who seems to hâve understood the requirements of his posi- 
tion. There does not appear to hâve been any failure to give adéquate 
instructions. 

Generally speaking, this would discharge the owner's personal duty 
as to manning. The petitioner's fleet manager knew, however (or 
should hâve known), that, notwithstanding instructions to the contrary, 
its barge captains, not being followed up, were likely to leave their 
vessels at night when in Boston. 

There is direct testimony by two witnesses that after 5 o'clock Pendle- 
ton said to them that he was going to téléphone to the office of the peti- 
tioner, and report the condition of the barge as to loading, and ask 
whether he should stay on lier, and that he returned shortly after, 
saying he had done so, and had been told not to stay. Another witness 
not now connected with the Darrow-Mann Company testifies that Pen- 
dleton told him the same thing the next morning after the barge had 
sunk. Ail this testimony is doubted by the petitioner ; but it is clear 
that its tug French received orders to take the barge out early enough 
the next morning to make the 7 o'clock opening of the draw, and that 
Pendleton knew of this arrangement and boarded the tug at the peti- 
tioner's wharf to come to the barge. 
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The petitioner has offered no évidence as to how it learned that the 
barge would be ready to be moved in the morning, or came to give the 
order to the tug to move her, or how Pendleton came to be on hand 
when the tug left its wharf. Thèse facts are wholly unexplained, if the 
testimony as to Pendleton's statements about telephoning be rejected. 
There was nothing in the appearance of the witnesses which led me 
to believe that they were lying. Pendleton's action in coming over on 
the petitioner's tug in the morning shows that he was not conscious of 
having left bis post in violation of orders ; nor was he accused of hav- 
ing done so immediately after the accident. He is dead, and his knowl- 
edge of the facts is lost; it is easy to suggest that lie was derelict in 
his duty. I find t'îat Pendleton made the statements attributed to him, 
and telephoned as he said he did. Who the person was to whom he 
telephoned is absolutely undisclosed. As Pendleton had been working 
for some years for the petitioner, and must hâve been familiar in a 
gênerai way with its organization, it is fair to assume that the person 
was one whom he understood to bave authority to deal with such 
matters. That the permission came from a person for whose act the 
petitioner would be personally responsible is not established. But the 
fact that such permission was given at the petitioner's office lends 
support to the view that Page's order to keep men on the barges at ail 
-times was customarily disregarded in the actual opération of the 
vessels, and that Capt. Nickerson had reason to foresee and expect the 
condition of things which actually existed ; and I so find. 

While the question is by no meàns free from doubt, it seems to me 
that, under the peculiar circumstances hère shown, the petitioner or its 
managing officers, for whose conduct in this matter it is personally 
responsible, did not exercise reasonable care and diligence to see that 
the Bessie J. was properly manned at the time in question, and that it 
was not without privity or knowledge of the unmanned condition to 
which her sinking was ultimately due ; and I so find. 

There must accordingly be a decree denying the pétition for limita- 
tion of liability and dissolving the injunction against the proceedings in 
the State court. 



UNITED STATES ex rel. McMASTER v. WOLTERS et al. 

(District Court, S. D. Texas, at Gai veston. August 23, 1920.) 

No. 6.'57. 

1. MUitia "S^IS — Action of Govemor in calling into service not reviewable 
by courts. 

Under the authority conferred ou tlie Oovernor by Const. Tex. art. 4, 
§§7, 10, and the statuts enacted pursuant thereto (Vernon's Sayles' Ann. 
Civ. St. 1914, art. 5776), to call out the militia to enforce the laws in case 
of riot, or breacli of the peace, or imminent danger thereof, the détermina- 
tion of whether such conditions exist is solely for the Governor, and his 
décision is not reviewable by the courts. 

®=jFor otlier cases see same topic & KEY-NUMBER iu ail Key-Numbered Digeets & Indexes 
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2. Insurrection <S=>5 — Govemor may institute mîlitary court to enforce civil 

laws. 

A Governor, having authorfty to call out the militia to enforce the laws, 
and having done so, and proclalmed martial law in a city, held to havo 
power to suspend the officers of the city for fallure and refusai to exécute 
the laws, and to Institute a military court to take the place of a municipal 
court, whose officers werè suspended, wlth jurisdiction to enforce the ordi- 
nances of the city. 

3. Habeas corpus '®=»45(2) — ^Action of state tribunal not reviewable by fetleral 

CM)urt. 

Refusai of a state tribunal to grant a jury trial, or to allow an appeal, 
held not reviewable by a fédéral court on habeas corpus. 

At Law. Pétition for habeas corpus by the United States, on the re- 
lation of WilHam McMaster, against Jacob F. Wolters and others. 
Pétition denied. 

John T. Wheeler, Frank S. Anderson, and D. B. Macinerney, ail 
of Galveston, Tex., for relator. 

C. M. Cureton, Atty. Gen., of Texas, E. F. Smith, of Austin, Tex., 
C. L. Stone, of Henderson, Tex., and John M. Mathis, of Houston, 
Tex., for respondents. 

FOSTER, District Judge. This is a pétition for a writ of habeas 
corpus by William McMaster, a civilian résident of Galveston, wherein 
it is charged that Brig. Gen. Jacob F. Wolters, Col. A. W. Bloor, and 
Capt. O'Brien Stevens, ail officers qf the Texas militia, and respectively 
the commanding offîcer of the district, the provost marshal, and the 
proyost judge, are unlawfully restraining his liberty and detaining him 
in custody, in violation of his rights guaranteed by the Constitution of 
the United Statçs. 

The case, as made out by the pleadings and argument of counsel, 
and admissions in argument, is this : Gov. Hobby, of Texas, issued 
a proclamation on June 7, 1920, declaring there had been acts of vio- 
lence in Galveston and danger of insurrection, riot, and breach of 
the peace, and declaring martial law in Galveston. By the same procla- 
mation Gen. Wolters was directed to assume command of a district 
embracing the city of Galveston, which he did. That was followed by 
a proclamation on July 14, 1920, declaring that the mayor, four city 
commissioners, the city attorney, the judge of the city court, chief of 
police, the chief of détectives, and ail members of the police and dé- 
tective departments had failed, refused, and neglected ta maintain 
order and préserve the peace, and suspending the city officiais, and 
directing the cominanding gênerai to enforce order and cause the civil 
law to be faithfuUy executed. On tlaat Gen. Wolters issued his General 
Order No. 12, of July 15, 1920, directing the provost marshal to take 
charge of the police station, city hall, office of the city judge, and ail 
records, and directing that ail persons charged with violations of city 
ordinances be tried by the provost marshal. This order was supple- 
mented on the same day by General Order 13, detailing Capt. O'Brien 
Stevens as provost judge, with full authority to try such cases as 

^XSsFor other casés see same toplc & KEY-'NUMBÈR in ail Key-Numbered Digesta & Indexes 



UNITED STATES V, WOLTERS Tl 

(268 F.) 

might come before him under the provisions of General Order No. 
12. 

With thèse proclamations and gênerai orders in force, the militia 
on the scène and in charge of the city of Galveston, the relator was 
arrested on a complaint by a civilian, charging him with exceeding thç 
speed limit for automobiles in violation of the traffic ordinances of Gal- 
veston, and tried before Capt. Stevens. He objected to the jurisdic- 
tion of the court and asked for a trial by jury. A trial by jury was 
denied, and his exception to the jurisdiction disregarded. He was 
found guilty, sentenced to pay a fine of $50, and committed to jail 
in default of payment. 

The only question before this court is the jurisdiction of the pro- 
vost court. I have examined the authorities cited by both sides ; some 
of them are more or less persuasive, none of them in point are' con- 
trolling on this court, and 1 think the case can be decided on funda- 
mental principles. 

[1 ] There is no doubt that under the Constitution and laws of Texas 
the Governor is charged with the duty of enforcing the laws of the 
State, and bas the authority to call out the militia to enforce the laws, 
in case of riot, or breach of the peace, or imminent danger thereof. 
Const. Tex. art. 4, §§ 7, 10; Acts 1905, c. 104, § 13. See Vernon's 
Sayles' Civil Stat. Texas (Ed. 1914) art. 5776. The question as to 
whether there is riot, or insurrection, or breach of the peace, or danger 
thereof, is one solely for the décision of the Governor. The courts 
will not interfère with his discrétion in that, and will not inquire as 
to whether or not the facts justify the Governor. Luther v. Borden, 7 
How. 1, 12 L,. Ed. 581, so, I must conclude that the Governor had 
complète authority to institute martial law in the city of Galveston. 
That is conceded by the relator. Since he had the authority to insti- 
tute martial law, notvvithstanding there is no statute of the state of 
Texas authorizing him to do so, he could do anything necessary to 
makè his proclamation effective. If the civil officers of Galveston were 
not performing their duties, and not aiding in the enforcement of the 
law, the Governor would be authorized to suspend them. He did that, 
and in my opinion the suspension was légal. 

[2] The question then comes up as to the appointment of this mil- 
itary court. The order of Gen. Wolters directs the provost marshal 
to enforce the civil law, and jurisdiction is given to the provost court to 
enforce the ordinances of the city of Galveston. The justices of the 
peace of the state courts are not superseded or suspended ; but it is 
elem entai that, where the same state of facts may constitute a vio- 
lation of a state statute and also constitute a violation of the city ordi- 
nances, the offënder may be proceeded against under either law ; one 
does not prevent the other being enforced, so it is a mère incident that 
in this case the offense with which the relator was charged might also 
have been an offense under the state law, and would not deprive the 
city, court of Galveston of jurisdiction to try him. The city court of 
Galveston was suspended, and a military officer had been appointed to 
sit in place and stead of the judge, and to enforce the ordinances of 
the city. That is not without précèdent in history. When Gen. Butler 
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was in command of New Orléans, he did this very thing. He ap- 
pointed the provost marshal and gave him jurisdiction to try civil cases. 
Subsequently Président Lincoln created a provisional court by procla- 
mation for the same district. The jurisdiction of this court was upheld. 
The Grapeshot v. Wallerstein, 9 Wall. 129, 19 L. Ed. 651. 

The point is also made by relator that only the Législature can sus- 
pend a law. Const. Texas, art. L § 28. Sûspending a judge is not sus- 
pending a law. On the contrary, in this case the military was directed 
to enforce existing laws, and the provost court was created for that 
very purpose. 

[3] It seems to me it was ne.cessary and proper that this court should 
hâve been instituted. It is conceded in argument there are other or- 
dinances of the city of Galveston, a. violation of which would not also 
be a violation of any state statute. Some court would hâve to be in- 
stituted to try thèse cases. So, if a court of jurisdiction tried the of- 
fender, and did not lose jurisdiction during the course of the trial, then 
this court cannot inquire into any irregularities arising in the course 
of that trial. That would apply particularly to the statements made 
in argument that an appeal was denied the relator. That would be a 
mcre irregularity ; if he was entitled to an appeal, that right could 
be enforced by mandamus or some other proper remedy. Kohi v. Lehl- 
back, 160 U. S. 293, 16 Sup. Ct. 304, 40 h. Ed. 432. 

In regard to the déniai of the trial by jury, it is well settled the féd- 
éral Constitution does not guarantee a trial by jury in the state courts. 
It applies only to trials in the fédéral courts, and if some other due 
process of law and some other method is provided by the state stat- 
utes it is sufficient. Manifestly, in a community under martial law, 
a trial by jury would be impracticable. 

So, on the whole, I must conclude this military court was properly 
constituted, and had jurisdiction for the trial of this offense, and that 
proceedings having been had there, and relator convicted and sentenced, 
his imprisonment cannot be inquired into in this court on a writ of 
habeas corpus. 

The pétition is denied. 



PRICE V. ZERBST, Warden of United States Penitentîary, 

(District Court, N. D. Georgia. September 3, 1920.) 

1. Oiminal law ©=987— Présence of défendant essential to validity of sen- 

tence. 

A corrected sentence, imposea by a fédéral court on a prlsoner in hls 
absence, although he was présent when tlie original sentence was pro- 
nouneed, held vold. 

2. Habeas corpus <S=>109 — Pris«ner held under voîd sentence remanded to 

trial court. 

Where it is determined by a fédéral District Court on habeas corpus 
that the sentence of another District Court, under which a prlsoner is 
held, is void, the proper practice is to remit the prisoner to the court 
wherein he was sentenced, for further action by that court. 

igcaPor other cases see same topic & KEY-NUMBER in ail Key-Nuiubered Digests & Indexes 
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Habeas Corpus. Application by Richard F. Price against Fred G. 
Zerbst, Warden of the United States penitentiary at Atlanta, Ga. 
Petitioner ordered retumed to Southern district of New York. 

Richard F. Price, of New York City, in pro. per. 
John JV. Henley, Asst. U. S. Atty., for the warden. 

ERVIN, District Judge. [1] In this case it appears : That petition- 
er heretofore filed an application for habeas corpus before Judge Sib- 
ley, in which pétition he stated that he had been sentenced by Judge 
Learned Hand, in the District Court ïor the Southern Distinct of New 
York, on April 30, 1919, to serve a terni of three years upon his plea of 
guilty to usingt the mails in consummation of a scheme to defraud; 
that later on he had been sentenced by Judge Hand to serve two years 
and six months for the same offense, but was not présent when such 
sentence was rendered — each of thèse sentences being that the time 
should be served in the Atlanta Penitentiary. Upon the pétition con- 
taining thèse allégations Judge Sibley correctly denied the writ, and 
this finding was affirmed by the Fifth Circuit Court of Appeals in 264 
Fed. 669. . _ , . 

The pétition now presented, and coming on to be heard before me, 
strikes out auy statement as to the three-year sentence by Judge Hand, 
and sets up that the warden holds this applicant under a mittimus is- 
sued on a sentence of two years and six months rendered by Judge 
Hand, and that the applicant was not présent in. court when this sen- 
tence was rendered. The record is silent as to the présence of défend- 
ant, though it should hâve recited his personal présence when sentence 
was rendered. 

Under the l'ulings in the case of Frank v. Mangum, 237 U. S. 341, 
35 Sup. Ct. 582, 59 L. Ed. 969, this court can go behind the record it- 
self and ascertain the facts tending to show whether or not the 
court had jurisdiction, or whether. the court had lost the jurisdiction 
which it had once possessed. Acting under this authority, I hâve in- 
vestigated the facts, and the correspondence between Judge Hand and 
the applicant, and I conclude from this investigation that what happen- 
ed was as follows : 

The prisoner had been indicted, and, withdrawing his plea of not 
guilty, filed a plea of guilty, whereupon the date of sentence was fix- 
ed, and on that date, to wit, April 30, 1919, Judge Hand passed a sen- 
tence of three years, dating from October 31, 1918, which date of com- 
mencement of sentence was some six months prior to the actual rendi- 
tion of the sentence ; the défendant being then before the court. The 
défendant was then taken out of court, and later, and upon receipt of a 
letter from the défendant, calling attention to the fact that the com- 
mencement of the sentence was a date some six months prior to the ac- 
tual rendition of it, Judge Hand changed his sentence, so as to make it 
read two years and six months from the- time he was received in 
Atlanta, instead of three years from October 31, 1918, and at the time 
of this change in the sentence the applicant was not présent before 
Judge Hand. The two years and six months sentence was entered 
upon the minutes of the court, but the three-year sentence was never 
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entered. The mittimus to the warden pf the United States Penitentiary 
at Atlanta was issued on the two years and six months sentence, and 
he is now being held under that mittimus. 

There were submitted by the warden two affidavits, one by a deputy 
clerk and the other by an attorney, who swear they were présent in 
court, and that the applicant was présent when the sentence was ren- 
dered. I am satisfied that thèse witnesses were présent when the three- 
year sentence was rendered, and, finding only one sentence entered up- 
on the minutes, they naturally assumed, at this time, that that was the 
sentence they had heard and seen passed. We theref ore find that 
the sentence of three years was passed in the présence of the défendant, 
but never entered upon the minutes of the court, but the sentence of 
two years and six months was entered, which was never in fact passed, 
in the personal présence of the défendant. This présents a very différ- 
ent case from the one presented to Judge Sibley heretofore, and ruled 
on by him and the Fifth Circuit Court of Appeals. 

The question arises, then : Was the sentence for two years and six 
months, which was entered upon the minutes of the court, and under 
which the mittimus was issued on which this applicant is now being 
held, void? In the case of Lewis v. United States, 146 U. S. 370, 
13 Sup. Ct. 136, 36 L. Ed. 1011, which is quoted with approval in 
Frank v. Mangum, 237 U. S. 341, 35 Sup. Ct. 582, 59 L. Ed. 969, 
it is held that the trial practice in the United States courts being regulat- 
ed by the common law, it is a leading principle therein that after in- 
dictment nothing should be done in the absence of the prisoncr, and that 
in the absence of some statute thèse rights should not be abrogated. 
It is true the rights therein referred to and therein being questioned 
were not the right to be présent when the sentence was passed, but what 
is sâid is equally as applicable to that as to the questions then being 
considered. 

I theref ore conclude that a sentence passed in the absence of the Per- 
sonal présence of the défendant is void. The practice that would seem 
to hâve been pursued by Judge Hand is one that many judges hâve in- 
dulged in, viz. that of correcting, in the absence of the accused, some 
clérical or other error in the sentence which he has rendered, and yet. 
under the strictness which is required where pénal servitude is imposed 
as a sentence, we cannot be too careful in conforming to the essential 
réquisites of the law, one of which being the personal présence of the 
prisOner when the sentence is imposed, and if we impose a sentence 
which we see fit thereafter to change, we should be careful in having 
the prisoner broUght in, so as to be présent when the change is made. 

[2] The question then arises : What should be done with this pris- 
oner? I find that in many instances the courts hâve releasedprisoners, 
when they found the authority for holding them was invalid; but the 
proper practice is laid down in the case of In re Donner, 151 U. S. 
259, 14 Sup. Ct. 323, 38 L. Ed. 149, which is to remit the prisoner to 
tîie court wherein he was sentenced for further action by that court 
in conformity to law. It is objected, however, that the term of that 
court in which the sentence was rendered has passed, and therefore 
that court would bave no jurisdiction to now make any further order 
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in the case. The contrary was held in Bryant v. U. S., 214 Fed. 53, 
130 C. C. A. 491, where the court held that, if a court imposes a void 
sentence, it does not lose jurisdiction to impose a proper sentence at a 
later term, particularly where the question is raised at the instance of 
the défendant, on whom such sentence had been passed. 

A decree will therefore be entered, instructing the warden to return 
this applicant, Richard F. Price, to the Southern district of New York, 
for such further action as that court secs fit to take in his case. 



HEALEY V. BOSTON BATAVIA RUBBEE CO. 

(District Court, D. Massachusetts. August 19, 1920.) 

, : No. 895. 

Banliruptcy <S=»140(3) — Contract consigning goods to bankrupt for sale does 
not pass title. 

A contract matle in good faitli and inaecordance with a custom of the 
trade, under whieh défendant consignée! automobile tires and tubes to 
a subséquent bankrUpt, a local dealer, for sale, and containing no provi- 
.sion for the purchase of such goods by bankrupt, held valid, and to entitle 
défendant, on insolvency of bankrupt, to rétake the goods remaining un- 
sold. ' 

In Equity. Suit by Patrick Healey, trustée in bankruptcy of the Ma- 
lay-Wilson Company, against the Boston Batavia Rubber Company. 
Decree for complainant on part of clairn. 

G. H. Richardson, Joseph B. Jacobs, and Jacobs & Jacobs, ail of 
Boston, Mass., for plaintiff. 

Joseph P. Fagan and John W. McAnarney, both of Boston, Mass., 
for défendant. 

MORTON, District Judge. This suit is to recover about $1,900 
worth of automobile tires and tubes, which were retaken by the défend- 
ant from the bankrupt on November U, 1915, at Waterbury, Conn. ; 
the plaintifï alleging that such action, which was donc with the assent 
of the bankrupt, constitutcd a recoverable préférence. The facts are 
as follows: 

The bankrupt corporation was organized in the spring of 1915 
to carry on the business of dealing in tires and automobile accessories 
at Waterbury, Conn. It is a Connecticut corporation, and was adjudi- 
cated bankrupt in that district on December 6, 1915, on an involuntâry 
pétition filed November 22, 1915. On November 12, 1915, its stote 
was attached on mesne process and was closed by the sheriflf. That 
ended the business. The tires in question were removed on the preced- 
ing day, before any àttachment, and before the pétition was filed. 

The défendant was one of the petitioning creditors in the bankrupt- 
cy proceedings, and alleged in the pétition that the Malay-Wilson Com- 
pany was insolvent on October 30, 1915. The défendant cannot be 

(gïsPoi other case.-! see satne toplc & KEY-NUMBER In ail Key-Numbered Digeste & Indexes 
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heard to deny the statement which it then made under oath, and, if it 
could, the facts show clearly that at the time hère in question the Mal ay- 
Wilson Company was deeply and hopelessly insolvent, and that the de- 
fendant had reasonable cause to believe that to be the fact. The real 
ground of défense is that the goods retaken were the property of the 
défendant, and that it had the right to retake them as it did. 

The défendant was the gênerai distributing agent for Batavia tires 
and Genesee tires. Under date of April 7, 1915, it made a written 
contract with the bankrupt whereby it constituted the latter a distribu- 
tor of those tires in a certain district. This contract expressly provided 
that the Batavia tires and tubes would not be sold to the Malay-Wil- 
son Company, but would be consigned to it. The Genesee tires were to 
be sold to it outright. 

In accordance with this contract the défendant kept on its books two 
accounts with the bankrupt — one in the usual f orm, which included 
only Genesee tires and tubes ; the other, headed "Consignment Ac- 
count," included ail Batavia tires and tubes. The understanding was 
that, when the bankrupt sold any of thèse latter goods, it would report 
such sale to the défendant, which thereupon credited the consignment 
account of the bankrupt with the amount so reported. Payment for 
consigned goods so sold became due on the lOth of the following month 
and was subject to a discount of 5 per cent, for prompt payment. 

There does not appear to hâve been any obligation on the bankrupt 
to buy the consigned goods. On two occasions the défendant ordered 
the bankrupt to turn over consigned goods in its possession to other 
persons for the defendant's account, and both orders were obeyed; the 
bankrupt's consignment account being in each instance credited with 
the amount of goods so delivered. The bankrupt did not keep, and was 
not expected by the défendant to keep, the moneys received from the 
sale of consigned goods in a separate account. The défendant knew 
that it mingled them with its gênerai funds. The arrangement describ- 
ed was made and carried out in entire good faith. 

The trustée contends that it amounted to an unrecorded conditional 
sale, as to which, by the law of Connecticut, the condition may be dis- 
regarded by attaching creditors of the vendee. Gen. Stats. of Conn. 
1902, c. 285, §§ 4864, 4865 ; Acts 1905, c. 113. But the foundation of 
a sale is an understanding that the goods were bought and sold. Unless 
there was, either in form or in fact, an obligation on the part of the 
Malay-Wilson Company to buy the goods consigned to it, the trans- 
action was not a sale. No such obligation is shown by the évidence. 
The case seems to me purely one of consignment, both in form and in 
substance, made in good faith. In re Aronson (D. C.) 40 Am. Bankr. 
Rep. 177, 179, 245 Fed. 207. 

"While consignment agreempnts are permitted and upheld under the law of 
Connecticut, tbe main question at issue always is : Was the agreement entered 
into by the parties in good faith?" Thomas, J., In re Cozatsky, 216 Fed. 020, 
«26 (Dist, Ot. Conn.). 

It follows that, as to the Batavia tires and tubes, the défendant 
was within its rights in retaking them, and it is unnecessary to pass 
npon the other questions raised by the défendant. 
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In the late summer or early autumn the bankrupt's payments to 
the défendant became unsatisfactory, and it vvas understood between 
them that on and after October 1, 1915, no more goods would be sold 
to it, and that ail goods— Genesee, as well as Batavia — would be con- 
signed. There seems to be no doubt that this new arrangement also 
was made in good f aith, and I see nothing illégal or unenforceable about 
it. Delivery of goods on consignment is a légal method of doing busi- 
ness and has a legitimate and useful place. It is not prohibited by 
Connecticut law. The consignment of tires to local agents for sale 
appears to hâve been customary in the tire trade, and not to hâve been 
in any respect fraudaient in this case. 

The Genesee tires, consigned to the bankrupt after October Ist, 
remained the property of the défendant, and were rightfully retaken 
by it. 

Some of the tires retaken were Genesee goods which had been sold 
prior to October Ist. Thèse the défendant had no right to retake. 
The plaintiflf is entitled to a decree covering such tires and tubes. If 
the parties cannot agrée on the amount, the case must go to a master 
to State it. 



THE COPPERFIELD. 

(District Court, S. D. Florida. Angust 17, 1920.) 

1. Salvage «S^ZG — \alue of cargo salved not increased by freight prepaîd. 

Wliere a scliooner laden witli lumber, on a voyage from Mobile to a 
Spanish port, was stranded and brought by salvors into the port of Tampa, 
Fia., the value of the cargo at Tampa cannot be Increased for salvage 
purposes by addition of the amount of freight prepaid, vinder a provision 
of the charter party that it should be considered earned and not return- 
able "vessel and/or cargo lost or not lost." 

2. Salvage <S='36 — Salvors not allowed for unne«es8ary expense. 

Salvors of a stranded vessel held not entitled to an increased award by 
reason of their taking the vessel to a port over 200 miles distant, when 
there was a port equally avallable within 40 miles. 

3. Salvage '^='31 — Right to compensation forfeited by embezzlement of prop- 

erty. 

The master of a salving tug, who took from the salvaged vessel nautical 
instruments, bocks and papers, and a boat, which were retalned until after 
answer was filed in a salvage suit, excluded from participation in the 
salvage award, and allowance for salvage of such articles denied. 

In Admiralty. Suit for salvage by the Gulf Refining Company 
against the schooner Copperfield and cargo. Decree for libelant. 

McKay & Withers and H. S. Hampton, ail of Tampa, Fia., for 
libelant. 

Raney & Morris, of Tampa, Fia., and E. J. L'Engle, of Jacksonville, 
Fia., for claimant and others. 

^=3For other cases see same toplc & KBY-NUMBER lu ail Key-Numbered Digests & Indexes 
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CALL, District Judge. The facts of this case may be stated in short 
as follows: 

On August 25, 1919, the| four-masted schooner Copperfield left 
Mobile, Ala., on her maiden voyage, bound for Alicante, Spain, loaded 
with some 550,000 feet of pine lumber in her hold and on deck. She 
proceeded on her voyage until September 8th, when she encountered 
such vireather that she attempted to make Key West for an anchorage 
until the weather settled. No pilot coming àboard, the master tried, 
on the 9th, to beat into Key West Roads for anchorage ; at 1 :30 p. m., 
anchoired with the port anchor ; at 6 p. m., let go the starboard anchor.. 
She rode by thèse until a third anchor was let go. On the lOth the 
hurricarie struck her while riding with three anchors. This hurricane 
continùed through the lOth and llth, leaving' the vessel with masts^ 
broken at the deck, jibboom gone, deck load partly washed over- 
board, and masts and rigging over the side, drifting, with anchor chains 
and hawser broken. The last entry in the log is on the llth, and the 
crew muSt hâve abandoned the wreck between the llth and the after- 
noon of the 12th, when she was sighted by Lieut. Roberts, some thrèe 
miles from where she was found by the Senator Bailey. The Senator 
Bailey, an ocean-going tug belonging to the Gulf Refining Company, 
was at Port Tampa during the hurricane, and under orders from the 
owner left Port Tampa on September 13th, to look for the barge Mon- 
ongahela, which had brokenloose f fom the steamer towing her. On the 
14th the barge was found and towed into the harbor of Key West, 
arriving on the 15th, in the early morning. The tug remained in the 
harbor of Key West through the day of the ISth, with instructiohs td 
remain in that harbor and take the barge out to meet the vessel from 
which she had broken loose, when she should arrive. 

Under orders from the ownery the tug left Key West in the early 
morning of the 16th, to go out and render aid to the steamship Wi- 
nona, then ashore not far from Tortugas. Arriving there, and finding 
that no aid could be rendered to' the steamship, the tug started on her 
retûrh to Key West, and while on her way discovered the Copperfield 
aground on Half Moon Shoal, about half past 4 in the afternoon. The 
schooner was aground about southeast from the buoy marking the 
western edge of the shoal, lying in a kind of bight or pocket. The 
chart shows the depth of water on the shoal to range from 2 to 3 
fathoms. By using the lead line the Bailey approached to within 300 
yards of the- wreck, anchored, and sent her small boat and put a part 
of her crew àboard. By sounding from the small boat and from the 
tug, they succeeded in approaching within 75 feet of the wreck, and 
anchored about northeast from the wreck ; the first anchorage having 
been about southwest from the wreck. The schooner was lying with 
her bow pointing about east. Afterward the Bailey was brought along- 
side the port bow of the wreck and niade fast. The crew of the tug 
commenced to clear away|the wreckage of spars, riggingj etc., which 
lay on the starboard sidé of the schooner, and continùed this labor 
until about in the neighborhood of 4 o'clock in the morning of the 17th, 
using pocket flash lights and thé -searchlight of the tug to aid them. A 
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hawser belonging to the schooner was attached to the anchor chain 
hanging over the schooner's bow and carried aboard the tug, and the 
tug then commenced to pull, and in a short time cleared the schooner 
f rom the shoal. 

The draft of the tug is left uncertain ; no one apparently knowing 
what her exact draft was. It was somewhere between 11 and 14 feet, 
probably between 11 and 12. The draft of the schooner was probably 
in the neighborhood of over 16 feet. 

The entrance to Tampa Bay was some 190 miles away and Key West 
some 40-odd. The tug started for Tampa, towing the schooner by the 
hawser astern. The schooner had considérable water in her hold, her 
rudder was broken, steering gear out of order, and owing to the in- 
ability to steer her, and the water in her, sheered badly, and some 
two or three hours after the tow commenced, parted the hawser, and 
was then taken alongside, and during the remainder of the day of the 
17th was towed in this manner. At nightfall she was dropped astern 
again, and thus proceeded slowly during the night, and next morning 
taken alongside again, and thus continued until the night of the 18th, 
when she was taken into Tampa Bay, and docked at Eggmont Key 
about 12 o'clock, midnight. Next morning she was taken to the city 
of Tampa, and tied up to the Seaboard dock. 

During the 17th, while towing alongside the tug, the stern Une parted, 
and it was necessary for the tug to use one of her wire cables to replace 
the broken hawser. During the 18th, the tug used her syphon to pump 
the water out of the schooner, thus lightening her. 

It is claimed by witnesses that the vessel was hard aground and was 
pounding heavily, so heavily that it was difficult to maintain one's 
footing. This does not impress me as probable, taking into considéra- 
tion the location and extent of the shoal, the prevailing wind, and the 
surroundings as delineated upon the government chart in évidence. 
Nor does the physical condition of the schooner as shown by the exami- 
nation of her bottom in the dry dock lend credence to such claim. 

That the service rendered was a salvage service and one of merit 
there can be no question, but that any great risk of life or property 
was incurred I do not find. Nor do I find any display of heroism in 
its rendition. The work of the crew was arduous, and continued over 
the better part of three days ; but the explanation of why it was decided 
to make the longer trip to Tampa, some 230 miles, to the dock where 
the schooner was left, than the shorter one of 40-odd to Key West, is 
not satisfactory. 

The effects of the hurricane on the water had ceased before the 
discovery of the wreck by the Bàiley, and there was ample water both 
in depth and extent to bave taken the wreck into Key West. However, 
it might hâve been an error of judgment on the part of the master 
of the tug, and such error should not be visited upon the âllowance 
to the libelant in this case. Nor do I think the increased time required 
to tow the wreck to Tampa, rather than to Key West, should be allowed 
to augment the amount as a salvage service. 

The testimony of the ofïicers of the tug does not impress me f avor» 
ably. It impresses me that thèse witnesses systematically endeavored t» 
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exaggerate the danger to the property salved as well aS to the salving 
tug and salvors". I suppose this is natural, and is more or less apparent 
in salvage cases. Nor do I think the actions of the salvors, after the 
service was rendered, in delivering the salved property, to be com- 
mended. Certain of the ship's papers were delivered to the collector at 
Tampa, yet the vessel's log and charter party were retained by the 
master of the tug until the taking of testimony at Galveston, in Jan- 
iiary. Certain navigating instruments and books were taken from the 
schooner and retained until after the fiiling of claimant's answer charg- 
ing such action. A small boat was taken from the schooner and placed 
on the Bailey, and carried by her to Port Arthur, and returned only 
after the fîling of such answer, not to mention the disappearance of 
berth lamps and compass, canned goods from the stores, etc. | 

It is true the three officers testify that they knew nothing o£ the 
disappearance of thèse last-mentioned articles, but the -explanation 
occurring to proctors for libelant that a fishing boat might hâve gone 
aboard and stolen the lamps, etc., does not impress me with its prob- 
abilitv. The compass might hâve been taken by the crew when they 
abandoned the schooner, but certainly they would not hâve stppped to 
unscrew the berth lamps from the wall or take the barometer from the 
box. The writing on the wall, a copy of which was introduced in 
évidence by the libelants, shows that the crew left in too much hurry 
to stop to unscrew berth lamps and barometer boxes. Men who feel 
their lives in imminent péril would not stop for such matters. Had 
the wreck been boarded by another boat, the crew of the boarding boat 
would not hâve abandoned the opportunity of claiming salvage. 

"Punctilious honesty is required of salvors. Bmbezzlement, however small 
in amount, whether at .sea, in port or after the goods are In custody of the 
law, Works a forfaiture of ail salvage." "Fjinbezzlement is ordinarlly so .secret 
and purely an individual act that its commission by one salvor, though a 
master, is held not to préjudice his cosalvors, or owner, who are innocent. It 
Works a forfaiture of the guilty party only." Marvin, Wreck and Salvage, S 
220. 

"The merit is not in saving the property alone, but in savlng it and restoring' 
it to the owners. The compensation to be awarded, therefore, présupposes good 
faith, meritorious service, complète restoration, and incorruptible vigilance, so 
far as the property is wlthin the reach, or under the control, of the salvors, 
Marvin, Wreck and Salvage, § 218. 

[1] Àt the final hearing in this case libelants made a motion to 
amend their libel by claiming salvage on $35,826.25 freight money 
paid to the shipowners at Mobile, before the sailing of the schooner on 
her voyage under the stipulation of the charter party produced by the 
captain of the tug at the taking of the testimony in Galveston in Jan- 
uary. The amendment is contested by the claimants of the ship and 
cargo. As I understand the contention of proctors for libelants, it is 
that the amount of freight money paid should, to that amount, increase 
the value of the cargo, because that amount was paid under a charter 
party which provided: 

"Prepaid freight earned and due when paid, and not returnable, vessel 
and/or cargo lost or not lost." 
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That the files and stipulation filed in this cause show that the vessel 
was repaired, cargo reloaded, and vessel proceeded on her voyage. 

Admiralty is generous in allowing amendments, in order that full 
justice may be donc in the case and the allégations of the libel made 
to correspond to the proofs adduced. In this case knowledge of the 
contents of the charter party must. be charged against the libelants at 
least from the taking of testimony in Galveston in January, and notice 
of the motion was not served upon proctors of claimànts until July 
15th, the final hearing being on the 19th. No excuse is ofïered for 
the delay, and that is urged as an objection to the amendments ; but, 
as I do not sec how the claimànts are injured by allowing it, I will 
therefore grant the motion. 

As I understand, the principles governing the allowance of salvage 
on freight money earned, where the voyage is interrupted, would not 
apply in this case. The eflfort is to increase by the amount of siièh 
prepàid freight the value of the cargo salvaged and delivered at Tampa. 
Does the fact that the charter party provided that "prepaid freight 
earned and due when paid and not returnable, vessel and/or cargo 
lost or not lost," and said freight was prepaid on a voyage to Alicante, 
Spain, increase the value of said cargo when the voyage was inter- 
rupted by a péril of the sea, at the port of Tampa? I fail to folio w 
the course of reasoning by which the resuit is reached. It is admitted 
that the vessel is not benefited, or value thereby increased. On the 
contrary, it is admitted that it is rather a détriment to her, because 
she had to be repaired to complète her voyage, for which the freight 
money had been paid. To say that the value of a cargo of lumber, of the 
highest value by the witnesses of some $16,000, is increased by payment 
of freight under the stipulation of the charter party to $50,000, is going 
farther than I can follow. As I understand the law, the value of the 
cargo upon which salvage will be awarded is at Tampa, the port to 
which the salvors took it. 

The Copperfield was a wooden, four-masted schooner of the value, 
in her wrecked' condition, of $34,000 or $35,000. The cargo I find 
of the value of $12,000, from which must be deducted the costs of un- 
loading same,- advanced by one of the libelants. The tug Senator Bail- 
ey is an iron tug of the value of from $150,000 to $175,000. 

[2] In finding the award in this case, I am laboring under the diffi- 
culty to understand why the officers should hâve taken the derelict 
something more than 20O miles, instead of to Key West, where the 
tug had been ordered to await the coming of the steamer Ligonier, 
In case the wreck had been taken to Key West, the salvage service 
would hâve been completed by the afternoon of the 17th, had the same 
rate of speed to Tampa been maintained. As it was, it was the after- 
noon of the 19th before delivery was made at Tampa. Therefore, in 
fixing the award, I shall consider the danger to the salved property 
and its value, the danger to the tug and its value, the labor of and 
danger to the crew in clearing the wreckage of spars, rigging, etc., from 
the hull of the schooner, and, in addition, the service for a reasonable 
time in delivering the salved property to a safe port. 

The libelants in their libel ask for a percentage of the value of the 
268 F.— 6 
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property salved. I understand that the rules for fixing salvage of aban- 
doned or derelict property are not other or différent from those for 
fixing salvage in any other case. I find the value of the salved prop- 
erty to be asfollows: 

Value of vessel $35,000.00 

Value of cargo .....;.. 12,000.00 

Total value. $47,000.00 

— less cost of unloading same. Considering the arduous labor of 
the crew in clearing masts, rigging, etc., from the vessel, and clearing 
her from the sand, the libelants should be liberally rewarded for this 
service, and I award the libelants the sum of $12,000 ; for the service 
of towing the wreck from Half Moon Shoals to Tampa, the sum of 
$1,200- — making a total of $13,200; this amount to be divided, two- 
thirds to the tug and one-third to the crew ; this amount to be divided 
between the vessel and the cargo in proportion to the value of each 
as found above, the proportion allotted to the crew to be divided aniong 
them in proportion to the wages received by each. 

In addition the Gulf Refining Company must be reimbursed the sums 
expended for pilotage from outside the bar to Tampa, for the vessel, 
$114, and the cost of unloading the cargo from the wreck. The cost 
of moving the tug from Tampa to Port Tampa, is disallowed, as con- 
stituting no part of the cost of the salvage service. 

The question of the broken dolphin at Egmont Key présents a more 
difficult question. The testimony is not clear as to how the accident 
happened. I am unable to say it was faulty navigation on the part of 
the officers of the tug, or one of those accidents which might occur, 
however careful the navigation might hâve been. I hâve therefore 
divided the cost of replacing the dolphin between the salved property 
and the owners of the tug, and allow the Gulf Refining Company the 
sum of $300. 

The Gulf Refining Company must also be reimbursed for the follow- 
ing expenses incurred in caring for the salved property, as follows: 

Weldlng pump $ 2.00 

Amount paid to mechanic working on pump 19.93 

Straightening crank shaft of pump , 2.40 

Insurance premiums on cargo wliile in storage 401.50 

Lamp cord and battery 4.96 

Cleaning cabin ; . . , 10.00 

' The items of unloading cargo and Insurance on same to be charged 
to and paid by the cargo. 

[3] Certain nautical instruments and books and a small boat were 
taken from the wreck, and the instruments, books, and papers were 
retained by the captain of the tug until af ter answer filed by the claim- 
ant, when the same were returned. The log, charter party, etc., were 
retained until the hearing had at Galveston, in January of this year. 
Such conduct must not receive the approval of a court of admiralty. 
Again, his conduct in carrying the schooner's boat to Port Arthur has 
not been satisfactorily explained, nor the reasons for taking the same 
on board the Bailey. When he left Tampa with his tow of oil barges. 
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ît is taxîng my credulity too much to believe that it was an oversîght. 
To my mind it càrries the impression that there was too little regard for 
the rights of the owners of the salved property. It was not that care 
of the property of others exacted of salvors, who are asking to be 
remunerated for saving same. While I do not thihk the évidence is 
such that I can visit this conduct upon the other salvors, it is neces- 
sary that the court should visit it upon the guilty party, and this I do 
by depriving the master of the tug of ail participation in the salvage 
awarded the crew; the master's share to inure to the bénefit of the 
claifflants of the schooner and cargo, in proportion to the value of each 
as found above. 

The libelants ask salvage for saving the boat, instruments, etc. For 
the reasons given above for forfeiting the tug master's share of the 
salvage awarded, such claim is disallowed. 

A decree in accordance with the above will be made. 



ROGERS et al v. DESPORTES et al. 

(District Court, E. D. South Carolinà. July 31, 1920.) 

1. Habeas corpus 'S='117(l)—0rcler in excess of jurisdîclion not binding on 

another court. ' ' ' 

An order of a District Court of the United States In a habeas corpus 
proceeding, directing that petltloner, who Is Imprisoned under sentence 
of another District Court, be returued to the district of conviction for cor- 
rection of the .sentence by the court that imposed it, held of nô binding 
eff ect on such court. 

2. Habeas corpus 'Ê=>45(1) — Court withoùt jurisdiction to review judgroent 

of co-ordinate court. 

A District Court of the United States is wltliout jurisdiction' on habeas 
corpus to review and adjudge invalid the judgment and sentence of an- 
other District Court, which had jurisdiction of the défendant and the 
subject-matter. 

3. Criminal law ©=1218 — Hard labor not requisite of sentence of fédéral 

convict to Atlanta. 

The power of a fédéral court to direct imprisonment In the United 
States penitentiary at Atlanta of a défendant convicted of an ànfamous 
crime is not limited under présent statutes to cases 'where hard. labor is 
a part of the sentence imposod. 

Habeas Corpus. Application by.S. M. Rogers, F. M. Rogers, and 
O. B. Wells against H. S. Desportes and James L. Sims, United States 
Marshal for the Eastern District of South Catollna, to discharge appli- 
cants from further confinement. Writ denied. 

Grder affirmed 268 Fed. (C. C. A.) 308. 

C. T. Graydon and Cole L. Blease, both of Columbia, S. C, for; 
petitioners. 

F. H. Weston, U. S. Dist.Atty., of ColUmbia, S. C, for the United 
States. 

©=5For other cases ace same tople & KEY-NUMBBR in aU Key-Numbered Dlgésta & Indexe» 



84 2S8 FEDERAL REPORTER 

SMITH, District Judge. This is ap application for a writ of habeas 
corpus to discharge the petitioners from further confinement. The 
f acts appear to be as foUows : 

On the 22d day of January, 1920, the above-named petitioners were 
convicted in the District Court of the United States for the Eastern 
District of South Carolina, after a trial in which they were represent- 
ed by counsel, of the violation of sections 3258, 3281, and 3279 of the 
United States Revised Statutes (Comp. St. §§ 5994, 6021, 6019). 
Thereupon they were sentenced by the court to each pay a fine of $500, 
with the costs of prosecution, and be each confined for one year in the 
United States penitentiary at Atlanta. No application of any kind was 
made for a writ of error to the judgment and the sentence thereon. On 
the 2d day of February, 1920, the petitioners were by the United States 
marshal for the Eastern district of South Carolina transported to the 
United States penitentiary at Atlanta, and there committed to perform 
their sentences. 

Subsequently a writ of habeas corpus was sued out on behalf of 
thèse petitioners before Hon. Samuel H. Sibley, the judge of the Dis- 
trict Court of the United States for the Northern District of Georgia, 
who, on the 9th of June, 1920, adjudged that a sentence for one year, 
not at hard labor, cannot be executed in a fédéral penitentiary, and that 
the détention of the petitioners in the United States penitentiary at 
Atlanta was unlawful, and further, on the 2d of July, 1920, ordered the 
United States marshal for the Northern district of Georgia to transport 
the petitioners to Columbia, S. C, and there deliver them to the United 
States marshal for the Eastern district of South Carolina, to the end 
that such correction as may be lawful may be made in the sentence im- 
posed upon them. In pursuance of this order, the United States mar- 
shal for the Northern district of Georgia transported the petitioners 
to Columbia, S. C, and there committed them to the custody of the 
jailer of the county jail for Richland county, where they now are. 

This application is now made for a writ of habeas corpus to obtain 
their release, upon the hypothesis that, the original sentence having 
been adjudged by Judge Sibley to be void, it follows that any déten- 
tion of the prisoners is tmlawful. 

[1] The first question for considération is as to the efïect of Judge 
Sibley's order as an adjudication binding on the District Court of the 
United States for the Eastern District ôf South Carolina. Judge Sibley 
is the District Judge of the United States for the Northern District of 
Georgia. The United States penitentiary at Atlanta is situated in the 
Northern district of Georgia. The bodies of thèse prisoners being with- 
in the territorial jurisdiction of the District Court for the Northern Dis- 
trict of Georgia, an application for a release under a writ of habeas cor- 
pus would naturally lie to the judge of that court; he having physical 
jurisdiction of the persons both of the party dfitained and his custodian. 
On the hearing of that application, however, he has no jurisdiction or 
power beyond that possessed by any other court of primary jurisdic- 
tion of powers and jurisdiction similar to his own. He has no right or 
power to sit as a court of appeal to correct the errors of any other 
court or judge of equal primary jurisdiction. 
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The District Court for the Eastern District of South CaroUna is a 
court of similar jurisdiction and powers in ail respects with that of the 
District Court for the Northern District of Georgia. The tribunals of 
an appellate character for the correction of errors in the District Court 
for the Eastern District of South Carolina are the United States Circuit 
Court of Appeals for the Fourth Circuit and the Suprême Court of the 
United States. In ail cases whereof the District Court of the United 
States for the Eastern District of South Carolina possessed jurisdic- 
tion of the persons and the subject-matter, its decrees, judgments, and 
sentences in the cause are absolute and binding upon ail other courts, 
save only the appellate tribunals empowered by law to correct its errors. 
In the présent case, the District Court for the Eastern District of South 
Carolina undoubtedly originally possessed jurisdiction of the persons 
of the petitioners and of the subject-matter of the indictments under 
which they were tried. Upon conviction of the défendants under those 
indictments, it pronounced judgment and sentence as upon considération 
it found proper under the law of the case. To this judgment and sen- 
tence no exception was made or writ of error taken. 

Upon hearing the application for habeas corpus before him, the judge 
of the District Court of the United States for the Northern District of 
Georgia came to the conclusion that the judge of the District Court for 
the Eastern District of South Carolina had committed an error in the 
judgment and sentence in thèse cases, and thereupon ordered the pris- 
oners to be transported back to the Eastern district of South Carohna 
for the District Court of that district to correct its judgment and sen- 
tence, so as to conform to the opinion of the judge of the District Court 
for the Northern District of Georgia. 

In so doing, the learned judge for the Northern district of Georgia 
apparently followed the practice indicated in the case of Bryant v. Unit- 
ed States, 214 Fed. 51, 130 C. C. A. 491. There a défendant was con- 
victed in the District Court for the District of Oklahoma of a viola- 
tion of section 5392, U. S. R. S. (Comp. St. § 10295). That section 
provided as the punishment for perjury a penalty of not more than 
$2,000 and imprisonment at hard labor for not more than fîve years. 
This section was repealed by section 341 of the Criminal Code (Comp. 
St. §■ 10515), enacted March 4, 1909, and section 125 of the Criminal 
Code substituted (section 10295), whereby the penalty was not more 
than $2,000 and imprisonment for not more than five years ; the pro- 
vision for hard labor being omitted. The District Judge for the Dis- 
trict of Oklahoma sentenced the convicted prisoner to confinement in 
the penitentiary at Ft. Leavenworth, in the district of Kansas, for one 
year. He was later taken before the District Court of the United States 
for the District of Kansas, which ordered him released from the cus- 
tody of the warden of the penitentiary, on the ground that the sentence 
was void, and to be delivered to the court in Oklahoma for the judg- 
ment of that court. 

The District Judge of the court in Oklahoma seems to hâve admitted 
he was in error? in his sentence and resentenced the prisoner. Ap- 
parently the ground on which the sentence was adjudged void was that 
it did not indicate the requirement of hard labor, and presumably. 
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therefore, the prisoner was convicted of a crime committed under the 
section as it stood before its amendment in 1909. The Circuit Court 
of Appeals for the Eighth Circuit, on appeal in habeas corpus, held the 
resentence valid. The courts in this case seem to hâve acted upon the 
assùmption that one District Court of the United States has the author- 
ity on habeas corpus to supervise the action of another District Court 
of like authority, and, if it found its judgment erroneous, to send 
the prisoner back to hâve the trial court correct its judgment to con- 
form to the views of the District Judge who heard the habeas corpus, 
thus undertaking to act as a court for the correction of the error of 
another court. 

This position appears manifestly unsustainable. The District Court 
of the United States for the Northern District of Georgia is a court 
of primary jurisdictipn, in exactly the same class as the District Court 
of the Ùilîted States for the Eastern District of South Carolina. It 
hàs no greater powers or jurisdiction. Certainly it is entirely devoid of 
any appellate or supervising power over the latter court. Under the 
judicial System of the United States, the only courts possessing thèse 
powers over the District Court for thé Eastern District of South Caro- 
lina are the Circuit Court of Appeals for the Fourth Circuit and the 
Suprême Court of the United States. The District Court for the North- 
ern District of Georgia is in a différent judicial circuit, and possesses 
no judicial connection wîth the District Court for the Eastern District 
of South Carolina. Yet the exercise of the jurisdiction to overrule the 
judgment and correct the assumed errors of the District Court for the 
Eastern District' of South Carolina is precisely what the judge of the 
District Court for the Northern District of Georgia has attempted to 
do by his'order in this matter. He has held that the well-considered 
judgment and sentence of the District Court for the Eastern District of . 
South Carolina is erroneous, and has ordered the prisoners back to thât 
court, that it may correct its judgment, so as to conform the sentence 
to the views of the judge of the District Court for the Northern Dis-^ 
trict of Georgia. 

Such action is wholly unwarranted by any provision of law and would 
be destructive of the method of the orderly correction of the errors 
of courts of primary jurisdiction through the courts of appropriate and 
authorized appellate jurisdiction. If the District Court for the North- 
ern District of Georgia can arrogate to itself the power to supervise the 
action of the District Court of the Eastern District of South Carolina, 
ali the other 90 (or more) districts in the United States may do the 
same. 

It is true the Suprême Court of the United States, in In re Donner, 
151 U. S. 242, 14 Sup. Ct. 323, 38 L. Ed. 149, held that a court which 
could On a writ of error send back the case to bave the judgment cor- 
rected could also on JDroceedings in habeas corpus, when the sentence 
was unlawful, discharge the prisoner, subject to the right of the court 
having jurisdiction to reassume it and to impose a proper isentence. 
It did not, even in that case, direct that the prisoner be sent back to the 
court of original jurikdiction for resentence. It ordered only that the 
prisoner bé discharged,>bùt without préjudice to the right of the Unit- 
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■ed States to take any lav/ful measures to hâve the prisoner sentenced 
in accordance with law upon the verdict agâinst'him. The whole déci- 
sion is to the effect that where a court could, on a wrlt of error, hâve 
remanded the cause for a resentence in accordance with the opinion of 
the court, the same court could or might, on proceedings in habeas cor- 
pus, without circumlocution, exercise the power it possessed in its ap- 
pellate jurisdiction on a writ of error. 

There is not a single sentence that would justify the inference that 
a whoUy distinct and separate court of primary jurisdiction could, on 
a proceeding in habeas corpus, exercise appellate power, never confer- 
red upon it, of compelling another court of primary jurisdiction to 
correct its judgment, so as to conform to the views of the judge before 
whom the habeas corpus was held. Even in the case of the Suprême 
Court, it was held in Ex parte Hung Hang, 108 U. S. 552, 2 Sup. Ct. 
863, 27 L. Ed. 811, that under U. S. R. S. § 751 (Comp. St. § 1279) 
that court would issue the writ "but, except in cases afïecting am- 
bassadors, other public ministers, or consuls, and those in which a sfate 
is a party, it can only be donc for a review of the judicial décision of 
some inferior officer or court." 

[2] The next question is as to whether it was within the jurisdic- 
tion of the judge of the District Court for the Northern District of 
Georgia, even on habeas corpus, to review the judgment of the District 
Court for the Eastem District of South Carolina. It is to be borne in 
mind that, so far as their respective jurisdictions are concerned, the 
District Court for the Eastem District of South Carolina is as distinct 
and separate from the District Court for the Northern District of 
Georgia as any court of a state may be. The Suprême Court of the 
United States on questions within its jurisdiction bas appellate jurisdic- 
tion over both fédéral and state courts, and whether on a writ of error 
or on proceedings in habeas corpus, bas power to supervise the conclu- 
sions of ail inferior courts, whether state or fédéral. But between 
fédéral courts of primary jurisdiction, in separate districts, there is no 
such nexus or control. 

In Ex parte Royall, 117 U. S. 241, 6 Sup. Ct. 734, 29 L. Ed. 868, 
as construed in In re Frederich, 149 U. S. 17, 13 Sup. Ct. 793, 37 E- 
Ed. 653, it was held that, after a prisoner was convicted of a crime in 
the highest court of a state, two remédies are open to him for relief in 
the fédéral courts : He may either take his writ of error from the Unit- 
ed States Suprême Court under section 709 of the Revised Statutes 
(Comp. St. § 1214), or he may apply for a writ of habeas corpus to be 
discharged from custody under such conviction, on the ground that the 
state court bas no jurisdiction of either his person or the offense charg- 
ed against him, or had for some reason lost or exceeded its jurisdiction, 
so as to render its judgment a nullity, in which latter proceeding the 
fédéral courts could not review the action or rulings of the state court 
which covild be reviewed by this court upon a writ of error. 

"The reason of this rule lies In the fact that a habeas corpus proceeding is 
a collatéral attaclî of a olvil nature to impeach the validity of a judgment 
or sentence of another court in a criminal proceeding, and It should therefore 
be limited to cases in which the judgment Or sentence attacked is clearly 
void by reason of its havlng been rendered without jurisdiction, or by reason 
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bt the eourt's having exceedet} its jurisdiction in tho premises." In re Fred- 
erick, 149 V. S. 76, 6 Sup. Cf. 734, 29 L. Ed. 868. 

There hâve been a number of décisions on the question, but we may 
take as controlling the two latest of the Suprême Court of the United 
States. In Harlan v. McGourin, 218 U. S. 442, 31 Sup. Ct. 44, 54 L,. 
Ed. 1101, it isheld: 

"It is the settled doctrine of this court, often afiirmed, tliat the writ of 
habeas corpus cannot be used for the purpose of proceedings in error, and 
tliat the jurisdlction under that writ Is confined to an examination of the 
record, with a view to determining whether the persou rcstrained of his liberty 
is detained without authority of law," and "wliere collatéral attack.s hâve 
been sustained through the médium of a writ of liabeas corpus, tlie grotnids 
were such as attacked tlie validity of tlie judgments, and the objections sus- 
tained were such as rendered the judgment not merely erroneous, l)ut void," 
and "upon halieas corpus the court examines only the power and authority of 
the court to act, not the correctness of its conclusions." 

In Ex parte Spencer, 228 U. S. 652, 33 Sup. Ct. 709, 57 L. Ed. 1010, 
the Suprême Court held that where the sentence of a lower court 
is partly légal and partly illégal, and can on appeal be modified by 
striking therefrom the illégal part, such sentence is erroneous and not 
void, and the proper practice is to review the sentence on appeal. 

"The sentences imposed on petitioner were therefore not void, but erroneous 
only, and subject to change or modification by the Suprême Court, or reversai, 
and petitioners subject to resentence, and Ex parte Lange does not apply. In 
In re Lincoln, 202 U. S. .178, habeas corpus was deuled because there was an 
appeal from the judgment attacked, whicli could hâve been taken to the 
Circuit Court of Appeals, applying the rule, which we bave so often expre.ssed, 
that the writ :of habeas corpus is not to be used as a writ of error. And the 
rcason is manifest. Wlien the orderJy procédure of appeal Is employed, the 
case is kept within the control and disposition of the courts, and if the judg- 
ment be excessive or illégal, it may be modified or changed, and complète 
justice done, as we hâve said, to the prisoner, and the pénalties of the law 
satisfied as well." 

It is manifest, therefore, that the District Judge for the Northern 
District of Georgia exceeded his powers and jurisdiction in directing 
the prisoners to be transported back to the Eastern district of South 
Carolina, to be resentenced, because : 

(1) He had no supervisory powers of any kind over the judgments 
of the District Court for the Eastern District of South Carolina. 

(2) He had no right, upon the hearing of a habeas corpus before him, 
to use that proceeding to inquire into and détermine the alleged erron- 
eous character of the judgment and sentence of a court of equal juris- 
diction, which erroneous judgment could hâve been corrected by an ap- 
peal to the proper appellate court. 

[3] Lastly. Was the sentence imposed by the District Court for 
the Eastern District of South Carolina even erroneous? There is no 
doubt that that court had jurisdiction of the subject-matter of the pros- 
ecution and the person of the prisoner. The prisoner was indicted for 
an offense under the statutes of the United States committed within 
the territorial limits of the Eastern district of South Carolina. The 
crime for which he was indicted involved a penalty under each of sec- 
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tions 3258 and 3281 of not exceeding imprisonment for two years and 
a fine of not exceeding $5,000. It was therefore an infamous crime. 
In Ex parte Wilson, 114 U. S. 417, 5 Sup. Ct. 935, 29 L. Ed. 89, 
it was said that, in determining whether a crime was infamous within 
the meaning of the Constitution, the question is whether it "is one 
for which the statutes authorize the court to award an infamous pun- 
ishment, not whether the punishment ultimately awarded is an infamous 
one." And in Mackin v. United States, 117 U. S. 348, 6 Sup. Ct. 117, 
29 L. Ed. 909, the court said : 

"We cannot doubt that at the présent day imprisonment in a state prison 
or penltentiary, with or witliout hard labor, is an infamous punishment." 

So also : 

"A crime which might hâve been punislied by imprisonment in a penltentiary 
is an infamous crime, even if the sentence actually pronomiced is of a small 
fine only." The l'aqaete Habana, 175 tJ. S. C82, 20 Sup. Ct. 290, 44 L. Ed. 320. 

The offense of which the prisoner was convicted, being therefore 
one for which he could be punished with imprisonment for two years, 
rendered the offense an infamous one, for which he could receive an 
infamous punishment, whether or not the sentence was actually for 
imprisonment for less than two years, and which as an infamous 
punishment could include confinement in a penitentiary. 

In 1891 the statutory provisons for the sentencing of prisoners in- 
cluded: R. S. U. S. § 5537 (Comp. St. § 10521), which provided that 
confinement under sentence of an United States court could be had in 
any jail or penitentiary in the state, when su ch imprisonment therein 
was allowed by the state; also R. S. U. S. § 5541 (section 10527), 
which provided that where any person was convicted of an offense 
against the United States, and sentenced to imprisonment for more than 
one year, the same could be executed in any state jail or penitentiary 
within the state, the use of which was allowed by the Législature for 
that purpose; also R. S. U. S. § 5542 (section 10528), which provided 
that, where any criminal convicted of any offense against thés United 
States was sentenced to imprisonment and confinement to hard labor, 
the sentence could be executed in any state jail or penitentiary in the 
state, the use of which was allowed by the state Législature for that 
purpose. 

Under thèse statutory provisions, it was held by the Suprême Court 
in 1889, in In re Mills, 135 U. S. 263, 10 Sup. Ct. 762, 34 L. Ed. 107, 
that a person convicted in an United States court could not be sen- 
tenced to confinement in a state penitentiary, unless the sentence was for 
more than a year, or was also "at hard labor" ; i. e., if the sentence 
included hard labor, he could be sentenced to a state penitentiary for 
a year, or less than a year, or more than a year. If the sentence did not 
include hard labor, he could not be sentenced to a state penitentiary 
unless the sentence was for more than a year. In re Bonner, 151 U S 
242, 14 Sup. Ct. 323, 38 L. Ed. 149. 

It will be noted that thèse statutes (sections 5541 and 5542) apply 
only to state penitentiaries, and not to fédéral penitentiaries, of which 
there were none then in existence. In March, 1891, an act was passed 
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"for the érection of United States prisons and for the imprisonment 
of United States prisonerS and for othef purposes" (U. S. Statutes 
at I^arge, vol. 26, p. 839 [Cômp. St. §§• 10S52-10560]), directing the At- 
torney General and Secretary of the Interior to purchase three sites, 
'"ând cause to be erected thereon suitable buildings for the confinement 
of ail persons convicted of any crime whose term of imprisonment is one 
year or rrtore at hard labor by any court of the United States." Under 
this statute, the places of confinement at McNeill's Island, Atlanta, and 
Ft. Leavenworth were constructed. 

It will be noted that in the act they are not styléd penitentiaries, but 
"buildings for the confinement," although in later acts they are referred 
to as penitentiaries, viz. : Act March 2, 1895 (Comp. St. § 10561), 
referring to Ft. Leavenworth, and Act March 3, 1901 (Comp. St. § 
10563), referring to Atlanta. In the case of Ft. Leavenworth, an act 
was passed on March 2, 1895, which provided for the transfer of the 
military prison at Ft. Leavenworth to the Department of Justice, to be 
known as the United States penitentiary, to be used for the confine- 
ment of persons convicted in United States courts, and sentenced to im- 
prisonment in a penitentiary; and in O'Brien v. McCIaughry, 209 Fed. 
816, 126 C. C. A. 540. (December 2, 1913), thi.s was held by the Circuit 
Court of Appeals for the Eighth Circuit to strike out the requirement as 
to Ft. Leavenworth in the act of 1891, that the sentence must be for 
"ohe yeâr o'i- more at hard labor." Whether that provision was still in 
existence as to the Atlanta penitentiary, and the One at McNeill's Is- 
land, says the court, "no opinion is ventured." 

This question was consideredby the District Court for the Fastern 
District of' Soiith Cârolina beforéthe sentence of the présent prisoners, 
and it came to the conclusion that the wprds "at hard labor" were no 
longer in ejtistençè as regards the United States penitentiary at Atlanta, 
but a prisbner sentenced to confinement foi- one year could be confined 
therèinl ' At the time of the passirig; of the act of Màrch 3, 1891, 
there werè a number of statutory prévisions prescribing hard labor as a 
part pf the punishment for the infraction bf those statutes. On March 
4, 1909, the Codification callèd the United States Criminal Code was 
enactèd. In that Code, ail the criminal statutes of the United States of 
a gênerai nature, nbt connected with the internai revenue laws, were 
codified and re-enacted.^ancj in every case where "hard labor" had been 
theretoforé imposed as part of the sentence those words were struck 
out and the punishment reduced to imprisonment. In section 338 of 
the Criminal Code (Comp. St. § 10512) it is provided that: 

"The omission of the words 'hard labor' from the provisions prescribing 
the punishment In the varlous sections of this act sliall not be construed as 
deprlvlng the court of the power to Impose hard laboç as a part of the punish- 
ment in any case wherê such power now exlsts." 

This section is simply permissive, not obligatory, and leaves the mat- 
ter open for discussion whether, in those cases where the Criminal 
Code, in its pénal sections, varies in the language used from the statutes 
in iorce. prior to 1909, the punishment of hard labor could be inflicted. 
In most, if not ail, of the important criminal statutes passed since the 
Criminal Code, no provision for hard labor is included. The White 
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Slave Act, the theft of articles in interstate commerce, the Pernicious 
Drug Act, the Pure Food Act, the late Prohibition Act, and sundry 
other acts which provide very severe punishments, in cases even impris- 
onment for 10 years, do not include any provision for hard labor. 
Even so important an act as the Espionage Act of June 15, 1917, 
which in section 2 ' provides for the punishment of death or imprison- 
ment not exceeding 30 years, and the act of April 20, 1918, section 2 ^ of 
which provides for an imprisonment of not exceeding 30 years, do nei- 
ther provide for the imposition of hard labor. 

By Act June 25, 1910 (36 Stat. 819 [Comp. St. §§ 10535-10544]) 
provision is made for the parole of any prisoners confined in any United 
States penitentiary for a term of over one year, impliedly recognizing 
that then many other prisoners were so confined for a lesser term, and 
in Act March 3, 1901 (31 Stat. 1185), it is provided that the Attorney 
General may in his discrétion transport to the United States peniten- 
tiary at Atlanta such persons now undergoing sentences of imprison- 
ment imposed by the United States court in other institutions as can 
conveniently be accommodated therein. The act further provides for 
the employment in certain specified ways of labor of ail convicts in the 
United States penitentiary at Atlanta. 

It makes no mention of any limitations of the confinement therein 
of persons alone who hâve been sentenced to "hard labor." In fact, 
if "hard labor" is still, as provided in Act March 3, 1891, an indis- 
pensable prerequisite to confinement in Atlanta, there is scarcely an 
existing criminal statute under which any convict could be imprisoned 
in the United States penitentiary at Atlanta. Indeed, wthout ven- 
turing to say that there is no existing statute enacted since the Judicial 
Code of 1909 which permits the inclusion in the sentence of the words 
"hard labor," it can be said that a fairly careful search has not found 
one. The inference is that Congress has relied on the provisions of 
Act March 3, 1901, that any and ail prisoners confined in the peniten- 
tiary at Atlanta may be put to labor in the manner and on the spécial 
character of làbor therein specified. The only rational conclusion 
would be that in the case of Atlanta, as in that of Et. Leavenworth, the 
words "at hard labor" in the act of March, 1891, hâve been impliedly 
repealed, and that any person convicted in an United States court and 
sentenced to imprisonment for a year or more may be sentenced to im- 
prisonment in Atlanta, and employed at labor as designated in the act of 
March 3, 1901. In the case of Et. Leavenworth, under O'Brien v. Mc- 
Claughry, a prisoner may be confined there under a sentence of less 
than a year. 

"An interprétation of the law should be sought which will permit the courts 
chargea with the practlcal exécution of the criminal law to adminlster It, not 
only with a due regard for the Interests of the public, but for the benefit of the 
criminal as well. Every reasonable construction should be adopted which 
ènables the courts to send convicted oriminals to the penltentiarles, where 
they are taught haliits of industry and are surrounded by salutary Influences, 
rather than to those hotbeds of Idleness and crime, the county jails." Ex 
parte Friday (D. C.) 43 Fed. 921. 

Inasmuch as the District Court for the Eastern District of South 
Carolina had jurisdiction of the prisoner and of the cause, and had 

•Cornp. st. 1918, Comp. St. Ann. Supp. 1919, S 10212b. 
'Csmp. St 1918, Comp. St. Supp. 1919, i l(lZ12h%. 
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power to sentence for not exceeding two years, its sentence for one year 
was clearly valid and within its power. The alleged error is the place 
of confinement, viz. Atlanta. The prisoner could without doubt be 
imprisoned for one year. The judge of the District Court for the 
Northern District of Georgia thinks he cannot be imprisoned at Atlan- 
ta. The judge of the District Court of the Eastern District of South 
Carolina thinks he can. The sentence in any event is only partly illégal, 
viz. in the place of imprisonment ; and that error could hâve been cor- 
rected on writ of error by the Circuit Court of Appeals for the Fourth 
Circuit, or b}? the Suprême Court of the United States, but not by 
the District Judge for the Northern District of Georgia. 

As was said by Judge Coxe, in Ex parte Friday (D. C.) 43 Fed. 916, 
where the question was whether a sentence for only a year's confinement 
in a state penitentiary was void : 

"Assuming, for a moment, that the doctrine of the Mills Case is applicable, 
it is thought that the flrst judgment was not absolutely void. It was irregular, 
but it was nat a nullity. A wrong place o£ imprisonment was designated. 
But this was not necessarily a part of the sentence. * * * " 

Apparently the judge for the Northern district of Georgia thinks his 
conclusion sustained by the cases of In re Mills, 135 U. S. 263, 10 Sup. 
Ct. 762, 34 L. Ed. 107, and In re Bonner, 151 U. S. 242, 14 Sup. Ct. 
323, 38 L. Ed. 149. In the first case, decided in 1890, the court held 
that under the provisions of R. S. U. S. §§ 5541 and 5542, a sentence 
for imprisonment not longer than a year and not at hard labor in a state 
penitentiary was not lawful, and was in excess of the powers of the 
court. So in the second case of In re Bonner, decided in January, 1894, 
the court again held that, under sections 5541 and 5542, a sentence for 
one year only in a state penitentiary was not lawful, but in excess of 
the trial court's powers, and that the prisoner should be released, but 
without préjudice to the right of the United States to take measures 
to bave the prisoner resentenced. 

In both of thèse cases it is to be noted that the Suprême Court, be- 
fore which the habeas corpus proceedings vi^ere had, had at that time 
supervisory appellate powers over the courts that imposed the sentences. 
However that may be, the présent case is controlled by the later cases of 
Dimmick v. Tompkins, 194 U. S. 540, 24 Sup. Ct. 780, 48 L. Ed. 
1110 (1903); Harian v. McGourin, 218 U. S. 442, 31 Sup. Ct. 44, 54 
L. Ed. 1101 (1910); In re Spencer, 228 U. S. 652, 33 Sup. Ct. 709, 57 
L. Ed. 1010 (1913). In thèse cases it is held that, where the sentence 
below is partly légal and partly illégal, and errs in the matter only of 
excess, it is erroneous, and not wholly void, and should be corrected by 
writ of error, and not by habeas corpus, a fortiori not by habeas corpus 
from a separate court of primary and similar jurisdiction. In the lan- 
guage of the Suprême Court in Ex parte Spencer, 228 U. S. 652, 33 
Sup. Ct. 709, 57L. Ed. 1010: 

"The reason i.s manifest. When the orderly procédure of appeal is em- 
ploved, the case is kept within the control and disposition of the courts, and 
if the judgment be excessive or illégal It may be modified or changed and 
complète justice donc." 
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Thèse applicants are in the anomalous and unfortunate position of 
being confined in a jail in the Eastern district of South CaroUna, with- 
out there being any outstanding warrant of any kind enforceable in that 
district for their arrest and détention. They are being so held and 
confined solely on the order of the District Judge of the Northern Dis- 
trict of Georgia, without there being, so far as appears, any authority 
on the part of that judge to direct the commitment of a prisoner to a 
jail outside of the district of Northern Georgia. Request has been made 
by the judge of the Eastem district of South Carohna to the judge of 
the Northern district of Georgia to hâve this position ended by di- 
recting the marshal of the latter district to again bring thèse prisoners 
before him under the writ of habeas corpus, to be released or recom- 
mitted as his judicial conscience may find proper. To this request he 
has not acceded, and the prisoners hâve now apphed to this court for a 
writ of habeas corpus in the Eastern district of South Carohna to be 
wholly released from further confinement. That is impossible. They 
bave been duly convicted of the commission of crime, and should per- 
form the sentence imposed by the law, and not escape unpunished, 
whether or not the District Court of the Northern District of Georgia 
erred in sending them back to this district. 

The judge of the District Court of the United States for the Northern 
District of Georgia having therefore, as it appears, exceeded his powers 
and jurisdiction in undertaking to send thèse prisoners back to the 
Eastern district of South Carolina, to be resentenced according to his 
views, and it appearing to this court that the original sentence of this 
court was entirely légal and proper, it is ordered that the marshal of 
this court do return each of the said prisoners to the custody of the 
warden of the United States penitentiary at Atlanta, Ga., to perform 
his sentence. 
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EARLES V. HOWARD. 

(District Court, D. Maine. October 5, 1920.) 

No. 590. 

Aâmiralty 'S=>21 — Caai entertain proceedings to recover for death under right 
given by state statute. 

A court of adiniralty can entertain a libel in personam to recover for 
Instantaneous death resulting from a maritime tort, where the statute of 
the state in whlch tlie tort occurred creuted a right of recovery for 
such death, though no sueh right previously existed in admiralty. 

In Admiralty. L,ibel by Catherine Earles, as administratrix of the 
estate of George W. Cartledge, against Frank A. Howard. On motion 
to dismiss libel. Denied. 

Paul E. Donahue and Nathan W. Thompson, both of Portland, Me., 
for libelant. 

Hinckley & Hinckley, of Portland, Me., for respondent 

HALE, District Judge. This case is now before me upon the re- 
spondent's motion to dismiss the libel : First, because, at the time of 
the injury set forth in the libel, there was no right of recovery in a court 
of admiralty of damages resulting from the instantaneous death of a 
person ; second, that the libel claims the right of the libelant to recover 
against the défendant for the instantaneous death of the intestate, by 
virtue of a statute of Maine; that the libelant relies solely upon this 
statute of Maine ; and the respondent says that the admiralty law is not 
chahged by virtue of the law of Maine; and there fore that no case 
is stated of which the fédéral court in admiralty can' take cognizance. 

The libel is brought by force of the Revised Statutes of Maine, c. 92, 
§§ 9 and 10, for the instantaneous death of the intestate, while em- 
ployed on a steamship in Portland Harbor ; said death being occa- 
sioned by the alleged négligence of the respondent. The libel states 
a maritime claim, based upon a local law of Maine, and seeks to enforce 
same in this court. 

In The H. E. Willard (C. C.) 52 Fed. 387, 389, Mr. Justice Gray, 
of the Suprême Court, sitting as Circuit Justice in the Circuit Court in 
the Maine District in 1892, said: 

"When a right, maritime In its nature, bas been created by the local law, 
the admiralty courts of the United States may doubtless enforce that right, 
according to their own rules of procédure. * * * But no state législation 
can bring within the jurisdiction of those courts a subject not maritime In its 
nature" — citing, among other cases, The Corsair, 145 U. S. 335, 347, 12 Sup. Ct. 
949, 86 L. Ed. 727; ïhe Lottawanna, 21 Wall. 558, 575, ,576, 580, 22 L. Ed. 654; 
The Orléans, 11 Pet. 175, 184, 9 L. Ed. 677; l'eople's Ferry Co. v. Beers, 20 
How. 393, 15 Jj. Ed. 961. 

In Sherlock et al. v. Alling, Administrator, 93 U. S. 99, 104, 23 
L. Ed. 819, the question arose on writ of error to a judgment in the 
state court of Indiana, and the action was based upon a statute sim- 

^ïsFor other cases see same toplc &. KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
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ilar to the slatute of Maine now in question. In speakîng for the Su- 
prême Court, Mr. Justice Field said ; 

"But with refcrenee to a great varlety of riratters toiichlng the rights and 
liabllitles of persons engaged in commerce, either as owners or navigators of 
vessels, the lawB of Congress are sileiit, aiici the laws of the state govern, 
* ' ' Until Congress, therefore, makes some régulation toiichhig the lia- 
billty of parties for marine torts resnltiiig in the death of the petsons In- 
jnred, we are of the opinion that the statute of Indiana applies, givlng a rlght 
of action in such cases to the Personal représentatives of the deceasert, and 
that, as thus applied, it constitutes no encroachment upon the commercial 
power of Congress," 

In the City of Norwalk (D, C.) 55 Fed, 98, 103, 105, 106, Judge 
Addison Brown, of the New York District Court, discussed the ques- 
tion with great learning, citing the above cases and piany others. Judge 
Brown's conclusion is that, although Congress is the cotnpetent body 
to make any needed changes in the gênerai rules of the maritiine law, 
this does not exclude state législation upon matters of local concern 
of a maritime nature, and does not forbid gênerai législation by the 
States, applicable ahke on land and water, in their exercise of the police 
power for the préservation of life and health, though incidentally 
affecting maritime affairs ; provided that such législation does not 
contravene any acts of Congress, nor work any préjudice to the char- 
acteristic features of the maritime law. 

In The Hamilton, 207 U. S. 398, 28 Sup. Ct. 133, 52 L. Ed. 264, an 
admiralty proceeding, efïect was given as against a ship registered 
in Delaware, to a statute of that state which permitted recovery by 
an ordinary action for fatal injuries; the power of a state to supplé- 
ment the maritime law to that extent was recognized ; and it was said 
that, while the admiralty might not give a proceeding in rem, in such a 
case, it would give a proceeding in personam, This would not pro- 
duce a lack of uniformity, for "courts constantly enforce rights aris- 
ing from and depending upon other laws than those governing the 
local transactions of the jurisdiction in which they sit." And the 
court cited The Corsair and other cases which I hâve above cited. 

The respondent relies upon a récent décision of the Suprême Court 
of the United States, in Knickerbocker Ice Co. v. Lillian E. Stewart, 
253 U. S. 149, 40 Sup. Ct. 438, 64 L. Ed. 834,_decided in May, 1920, 
The matter presented to the Suprême Court in that case was this : 
William M. Stewart fell into the Hudson river, and drowtied, Augus'i 
3, 1918. His widow, défendant in error, claimed under the Work- 
men's Compensation Law of New York (Consol. Laws, c. 67) ; the In- 
dustrial Commission granted an award against the company for her 
and her minor children ; and both the Appellate Division and the Court 
of Appeals approved it. Stewart v. Knickerbocker Ice Co,, 226 N. Y. 
302, 123 N. E. 382. The latter concluded that the reasons which con- 
strained the court to hold the Compensation Law inapplicable to an 
employé engaged in maritime work (Southern Pacific Co. v. Jensen, 244 
U. S, 205, 37 Sup, Ct. 524, 61 L. Ed. 1086, L. R. A, 1918C, 451, Ann, 
Cas, 1917E, 900) had been extinguished by "An act to amend sections 
twenty-four and two hundrcd and fifty-six of the Judicial Code, relat- 
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ing to the jurisdiction of the District Courts, so as to save to claimants 
the rights and remédies approved under the Workmen's Compensation 
Law of any state," approved October 6, 1917 — chapter 97, 40 Stat. 
395 (U. S. Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 991 [3], 
1233). The Suprême Court reversed the judgment of the Court of 
Appeals of New York state, on the ground that the "enactment [of 
New York state] prescribes exclusive rights and liabilities, under- 
takes to secure their observance by heavy penalties and onerous con- 
ditions, and provides novel remédies incapable of enforcement by an 
admiralty court"— citing N. Y. Cent. R. R. Co. v. White, 243 U. S. 
188, 37 Sup. Ct. 247, 61 L. Ed. 667, L. R. A. 1917D, 1, Ann. Cas. 1917D, 
629; N. Y. Cent. R. R. Co. v. Winfield, 244 U. S. 147, 37 Sup. Ct. 546, 
61 L. Ed. 1045, h. R. A. 1918C, 439, Ann. Cas. 1917D, 1139; South- 
ern Pacific Co. V. Jensen, supra. And the court stated that the doc- 
trine of The Hamilton could not be extended to the situation then be- 
fore the court. It is évident that the Suprême Court did not intend 
to overrule the cases upon which The Hamilton was based. 

There can be no question but that, when a maritime right has been 
created by a state law, the admiralty courts of the United States may 
enforce such right. 

In the case before me, the libelant has stated a maritime case, aris- 
ing under a statute of Maine, which may be enforced in a court of. ad- 
miralty. 

The motion to dismiss the libel is denied, but without costs. 
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MIJIB V. MOBKIS et al. 

(Circuit Court of Appeals, Ninth Circuit. October 4, 1920.) 

No. 3467. 

Jiidgment '^^S2S{1) — At law on merîts bar to subséquent suit in equity on 
same faets. 

A suit in equlty in a fédéral court held barrcd by judgment of a state 
court, affirmed by the Suprême Court of tbe state, In an action at law be- 
tween the same parties based on the same facts, and where the évidence 
was substantially the same. 

Appeal from the District Court of the United States for the District 
of Oregon; Charles E. Wolverton, Judge. 

Suit in equity by Jane W. Muir, executrix of the will of WilUam T. 
Muir, deceased, against James H. Morris and Fred S. Morris, partners 
as Morris Bros., James H. Morris, and Fred S. Morris. Decree for 
défendants, and complainant appeals. Affirmed. 

For opinion below, see 257 Fed. 150. 

Wm. D. Fenton and James E. Fenton, both of Portland, Or., for 
appellant. 

Teal, Minor & Winfree, Dolph, Mallory, Simon & Gearin, and W. C. 
Bristol, ail of Portland, Or., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The appellant sought by this suit a decree 
declaring that in and prior to the month of June, 1905, the appellees 
held the légal title to 1,000 shares of the capital stock of the Oregon 
Water Power & Railway Company, in trust for the appellant's testate, 
William T. Muir, and continued to hold the stock for the latter and his 
successors in interest until about April 27, 1906, when they sold ail of 
the stock of the power and railway company, including the 1,000 shares 
so held in trust by them, at the price of $65 a share, and that after 
such sale the appellees held the sum of $65,000 for Muir until his 
death on the 4th day of November, 1911, and that ever since the date 
last mentioned the appellees hâve held and now hold the said money in 
trust for the appellant herein as représentative of said William T. 
Muir, deceased, for which amount, with interest and costs of suit, 
the appellant prayed judgment. 

The défendants to the suit interposed various défenses, among 
which was one setting up in bar an action brought by Muir June 24, 
1911, in a state court of Oregon, in which action the présent appel- 
lant was substituted as executrix of the estate of the deceased, Muir, 
which action resulted in a judgment of the trial court granting a 
motion made by the défendants thereto (who are the présent appellees) 
for a nonsuit and dismissing the action, which judgment was subse- 
quently affirmed by the Suprême Court of the state on appeal thereto. 
Muir V. Morris, 80 Or. 378, 154 Pac. 117, 157 Pac. 785. Thereafter a 
pétition for a rehearing of the case was presented to the court in banc 

'or Pther cases see same toplo & KBY-NUMBBR in ail Key-NUmbered Dlgests & Indexes 
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on considération of which pétition the court states (80 Or. at page 393, 
157 Pac. 785) that— ■' 

"In response to an urgent pétition for a rehearing the entire record lias 
again been examlned." 

Such re-examination resulted in a further statement by that court of 
the facts of the case (which appear to hâve been also quite fully stated 
in its original opinion), and in a further opinion of the court denying 
the rehearing and again affirming the judgment of the trial court dis- 
missing the action. It clearly appears, 'from those opinions that the 
merits of the case were involved in the motion for a nonsuit made by 
the défendants at the close of the testimony for the plaintifï at the trial. 

That case was, as has been said, begun by William T. Muir, and, 
he having died within a few months thereafter, the présent appellant 
was substituted in his stead in the action in the state court. The 
facts calling for and receiving the judgment of the state courts, as 
well as the pleadings in those courts, were thus stated by the Suprême 
Court of the state on the pétition for rehearing (80 Or. 393, 157 Pac. 
785): 

"Morris & Wliiteliead, Banlters, was a corporation whicli owned and liad 
control of several otlier corporations, including the Oregon General Electric 
Cwmpany, which was incorporated on December 6, 1901, with a capital stock 
of $2,000,000, divided Into 20,000 shares. W. T. Muir and three others each 
subscrlbed for one share of the stock of the Oregon General Electric Company, 
and the balance of the stock was subscribed by Fred S. Morris, who held the 
stock, however, as the property of Morris & Whitehead, Bankers. On June 7, 
1902, the name of the Oregon General Electric Company was changea to the 
Oregon Water Power & Eailway Company. On November 24, 1902, Julius 
Christensen and the défendants James H. Morris and Fred S. Morris formed 
a partnership under the name of Morris Bros. & Christensen, and succeeded 
to ail the assets and business of Morris & Whitehead, Bankers. The capital 
stock of the Oregon Watêr Power & Eaijway Company was trànsferred from 
the corporation of Morris & Whitehead, Bankers, to the partnership of Morris 
Bros. & , Christensen ; the partnership agreement making James H. Morris 
and Fred S. Morris each the ôwner of two-fifths, and Julius Christensen the 
dwner of ohe-flfth, of the stock so trahsferred. In June, 1905i the partnership 
of Morris Bros. & Chiristénsen wks dissolved, and about the same time JaJnes 
H. Morris and; Fred S. Morris formed' a partnership under the name of Morris 
Bros. When the.flrm of Morris Bros. & Christensen wa^ dissolved, ail the as- 
sets, including stock in the Oregon Water Power & Raitway Company, which 
were apportioriefl to James H. Morris and Fred S. Morris, were taken over 
by the partnership' Of Morris Bros. In April, 1906, Morris Bros, sold ail thelr 
stock in the Oregon Water Power & Railway Company for $65 lier share. 
W. ,T. Muir, an attorney, who occupled a high position in the profession, en- 
tered the service of Morris & Whitehead, Bankers, on February 15, 1901, and 
his employment was continued by his successors in interest until April, 1906, 
when Morris Bros, sold ail thelr Oregon Water Power & Railway Company 
stock. Mr. Muir recôived an agreed salary of $200 per month until April, 
1902; pursuant to att agreement made in advance the amount was $275 per 
month from April, 1902, to December 31, 1902 ; during 1903 the agreed salary 
was $400 per month ; on January 1, 1904, the salary was arbitrarily reduced 
by the employer to $275 për month, and while Mr. Muir did not formally agrée 
to the réduction, he continued to receive $275 per month without objection 
during the rëmainlng perlod of his service. 

"The amended complaint allèges that W. T. Muir 'entered into the service 
and employment of the said Morris & Whitehead, Bankers, for an agreed 
salary as the attorney and counsel of said Morris & Whitehead, Bankers,' 
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and it was agreed that he would act as légal advlser for that corporation and 
for otlier corporations theii owned and controlled by Morris & Whiteliead, 
Bankers; that acting through its représentative, Fred S. Morris, tlie em- 
ployer, Morris & Wbitehead, Bankers, agreed with W. T. Mulr that he was 
inadequately compensated for the services he vpas then performing, and that 
if he would continue in the service for such salary, and dévote his best éner- 
gies to the success of the corporation, he would receive additional compensa- 
tion for his services, and that such additioiial compensation would be 'an in- 
terest in the property, shares of stock, profits, and business of the said Oregon 
Water Power & Railway Company and of the other said corporations then 
owned, promoted, and operated by the said Morris & Whitehead, Bankers ; 
that at said time the amount and extent of the interest of the property, shares 
of stock, profits, and business in the said Oregon Water Power & Railway 
Company, and said other corporations which the said William T. Muir under 
said agreement was to receive as additional compensation which was noî 
then and there fixed or determined, but the amount of such interest in the 
property, shares of stock, profits, and business of the said Oregon Water 
Power & Railway Company, and said other corporations, which the said Wil- 
liam T. Muir was to receive, as aforesaid, was to be thereafter flxed and de- 
termined as soon as the business of the said Oregon Water Power & Railway 
Company, and the said other corporations, and the business of the said Morris 
& Whitehead,"Bankers, should be made and become suceessful and profitable.' 
It is then alleged that the partnership of Morris Bros. & Christensen assumed 
and agreed to pay ail the liabilities of the corporation ealled Morris & White- 
head, Bankers, and that the partnership agreed that W. T. Muir was Inade- 
quately paid, and that if he would dévote his best énergies to the properties of 
his employer» he would receive as additional compensation 'an interest in the 
property, shares of stock, profits, and business' of the corporations operated 
by Morris Bros. & Christensen, the extent of such additional compensation 
to be determined afterward. 

"The plaintiff continues the narrative by averring that on or about Novem- 
ber 7, 1Ô04, in accordance with the agreements made with Morris & Whitehead, 
Bankers, and Morris Bros. & Christensen, relative to additional compensa- 
tion, the partners In the flrm of Morris Bros. & Christensen agreed among 
themselves that the amount, character, and manner of payment of the addi- 
tional compensation which W. T. Muir was to receive would be 1,000 shares 
of the capital stock of the Oregon Water Power & Railway Company, but that 
the stock was not issued to him. The pleading proceeds by alleging that when 
the partnership of Morris Bros. & Christensen was dissoîved, and as a part of 
the dissolution agreement, the dls^solving partners agreed that the 1,000 shares 
of the Oregon Water Power & Railway Company stock which the partnership 
had In November, 1904, determined to issue to Muir wduld be and was his 
property, and that he was entitled to the stock as additional compensation, 
and that it was agreed between 'Julius Christensen, on the one hand, and 
the said James H. Morris and Fred S. Morris, on the other hand,' that James 
H. Morris and Fred S. Morris would deliver to W. T. Muir, Immediately 
af ter tjie dissolution of the agreement, 1,000 shares of the capital stock of the 
Oregon Water Power & Railway Company, and 'that in furtherance and in 
part performance of the said agreement of disfcolution of the said partner- 
ship of Morris Bros. & Christensen made between the said members thereof 
as aforesaid, the s^id Julius Christensen then and there assigned, turned over, 
and delivered, unto the said James H. Morris and Fred S. Morris ail of the 
capital stock of the said Oregon Water Power & Railway Company then owned 
by the said Julius Christensen, and ail of his interest in the sajd Oregon 
Water Power & Railway Company.' 

"The complaint concludes by averring that Morris Bros, sold the capital 
stock of the Oregon Water Power & Railway Company, including the 1,000 
shares, which should hâve \>een delivered to W. T. Mulr, for ,$65 per sharp, 
on account of which it Is alleged that the défendants are indebted to the 
plaintifl: in the sum of $65,000. The défendants deny that they or any of 
their. predeeessors- ever agreed to pay W.; T. Muir additional compensation, 
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and thpy likewise deny that they or any of tlieir pre'decessors agreed to Issue 
stock to W. T. Muir." 

A comparison o£ the foregoing facts with the record upon the 
présent appeal shows, in our opinion, that the substantial and control- 
ling facts in the two cases are precisely the same; and it is in effect, 
we think, so stated in this excerpt from the opinion of the court below 
(257 Fed. 153): 

"The very crux of this case was presented to the Suprême Court, as it is 
hère, namely, that the members of the firm of Morris Bros. & Christensen, ou 
or prior to June 26, 1905, set aside to Muir 1,000 shares of the capital stock 
of the Oregon Water Power & Itailway Company to be held for his use and 
benefit, and it was héld in effect that the negotiations of the parties in that 
respect, whatever they were, were mërged into and becàme a part of the 
written agreemeiits for dissolution of the flrm, and tliat Muir could not oe 
permitted to establish otherwise the alleged agreement upon which he relied 
for reco\'ery. However, by reason of the very strong contention of counsel 
that the allegod setting apart of the 1,000 shares of the power company stock 
to Morris Bros, for the use of Muir was an independent arrangement and 
agreement by and between the members of the firm of Morris. Bros. & Chris- 
tensen, and wholly aside from any of the agreemonts entered into looking to 
the dissolution of the firm, I am impelled to considor the case on that theory, 
but without deciding that the allegod independent agreement is not merged in 
the written agreements for dissolution." 

The court below proceeded to consider the alleged arrangement 
regarding the setting aside of the 1,000 shares of the power company 
stock to Morris Bros., for William T. Muir as an independent agree- 
ment, and, without undertaking to décide whether or not it was merged 
in the written agreements of the parties, held that the évidence did 
not sustain the contention of the complainant. That the alleged in- 
dependent agreements were so merged, however, wSs expressly decided 
in the former action. 

We hâve, therefore, the identical questions presented on this appeal 
that wére' contested on the nierits between the same parties in the 
former .action in, the state court of Oregon. Speaking of a similar 
condition the Suprême Court of that state said in Stager v. Troy 
Laundry Co., 41 Or. 141, 68 Pac. 405 : 

"It is practically conceded by counsel for both parties that the évidence ad- 
duced at the trial, np to the tlme df the interposition of the motion for a 
nonsuit, is in ail material respects the same as that adduced up to thè tlme of 
making a like motion at the former trial. We hâve therefore the Identical 
question presented on this appeal that was contested aiïd disposed of ' on the 
former. Stager v. Troy Laundry Co., 38 Or. 480, 63 Pac. 645, 53 L. K. A. 459. 
We then concluded, after a careful Inspection of the évidence, that the noti- 
sult was properly denied by the trial court. That. view of the question has 
become the lavV of the case, and it Is not .subject to review on a second appeal. 
The rule has long been establisbed, and is uniformly adhered to, that an ap- 
pellate court will not revise or reverse Its former décisions, made in thé same 
cause and upon the same state of facts, and this for two reasons: (1) They 
stand as précédents and authority, as if made in any other case upon a like 
state of facts; and (2) as adjudications between the same parties. The 
pollcy of the law and the practical administration of justice require that 
there should be an end of litigation, and the rule lias grown up to meet this 
, requlremeht." 

In White V. Ladd, in the same volume (41 Or. 332, 68 Pac. 739, 
93 Am. St. Rep. 732), the same court f urther said : 
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"The potency of a judgment as an estoppel conclucles every fact necessary 
to upliold it, and cxtcnds, not ouly to matters actually determined, but to 
every other matter which the parties might hâve litigated, and hâve de- 
oided as incident to and essentlally conneeled with the subject-matter of the 
litigatlon, and every matter comlng within the legitlmate purview of the origi- 
nal action, both in respect to the matters of claim and défense, and a default 
judgment, or one confessed, is attended with the samo légal conséquences, as 
thore exist no tenable grounds of distinction between a title confessed and 
one tried and determined. Barret v. Falling, 8 Or. 152; Neîl v. Tolman, 12 
Or. 2S9, 17 l'ac. 103; Glenn v. Savage, 14 Or. 5G7, 13 Pac. 442; Harris v. 
Harris, 36 Barb. 88 ; Hanson v. Manley, 72 lowa, 48, 33 N. W. 357 ; Hobby v. 
Bunch, 83 Ga. 1, 10 S. B. 113, 20 Am. St. Rep. 301 ; CromwcU v. Sac County, 
!14 U. S. 351. This applies where a subséquent action is sought to be maln- 
tained upon the same claim or demand. But, if the second action is upon a 
différent claim, the former judgment will ouly operate as an estoppel against 
the matters actually litigated, or as to facts distinctly in issue in that ac- 
tion. Appelgate v. Dowell, 15 Or. 513, 10 l'ac. C51 ; Oromwell v. Sac County, 
04 TJ. S. 351." 

The case of CarroU v. Grande Bonde Electric Ce, 49 Or. 477, 90 
Pac. 903, relied on by the appellant, was an action by the administra- 
tor of the estate of one Léonard Carroll to recover damages alleged to 
hâve been caused by the négligence of the défendant company, the an- 
swer of which denied such négligence, and also set tip contributory 
négligence on the part of the deceased. The action was tried with a 
jury, and after the plaintilt had introduced lier testimony, and rested, 
the défendant moved for a nonsuit, on the ground, among others, that 
the death of her intestate was caused by his own négligence. The mo- 
tion was granted — the record reciting: 

"That the plaintiff's intestate, Léonard Carroll, at the time of the accident 
complained of, resulting in his death, was guilty of contributory négligence, 
which was the proximate and direct cause of the injury resulting in his 
death." 

The judgment in that action was subsequently affirmed on appeal, 
and thereafter another action was brought for the same cause by the 
same plaintifif against the same défendant, to which the défendant 
pleaded the judgment in the former one as a bar. The statute of the 
State authorized a judgment of nonsuit in such a case against the plain- 
tifï on motion of the défendant, when upon the trial the plaiiitifif fails 
to prove a case sufficient for submission to the jqry, and that when such 
judgment is given the action is dismissed, but that such dismissal shall 
not hâve the effect to bar another action for the same cause. Sections 
182, 184, B. & C. Comp. In holding the former action no bar in that 
case, the Suprême Court of the state said; 

"The statute would seem to Icave no room for argument as to the effect of 
an involuntary judgment of nonsuit." 

But Mr. Chief Justice Bean, who delivered the opinion of the court, 
proceeded to say that — 

"On a motion for a nonsuit, the court has no jurisdiction or authority to 
pass upon the merits or adjudicate the rights of the parties, and an attempt 
to do so is a nuUity." 

It is obvious that that statement was not necessary to the décision, 
since the court had already, practically decided the question upon and 
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in accordance with the express déclaration of the state statutes; but, 
if it can be properly regarded as aii essential part of the décision, we 
are unable to see how it can be reconciled with the subséquent décision 
of the court in the subséquent case of Muir v. Morris, 80 Or. 378, 
404, 154 Pac. 117, 157 Pac. 785, hereinbefore referred to, in which 
thé same court, in an action where a motion for a nonsuit was made by 
the défendant and granted, twice f ully considered and decided the 
case upon the merits. That being so, and the two suits of Muir v. Mor- 
ris being between the same parties, and the évidence being practically 
the same in each, we see no escape from the conclusion that the former 
judgment is a bar to the présent suit, notwithslanding the contention on 
the part of the appellant that the bill in the présent case contains varions 
allégations not contained in the complaint in the law action. 
The judgment is affirmed. 



SCHOONMAKER CONNERS CO., Inc., v. LAMBERT TRANSP. CO. et al. 

(Circuit Court of Appeals, Second Circuit. July 3, 1920.) 
No. 208. 

1. Shipping <S='58(3) — Charterer by démise prima facie liable for damage to 

seow. 

Wliere a scow wittiout motive power, demised to a charterer, was re- 
ceived in good condition and was to be returned in like condition, but was 
returned in bad condition, it is incumbent on tlie cliarterer to sliow (1) 
liow tlie damage occurred, and (2) that it was not caused througli its nég- 
ligence, or througli tlie négligence of any one to whom it had intrusted the 
boat. 

2. Shipping '§='54 — In absence of covenant to retum in good condition, 

charterer liable only for négligence. 

Where a charter party contains no covenant for the return of the vessel 
In good order and condition, there is no Uability for injury to the vessel 
without proof of négligence. 

3. Shipping <S=>58(2) — Négligence of charterer, causing damage to scow, 

shown by évidence, i 

A findlng that damage to a scow was caused by négligence of a sub- 
charterer held sustained bj' évidence showing that it placed 1,200 drums 
of caustic soda on the scow's declc, where it remnined uncovered for 50 
days, that under such conditions some of the soda would leak from the 
drums, that the deck and sldes pf the scow were eaten and deeayed, and 
that similar eftects on wood had previously resulted from like cause. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Schoonmaker Conners Company, Incorpo- 

rated, against the Lambert Transportation Company, with the Acme 

Steamship Corporation, impleaded. Decree for libelant against both 

, respondents, and the Acme Steamship Corporation appeals. Affirmed. 

The libelant and respondent are corporations organized and existing under 
the laws of the state of New York and having their respective offices in the 
City of New York. On Deeember 24, 1917, the libelant chartered to respondent 
its scow, Kaaterskill Nov 4, which at the time is alleged to hâve been tight, 

1 , ; 

■ (g==>For other cases see same topic & KEY-NUMBEU in ail Key-Numbered Digests & Indexes 
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stauneli, and strong and in every respyct seaworthy. The cliarter was to com- 
mence on December 25, 1917, and >vas to continue until the scow was returned 
to libelant in the towing limits of New York Harbor, at a place designated 
by libelant, in the same condition as wlien she entered upon the charter, less 
ordinary wear and tear. The rate to be paid by respondent for thfe use of 
the scow was $12 per day. The libel contains, among others, the following 
allégations : 

"Seventh. That the said scow Kaaterskill No. 4 was a boat without motive 
power, and the charter of the said scow by the libelant to the respondent 
amounted in law to a démise of said scow to the respondent. 

"Eighth. That the respondent falled and neglected to return the said boat 
to the libelant in the same condition as when she èntered upon the said 
charter, less ordinary wear and tear, but loaded or eaused and allowed the- 
said vessel to be loaded wlth a cargo of caustic acid, which was a dangerous 
cargo, and a cargo likely to cause damage by eating away the structure o1? 
.said scow, despite the protest of the libelant, made to the respondent at the 
time. 

"Ninth. That thereafter, and on or about April 11, 1918, the resppndent 
returned the said scow to the libelant in a damaged condition, owing to the 
loading and carrying of the said cargo, and failed and neglected to return 
the said boat in the same condition as when delivered to the respondent, les» 
ordinary wear and tear. 

"Tenth. That the said damage to said boat was not eaused by ordinary 
wear, and tear. 

"Eleventh. That by reason of the premises, the libelant bas been damaged 
in the making of the repairs, towing, survey fées, demurrage, etc., in approxl- 
mately the sum of flve thousand ($5,000.00) dollars." 

The answer denied the allégations contained in ail the above paragraphs, 
except the seventh, which it admitted. 

The Lambert Transportation Company, Incorporated, having answered, 
then flléd a pétition, in which It declared that it had chartered the scow 
Kaaterskill No. 4 to the Acme Steamship Corporation, and that the latter 
had used the said scow and had loaded the same with a cargo Oif caustic 
acld, and had failed to cover the cargo, and failed to take the ordinary pré- 
cautions in handling the acld, and in faet had used the scow for the purpose of 
lightering caustic acid in the face of the protests of the petitioner; and it 
further alleged that any damage done to the scow as alleged in the llbel was 
eaused, not by the petitioner, but by the fault, neglèct, and carelessness of the 
Acme Steamship Corporation. It prayed that the latter might be cited to ap- 
pear and answer on oath, and be held solely liable for any damage that had 
been eaused to the Kaaterskill. 

The Acme Steamship Corporation, being thus impleaded, flled an answer, 
in which it denied the various allégations contained in the libel, admittingv 
however, that the scow waj a boat without motor power.' The court below 
has entered a deçree against the Acme Steamship Corporation and the Lam- 
bert Transportation Company, with process first against the Acme Steamship 
Corporation, and, if they should not respond, against the Lambert Transporta-' 
tion Company. The final docree, including interest and cost as taxed, is in 
the sum of $5,072'.89. 

Alexander S. Bacon, of New York City (Charles Podsenick, of New 
York City, of counsel), for respondent appellant. 

Macklin, Brown, Purdy & Van Wyck, of New York City (William F. 
Purdy, of New York City, of counsel), for libelant appellee. , 

Edward Brown, of New York City, for respondent appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). [I]; 
It appears, and indeed is conceded, that when the Kaaterskill was char- 
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tered to the Lambert Transportation Company, respondent herein, she 
was in good condition, and that when the boat was returned she was 
in bad condition. It was therefore incumbent upon the aforesaid re- 
spondent to show: (1) How the damage occurred; and (2) that it was 
not caused through its negHgence, or through the négligence of any 
one to whom the respondent had intjiisted the boat. White v. Upper 
Hudson Stone Co,, 248 Fed. 893, 160 C. C. A. 651 ; Terry & Trench v. 
Merritt & Chapman Derrick & Wrecking Co., 168 Fed. 533^ 93 C. C. A. 
613. 

That the libelant is entitled to a decree is admitted by the Lambert 
Transportation Company, Incorporated, the respondent. The real 
matter in issue, therefore, is as to the liabihty of the Acme Steamship 
Corporation, which is impleaded. It is admitted that, when the scow 
was returned to the Hbelant, she was not only not in the same condi- 
tion she was in when she was taken over, but that she was indeed in a 
very bad condition. As the charter party contained a covenant wherein 
it was agreed that the scow was to be returned in like condition as on 
dehvery, reasonable wear and tear excepted, the Hability of the re- 
spondent is of course beyond any question. 

[2] The difficulty in the case arises over the relation of the Acme 
Steamship Corporation to the matter, and is due to the fact that, after 
the respondent took over the scow under its charter with the libelant, 
it in turn subchartered her to the Acme Steamship Corporation, and 
in doing so failed through carelessness to exact of the latter a covenant 
for the return of the boat in the same condition as she was in on deliv- 
ery, reasonable wear and tear excepted. It is settled law that, where a 
charter party contains no covenant for the return of a vessel in good 
order and condition, there is no Hability for in jury to the ves$el without 
proof of négligence. C. F. Harms Co. v. Upper Hudson Stone Co., 
234 Fed. 859, 148 C. C. A. 457. The Hability of a charterer dépends 
upon the terms of the charter party, and if the injuries complained of 
are not within the terms of the charter party then Hability will turn 
upon whether the darriages are attributable to the charterer's négli- 
gence. WorraH v. Davis Coal & Coke Co., 122 Fed. 436, 58 C. C. A. 
418; W. H. Beard Dredging Co. v. Hughes (D. C.) 133 Fed. 680. 

[3] In determining the question of négligence it becomes necessary 
to examine into the facts as they are disclosed upon the record. When 
the boat was chartered to the Lambert Transportation Company she 
was, as we hâve said, in good condition ; and the record discloses that 
she was in good condition when the Lambert Transportation Company 
subchartered her to the Acme Steamship Corporation. When she was 
returned by the latter, her decks had been eaten away and badly damag- 
ed. The court below found that the damage was caused by the négli- 
gence of the Acme Transportation Corporation in loading a Cargo of 
caustic soda upon the boat and leaving the cargo uncovered in the rain 
and weather, so that the rain, by dissolving some of the cargo, which 
leaked frorn the drums in which it was contained, prodviced a chemical 
change upon the resinous material in the planking of the deck of the 
boat, causing the condition complained of . But this condition was not 
confined to the deck. The same charâcter of injury which appeared on 
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the deck appeared also on her sides and to a lesser extent on her bottom 
and along inside the skin of the barge. There had been placed on 
the deck 1,200 drums of catlstic soda, and some of thèse drums had 
been there for a period of 50 davs, exposed to the rain and snow. 

There is a conflict in the testimony. The vice président of the Acme 
Company, who stated that he had been engaged in deahng in woods for 
34 years, and who had owned, built, bought, and sold scows, and who 
saw the deck of the Kaaterskill before and after she was loaded with 
the caustic soda, and who was asked what the condition of the deck was 
after the caustic soda was removed, answered that he saw no change 
in its condition. The following are excerpts f rom his testimony : 

"Q. Ilave you had any expérience wlth caustic soda? A. Tes sir. 

"Q. Wliat was it? A. For tlie last four years l've lieen handling gênerai 
cargo to Italy and Frencli ports, l)ut prineipally to Italian ports, and l've 
haiidlcd 15,000 drums approximately of caustic soda, probably as many as 
20,(K)0 drums. 

"Q. What was the effect of the caustic soda on the ships, or on wood? 

"Mr. Hull: I object to tluit. (Objection sustained.) 

"Q. Wliat did you actually see? A. I hâve handlcd it on the dock and on 
open barges. I liave had it stored on tlie wooden docl: for as long as 7 montlis 
at a time. The caustic soda would sometimcs get ont of the drums, by reason 
of tlie holes being in the drum — hoolcs where the stevedores sticlc them in 
the side of the drum, and caused a little to come out — and that would get on 
the wood. I had it for 7 months on Pier 03, North River, on the wood, and 
no hurt to it at ail. 

"Q. What was the wood on Fier 63? A. Fine. 

"Q. What was the effect of the caustic soda on the wood of Fier 63? A. 
Noue. 

"Q. Was that out, exposed to the air? A. Partly se, and partly not; most 
of it was uncovered. 

"Mr. Hull : Then I ask that the answer be stricken out, because he said it 
was partly uncovered. 

"Witness: Fart of it was under cover, where it was under the shedded por- 
tion of the dock. (Motion denied.) 

"Q. In relation to that part which was exposed, not under cover, how long 
would it be there at a time? A. It was there as long as 7 months. 

"Q. Was it during that time exposed to the rain? A. Right out In tho 
open. _ 

"Q. And part of the caustic .soda was out of the drums, out on the wood? A. 
Yes, sir. And the same on Fier 2, Empire Stores, and we had the same thing 
over there, 2,300 drums, and part of it was under cover, and where the cover- 
ed space was fllled up we put it right out in thy open. 

************ 

"Q. Would exposure to water and air alone cause Oregon pine, or yellow 
pine, to beconie rotten, to get Info sliver? A. The exposure to sun and to 
water or rain alternately would cause decay to set in very quicky. If the wood 
was kept wet, and saturatod with water at ail times, it would not decay at 
ail ; but the alternate action of the sun and the water would cause it to 
decay more rapidly than if kept perfectly dry or perfectly wet. 

"Q. Did you ever hear of such a thing as caustic acid? A. I never hâve." 

An analytical consuhing chemist, who had worked with caustic 
soda in the laboratory and in.spected and handled it in warehouses and 
docks for a period of 8 years, testified on behalf of the Acme Steamship 
Corporation. The following are excerpts f rom his testimony : 

"Q. How is caustic soda u.sually wrapped? In what container? A. Caustic 
soda is usually wrapped in iron drums. The drum is made so that it has one 
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openlng, and that Is usually elosed by a friction- top container, like a friction 
top can. The eaustic soda is placed In the drum, where it is fused in tlie 
manufacture, and poured into the drum in the fused state, so that after it 
cools down it becomes one solid ihass in the drum. , 

"Q. Tliat is to say, the eaustic soda of commerce, as prepared for trans- 
porta tion, when eooled, is a solid mass inside of this iron drum? A. It is. 

"Q. What is the eflfect of water upon eaustic soda? A. Water will dissolve 
eaustic soda. 

"Q. Does it produce an acidî A. No. 

"Q. Is there such a thlng as eaustic acid? A. No. 

"Q. Caustic soda is an alkali? A. It is. 

"Q. And what is the eflect of alkali on acid? A. Alkali neutralizes acid, 
and forms a sait. 

"Q. They are diametrically opposed? A. They are. 

*• • • • * * * * * * • 

"Q. What is the effect of caustic soda In the présence of water on wood? A. 
I hâve never seen It hâve any efCect. 

• *,* « • * • • * * * « 

"Q. Do you know the action of caustic soda, in the présence of water, on 
wood? A. I hâve never seen any deleterîous effect of caustic soda and water 
upon wood." 

This same witness, however, testified as follows: 

"The pine olls, or the pine tars, usually contain a small percentage of rosln. 
Turpentine is made by the distillation of the sap from the tree, and the 
residue is rosin, and rosin is approximately 75 per cent, of rosin acids, and 
they saponify, so that in the pine cil there Is usually a small percentage of 
tîiesè rosins, and they are acted upon by the caustic soda, so that there is 
some action of soda on the oil." 

Thereupon the court said : 

"You probably are aware of the bearing It has in my mind, but this is 
the conclusion I am tempted to make from what you say. ïou hâve heard the 
évidence, and you know the contentions of the parties, and I treat you more 
as an ?iid of the court than as a partisan witness. It suggests itself to me 
that, as this caustic soda was on the deck of this boat for a period of nearly 2 
mon|ths, 50 days, it Is yery llkely that the condition of the deck afterwards 
was causéd by îust the reaction you mention, saponification of the resinous 
acids In the sap of the pine wlth the caustic soda, because the condition of the 
deck afterwards seemeâ to be exactly what might resuit if the gummiy sap had 
b^en removed from the surface of the deck. In other words, It pulled loose 
without any âdhéslve. Would that be chemically a possible reaction?" 

To this question the witness replied : 

"That would be possible, assumlng that the caustic remalped as caustic." 

The f ollowing excerpt is from the record of what passed between the 
court and this same witness : 

"The Court : If you should suppose that this caustic soda had fallen out, in 
a small heap, an inch thick, or something of that sort, the part below the 
bottom would remain caustic soda? 
■ ."Witness: ItwoMld. 

: "The Court: And when that was wetted it might, If it iay there, hâve ac- 
tion on the resinous acids? 
•-■ "Witness: ïes, sir. 

"The Court : And you are not prepared to say that even the sodium carbon- 
ate would not also hâve an action. If long enough prolonged? 

"Witness: If long enough prolonged — I am not ready to say anything about 
that." 
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A witness called On behalf of the superintendent of the Hunters 
Point Dry Dock Company, a repair yard in the çity of New York, 
who had 20 years' expérience in the repair of barges and scows, and 
vvho made the repairs on the Kaaterskill, testified as to her condition 

as f ollows : 

"I found tliat the planklng was curled up, and sort of strips like, in ribboii 
pièces, and the pièces we took hold of were very brittle, and the deck had 
turned a roddish tono in a number of places, and where this aeid had run 
throiigh the scupper hole, down over the side, under the rail, it had burned, or 
caten away, on the timbers, so that you conld grab some pièces up in your 
liands into flakes and pièces. 

"Q. It had made the timber so that the flber seemed to be disintegrated? 
A. As though it had decayed it, just as though it was rotten." 

The follovving is a further excerpt from his testimony: 

"Q. Hâve you, during your, expérience, had occasion to survey damage npon 
boafs which had carried caustic soda before tiiis one, or since this one? A. 
Yes, sir. 

"Q. T'pon how niany? A. Two others that I remcmbcr. 

* * ** ** * **« * * 

"Q. Both those beats had carried caustic soda? A. Yes, sir. 

"Q. Was there any damage donc on those boats? A. Yes, sir. The decks 
were badly scarred, and the wood was as though it had been decayed, and it 
seemed as though layers lifted ont became brittle. 

"Q. Was that in a gênerai way about the same damage you saw on this boat? 
A. Yes, sir." ,■■■■' 

The learned District Judge has written a very carefully prèpared 
and discriminating opinion in this case, in which he has reached the 
conclusion that the damage was caused by the présence of the soda. 
There is évidence which showed to his satisfaction, and which shows to 
our satisfaction, that the kind of damage herein complained of had oc- 
curred in the past, from a hke cause. It was not an unknown injury, 
although it may hâve been unknown to the Acme Steamship Corpora- 
tion. The fact that it was unknown to that company does not absolve 
from liability, if they were handling a substance which in other instanc- 
es had caused damages. Within a few days of the time when the scow 
was turned over to the Acme Steamship Corporation, the latter's at- 
tention was called to the dangerous character of the cargo. The libel- 
ant notified the Lambert Transportation Company, and that cômpany 
notified the Acme Company by téléphone, and also by letter. The treas- 
urer of the Lambert Company testified : 

"Schoonmaker-Conners notified us about a dangerous cargo being on that 
boat, and immediately I got in touch with Mr. Pendleton and told him that 
there was caustic soda on there, and it would eat the planks of the tug, and 
there would be serions damage there unless he covered the cargo. He said hé 
was sending to ïwenty-Ninth street, Brooklyn, for cover, and that he would 
cover up that cargo." i 

The covers were not put on the cargo, and the Acme Company must 
answer for the loss occasioned by its négligence. If one having charge 
of a wooden vessel puts a substance on her deck, which eats tlie deck 
up or destroys its strength, such act is négligence. That the Acrnç 
Company did put the caustic sodé on the deck, and did leave it unpro- 
teçted from the weather, is not denied. 
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Tlie court below, having reached the conclusion that the Acme Steam- 
ship Corporation was liable in damages for the injuries complained of, 
referred the matter to a commissioner to ascertain and compute the 
amount of the damages and report the same to the court. Testimony 
was accordingly taken, and in due time the commissioner reported, 
and, no exceptions having been taken thereto, the court confinned 
it and entered a decree accordingly. When the matter got into this 
court on an appeal from the interlocutory and final decrees, the Acme 
Steamship Corporation complained of the amount of the damages as 
awarded ; but that question vve must ignore, as no exceptions had been 
taken to the commissioner's report. 

Decree afïirmed. 



In re B. SOLOMON & CO. 
Pétition of KAHN. 

(Circuit Court of Appeals, Second Circuit. July 3, 1920.) 
No. 207. 

1. Bankruptcy «3=140 (3) — Purcliaser tlirougli banltrupfc stockbrolier may re- 

claini st(vcl{ of same liind. 

Where a stoclcbrolcer at the time of liis bankruptcy had in his posses- 
sion certifloates of stock of the same kind as that bought for a customer, 
tlie customer is entitled to reclalm suçh certiiicates, whether or not they 
are the identical ones bought for hlm. 

2. Brokers <S=>31 — Cannot buy from or sell to customer. 

A stoekbroker employod by a customer cannot, wlthout the Ivnowledge 
and consent of the customer, fill the order with stock owned by hlm- 
self. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of B. Solomon & Co., bankrupt. On pétition of L,eo 
Kahn to revise an order of the District Court. Affirmed. 

Léo Kahn filed a pétition in the court below in which he alleged : That Ben- 
jamin Solomon, Joseph H. Sugarman, and Philip Kastel were partners in 
J)usiness under the name of B. Solomon & Co., and were engaged as brokers for 
the purcliase and sale of stocks and other securitles, with an office in the city 
of New York. ïhat prior to .Tuly 25, 1018, Léo Kahn directed the above firm 
to keep for him and crédit hls accouut with 11,.500 shares of Tuxpam Star OU 
Corporation stock. That prior to .Tuly 24, 1918, he (Kahn) had been notified 
by B. Solomon & Co. that they had purchased and held for his account 11,500 
shares of stock in tlie Tuxpam Star OU Corporation. That the stock was fuUy 
ptaid for, and that no lien exlsted agalust it in favor of B. Solomon & Co. 
That prior to the said July 24, 1918, he (Kahn) had dellvered to the aforesald 
firm for safe-keeping 900 shares of the stock of the Keystoue Oil Company, and 
that against this stock no lien or charge of any character existed in favor of 
B. Solomon & Co. That on July 2.5, 191S, a pétition in bankruptcy was flled 
against B. Solomon & Co., and the firm was declared bankrupt, and a recelver 
was appointed. That thereafter, and on August, 1918, he (Kahn) made a 
demand upon the reeeiver for the delivery of the aforesald stocks, and the de- 
mand was refused. That petltloner asked for an order directing the reeeiver 
to tnrn over to hlm (Kahn) the stocks above referred to. 

The reeeiver admits that he received 900 shares of stock In the Keystone Cil 

^ssFor otber cases see same topic & KEY-NUMBBB in ail Key-Numbered Digests & Indexes 
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Company and 4,000 sliares of the stock of the Tuxpam Star Oil Company. He 
claims that Kahn is imlebted to the estate in the sum of $1,101.60 upon a 
<;heck dated July 24, 1918, which eheck he clairas was given to the bankrupts 
by Kahn "in paymcnt oî the purchase price of certain stock." He also clalms 
a lien on ail the securities for tho payment of the check, and therefore asks 
tliat the prayer of the pétition be deuied. 

The question thns raised was referred to a spécial master, and he reported, 
recommending that the claimant, Kahn, sliould pay to the recelver tlie amount 
of $1,101.60. with interest, and tliat thereupon the receiver be directed to .sur- 
render to the claimant the 900 shares of Keystone stock and the 4,000 sharea 
of Tuxpam stock now in his (the receiver's) hands in fuil of ail claims whicli 
the said Kahn has against the said receiver. 

Exceptions were taken to the report, and were overruled by the District 
Judge, who eonfirmed the spécial master's report. 

Zalkin & Cohen, of New York City (Moses Cohen and Nathan Cop- 
lan, both of New York City, of counsel), for receiver. 

Randolph M. Newman, of New York City (L. C. Whiton, of New 
York City, of counsel), for relator. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
petitioner is a third party, reclaiming his property from a receiver ap- 
pointed in bankruptcy, se that the controversy is one arising in bank- 
ruptcy proceedings, and an appeal is the proper remedy, under section 
24a of the Bankruptcy Act (Comp. St. § 9608). 

While the pétition allèges that the bankrupt firm had in its posses- 
sion 11,500 shares of the Tuxpam stock belonging to claimant, the évi- 
dence discloses that only 11,000 shares were delivered to it. The 
spécial master did not think that the évidence showed the delivery 
of any of this stock. We do not agrée with him in that conclusion. 
When the claimant was testifying as to this stock having been turned 
over, the counsel for the bankrupts interrupted and said: 

"Mr. Référée, we acknowledge ail those thirigs. There is no issue as to 
that. AU the stock was turned over. Why go to ail this to find it out? We 
hâve practically acknowledged by our papers that the stuff was turned over 
to Solomon & Co., but we deny that it was in our possession." 

It is true that his client, when testifying later, deelared that he had 
never received "10,000 shares of Tuxpam Star Oil from Mr. Kahn." 
But the record contains a letter, wrilten on the stationery of B. Solo- 
mon & Co., dated June 1, 1918, and signed by Kastel, who had author- 
ity to sign it for the firm, which says : 

"I beg to confirm my récent conversation with you, stating the fact that I 
hâve become associated with the abovr-named firm, and hâve theretofore 
transferred ail interests in the business lieretofore eonducted under the name 
of Kastel & Co. to this firm. Among the accounts thereby transferred is 
yours, consisting of 10,000 shares of Tuxpam." 

There is another letter, dated June 4, 1918, in which receipt is ac- 
knowledged of 500 shares of Tuxpam oil. After Solomon testified 
that he had not received the 10,000 shares of Tuxpam stock, he was 
asked as follows : 

"Q. Do you remember Mr. Kahn coming to your oiiice, and, in the présence 
of Mr. Kastel and Mr. Kahn and myself, Mr. Kastel saying to you, 'Mr. Solo- 
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mon, will you kindly brin g in ont of tlie safe the 10,000 shares of Tuxpam Star 
Oil of Mr. Kahn's?' A. I donot. 

"Q. Do you remember going to the safe and bringing 10,000 shares of Tux- 
pam Star Oil? A. I brought in more than 10,000 shares- 

"Q. And did you hand them to Mr. Kastel? A. Mr. Kastel sent in the boy 
for Tuxpam, and I sent itin to hlm. 

"Q. And were you in the room? A. In what room? 

"Q. With Kahn and Kastel? A. I was not. 

"Q. But you sent in the stock? A. I sent in the stock." 

[1] It is reasonably clear that this stock got into Solomon's posses- 
sion. Whatever became of the stock thereafter we are unable to say. 
We are also unable to say whether the 4,000 shares of Tuxpam stock, 
which thé receiver admits he found when he^took possession, were the 
identical shares which were originally turned over as tlie property of 
the claimant; but, as tio one else is claiming them, it is not important 
whether they are or not. 

In Richardson v. Shaw, 209 .U. S. 365, 28 Snp.Xt. 512, 52 I,. Ed. 
835, 14 Ann. Cas. 981, the court declared that a certificate of stock 
is not the property itself, but the évidence of the property^ in the shares, 
and that, as one share of stock is not différent in kind or quality ffom 
everyother share of the same issue and corapany, the. return of a dif- 
férent, certificate, or thq rjght to substitute one certificate for another 
of the same number of shares, is not a material change in the property 
right held by the broker for his customer. In Sexton v. Kessler, 2^5 
U., S. 90, 97, 32 Sup. Ct. 657, 56 L. Ed. 995, the doctrine above stâted 
was recognized, and it was said that if a broker had in possession the 
stock of a customer, which he disposes of to others, he may, when 
called upon to m^ke delivery to that customer, satisfy the demand by 
delivering "any stock that he has on hand or that he buys when the 
time for delivery cornes." And in Gorman v. Littlefield, 229 U. S. 
19, 33 Sup. Ct. 690, 57 L. Ed. 1047, the court held that where the 
trustée of a bankrùpt broker 'finds in the estate certificates for shares 
of a particular stock legally subject to the demand of, the customer, for 
whom shares of that stock were bought by the bankrupt, the cus- 
tomer is entitled to the same, although the certificates may not be the 
identical ones purchased for him. In the récent case of Duel v. 'Hol- 
lins, 241 U. S,. 523, 36 Sup. Ct. 615, 60 L. Ed. 1143, the court' said 
that in dealings between brokers and customers stock certificates is- 
sued by the same corporation lack individuality ; thèy are like receipt.s 
for coin, to be treated as indistinguishable tokens of actual values; 

It is clear, therefore, that if thé receiver has certificates for 4,000 
shares of the stock, the claimant is entitled to obtain possession of 
them, after discharging his indebtedness to the bankrupts, if indebted 
he is. The petitioner in this proceeding is in this court assigning for 
error that the spécial master erroneously, found that the çheck for 
$1,101.60, and upon which the petitioner had stopped payrhent, was 
rightfully the property of the barikrupt firrn, and should be, paid to 
the receiver before the latt'er should be required to surréhdér the 
stocks which were found in his hands and which belonged to Kahh. 

The clainia:nt stopped payment on this check upon the ground that 
it represeilted the purchase p'rice of certain stocks known as Eone Star 



IN RE B. SOLOMON & CO. 111 

(268 F.) 

Stocks, and other stocks which Kahn allèges were sold to him by the 
bankrupts upon fraudulent représentations. The spécial master was 
unable to find any évidence of such fraudulent représentations, made 
by the bankrupts or by any one else in their behalf . 

The évidence discloses that B. Solomon & Co^, through Kastel, one 
of the firm, v^'as engaged in "rigging the market" as respects the Lone 
Star stock. The counsel for the claimant was présent in Kastel's pri- 
vate room in the firm's offices, although he testified that he did not go 
there as counsel for the claimant, but was there on his own business, 
and while there Kastel was using the téléphone wire connected with 
the booth on the curb, and talking over it with regard to Lone Star 
stock, and was fixing the price of the stock. The following is an 
excerpt from his testimony: 

"Q. What did Mr. Kastel say over the wire as regards the price of Lone 
Star? A. He said, 'Make the market 22 cents.' 

"Q. What next did he say? A. 'Make the market 23 cents.' 
"Q. What next did he say? A. 'Make the market 24 cents.' 
"Q. What next did he say? A. 'Make the market 25 cents;' 'Make the 
market 26 cents ; 27 cents ; 28 cents ; 28i/f. cents : 27 cents ; 27% cents ; for- 
ward and baekward — 28yo.' After he had had the priées flxed up to about 
that figure, while Mr. Kahn was there, he said, Tou see I hâve put fou now 
in at 27 cents,' although some of it was 27% cents ; 'I will let y ou hâve 4,000 
shares at 27 as a favor to you and Mr. Newman, and we are going to hâve thls 
stock go as high as a doPar, and you will make a godd thing out of it. We 
took in yesterday $50,000 worth of stock. We paid through our banks $54,000 
worth of checks yesterday, and to-day we are paying through the bank again 
about $28,000 or $30,000 for Lone Star stock. This is going to, be the blggest 
thing we hâve ever handled. You will be able to get out of this stock shortly 
with a nice profit.' " 

Then the claimant's counsel was asked and testified as follows : 

"Q. You knew he was rigging the market? A. I personally knew he was rig- 
ing the market. 

"Q. And you told that to Mr. Kahn, did you? A. No ; I dldn't tell that to 
Mr. Kahn. 

"Q. What did you tell Mr. Kahn? A. I told Mr. Kahn that, from what I 
knew of Kastel, he should make a lot of money. 

"Q. Did you tell Mr. Kahn how Mr. Kastel was working this stock? A. I 
told Mr. Kahn that Mr. Kastel was working the market, and that in my opin- 
ion it was an effort to squeeze the bucket shops. 

"Q. You knew it was an effort to sçiueeze the bucket shops? A. That I 
believed that was what they were driving at." 

It was for Lone Star stock bought at this interview, 4,000 shares 
bought at 27 cents, together with interest, that this check for $1,101.60 
was given. The check was given when the Lone Star stock was hand- 
ed over to Kahn. That stock is still in the possession of the latter, and 
there is no testimony showing that he ever offered to turn back the 
stock to the bankrupt; and the question is whèther Kahn, who gave 
"the check in payment and then ordered the bank not to pay it, Still 
ovves to the bankrupt firm the amount which the check calls for. Pay- 
ment of the above check was stopped by the maker on the ground, as 
has been stated, that it was given in payment of the Lone Star stocks, 
which it alleged were sold to him by the bankrupts upon fraudulent 
représentations made by the latter to the former. , 
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We have examined carefully the évidence in the record, and we are 
unâble te discover that any fraudulent représentations were made as 
àlleged. On the contrary, the évidence shows that the claimant must 
have bought the stock vi^ith knowledge that the market was being 
"rigged," and artificiai priées created. We must conclude that Kahn 
hoped to get in and get ont before the bubble burst. He hoped that 
things vv'ould be so shaped that the price would go up. In that hope 
he had put into that stock $1,050, and he expected that things would 
be so manipulated that he would be able to double the amount put in. 
The matter turned out differently, as is generally the case in such 
transactions. Kahn took the risk and lost. The resuit does not af- 
ford any justification f.or the claim that he was fraudulently imposed 
upon and is entitled to be released from his obligation to pay the 
amount called for in the check. 

[2] Kahn also claims, however, that the 4,000 shares of the Lone 
Star stock for which this check was given were not purchased on the 
market by the bankrupts, but were shares which belonged to the bank- 
rupt firm, and were sold to him without disclosure. If that were 
the case, there might be reason for repudiating the transaction- In 
Stiebef v. Lissberger, 166 App. Div. 164, 151 N. Y. Supp. 822, a cus- 
tomer directed his brokers to sell for his account certain stocks which 
the customer owned and which the brokers had in their possession. 
The brokers without the customer's knowledge became themselves the 
purchasers of the stocks, and credited him on their books with the 
proceeds of sale. They claimed that since the purchase was made at 
the market price on the day of sale the customer sufifered no damage. 
The facts were not discovered by the customer until three years there- 
after, when he tendered to the brokers the amount they reported they 
had sold the stock for and made a.demand for the stock, which was 
refused. The refusai was treated as a conversion, and he was allowed 
to recover the market price of the stock at the time of the conversion. 
The principle upon which the case was decided was that a broker, in 
selling his customer's stocks, is in the position of a trustée, and the 
law will not allow of the temptation to fraud through the trustée be- 
coming purchaser at his own sale. 

If the broker cannot purchase his customer's stocks at a sale he has 
been authorized to make, can he sell his own stocks to a customer who 
has given him an order to purchase? If he cannot buy from his cus- 
tomer, has he any better right to sell to his customer? The relation 
existing between a broker and his customer is ordinarily regarded as 
one of spécial agency. Robertson v. Allen, 184 Fed. 372, 107 C. C. A. 
254. It is not, however, everywhere regarded as a fiduciary relation. 
Furber v. Dane, 204 Mass. 416, 90 N. E. 859, 27 L. R. A. (N. S.) 808. 
In9C. J. 528itissaid: 

"If a broker, employed to purchase property, buys it for himself, he is con- 
sldered a trustée for the principal. A broker, employed to sell property, can- 
not become buyer thereof, either directly or Indlrectly." 

And we may concède, for the purposes of this case, that a broker 
who is employed to buy stocks for a customer cannot sell to his cus- 
tomer the broker's own stocks, without a disclosure of the fact that he 
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is selling his own. The rule is well settled, and is stated in Dos Passos 
on Stockbrokers and Stock Exchanges, vol. 1 (2d Ed.) p. 365, whei^e it 
is said that — 

"The gênerai rule of lavv wliich governs tjie relation of principal and agent is 
applicable to that existing betwoen a stockbroker and his clle)it; and it is well 
settled thiit an agent eannot, wltliout the knowledge and consent of his prin- 
cipal, either sell to or buy from the lattcr. The principle is based upon the 
obvions reason that, the position of an agent being one of trust and confidence, 
many frauds and undue advantages wonld creep in if the law sanctioned his 
dealing with his principal in his own belialf. Such a transaction is therefore 
considered a breach of the agent's duty, and the contract is subject to re- 
scission, irrespective of any question of Intentional (raud or aetual injnry. 
The law rejects indiserimlnately ail transactions, whether purchases from or 
sales to the agent, and whether. there is any évidence or intention of fraud or 
not." 

It is, however, held that, if stockbrokers deal in securities on their 
ownaccount, they may sell such bonds as vendors to their clients as 
vendees. The relation between them is then that of vendor and Ven- 
dée, not that of principal and agent. Porter v. Wormser, 94 N. Y. 
431, 442. 

We should examine more fully into the rule of law above referred 
to in its application to brokers, if the facts in this case justified it. 
But the difficulty is that there is an utter failure on the part of the 
claimant to show that the 4,000 shares of stock under considération 
belonged to the bankrupts. It does not appear from what source the 
stock was derived. Solomon testified that the stock was not thé stock 
of the bankrupts. He stated that he was buying stock for a good 
many customers, and had none of his own ; that what Kahn got was 
stock which had been bought for some one else, but was not Solùmon's. 
It appears that Solomon bought from one Strasbourger 4,000 shares 
for account of Kahn, and that he never took that stock up, and never 
paid Strasbourger for it. If Solomon had owned 4,000 shares which 
he proposed to turn over to Kahn, he would hardly hâve contracted 
with Strasbourger for the 4,000 shares he bought or agreed to buy 
from him. Solomon may hâve testified falsely, and we admit that we 
are not very favorably impressed by his testimony throughout; but 
the fact remains that there is no testimony in this record which shows 
that the 4,000 shares which Solomon turned over to Kahn ever be- 
longed to Solomon. In the absence of such testimony, and in the face 
of the positive testimony of Solomon that the stock was not his, and 
the acceptance of that testimony as true by the spécial master and 
the District Judge, we are unable to hold that what Solomon sold was 
his own stock; and it not being established that the stock was his 
own, or that any fraudulent misrepresentations of fact were made 
and were relied upon, we must conclude that no reason is shown which 
justified Kahn in stopping payment on this check. 

Decree affirmed. 
268 F.— 8 
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OSLEY et aL t. ADAMS. 

(Circuit Court of Appeals, FIfth Circuit. October 13, 1920.) 
No. 3454. 

1. Ba«kniptcy <Ss=»303(3) — Evidence held to sustain findings that conveyances 

were fraudulent. 

Evidence tending to sliow that conveyances by a voluntary banlcrupt 
to bis son and by the son to the bankrupt's wife were without considéra- 
tion, and were made shortly before bankruptcy, though dated four years 
earller, and that no change in possession of the property bad oceurred, 
held to sustain the flndings of the master approved by the trial court that 
the conveyances were in fraud of the banltrupt's creditors. 

2. Appeal and error i®='193(4) — ^Insufficiency of averment in pétition must be 

objected to below. 

An assignment of error based on Insuffielency of averment in pétition 
that plaintiff trustée in bankruptcy represented creditors who were such at 
the time of the exécution of the conveyances attacked, does not require re- 
versai of the decree, where the only objection before the master and the 
court was to the f allure to prove the existence of such creditors, and there 
was sufficlent proof to sustain the master's flndings on that point. 

3. Trial ®=>85 — Objection to bankruptcy record must specify incompétent por- 

tions. 

An objection to the réception In évidence, in a suit by a trustée In bank- 
ruptcy to set aside fraudulent conveyances, of the record in bankruptcy, 
much of which was admissible, is insufl[icient, where there was no particu- 
lar objection to any portion of the record clalmed to be inadmissible. 

4. Evidtence <S=>591 — Party not bound by conclusions of adverse party called 

as witness. 

Bven if a party to a suit in equity, who calls an adverse party as bis 
witness, is bound by the testimony of such witness to the same extent as 
by the testimony of another witness, he Is not bound by every statement 
or conclusion of the witness, so that statements that the conveyances were 
made for a valuable considération are not binding, where the facts testi- 
fled to showed the contrary. 

5. Appeal and error '&=>1023(2) — Findings of master, supportéd by évidence 

aiid approved, almost controllîng. 

On appeal, the flndings of the master, approved by the trial judge, are 
well-nigh controUing, where there is any évidence to sustain them. 

Appeal from the District Court of the United States for the North- 
ern District of Georgia; William T. Newman, Judge. 

Bill by A, C. Adams, as trustée in bankruptcy of J. J. Osley, against 
Patrick Oslèy and others, to set aside conveyances by the bankrupt as 
fraudulent. Decree for complainant (255 Fed. 117), and défendants 
appeal. Affirmed. 

Stephen C. Upson, of Athens, Ga., for appellants. 
Horace M. Holden, of Athens, Ga., for appellee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. On September 11, 1917, J. J. Osley filed his 
voluntary pétition in bankruptcy in the United States District Court. 
The bankrupt's schedules set out $1,096.05 of liabilities and no assets. 
A. C. Adams was appointed trustée of the bankrupt's estate. 

®=»For other cases see same tople & KEY-NUMBER ia ail Key-Numbered Digests & Indexe» 
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Thereafter said trustée filed a bill in equity în said District Court 
against J. J. Osley, Patrick Osley, and Emma Osley, alleging on in- 
formation and belief that the bankrupt on December 10, 1913, was the 
owner of a tract of land of 311/^ acres in Hart county, Ga., to which 
he held title, and also had title to and was in possession of a certain 
tract of land in Madison county, Ga., of 380 acres; that Emma Osley 
was the wife, and Patrick Osley was the son, of J. J. Osley, and that 
thèse three persons entered into a conspiracy to defraud the créditera 
of J. J. Osley, by havjng said J. J. Osley convey and transfer his prop- 
erty away without considération; that in furtherance of said scheme 
J. J. Osley executed to Patrick Osley a deed to said 31 Va acres of land 
in Hart county, which purported to be executed oh December 8, 1913, 
but which was not recorded until February 12, 1917, and said Patrick 
Osley in furtherance of said scheme made a deed to his mother, Em- 
ma Osley, purporting to be executed on December 19, 1913, but which 
was not recorded until February 12, 1917 ; that said J. J- Osley in 
furtherance of said sCheme also transferred to said Patrick Osley a 
certain bond for title, executed to him by C. C. Boise, covering said 380 
acres of land in Madison county, which said bond was by said Patrick 
Osley transferred to his mother, Emma Osley, said last-mentioned 
transfer being recorded oh February 12, 1917; that allof said trans- 
fers and conveyances betweèn said J. J., Patrick, and Emma Osley were 
without considération, were not made in good faith; and were made 
to delay and defraud existing creditors of J. J. Osley. 

The plaintiff, on information and belief, averred that ail of said 
conveyances and said transfers were executed in the year 1917 and 
those dated in 1913 were dated back in furtherance of said scheme. 

Plaintiff averred that certain creditors now existing and listed in 
the bankrupt's schedule were creditors of J. J. Osley on December 8, 
1913. Plaintiff claimed the right to the possession of said land as 
constituting assets of the bankrupt's estate and as transferred in vio- 
lation of the provisions of the Bankruptcy Act and of the Code of 
Georgia. 

The bill prayed for a delivery of said deeds and bond for title, and 
that said deeds and the transfer of said bond be decreed to be void and 
be canceled, and that the title and right of possession of said real and 
Personal property be vested in plaintiff and decreed to be assets of 
the bankrupt's estate. 

The défendant iiled an answer, moving to dismiss said bill for fail- 
ure to set out any good and sufficient cause of action ; it being nowhere 
sufficiently alleged that the trustée represented any créditer whose 
rights existed when said conveyances were made. 

Said answer also averred that the conveyances were made on the 
dates and for the considérations stated therein, and were not made to 
delay or defraud creditors, and denied the charge of conspiracy. The 
case ^w^s referred to a spécial master, who heard the évidence and f ound 
in favorof the contentions of the trustée in bankruptcy. 

Exceptions toithe report were overruled by the court, and a decree 
taken in favor of the trustée in bankruptcy. 

[1] The évidence in the case fully sustains, if it does not require. 
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the fiîidings o£ the master and the deci"ee overruling' the exceptions 
thereto. It appeared that the three Osleys, father, mother, and son, 
were living together; that J. j. Osley was in actual possession and 
control of the property in question at the time when the deeds and 
transfer in question were made by him; that the parties continued 
living and using the property after the time of such transfers as be- 
fore, and that no outward évidence of any change of possession took 
place ; that while the deeds and transfer purported to hâve been made 
in December, 1913, they were not recorded until Fehruary 12, 1917. 
There was évidence authorizing the master to find that the instruments 
were not in fact executed until some time between August, 1916, and 
February 12, 1917, and that no considération was paid for the deeds 
or transfer ; that a number of the creditors of the bankrupt were such 
at the time of the exécution of said conveyances. 

[2] Error is assigned that the court should hâve dismissed the plain- 
tifï's bill, because the pétition did not sufficiently aver that the trustée 
represented creditors who were such at the time of the exécution of 
the conveyances attacked. It does not appear that any insistence was 
made on the sufficiency of the allégations of the bill, which averred that 
certain of the creditors as listed by the bankrupt in his schedules were 
such at the time of the conveyances. The insistence before the master 
and before the court, on exceptions to his report, was alone to the al- 
leged failure to prove the existence of such creditors, and there was suf- 
ficient proof to sustain the master's fîndings on this point. 

[3] The objection to the réception in évidence of the record in the 
bankruptcy proceedings is clearly without merit. No exception was 
taken to the report of the master on this ground. The report was 
admissible for a number of purposes. Much of it consisted of original 
évidences of debt, showing their dates. If any part of the record was 
inadmissible, it should hâve been particularly objected to. 

[4] Error is assigned on the ruîing that the conveyances from J. J. 
Osley were without considération, and made to delay, hinder, and de- 
f raud creditors, because the plaintiff introduced as witnesses J. J. Osley 
and Patrick Osley, who swore that the deeds were made for a valuable 
considération, and that Patrick Osley went into possession thereunder, 
and that the plaintiff is bound by their teStimony. 

While it may be true that the plaintiff, by introducing adversary par- 
ties as his witnesses in an equity cause in the United. States courts, is 
as much bound by their testimony as in the case of other witnesses, yet 
this does not mean that he is bound by every statement or conclusion 
of such witness, nor does it mean that he may not show that the wit- 
ness is in error. 

In this case, while the witnesses did testify generally that the deeds 
were made for a valuable considération, their own testimony showed 
otherwise, and warranted the finding that the deeds were made without 
considération, and that the actual possession of the property and its 
control remained at ail times in J. J. Osley. 

[5] The undisputed évidence was that the transfer of the bond for 
title from Boise was made at the same time as the deed. It was proven 
beyond dispute that the form on which the deed was drawn was print- 
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ed by the Bennett Printing House. The form bore a watermark 
"Courier Bond." The testimony of Bennett, a disinterested witness, 
was quite positive that he had not printed any forms on Courier Bond 
paper before August, 1916, and warranted the master in finding that 
the deed was in fact executed between August, 1916, and the time of 
its record, February 12, 1917. On appeal, the findings of the master, 
approved by the trial judge, are well-nigh controUing, where there is 
any évidence to sustain them. In re Schwab-Kepner Co., 203 Fed. 475, 
121 C. C. A. 597; Greey v. Dockendorff, 231 U. S. 513, 34 Sup. Ct. 
166, 58 L. Ed. 339. 

The testimony in this case as a whole fully warranted the findings of 
the master, and the decree overruling the exceptions, and the decree in 
favor of the complainant is affirmed. 



ï'ERBY V. SPOKANE, P. & S. RY. CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. July 6, 1920.) 
No. 3472. 

1. Dower <Ê=44 — Under Oregon statute nonresident wîdow not entîtled to 
dower in lands conveyed by husband. 

Under the Oregon Statute (L. O. L. § 7306), providing that "any 
woman residlng eut of the state shatl be entitled to dower of the lands 
of lier deceased husband lylng In thls state of which her husband dled 
selzed," a wlfe, who was a nonresident of the state at the time of the 
conveyance of lands within the state by her husband in which she dld 
not join, and also at the time of his death, Is not entitled to dower in sueh 
lands. 

3. Constitutional lavv <S=5>206(1) — Dower not a "privilège or immunity," with- 
in tlie Constitution. 

A state statute, llmiting the right of dower in case of nonresldents to 
lands of which the husband dled seized, hoUl not Invalld, as abridglng the 
privilèges or immunfties of citizens, within the meaning of Const. U. 
S. Amend. 14. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Privilèges and Immunities.] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon ; Charles E. Wolverton, |udge. 

Suit in equity by Evelyn P. Ferry against the Spokane, Portland 
& Seattle Railway Company and the Central Trust Company of New 
York. Decree for défendants, and complainant appeals. Affirmed. 

James G. Wilson and Geo. B. Guthrie, both of Portland, Or., and 
Charles Haldane, of New York City, for appellant. 

Charles H. Carey, James B. Kerr, and Omar C. Spencer, ail of 
Portland, Or., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The appellant brought a suit to es- 
tablish her alleged dower rights in certain real estate in the state of 

<Ê=»For other cases see same toplc & KEY-NUMBBR in aU Kty-Numbered Digests & Indexes 
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Oregon, the title to which had stood in the name of her former hus- 
band, but which he had sold and conveyed without her signature to 
the deeds. The court below sustained a motion to dismiss the bill. 

[1] The appellant concèdes that the bill shows that at the time of 
her husband's death, and at the time of the conveyances she was a 
noriresident of the state of Oregon. A statute of the state in force 
since 1854 pro vides: 

"A wonaan being an alienshall not on that account be barred of her dower; 
and any woman residing out of the state shall be entitled to dower of the 
lands of her deceased husband lying in this state of which her husband died 
seized." L. O. L. § 7806. 

The statute was taken from the laws of Michigan, there adopted in 
1846. In Pratt v. Tefft, 14 Mich. 191, the Suprême Court of Mich- 
igan, construing the statute, held that one of its purposes was to 
provide that a woman might bar her dower by nonresidence, and that 
a woman residing out of the state at the time of her husband's death 
was not entitled to dower of lands in the state of whiçh he had been 
seized, but which he had conveyed without her joining in the deed. 
That construction was reaffirmed in Ligare v. Semple, 32 Mich. 438, 
and; again. in Stringer v. Dean, 61 Mich. 203; 27 N. W; 886. Wis-j 
consin also adopted the Michigan statute, and in Bennett v. Harms, 
51 Wis. 251, 8 N. W. 222, it ^^s held that a. womari who was not a 
résident of the state at the time of her husband's death was not en- 
titled to dower in lands which he conveyed during the marriage with- 
out her signature; and that the nonresidence intended was a nonres- 
idence at the time of the husband's death, and not at the time of his 
conveyance of the land. In Ekegren v. Marcotte, 159 Wis. 539, 150 
N. W. 969, thé former décision was modifiëd, and it was held that 
the words "residing out.of this state" referred^, not to the time of the 
husband's^ death, but to the time of the conveyanCe. In Thornburn 
V. Doscher (G. C.) 32 Pèd. 810, in construing the Oregon statute. 
Judge Deady followed the décisions of Michigan and Wisconsin, an'Q 
held that a woman not a résident of the state was not entitled to 
dower in the lands therein of which her husband did not die seized. 
That construction was accepted by the Suprême Court of Oregon in 
Cunningham v. Friendly, 70 Or. 222, 139 Pac. 928, 140 Pac. 989- 
Nebraska also had adopted the statute, and it has there received the 
same construction as in the states before mentioned. Atkins v. At- 
kins,.18 Neb. 474, 25 N. W. 724; Miner v. Morgan, 83 Neb. 400, 

119 N. W. 781; Burr v. Finch, 91 Neb. 417, 136 N. W. 72. 

A statute of Kansàs, creating an interest in the nature of dower, 
provided : 

"That the wife shall not be entitled to any interest under the provisioiLS of 
this section in any land to which the husband has made conveyance, when 
the wife, at the time of the conveyance i8 not or never has been a résident or 
this state." 

InBuffington V, Grosvenor, 46 Kan. 730, 2 Pac. 137, 13 L. R. A. 282, 
the court followed the décisions in Michigan, Wisconsin, and Nebras- 
ka, and denied dower to a nonresident wife. 
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[2] But it is contended that the Oregon statuté is unconstittitional, 
in that it is répugnant to section 2, art. 4, and the Fourteenth Amend- 
ment. Corfield v. Coryell, 4 Wash. C. C. 371, Fed. Cas. No. 3,230, is 
cited, in which it was said: 

"The inquiry Is : Wliat are the privilèges and immunities of citizens of the 
several states? We feel no hésitation in conflning thèse expressions to those 
privilèges and Immunities which are, in tlieir nature, fundamental, which 
'belong, of right, to the citizens of ail free governments, and wliich havè, at ail 
times, been enjoyed by the citizens of the several states which compose this 
Union, from the time of thelr becoming free, Independent, and soverelgn." 

The same constitutional objection was made in several of the dé- 
cisions to which we hâve referred. In Bennett v. Harms it was 
held that a nonresident wife's expectancy of dower, being inchoate, 
was under the absolute control of the state Législature, and that the 
Législature was not prevented from discrimination against those who 
were not citizens or résidents. In Buffington v. Grosvenor the court 
followed Conner v. Elliott, 18 How. 591, 15 L. Ed. 497, where it had 
been held that a statute of Louisiana which discriminated in favor 
of women who contracted marriage within the state, or who contra ct- 
ed marriage out of the state and afterwards went there to live, had 
no connection with the privilèges and immunities provision of the 
Constitution. 

The statute of Oregon was primarily a provision to regulate the 
conveyance of real estate within the then territory of Oregon, and 
we may assume that its adoption was inspired by a principle of pub- 
lic policy, having in view the vast distance between the territory 
and the Eastern States, whence immigration came, the difficulty of 
communication, the difficulty of ascertaining whether a résident of 
the territory had a wife "back in the States," and the difficulty of 
obtaining her signature in case she were known. 

The appellant cites décisions from the state of California, such 
as In re Stanford's Estate, 126 Cal. 112, 54 Pac. 259, 58 Pac. 462, 
45 L. R. A. 788, which hold that where a state imposes upon the citi- 
zens of ânother state a tax upon their right of inheritance which it 
does not impose upon its own citizens, the law is invàlid under the 
provisions of the Fourteenth Amendmént. It is contertdéd that in 
principle such a discrimination is not distinguishable from that which 
is created by the Oregon statute in question hère. But we think that 
the right of dower stands upon a dififerent footing from the right of 
inheritance. 

"Dower is not the resuit of any contract between the husband and the wife, 
either express or implied, but it is an institution of the state, founded upon 
public policy, and made by positive law an incident of the marriage relation." 
19 C. J. 460. 

During coverture the dower right is a mère inchoate right, which 
may be abridged or taken away at any time before the husband's death. 

"It is not a natural right. It is wholly given by law, and the power that 
gave it may increase, diminisb, or otherwise alter it, or wholly take it away." 
Randall v. Kreiger, 23 Wall. 137, 23 L. Ed. 124. 
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On the other hand : 

"The gênerai consent of the most enlightened nations has, from the earllest 
historieal period, recognized a natural right in chiUlren to inherit the prop- 
erty of their parents." TJnited States v. Perkins, 163 U. S. 625, 628, 16 Sup. 
et. 107.3, 1074 (41 L. Ed. 287). 

In Thornburn v. Doscher, Judge Deady said : 

"It rests witb the Législature to say what interest, if any, married persons 
shall liave in the property of eaeh other, as an incident of the relation be- 
tween them. It may give or withhold dower altogether." 

The Législature having this power to give or wittihold dower, it 
follows that it has the power to déclare the manner in which the 
dower right may be barred, or the grounds upon which it may be 
forfeited, and, if so, it has the right to. provide that it may be barred 
by the wife's nonresidence in the state. 

This view of the main question leaves it unnecessarv to consider 
the question of lâches in bringing the suit. 

The decree is affirmed. 



FERRY V. CORBETT et al. 

(Circuit Court of Appcals, Ninth Circuit. October 18, 1020.) 
No. 3473. 

Appeal from the District Court of the United States for the District of 
Oregon. 

Suit in equity by Evelyn P. Ferry against Henry L. Corbett and others. De- 
cree for défendants, and complainant appeals. Affirmed. 

James G. Wilson and George B. Guthrie, both of Portland, Or., and Charles 
Haldane, of New York City, for appellant. 

Joseph Simon and John M. Gearln, both of Portland, Or., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The questions Involved in this case are Iden- 
tical with those which were presented in Ferry v. Spokane P. & S. Ry. Co., 
268 Fed. 117, recently decided by this court, and upon the authorities there- 
in cited the decree of the court below is affirmed. 



WESTINGHOUSE ELECTRIC & MPQ. CO. V. DIAMOND S. F. CO. 121 

(268 P.) 

WESTINGHOUSE ELECTRIC & MFG. CO. v. DIAMOND STATE FIBRE 

CO. 

(District Court, D. Delaware. March 27, 1920.) 

No. 378. 

1. Injunction iS^eS — Granted to restrain interférence vvith contract. 

Ono wlio indiices a party to a contract to break it, intending thereby 
to injure anotlior pprson or to get a beneflt for biinaelf, conimits an ae- 
tionable wrong, uniess there is sufficipnt justification for the interférence, 
and if sucli interférence would resuit in irréparable injury, equity bas 
jurisdiction to enjoln it, provided the contract is lawful. 

2. Monopolies <S=>12(2) — Contract requiring patent licensee to buy materials 

of licensor iiot iiivalîd, as creating a nionopoly in a "Une of commerce." 

In a contract by wbich the owner of patents granted a license to 
manufacture the patented article, assuming the patents to be valid, a 
provision requiring the licensee to purchase the materlal used in such 
manufacture exclvislvely from the licensor or its licensees held not in- 
valid, under Clayton Act, § 3 (Comp. St. § SSSfïc), as tending to create a 
mouopoly in a "Une of commerce." 

3. Injunction <S:='128 — Prima faeie rigiit to injunction restraining interférence 

with contract. 

In a suit to enjoin interférence with a contract granting a license to 
maniafacture under a patent by which the licensee is to pay complainant 
royalties, complainant makes a prima facie case on the issue of validity 
of the contract by proof that he is the owner of the patent and that it is 
valid on its face. 

4. Torts "2=12 — Interférence with contract by tliird person for his own profit 

not justified. 

A défendant held not justifled by tlie right of compétition in indueing a 
licensee of complainant to purchase material from it in violation of the 
license contract, of vchich it had knowledge, by an ofOer of lower priées 
and a guaranty of protection from suit, nor by a belief it may bave had 
that the contract vi'ould not be violated. 

5. Injunction ■©=136(2) — Preliminary injunction restraining interférence 

with contract». 

Preliminary injunction granted, restraining défendant from interfering 
with contracts between complainant and its licensees under patents. 

In Equity. Suit by the Westinghouse Electric & Manufacturing 
Company against the Diamond State Fibre Company. On motion to 
strike counterclaim and for preliminary injunction. Motion to strike 
denied, and for injunction granted. 

Wiîlard Saulsbury, of Wilmington, Del., and Kerr, Page, Cooper & 
Hayward, of New York City, for plaintiff. 

Howson & Howson, of New York City, for défendant. 

MORRIS, District Judge. The bill of complaint of the Westing- 
house Electric & Manufacturing Company, plaintiff herein, allèges 
the existence of a contract between it and Eisenjann Magnéto Com- 
pany (hereinafter referred to as the Eisemann Company); that the 
défendant, Diamond State Fibre Company, maliciously induced the 
Eisemann Company to break such contract; and that the plaintiflE has 
similar contr acts with numerous other persons, with which the defend- 

^=5For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ant is aiso threatening to interfère. The bill prays that the défendant 
be enJGihed from any further violation of the plaintiff's rights in the 
premises, for injunction pendente lite, and for an accounting. 

This is an application fora preliminary injunction, which was heard 
upon ex parte afifidavits and exhihits. The facts alleged in the bill are, 
in substance, that the plaintiff is the owner of letters patent of the 
United States No. 1,167,742, for improvement in gear wheels, and No; 
1,167,74$, for improvements in gears, granted to it July 11, 1916, as 
assignor of Frank Conrad; that the plaintifif manufactured and sold 
gears embodying the improvements covered by said patents and also 
manufactured the gear blanks and materials which it sold to the manu- 
facturers of gears ; that the demand for its products aforesaid was 
great and its business beçame large and profitable; that with a view 
of meeting the demand the plaintiff adopted a System of licensing both 
manufacturers and users of such gears, and under such plan it granted 
lieenses identical in form and conditions to 80 gear manufacturers, 
among whom was the Eisemann Company ; that the contract wlth the 
Eisemann Company, made on January 1, 1918, granted to it a license 
to manufacture and use or sell gears covered by said patents, and the 
plaintiff by the contract agreed to supply, either direct or tnrough its 
licensed gear material manufacturers, to the Eisemann Company the 
material necessary for the manufacture of such gears; that the Eise- 
mann Company on its part by said contract covenanted, among other 
things, to pay the plaintiff during the term of the license, which was 
unrevocable by the Eisemann Company, a certain royalty, and to pur- 
chase exclusively from the plaintiff, or its licensed gear material 
manufacturers, material or gear blanks used by it in the manufacture 
of gears covered by said patents; that the défendant, knowing the 
contract relations between the plaintiff and the Eisemann Company, 
and vwth a view of appropriating to itself the profits and advantages 
accruing to the plaintiff from its contract aforesaid, induced the Eise- 
mann Company to violate its contract with the plaintiff and to pur- 
chase from it, the défendant, the material and blanks employed by it in 
the manufacture of gears covered by said patents, guaranteeing to the 
Eisemann Company deliveries of such material and protection from in- 
frifigement of plaintiff's patents and from liability by reason of the 
breach of its contract with the plaintiff; that by reason thereof the 
Eisemann Company has purchased and is now purchasing its gear n;ia- 
terial from the défendant, to defendant's great profit; and that défend- 
ant has been and now is endeavoring, and threatens to continue to en- 
deavor, to induce others of plaintiff's licensees to violate their license 
agreements in the same manner, to the irréparable injury of the plaintiff. 

The defendant's ânswer, among other things, sets ûp the invalidity 
bf the patents; charges that the contract with the Eisemann Com- 
pany and similar cbtttracts, or at least the portion requiring the licensee 
to purchase its gear material from the plaintiff exclusively, is in viola- 
tion of the anti-trust laws of the United States; dénies that the de- 
fendant ir^duced the Eisemann Company to violate its agreement with 
the plaintiff ; dénies that défendant guaranteed the Eisemann Company 
from liability by reason of any breach of contract with the plaintiff; 
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and dénies that gears made f rom the materials f urnished by the défend- 
ant were or are gears covered by the letters patent. 

[1] It will be observed that the bill is not a bill under the patent 
laws, but is a bill to enjoin interférence by the défendant with the 
contract relations of the plaintiff. It would serve no useful purpose 
to repeat hère the history of the doctrine of liability for inducing a 
breach of contract. Such history is recorded and the development of 
the doctrine shown in Nims on Ûnfair Business Compétition, c. XIII, 
pp. 347-387; Elliott on Contracts, vol. 3, §§ 2685-2703; 15 R. C. L. 
52-64. The principle of law now obtaining both in this country and 
in England may be stated to be that a person who induces à party to a 
contract to break it, intending thereby to injure another person, or to 
get a benefit for himself, commits an actionable wrong unless there is 
sufEicient justification for the interférence. See cases cited in note 
20, 15 R. C. L. p. 54. If such interférence would resuit in irréparable 
injury, equity will take jurisdiction, and by means of its injunction 
protect a party to the contract from malicious interférence; \yith the 
contract relations by third persons, provided, of course, that, sUch con- 
tract is not in violation of law or contrary to public policy. Beekman v. 
Marsters, 195 Mass. 205, 80 N. E. 817, 11 L. R. A. (N. S.) 201 (and 
note), 122 Am. St. Rep. 232, 11 Ann. Cas. 332. 

The doctrine of interférence with contracts is not an outgrowth of 
the patent law and is in no wise restricted to contracts concerning 
patents. It is obvious, therefore, that the primary and basic questions 
necessary to be considered are: What is the contract between the 
plaintiff and the Eisemann Company? Is it lawful? Was it broken? 
If broken, was its breach induced by the malicious interférence of the 
défendant? And, lastly, should a preliminary injunction, under ail the 
circumstances of law and fact, be granted or refused? AU other ques- 
tions are secondary and subordinate. 

[2] What is the contract between the plaintifif and the Eisemann 
Company? The express provisions of the contract, so far as they are 
relevant to the motion under considération, are as foUows: 

"Whereas, the licensor is engaged in the manufacture of a composite mate- 
rial adapted for use in the manufacture of gears and is tlie owner of United 
States letters patent Nos. 1,167,742 and 1,167,743, dated January 11, 1916, 
covering gears made from such material ; and 

"Whereas, the licensor proposes to grant licenses to others (hereinafter re- 
ferred to as licensed gear material manufacturers) to manufacture and sell 
said composite material for use in the manufacture of gears ; and 

"Whereas, the licensee is désirons of acquiring a license to manufacture 
and use or sell gears made from such composite material and covered by the 
said patents : • * ♦ 

"(a) The licensor hereby glves and grants to the licensee a nonexelusive, 
nonassignable, and indivisible license, subject to the terms, limitations, and 
conditions hereinafter set forth, to manufacture and use or sell gears covered 
by the aforesaid patents throughout the United States, its territories, and 
depehdencies. * « * 

"(c) The licensee al so ep venants to purchase ail material or blànks em- 
ployed by it in the manufacture of gears covered by the said patents ex- 
ciuslvely from either the licensor or from licensed gear material manufactur- 
ers whose names^and addresses .<?hall be supplied to the licensee by the li- 
censor proniptly after licenses shall bave been: granted thereto. 

"(d) This, license Is granted ort the express condition that the licensee's 
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priées, terms, and conditions of sale of gears covered by the aforosaid patents 
shall be those fixed from time to time and followed by the licensor in making 
its sales, and the licensee agrées to maintain such priées, terms, and, condi- 
tions of sale. * * * 

"(f) The licensee admits the validity of and the title of the licensor to 
the aforesaid patents. * * * " 

What gears are "covered by the said patents," within the meaning of 
paragraph (c) of the contract? Patent No. 1,167,742 relates to gear 
wheels, and particularly to such wheels as are composed of nonmetallic 
materials. The materials described in the patent as proper for making 
such gear wheels is stated in the spécification to be: 

"Anysui table fabric, such as paper, muslin, or otlier cloth, or fibrous or 
porous material of any kind. The fabric is first coated on one side, in any 
suitable manner, with an adhesive liquid material, for example, preferably a 
phenolic condensation product, such as bakélite, which is a condensation 
product of phénols and formaldehyde." 

By a process described in the patent the fabric so coated is trans- 
formed into a hard, compact, and cohérent mass forming the gear 
blanks. Tliere are 14 daims, of which characteristic claims are : 

"1. A self-sustaining gear, composed of fibrous material and a binder." 
"3. A gear having a self-sustaining working body portion, composed of 
laminations of fibrous material and a binder comprising a phenolic condensa- 
tion product." 

"7. A gear having a self-sustaining working body portion composed of 
fibrous material and a phenolic condensation product." 

Patent No. 1,167,743 relates to gear wheels made of cloth fabrics, 
such as duck, muslin, and the like, united by means of an adhesive. 
There are five claims, some of which are 

"1. A gear having a self-sustaining working body portion composed of 
laminations of cloth cemented together by means of an adhe.sive." 

"3. A gear having a self-sustaining working body portion composed of 
laminations of cloth and a phenolic condensation product." 

As the EiSemann Company expressly admitted the validity of the 
patents, any gear coming within the scope of the claims of either of 
the patents, readin the light of the spécifications, is prima facie a gear 
covered by said patents, and likewise a gear the material for which the 
Eisemann Company was by paragraph (c) of the contract under cove- 
nant to purchase exclusively from the plaintiff or its licensed gear 
material manufacturers. Whether a gear made of the material pur- 
chased by the Eisemann Company from the défendant is such a gear 
will be hereinafter considered. 

Is the contract, or that portion thereof requiring the Eisemann Com- 
pany to purchase ail material or blanks employed by it in the manufac- 
ture of "gears covered by the said patents" exclusively from the 
, plaintiff or its licensed gear material manufacturers unlawful or con- 
trary to public policy ? Legality of the contract is one of the issues in 
suits of this nature. Dr. Miles Médical Co. V. Park & Sons Co., 220 
U. S. Z7i, 31 Sup. Ct. 376, 55 h. E'd, 502. The défendant in support 
of its contention of invalidity relies upon the anti-trust laws of the 
United States and more particularly upon section 3 of the so-called 
Clayton Act (38 Stat. 730 [Comp. St. § 8835c]), which provides: 
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"Thfit it sliall be unlawful for any person engaged in coinmerco, in tlie- 
course of such commerce, to lease or make a sale or contract for the sale of 
goods, wares, merchandlse, * * * supplies or other commodltics, wliether 
patented or uupatented. for use, consumption or resale within the United 
States or any territory thereof or tlie District of Columbia or any insular pos- 
session or other place under the jurisdiction of the United States, or flx a priée 
charged therefor, or discount from, or rebate upon, such price, on the condi- 
tion, agreement or understanding that the lessee or pur('haser thereof shall 
not use or deal in tlie goods, wares, nierchaudise, maehinery, supplies or other 
commodities of a competitor or competitors of the lessor or seller, where the 
effect of such lease, sale, or contract for sale or such condition, agreement or 
understanding may be to substantially lessen compétition or tend to croate 
a mouopoly in any line of commerce." 

It appears from the affidavits that 82 hcenses identical in terms and 
conditions with the hcense to the Eisemann Company were granted by 
the plaintiff to gear manufacturers in the United States, and that this 
number constitutes more than a majority of the gear manufacturers of 
this country. It Hkewise appears that gears differing in composition 
and design, but supplying in whole or in part the want now filled by the 
Conrad gears, were being made and used in large numbers before the 
Conrad gears were put upon the market. The plaintiff's hcense agree- 
ment does not contain any condition that the hcensee shall not make, 
use, or deal in the gears of any competitor or competitors of the plain- 
tiff. The Hcense agreement may not, therefore, he held unlawful as 
tending to create a monopoly in gears. If the Conrad gear bas supplant- 
ed other gears, as to which there is no évidence, the cause for such 
supremacy lies outside the contract, and consequently does not bring 
the contract in conflict with either the statute or public policy. 

Again, as îhe gear material is unpatented, it may be assumed that 
there was, prior to the grant of the Conrad patents, a "line of com- 
merce" in such material ; but, if the patents are valid, only of course 
for purposes other than for gears. Yet the license agreement contains 
no' condition that the licensee may not make or deal in the materials 
for use as ingrédients of articles other than gears or use or deal in 
such articles when made. The patents, if valid, added a new use for 
the material, but left the field of prior uses of the material and of 
articles other than gears made therefroin unaffected. The license 
agreement may not, therefore, if thé patents are valid, be held unlawful 
as tending to create a monopoly or to substantially lessen compétition 
in the line of commerce of making, using, or selling articles made of 
fibrous material and a binder or laminations of cloth, and a phenolic 
condensation product, and the like, or articles other than gears made 
from such material. À contrary resuit would probably follow if the 
patents are not valid. 

But, assuming the patents to be valid, has the manufacture of gears 
under the Conrad patents created a new "line of commerce" within the 
meaning of the Clayton Act, namely, the supplying of material for 
making Conrad gears, and, if so, may the effect of paragraph (c) 
of the license agreement be to substantially lessen compétition or tend 
to create a monopoly therein? Whether the making and sale of the 
materials to go into the Conrad gears is a "line of commerce" within 
the meaning of the Clayton Act is under the évidence before the court 
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not free from doubt and no opinion will now be expressed thereon. 
Assuming, however, that that would constitute such "line of com- 
merce," and that the patents are valid, is the contract a lawful one? 
Revised Statutes, Sec. 4884 (Comp. St. § 9428) provides that: 

"Every patent shall contaln * » * grant to the patentée, his heirs, or 
assigns, for the terni of 17 years, of the exclusive right to make, use, and vend 
the Invention or diseovery throughout the United States and the territories 
thereof." 

A patent gives to the patentée the right, not only to prevent others 
from making the patentée! article, but also to prevent others from mak- 
ing any ingrédient or part of such patented article with intent that such 
ingrédient or part shaîl be used in the patented article, for as a patentée 
may maintain a suit for infringement against a person making such 
patented article, so may he also maintain a suit for contributory in- 
fringement against a person making and selling the ingrédients or parts 
for use in the patented article. The right to make the parts and ma- 
tirial entering into the patented article, and to exclude others from 
making them, if such parts and material are unpatented as in this case, 
would seem to be an inévitable adjunct of the patent and a part of the 
patent monopoly. There is no évidence in this case that the patentée 
or his assignée, the plaintifï, ever surrendered this monopoly to the 
public. I do not see, therefore, that the effect of granting a license to 
manufacture the Conrad gears, biit reserving to the licensor the right to 
continue to make the gear material, was to surrender to the public the 
licensor's monopoly to make the material entering intô such gears, or 
to create a "line of commerce" within the meaning of the Clayton Act. 

Nor do I see how the effect of reserving such right to the licensor 
may be to lessen compétition that never existed or tend to create a 
monopoly that was complète in the licensor before the contract was 
made. This tentative conclusion is, I think, in accord with Wallace v. 
Holmes, 9 Blatch. 65, 29 Fed. Cas. 74, and not in conflict with Motion 
Picture Co. v. Universal Film Co., 243 U. S. 502, 37 Sup. Ct. 416, 
61 L. Ed. 871, L. R. A. 1917E, 1187, Ann. Cas. 1918A, 959; for as 
T understand the latter case the question there decided is radically dif- 
férent from the one now under considération. Furthermore, the trend 
of the Motion Picture Company Case is not manifest in U. S. v. United 
Shoe Mach. Co., 247 U. S. 32, 38 Sup. Ct. 473, 62 L. Ed. 968, and it is 
not clear that the latter case did not modify the former. It is thus 
seen that if thé making and selling of material for Conrad gears is a 
"line of cprnmerce," within the meaning of the Clayton Act, which is 
not decided, that the validity of the contract dépends upon the validity 
of the patents, — not the admission of validity made by the licensee, 
but uppn their actual validity. 

[3] Are the patents yalid ? They hâve not been adjudicated. There 
is some évidence of public acquiescence, but probably not sufficient 
to warrant the issuaij«é of a preliminary injunction, if this were a suit 
to enjoin infringement of the patents. But while I am not able tp 
find from the évidence that spécial presumption of validity that lies at 
the foundation of a patentee's right to a preliminary injunction in an 
infringement suit, yet I am likewise unable to say from -the évidence 
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that the patents are invalid. It must be borne in mind that the primary 
question with whiçh we are now dealing is whether the contract be- 
tween the plaintiff and the Eisemann Company is illégal and that the 
question of validity of the patents is subordinate thereto. If the view 
of the law as hereinbefore stated is correct, the plaintifï in a suit of this 
character makes out a prima facie case on the isèue oi legality of 
contract by showing that he is the owner of the patent covering the 
article as to which the license is granted and that the patent is valid 
on its face. The défendant hère has not denied the ownership of thé 
patents by the plaintifï, but has denied their validity. This déniai is 
supported by expert testimony, in the form of an ex parte affidavit^ 
referring to certain prior patents, but copies of the prior patents hâve 
not been introduc-ed in évidence. The afifidavits also state that vul- 
canized fiber gears were made for many years before the filing of the 
Conrad application. While the.se affidavits throw some doubt upon 
the validity of the Conrad patents, I am not prepared to hold that the 
Conrad patents hâve thereby been shown to be invalid, or that for the 
purposes of this motion the presumption of validity of the Eisemann 
contract has been overcome. 

Was the contract broken ? Upon this issue the patents are conclusive- 
ly presumed to be valid, for, apart from the rule of law which prevents 
a licensee from disputing the validity of the patent, the Eisemann 
Company by the license agreement expressly admitted their validity. 
Whether the contract was broken dépends, therefore, solely upon 
whether the gears made by the Eisemann Company from material pur- 
chased by it from the défendant fall within the scope of the patents. 
The superficial vulcanîzation of the cloth or fiber entering into de- 
fendant's gear blanks, which seems to be the main différence between 
the gear blanks of the défendant and those of the plaintiff, still leaves 
the defendant's blanks within the scope of the claims of the Conrad 
patents when read in the Hght of the spécifications. Whether a. thor- 
ough investigation of the prior state of the art will show that the 
claims of the Conrad patents should be limited to the précise tnaterials 
set forth in the spécifications cannot be determined from the ex parte 
affidavits. " : ^ ■ . 

[4] If the contract was broken, was its breach maliciously induced 
by the défendant? • : 

"Malice In this form of action does not mcan actual malice, or 111 will, but 
consists in the Intentional doing of a wrongful act without Icgal justiflcation 
01- excuse." Cumberland Glass Mfg. C!o. v. De Witt, 120 Md. 381, 87 Atl. 927, 
Ann. Cas. 1015A, 702.. 

It appears from the affidavits that the first gear material supplied in 
quantity to the Eisemann Company by the défendant was on June 25, 
1919. It is not clear from the évidence that the défendant theii had 
knowledge of the contract. It is clear, however, that after October 30, 
1919, the défendant had such knowledge and that it thereafter con- 
tinued to supply such material. What is the iustification upon which 
the défendant relies? It is fourfold, viz. : The right of compétition 
in trade; that it obtained the original orders for material from the 
Eisemann Company without improper inducement; that when it ac- 
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quired knowledge of the plaintiff's contract its relations with the 
Êiseniann Company for supplying gear material had been established ; 
and, lastly, that even if the gears made by the Eisemann Company 
from the material supplied by the défendant are in law and in fact 
covered by the Conrad patents, the défendant in good faith beheved 
they were not so covered. 

The first two grounds of justification may be considered together. 
The correspondence between the Eisemann Company and the plaintiff, 
and between the Eisemann Company and the défendant, shows that for 
some time prior to June 25, 1919, the défendant was making efforts to 
sell gear material to the Eisemann Company ; that the défendant knew 
the Eisemann Company was buying its material from the plaintiff, and 
that it was manufacturing therefrom gears which the plaintiff claimed 
to be covered by its patents. The necessary inference was that the 
Eisemann Company was operating under an agreement with the plain- 
tiff. Yet the évidence does not disclose that the défendant made any 
effort to learn the terms of that agreement, but continued in its efforts 
to sell gear material to the Eisemann Company and eventually succeed- 
ed. What inducement did the défendant offer to the Eisemann Com- 
pany ? Eower priées and the protection set out in the f oUowing letter : 

"May 9, 1919. 

"Klseinaim Magnéto Company, 32 Bush Terminal Bldg., Brooklyn, N. ï. — 
Gentlemen : In référence to the matter of purehase of Condenslte Celeron 
oheniicaily treatert fabric or paper base, we are wllling to accept j'our orders 
for gear blanks produced by us in gear blank form, to be machlned and eut by 
you Into flnished gears for use on magnétos or any other electrical apparatus 
where It is used as a gear, under the basls that, should the Westinghouse 
Company interfère legally with you relative to the infringement on their 
royalty patent which they hâve on this material, we will protect you in the 
matter of suit, and accept entire jurisdiction and set'tlement of snch suit by 
our légal department and flnaneial status in the matter of any action that 
the Westinghouse Company might bring against you specifically relative to 
royalty. 

"This acceptance is covered by the fact that you intend to use about 100,000 
of thèse gear blanks in your normal production for the year 1919, and our 
responsibility is limited thereby. 

"Very truly yours, Diamond State Fibre Company, 

"JMT.ES J. M. Taylor, Vice Président." 

But apart from this letter I am inclined to agrée with the court in 
Cumberland Glass Mfg. Co. v. De Witt, 120 Md. 381, 87 Atl. 927, 
Ann. Cas. 1915A, 702, that the right of compétition does not justify a 
person in knowingly and deliberately, for his own benefit or advantage, 
inducing the breach of a contract by offering lower prices. It is true 
that it does not appear from the évidence that the défendant had actual 
knowledge of the contract before June 25, 1919, but it does appear that 
the défendant had activai knowledge thereof on or about October 30, 
1919. So far as is disclosed by the évidence, the inducements were 
continuing inducements, and there is no évidence that they were 
withdrawn after October 30th. Under thèse circumstances, were the 
sales after October 30th justifiable, even though the defendant's rela- 
tions had been theretofore established? As I now see it, the con- 
tinuance of the inducements after knowledge of the contract was not 
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innocent (Menendez v. Holt, 128 U. S. 514, 523, 9 Sup. Ct. 143, 32 
L. Ed. 526), and the previous relations, even if they were innocent, do 
not furnish a justification for the sales, under like inducements, after 
October 30th. 

If the gears made by the Eisemann Company from the material 
supplied by the défendant are covered by the Conrad patents, is the 
défendant entitled to exonération, if it in good faith believed that such 
gears were not covered by those patents ? As this would not be a valid 
défense in an infringement suit, it is difficult to see upon what principle 
such belief would be a sufficient justification for interférence with the 
contract relations 6f the plaintlff. 

[5] Should a preliminary injunction, under the foregoing circum- 
stances, be granted or ref used ? The gênerai rules of law touching the 
granting of preliminary injunctions were well stated by Judge Bradford 
in Harriman v. Northern Securities Co. (C. C.) 132 Fed. 464, 475, thus : 

"ïhe granting or refusai of a preliminary injnnetion, wliether mandatory 
or préventive, calls for tlie exercise of a sound judicial discrétion in view of 
ail the circumstances of the particular case. Regard should be had to the 
nature of the controversy, the object for which the injunction is sought, and 
the comparative hardship or convenience to tlie respective parties involved 
In the awarding or déniai of the injunction. The legitimate object of a 
preliminary injunction, préventive in its nature, Is the préservation of the 
property or rights in controversy until the décision of the case on a full and 
final hearing upon the merits, or the dismissal of the bill for want of jurlsdie- 
tion or other sufficient cause. ïhe injunction is merely provisional. It does not, 
in a logal sensé, finally conclude the rights of parties, wliatever may be Its 
practical opération under exceptional circumstances. In a doubtful case, 
where the granting of the injunction would, on the assumption tliat the de- 
fendant ultimately will prevall, cause greater détriment to hlm than would, 
on the contrary assumption, be suffered by the complainant tlirough its re- 
fusai, the injunction usually should be denled. But where, in a doubtful case, 
the déniai of the injunction would, on the assumption that the complainant 
ultimately will prevail, resuit in greater détriment to him thah would on the con- 
trary assumption be sustained by the défendant through its allowance, the in- 
junction usually should be granted. The balance of convenience or hardship 
ordlnarily is a factor of conti-olling importance in cases of substantial doubt. 
existing at the tlme of granting or refusing the preliminary Injunction. Sucli 
doubt may relate either to the facts or to the law of the case, or to both. It 
may equally attach to, or widely vary in degree as between, the showing of 
the complainant and that of the défendant, without necessarily being deter- 
minative of the propriety of allowing or denying the injunction. Where, for 
Instance, the effect of the injunction would be disastrous to an establlshed 
and legitimate business through its destruction or interruption in whole or 
in part, strong and convincing proof of right on the part of the complainant 
and of the urgency of his case is necessary to justify an exercise of the in- 
junctive powor. Where, howover, the sole object for which an injunction is 
sought is the préservation of a fund in controversy, or the maintenance of 
Ihe status quo, until the question of right between the parties can be decided 
on final hearing, the injunction properiy may be allowed, although there may 
be serious doubt of the ultimate success of the complainant. Its allowance 
in the latter case is a provisional measure, of suspensive effect and in aid 
of such relief, if any, as may flnally be decreed to the complainant." 

The relations of the Eisemann Cotnpany with the plaintifif having al- 

ready been terminated or suspended, the plaintifif, should it ultimately 

prevail, would not sustain irréparable injury by a continuance of de- 

fendant's relations with the Eisemann Company until final decree. On 

268 F.— 9 
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tfe othér hand, thé interruption of defendant's relations witli ihe Eise- 
mann Company by an injunction pendente lite, if the défendant should 
ultimately prevail, might resuit in great detrinaent to the défendant; 
But an interférence during the pendency of this cause with the contract 
relations of the plaintif? and its licensees, other than the Eisemann 
Company, would, should the plaintifif ultimately prevail, résuit in great- 
er injury and détriment to it than would, on the contrary assumption, 
be sustained by the défendant through the allowance of the preliminary 
injunction touching such contracts. As to thèse contracts I am of 
the opinion that the Status quo should be maintained and a preliminary 
injunction allowed, but the decree should be so mouîded as not to enjoin 
the défendant f rom supplying gear material to the Eisemann Company 
until the further order of the court. 

The défendant by its answer set up a counterclaim based upon the 
alleged unlawfulness of the plaintiff's contracts. The plaintiff filed a 
motion that the counterclaim be stricken out. This motion and the 
motion for preliminary injunction were heard togethèr. The questions 
raised by the motion to strike should not now be fîhally decided, but 
should be reserved until af ter final hearing. 

An order denying the motion to strike and a decree for a preliminary 
injunction in accordance with this opinion may be prepâred and sub- 
mitted. 



UNITED STATES, to Use of WENNEMER CONST. CO., Inc., v. ARNOLD 

et al. 

(District Court, D. Connecticut. September 3, 1920.) 

No. 2141. 

1. United States <S='67(3) — Final séttlement made six moiiths héfore action 

on contractor's bond. 

A letter of the Bureau of Yards and Docks to a contracter, with 
other correspondance, held a final settlement as of the date of such let- 
ter, withln Act Feb. 24, 1905 (Comp. St. § 6923), requirlng government 
contractors to give bond, and providing that, if suit bè not brought by 
the United States within six months from completion, then those supply- 
ing labor and materials may sue, notwlthstandlng correspondehce by the 
architect, wherein he confused final payment and final settlement, and 
the furthèr fact that a voucher and final release prepâred by the architect 
was not sigried by the bureau. 

2. United States "2=67(3) — "Final settlement" and "final payment" on gov- 

emment eontraets distin^ished. 

Within Àct Feb. 24, 1905 (Comp. St. 8 6923), relating to actidiis on 
bonds of government contractors, tbe term "final settlement," which 
marks the beginning of the six-months period at the expiration of Whlch 
materialmen, etc., may sue, refers to the administrative Settlement, oc- 
curring when the department détermines the amount due, and is en- 
tirely distinct from the "final payment." 

[Ed. Note.- — For other définitions, see Words and Phrases, First Séries, 
Final Payment; First and Second Séries, Final Settlement. 

3. United States '^='67(3) — Subséquent considération of extras held not to 

affect final settlement. 

In an action on a government contractor's bond, the time of final set- 
tlement made by the department, which started the running of the six- 

<g35For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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months period tliat must elapse under Act Feb. 24, 1905 (Comp. St. § 6923), 
before materialmen caii sue, was not affected by the fact that the depart- 
ment thereafter cousidered small claims for extrâs. 

At Law. Action by the United States, for the use and benefit of the 
Wennemer Construction Company, Incorporated, against Ray H. Ar- 
nold, doing business as the R. H. Arnold Company, and another. On 
plea to the jurisdiction, asserting that the suit was prématuré. Plea 
overruled. 

Tuttle, Gilman & Marks, for use plaintiff. 

Lewis Sperry, of Hartford, Conn., and E. P. Morey and William 
Henry White, both of Washington, D. C, for défendants. 

THOMAS, District Judge. This is a suit by subcontractors of de- 
fendant Arnold, who contracted to construct a building for the Navy 
Department at submarine base, New London, Conn., under direction 
of the Bureau of Yards and Docks and by authority of an act of Con- 
gress. Défendant Arnold gave a bond to the United States, with the 
Globe Indemnity Company, codefendant, as surety, as required by the 
Act of Congress of August 13, 1894 (28 Stat. 278), as amended by Act 
of February 24, 1905 (33 Stat. 811 [Comp. St. § 6923]). 

The plea to the jurisdiction is upon the ground that the suit was pre- 
maturely filed, and therein it is alleged that — 

"There bas been no 'final settlement' within the meaning of the act of Con- 
gress upon which the plalntlfC's and intervening pétitions are based" and "the 
period of six months allowed to the United States within which to bring suit 
upon the bond set out lu the pétition and intervening pétitions has not yet 
begun to run." 

The question, therefore, to be hère decided, is whether or not six 
months prior to the bringing of thèse actions there was a "final settle- 
ment" within the meaning of the statute, and what is meant by the 
words "final settlement" as used in the act. 

The parties hâve entered into a stipulation in action No. 3, in which 
stipulation the facts pertinent to the question hère involved are set 
forth. Additionally, the parties hâve stipulated (as the facts in eaeh 
of the three cases are substantially the same) that the décision made 
by this court in action No. 3 shall govern and Control in each of the 
other actions. The facts discussed in this mémorandum, however, are 
only the facts appearing in action No. 3. 

This suit was brought on March 17, 1919. Plaintiff's pétition, among 
other things, allèges : 

" • * * And said contract and the worlc thereunder and said additional 
and extra work were diily completed and were accepted by the United States 
government and the Bureau of Yards and Docks, Navy Department, and final 
settlement thereof was dated on or about July 30, 1918. * • • That no 
action or suit has been brought by the United States of America against the 
défendants, or either of them, within the six months immediately succeeding 
the completion and final settlement of the contract between Ray H. Arnold, 
doing business as Ray H. Afnold Co., and the United States government, nor 
has one year elapsed prior to the commencement of this action sincè the com- 
pletion and final settlement of said contract." 
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If the facts therein alleged are true in fact and law, the plea must 
be overruled, and, if they are not, the plea must be sustained. 

On October 20, 1917, the défendant Arnold entered into a written 
contract (No. 2538) with the United States, whereby Arnold agreed to 
construct and complète at the submarine base, New I^ondon, Conn., one 
building for use as officers' quarters in accordance with the provision 
of spécification No. 2538, as contemplated by item 2, paragraph 290, 
thereof. The work was to be completed in 118 calendar days. The con- 
tract further provided as f ollows : 

"(6) For and in considération of the faithful performance of this contract, 
tlie party of the flrst part [contractor] shall be paid upon voiichers prepared, 
oertifled, and approved In the usnal manner and payable through such Navy 
Pay Office as the party of the second part [United States] may elect, the 
•sum of ninety-three thousand nlne hundred ninety-one ($93,991.00) dollars 
in the manner provided in the spécification aforesaid." 

Said contract was signed on behalf of the United States by the Act- 
ing Chief of the Bureau of Yards and Docks under the direction of the 
Secretary of the Navy. On October 20, 1917, the Globe Indemnity 
Company executed and delivered, and there was filed, a bond in the 
usual form for the sum of $28,197.30. The obligation of the bond was 
for the payment by the contractor to ail subcontractors, and for mate- 
rial, labor, etc. During the course of the work certain extra work was 
ordered by the United States. 

On January 25, 1918, Wennemer Construction Company entered in- 
to a contract with the défendant Arnold to supply certain brick, lime, 
cernent, etc., on the officers' quarters referred to, and in course of time 
it fulfilled its contract with the Arnold Company. Ail of the things re- 
quired to be donc by the Arnold Company under its contract with the 
government were, done, and the work was completed and accepted, more 
than six months and less than one year prior to the institution of thèse 
proceedings, except as to a f^w minor items. The contention of the 
plaintiff is that "final settlement" was fixed by the bureau on July 30, 
1918. The contention of the défendant is that there never was a "final 
settlement" within the meaning of the statute. 

On July 30, 1918, the bureau wrote the architect as follows : 

"Subjèct: Gonfcract No. 2538, October 20, 1917, of R. H. Arnold Company, 
for Building for Ofliccrs' Quarters, Subniarine Pase, New London. 

"Référence: (A) Base Letter No. 2538, 7/24/18. 

"1. For the purpose of determining the contractor's responslbility for delay, 
the contract will be regarded as complète as of July 22, 1918, when ail the 
work, except a few items of a minor character, were flnlshed. 

"2. The period of delay — February 26 to July 22-^was accordingly 146 days. 
6f this period, 3 days were lost on account of delay in staking out the build- 
ing, 22 days by reason of abnormal weather conditions, and 3 days owing to 
water shortage ; thèse delays, amounting to 28 days, being regarded as un- 
avoidable within the meaning of paragraph 14 of the gênerai provisions of 
the, contract. For the remainder of the delay, 118 days, the contractor ap- 
pears, upon the facts at hand, to be responsible, and Uquidated damages there- 
for, amounting, at the agreed rate of $100 a day, to $11,800, will accordingly 
be assessed." . 

The plaintiff claims that this letter, together with other correspon- 
dence, later referred to, administratively fixed July 30, 1918, as the date 
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of "final settlement," within the terms of the statute and the décisions 
of thie courts respecting its meaning. 

On March 8, 1919, the bureau forvvarded to attorneys for original 
plaintiffs herein certified copies of the contract and bond, which had 
been duly certified by the Treasury Department, where duplicate origi- 
nals were filed. The letter of the bureau accompanying the same is as 
follows : 

"Subject : Contract No. 2538, October 20, 1917, of R. H. Arnold Company, 
for Officers' Quarters Building, Submarine Base, New London, Conn. 

"Inclosure : 1. 

"Gentlemen : With référence to your letter of Fcbruary 5, addressed to the 
Treasury Department, wlth wlileli you inelosed affidavlt in behalf of the 
Wennemer Construction Company, the bureau transmits herewith a copy of 
the above-mentloned contract and accompanying bond. Thèse copies are cer- 
tified by the Treasury Department, where the original documents are filed. 

"Basis of settlement under thls contract was approved by the bureau July 
30, 1918." 

This letter was evidently in reply to the attorneys' letter, dated Feb- 
ruary S, 1919, inclosing an affidavit as required by the statute. Some 
time subséquent to August 6, 1918, there was prepared in the office of 
the architect a paper in the form of a statement, having no title or 
other name, but sometimes ref erred to in the department as a voucher ; 
also a paper headed "Final Release." Thèse papers were never signed 
by any one, nor was any other act ever donc in relation thereto, except 
that they were sent by the architect to the contracter, Arnold, who 
received the same on or about August 15, 1919. 

The voucher, Exhibit A, discloses that the "date of delivery or serv- 
ice" corresponds to the identical date of the letter written by the bureau 
to the architect, to wit, July 30, 1918, in which it was stated that "the 
contract will be regarded as complète as of July 22, 1918." This vouch- 
er is a carbon copy on a form approved by the Comptroller of the 
Treasury, refers to the contract under considération hère, and shows 
the total amount that the contractor has earned by virtue of the con- 
tract and the extras. Therein are deducted the previous gross es- 
timâtes, the 10 per cent, réservation, and the liquidated damages, and 
the amount theretmder found due to the contractor, viz. $390.12, is 
the amount due after deducting the reserve percentages and part of 
the claims of the government. The two final pages show the amounts 
of reserve percentages retained from ail the earlier vouchers, and from 
that total there is deducted ail liquidated damages, in accordance with 
the bureau's letter of July 30, 1918, not deducted in the earlier part of 
the voucher. 

The "Final Release," which accompanied the above-described vouch- 
er, contains, among other things, the following récitals : 

(a) "It is contemplated that final payment thereof shall not be made until 
the party of the flrsl part shall bave executed and delivcred a final release of 
ail claims or deniands growlng eut of the contract." 

(b) "Whereas, ail the conditions, covenants, and provisions of the said 
contract bave been performed and fulflllcd by and on the part of the party of 
the flrst part" (Arnold). 

(c) "In considération of .$82,103, * » * being the full and entire sum 
due upon the completion of the work." 
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This release in full is signed. 

[1 ] From the foregoing it is still further apparent that July 30, 1918, 
was the day regarded as the date of final settlement, that thèse later 
documents (the voucher and final release) recognized such a status, and 
that they had référence to the subséquent step of "final payment." 
That this conclusion must be correct is further apparent from the letter 
of the bureau, dated March 8, 1919, in which it is stated : 

"Basis of settlement under this eontract was approved by the bureau July 
30, 1918." 

It was then but natural that the voucher and final release should be 
sent to Arnold for his signature. That he failed to sign and return 
them is of no importance hère. The vital point is that they were sent. 
The steps necessary to be taken according to the "routing sHp" ail had 
to do with "final payment"- — not "final settlement." 

But the défendant lays stress on the point that the Exhibits A and 
AA (the voucher and final release) were not signed by the bureau. It 
was not necessary that they should be. They were mailed to the de- 
fendant, and it was apparent that they awaited only the signature of Ar- 
nold, and there was no particular reason why the Public Works Office 
should sign the voucher until it had been returned by Arnold with his 
signature first attached. 

The plaintiff contends that the date of "final settlement," for the pur- 
pose of fixing the time within which a suit could be properly brought by 
subcontractors, was July 30, 1918, and that hence this suit, brought 
March 17, 1919, was more than six months after the date of final set- 
tlement and less than one year, as provided in Act Aug. 13, 1894, as 
amended by Act Feb. 24, 1905, which, so far as is hère material, pro- 
vides as f ollows : 

■"If no suit should be brought by the United States within six months from 
the completion and final settlement of said eontract, then the person or per- 
sons supplying tlie contracter with labor and materials shall, upon application 
therefor, and furnishing afiadavit to the Department under the direction of 
which said work has been prosecuted that labor or materials for the prosecu- 
tion of such work has been supplied by him or them, and payment for which 
has not been made, be furnished with a certified copy of said eontract and 
bond, upon which he or they shall Lave a right of action, and shall be, and 
are hereby, authorized to bring suit In the name of the TTnited States in the 
. Circuit Court of the United States in the District in which said eontract was 
to be performed and executed, irrespective of the amount in controversy in 
such suit, and not elsewhere, for his or their use and beneflt, against said con- 
tracter and his securities, and to prosecute the same to final judgment and 
exécution : Provided, that where suit is instituted by any of such creditors 
on the bond of the contracter it shall not be commenced until after the com- 
plète performance of said eontract and final settlement thereof, and sh^U be 
commenced within one year after the performance and final settlement of said 
eontract, and not later." 

The wording of the statute is clear and explicit. The act specifically 
provides that a subcontractor is entitled to a certified copy of the eon- 
tract, bond, etc., only in the event that six months hâve elapsed from 
the completion and final settlement of the eontract, and only in the 
event that within six months no suit has been brought by the United 
States. The circumstancc that the Treasury Department has certified 
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the contract, spécification, and bond and the Bureau of Yards and 
Docks forwarded same to plaintiff's attorneySj equally indicate that 
the Treasury Department and the Bureau of Yards and Docks hâve 
both concluded and determined that there had been a "final settlement" 
of the contract, within the meaning of the act, more than six months 
prior to the certification and dispatch of the certified copy to plain- 
tiff's attorneys. 

In view of thèse facts it hardly requires judicial interprétation to as- 
certain when "final settlement" was made, or what the words signify 
within the meaning of the act. It further appears that in his letter of 
August 6th, replying to Arnold's telegram asking for "immédiate par- 
tial payment," the architect says : 

"Subject: Contract No. 2538 for Officer's Quarters; Partial Payment 
\'ouclier. 

"Gentlemen : Your telegram of Angiist 6t.h, retjuesting immédiate partial 
payment on the above contract, bas just been received. You are advised that 
the bureau bas authorized an assessment of damages due to a certain luimber 
of days' delay in completion. The préparation of final partial payment 
voucher and réservation voucher is beiiig iield up awaiting décision as to 
whether the assessment for liquidated damages will be at the rate of .$50 per 
day or $100 per day. As soon as instructions on thi.s point bas been received, 
final partial payment and réservation vouchers on the above contract will be 
prepared immediately and forwarded to you." 

From this it is apparent that the architect must hâve considered 
"final settlement" as fixed, and that the only matter unfinished was the 
"final partial payment voucher and réservation voucher," because the 
architect adds that, as soon as instructions were received as to exact 
amount to be deducted for liquidated damages, "final partial payment 
and réservation vouchers * * * will be prepared immediately and 
forwarded you." 

But the défendant contends that this is an erroneous conclusion, be- 
cause of the contents of the architect's letter of October 17, 1918, which 
is as follows: 

"Subject : Cent. 2538, for Offlcer's Quarters ; Warranties and Completion 
of Items. 

"Gentlemen : In line with prevlous request, you are reminded that final .set- 
tlement cannot be made on the above contract until satisfactory ten-year 
warranty and bond for roofing hâve been submitted in accordanee vi;itb par. 
108 of the above spécifications, and a satisfactory warranty for heatlng in 
accordanee with par. 249 of the above speciiieatious, to the efîect that the 
contractor will repair or replace ail work, materials, and equipment which 
may prove détective or insufflcient within one year after the date of aecept- 
ance. ïou are further reminded that urinai basin to replace broken one, toilet 
partition rods, and cnrtain for Commander's shower batli hâve still not been 
supplied. The above items hâve been called to your attention repeatedly, and 
it is requested that they be complled with without further delay." 

But, from a careful reading of that letter in the light of what preced- 
ed, it is apparent that what the architect meant when he used the words 
"final settlement" was not the "final settlement" as an administrative 
act, for the purpose of fixing the time within which suitsby subcontract- 
ors could be brought, but "final payment," as had been requested by 
Arnold, and which had been the .subject of the prior discussion. The 
fact is very apparent when we examine the letter and ascertain the 
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architect's reasons for declining to make final settlement. Bonds were 
necessary in connection with the roofing and heating clauses of tlie con- 
tract, and thèse Arnold had net fumished, and it was perfectly natiiral 
that "final payment". could net be made until thèse bonds were fur- 
nished. 

That this conclusion must be correct is apparent from the ténor of 
the architect's letter, dated October 23, 1918, in answer to Arnold's 
"question" respecting the bonds, for the letter reads as follows : 

"Subnect: Cont. 253S for Offlcers' QiiEirters; Warranty for Rooflng. 
"Gentlemen : 1. In answer to your question In regard to what klnd of bond 
and warranty is desired, you are agaln referred to paragrapli 108 of the 
spécifications In whlch it is stated tliat : 'The eontractor shall furnish a 
ten-year bond * * * In a sum eqnal to the value of the rùofing work, 
warranting that for a period of ten years he will make at bis own expense 
ail repairs, that become necessary to maintain the roofs in a waterproof condi- 
tion, Injury from any cause other than ordinary wear and tear of the éléments 
being aceepted.' The spécifications would appear to be sufflciently clear on 
this point to answer your question." 

Hère again it appears that the furnishing of the bonds is ail that 
stands in the way of "final payment," not "final settlement." The same 
conclusion is justified respecting the letter of the architect to Arnold, 
dated June 30, 1919, and it is not necessary to quote it. 

[2] That there is this fundamental distinction to be drawn between 
"final settlement" and "final payment" appears from the opinion of the 
Suprême Court of the United States in Illinois Surety Co. v. United 
States, 240 U. S. 214, 36 Sup. Ct. 321, 60 L. Ed. 609, which case 
counsel on both sides cite and rely upon to establish their claim. Jus- 
tice Hughes said (240 U. S. on pages 218, 219, 221, 222, 36 Sup. Ct. 
323, 324, 60 L. Ed. 609) : 

"As such déterminations are regiUarly made in the course of administration, 
nothing would seem to be gained by postponing the date, from which to 
reckon the six montlis, to the time of payment. Indeed, if an amount were 
found to be due from the contraetot, and he was insolvent, there might be no 
payment, and, if payment were essential, there would be no date from which 
the time for the bringing of the creditors' action could be computod. The 
pivotai words are not 'final payment,' but 'final settlement,' and, in view of the 
significance of the latter term in administrative practice, it is liardly likely 
that it would hâve been used had it been intînded to dénote payment. * * * 
We think that the words 'final settlement' in the act of 1905 had référence 
to the time of this détermination, when, so far as the government was con- 
cèrned, the amount which it was flaally bound to pay or entitled to receive 
was fixed administratlvely by the proper authority. It is manifestly of the 
utmost importance tliat there should be no uncertainty in the time from which 
the six months period runs. The time of the final administrative détermi- 
nation of the amount due is a definite time flxed by public record and 
readily ascertained. As an administrative matter, it does not dépend upon 
the consent or agreement of the otlier party to the contract or account. 
The authority to make it may not be suspended, or lield in abeyance, by 
refusai to agrée. Whether the amount so fixed is due, in law and fact, 
undoubtedly remains a question to be adjudieated, if properly raised In ju- 
dicial proceedings ; but this does not affect the running of the time for 
bringing action under the statutory provision. In the présent case the con- 
struction of the building was in charge of the Secretary of the Treasury and 
under the gênerai supervision of the Supervising Architect. The Secretary of 
the Treasury was autliorized to remit the whole or any part of the stipulated 
liquidated damages as in bis discrétion might be just and équitable. Act 
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June 6, 1002, c. 1036, 32 Stat. 310, 320. On August 21, 1912, the Supervising 
Archltect, liaving recelved the certiflcate of the chief of the technical division 
of the office that ail work embraced in the contract had been satisfaetorily 
eompleted, made his statement of the amount finally due, recommending that 
only the actual damage (as stated) be charged against the contracter, and 
that the proper voucher should be issued in favor of the contractor for the 
balance, to wit, $3,909.01. And on the sanie date this rccommendation was 
approved and actual damages charged accordingly by direction of the Secre- 
tary of the Treasury. This, in our judgment, was the 'final settlement' of the 
contract within the meaning of the act. We understand that the adminis- 
trative construction of the act has been to the sanie effect. The régulation 
of the Treasury Department, as it appears froni its circular issued for the 
information of persons interpsted in claims for material and labor supplied in 
the prosecution of work on buildings under the control of that department 
(Dept. Cire. No. 45, Sept. 12, 1912), is as foUows: 'The department treats as 
the date of final settlement mentioned in said acts' (referring to tîie acts of 
1894 and 1905 supra) 'the date on which the department approved the hasis 
of settlement under such contract recommended by the Supervising Architect, 
and orders payment accordingly." 

Thus it is apparent that clear distinction must be made between the 
words "final settlement" and "final payment," and that distinction is 
apparent in the instant case from the discussion supra. The conclud- 
ing sentence of the court in the case just cited is finally conhrmatory 
of the conclusion hère reached, because the bureau in its letter of March 
8, 1919, quoted in fuU supra, said in part: 

"Basis of settlement under this contract was approved by the bureau July 
SOth, 1919." 

See, also, American Bonding Co. v. United States, 233 Fed. 364, 
147 C. C. A. 300; United States v. Robinson, 214 Fed. 38, 130 C. C. 
A. 432; Robinson v. United States, 251 Fed. 461, 163 C. C. A. 637; 
United States v. Illinois Surety Co., 226 Fed. 653, 141 C. C. A. 409. 

[3] The défendant contends, further, that the few minor items, re- 
ferred to in the varions letters of the architect, which were not com- 
pleted or f urnished, which were trivial in their nature, and which were 
taken into considération by the bureau after July 30, 1918, prevented a 
complète performance, and hence there could hâve been no "final settle- 
ment." This fact does not aller the case. In some of the authorities 
cited the same situation arose, and was urged upon the court ; but the 
claims there made were rejected. 

Further discussion of the authorities, which are ail in gênerai ac- 
cord, is unnecessary. It is clear that July 30, 1918, was the date on 
which "final settlement" was fixed administratively. The suit was 
not, therefore, prematurely brought, and the plea to the iurisdiction is 
overruled. 

Ordered accordingly. 
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PIPE & CONTRACTOKS' SUPPLY CO. v. FIRST NAT. BANK OF LITCH- 

FIELD. 

(District Court, D. Connecticut. September 1, 1920.) 
No. 2156. 

1. Sales <S=332 — Seller held not warraiited in reselling, r«asonabIe tinie not 

having elapsed. 

Where défendant bank sold plaintiff secondhand machinery, under an 
agreement provlùing for down payment, and for payment of the balance 
when the machinery was loaded on cars, the bank, under Gen. St. Conn. 
1918, § 4727, provlding that an unpaid seller may rescind the transfer of 
title and rpsume the property, provided the buyer has been in default for 
au unreasonable tlme, applicable because the sale occurred in Connecti- 
cut, was not warranted in rescinding the sale within a very few days after 
the machinery was loaded on cars furnished by plaintiff; it appearlng 
that the bank recognized plaintiff's right to notice of loading by préma- 
turé demand of payment, which showed the loading had not been com- 
pleted, and that the resale was at a considérable advance. 

2. Sales '^=>418(1) — Damages in action for breach. 

Where a bank wrongfuUy resclnded the sale of secondhand materlal, 
reselUng to another, held, that the buyer was entitled to recover the dif- 
férence between the value of the machinery and the purchase price. 

At Law. Action by the Pipe & Contractors' Supply Company 
against the First National Bank of L,itchfield. Judgment for plaintiff. 

Benjamin Slade, of New Haven, Conn., for plaintiflf. 
Lancaster & Foord, of Torrington, Conn., for défendant. 

' THOMAS, District Judge. This is a suit to recover damages for 
an alleged breach of contract. The parties hâve stipulated as follows : 

"The above-éntitled cause shall be tried by the Judge of the United States 
District Court, and submltted to him for détermination and décision, and the 
parties hereto hereby waive the right of trial by jury." 

The plaintiff is a New York corporation, and deals in new and sec- 
ondhand pipe and iittings, engineers' supplies, boilers, enginefe, pumps, 
miné and mill supplies, derricks, wire ropes and blocks, cars, rails, 
hoisting engines, etc. 

The défendant is a national bank, located at L,itchfield, Conn., and 
was on tiie 25th of July, 1918, the owner of — 

1,600 feet of 24-inch standard gauge 12-pound track. 
'1,600 feet of 2-inch pipe. 
500 feet of 45-pound rail. 

1 Ijeynes drill sharpener. 

1 75 H. P. Titusville Iroii Co. boiler, good for 100 pounds of steam. 

1 Mogul oil engine, 4 H. P. 

1 12.5-liKht generator, General Electric Co. 

1 75-light generator, United States Electric Co. 

1 air coinpressor, Ingersoll Rand, 350 cubic feet, steam 12x10, air 10x12, 
shop No. 258*28, 120 pounds steam. 
2,000 feet 2%-inoh pipe. 

5 24-inch V-shaped cars. 

^^zs^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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1 L'niversal crusher, 11x22, 35 H. P. engine, with buckets, screens, capacity 
8 yards. 

1 small 3-legged derrick. 
300 feet ys-inch Inger.soll Rand hollow drlll steel. 
Miscellaneous lot of valves, drill steel, Jap hammers, steam drills, etc., 

ail described in Plaintiff's Exhibit B and then located on what was 
known as thé Wigwam réservoir job. AU of said property was in 
good secondhand condition. On July 25, 1918, the parties to this 
suit entered into a written contract, wliich was marked "Plaintiff's 
Exhibit A," in évidence, and is as follows : 

"ïlie First National Bank of Litchfleld, Conn. 

"July 25, 1918. 
"W<> liand you herevï*ith check for .$.500, and agrée to pay tlie further sum 
of ,?1,475 for the material iiow on tlie Wlgvs'am réservoir job, named on attach- 
ed li.st, when it is loaded on cars at the Litchtield station. This .$1,975 includes 
tlie purchase price and moving same to station. 

"Pipe & Contractors' Snpply Co. 

"M. Paltrevvitz, Treas. 
"Accopted : Charles H. Coit, Vice Près. 

"ïlie First National Bank of Litchtield, Conn." 

On the same day the plaintiff paid to the défendant the sum of $5,00, 
which the défendant accepted as a partial payment in accordance with 
said contract. On August 15, 1918, the défendant on its letter head 
wrote the plaintifï as follows : 

"Fipe & Contractors' Supply Company, 3 Dover Street New York, N. T.— 
Gentlemen: In reply to your letter, signed by Mr. D. Harrls August 5th, I 
beg to say, in regard to the material you purchased frOm us oK July 25th, 
which is at the Wigwam réservoir dam, we expect the cars to be placed hère 
on Monday next, August 19th, and the material will be on the ground ready 
to load. Mr. Parker expected to be at your office Tuesday or Wednesday? 
but, if lie called there we bave lieard nothing from him in référence to his 
visit. Kindly acknowledge receipt of this letter. I understood that you want- 
ed to hâve some one hère when the stufE was ready to load. 

"Very truly yours, Charles H. Coit, Vice Président. 

"CHC/DB." 

On August 22, 1918, the défendant on its letter head wrote the 
plaintiff as follows : 

"Pipe & Contractors' Supply Company, 3 Dover Street, New York, N. Y. — 
Gentlemen: In référence further to our letter of August 15th, 1 beg to say 
that much of the material is already loaded and we are assure<l the balance 
will ail be on cars to-morrow afternooii, except crusher and boiler, which are 
on the ground and we feel sure it will be loaded on Saturday. Kindly glve 
this your prompt attention and favor us with your check for .$1,475, as agreed. 

"Very truly yours, Charles H. Coit, Vice Président. 

"CHC/DB." 

From this letter It is perfectly clear that, aside from the crusher 
and boiler even, not ail of the balance of the material was loaded, so 
that when this notice was sent, demanding payment of the balance, the 
stone crusher and boiler, both very heavy and cumbersome articles, 
were not loaded, and some of the other material was not loaded; yet 
in this same letter the bank says, among other things, "Favor us with 
your check as agreed." "As agreed" refers to the contract.. The 
contract says : "We agrée to pay * * * $1,475 when it is loaded 



140 268 FEDERAL REPORTEE 

on cars at Litchfield." The demand for payment was prématuré, 
because the contractual obligation of the bank was clear and specitic, 
and it had not performed its part of the contract, but was demanding 
payment before its obligation to load was completed. 

No notice of any kind was sent after August 15th, advising the plain- 
tiff that it was ail loaded on the cars at Litchfield. But upon the receipt 
of the letter of August 15th Mr. Paltrewitz, for the plaintiff, called up 
Mr. Coit on the téléphone, and asked him to ship the goods when ail 
were loaded on sight draft with bill of lading ; but Mr. Coit refused to 
do this, and on August 31st the défendant wrote the plaintiff as follows : 

"The Pipe & Contractors' Supply Co., 3 Dover Street, New York, N. Y.— 
Gentlemen : Not having heard f rom you, in order to protect ourselves, we are 
obliged to sell the materials from the réservoir job, which we advised you was 
loaded on cars liere, and inclose herewith our check for $414, being the balance 
of your check for ,$500, after deducting charges already Incurred for de- 
murrage on cars of $86. We regret that you were unable to avail yourself 
of the opportunity to handle this stuff, but we could not afford to hold it 
hère any longer. 

"Very truly yours, Charles H. Coit, Vice Président. 

'CHC/DB." 

On September 5th the plaintiff wrote the défendant as follows : 

•'First National Bank, titchfield, Conn. — Gentlemen : We were in receipt of 
your letter of August 31 st, 191S, accompanied by your check for $414.00 yester- 
day afternoon, and herewith return same to you. We are surprlsed at its 
contents. It Is very évident that you hâve defaulted in your contract. We 
hâve always been ready, able, and willing to earry out our end of this agree- 
ment, and are presently ready, able, and willing to carry out same. What 
we désire is the merchandise and nothing else. We insist upon receiving 
this merchandise, or otherwise we shall be compelled to adopt other measurea 
in the protection of our interest. 

"Yours truly, Pipe & Contractors' Supply Co., 

"BA. Encl. Per T>. Harris, B. A." 

The plaintiff arranged with the Railroad Administration for the 
cars to be used for the shipment and for a spécial permit. In accord- 
ance with this arrangement the cars were sent to Litchfield, and the 
record of the railroad company (Defendant's Exhibit 1) showg that 
one car arrived and was placed on August 19th, one on August 20th, 
and the third car on August 23d, ail at noon. It will be recalled that 
the bank, in its letter of August 22d, said : 

"We are assured the balance will ail be on cars to-morrow afternoon, except 
crusher and boiler, which are on the ground, and we feel sure it will be loaded 
on Saturday" 

— and the balance payment was requested. This was not only a de- 
mand made prematurely according to the terms of the contract, but 
was one made upon a guess, as at the time of writing that letter there 
was no car in Litchfield on which to complète the loading, as the 
third car did not arrive until noon of the day following the writing of 
the letter demanding balance of payment. 

So also was the letter of August 31st prematurely written, so far as 
the statement respecting demurrage is concerned. Exhibit 2 discloses 
that the bill for demurrage was not mailed by the railroad company 
until August 3Ist at 5 p. m. from the Hudson Terminal Station, New 



PIPE & CONTEACTORS' SUPPLY CO. V. FIRST NAT. BANK , 141 

(268 P.) ' ' 

York City, and could not possibly hâve reached Litchfield until the 
morning of September Ist, and that the bill for demurrage was nôt 
paid until September 3 Ist — according to Exhibit 1 — when it appears 
that $4 was refunded, which would hâve made $82 for demurrage, and 
not $86, and the amount of the check due the plaintiff according to 
the defendant's theory of the matter was $418, and not $414, as was 
inclosed in the letter of August 3 Ist. 

Mr. Mills loaded the material. He testified that it was not ail loaded 
until 8:30 p. m. on August 23d, and that he "staked up" the cars 
ready for movement on August 24th. While from the fact that the 
last car did not arrive until noon of the 23d I should be inclined to 
question the accuracy of Mills' recollection that he finished ail load- 
ing at 8 :30 p. m. on the same day as the car arrived, plus his finan- 
cial interest in the resale of the property, yet, if we concède such to 
hâve been the fact, we find that the letter of August 22d was written 
two days earlier than the plaintifï was called upon to make payment 
to the défendant. 

Ail the material included in the inventory, Exhibit B, was resold by 
the défendant to a third party for a greater amount than the price 
named in the contract. How much more, or for what price, the vice 
président and sole représentative of the bank, in charge of this whole 
transaction, testified that he could not remember. The défendant sent 
no notice to the plaintifï, except that contained in its letters of August 
22d and August 3 Ist. 

Upon thèse facts, the plaintiff allèges that the défendant failed, neg- 
lected, and refused to deliver the material inventoried to the plaintiff, 
and to perform its part of the contract as expressed in Exhibits A and 
B. The défendant allèges that it did tender delivery of the goods as 
called for by the contract by loading them when it did on the cars at 
Ivitchfield. 

[1] Both parties admit that the contract is expressed in Exhibits 
A and B. Two questions are presented : 

First. Did the défendant, who had the first work to do under the 
contract, perform its contractual obligations, and, if it did, what was 
its remedy or duty? 

Second. Did the plaintiff violate its obligations under the contract? 

That the défendant recognized a duty to notify the plaintiff is ap- 
parent from the fact that it sent two notices, on August 15th and 
August 22d. It was the duty of the défendant, under the contract, 
to load ail of the material contained in Exhibit B, because it is ex- 
pressly provided in the contract that the price agreed upon includes 
"purchase price and moving same to station" and "when it is loaded on 
cars at Litchfield station." It is not necessary to décide, as matter of 
law, whether the défendant was then bound to give notice of the load- 
ing, or whether it was the duty of the plaintiff to inform itself. On 
this subject the contract is silent. The défendant, however, evidently 
recognized that it was incumbent upon it to notify the plaintiff, and so 
sent its notice of August 22d, and possibly was acting under the in- 
ference suggested in section 4726 and section 4727, G. S. Conn. 

It is not necessary to décide the question, because the whole case 
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turns upon broader prineiples. If we assume, as contended for by 
défendant, that the goods were in fact ail loaded on the 23d, and 
"staked up" ready for movement on the 24th, under the statute law of 
Connecticut, and ail décisions thereunder, the plaintiff was entitled 
to a reasonable time after the delivery was completed, as alleged, on 
the 24th, within which to make payment of the balance of the purchase 
price before the défendant could reclaim title and resell the goods. 
The arguments of counsel with référence to the right of the défendant 
to resell must be predicated upon a transfer of title from the défendant 
to the plaintiff at some time, because, în law, a right of resale is pred- 
icated upon a rescission of the transfer of title and a resuming by the 
original seller of the title in himself. Had the défendant the right to 
rescind the transfer of title and revest it in itself for the purpose of 
the resale under the évidence in this case? Section 4727 G. S. Conn. 
(Révision of 1918), and the évidence in this case, answer that ques- 
tion in the négative, for it provides, inter alia: 

.,, '"Sec. ,4727. When and How the Seller may liesomd the Sale. An unpaid 
seller hàving a right of lien or haviiig stopped the goods in trau^itu may re- 
scind the transfer of title and résume the property in the goods, proyided, lie 
expressly rèserved the riglit to do so In case the l)uyer shoiild make default, 
or provided,, the bnyer has been in default in the payment of fhe price an 
unreasonable time." , , 

In the case at bar thëte was riothing in the contract which would 
bring the défendant within the first, clause quoted above, and the only 
remaining way it çould rescind the sale and résume title in the goods 
for purposes'of a resale would be in case "the buyer has been in de- 
fault in the payment of the price an unreasonable time." 

The time elapsing between August 22d, the daté of the letter, or 
August 24th, the date of thé loading, ànd the letter of August 31st, ad- 
vising the plaintiff of a resale, is short — too short to be held unrea- 
sonable urtdér ail the conditions, circumstances, and the évidence in 
the case. It was unreasonable of the bank to act so quickly. The 
plairitiiï was entitled to a reasonable time within M^hich to make the 
balance payment, and it did not get ît. The motive for the haste on 
the part of the bank was not the demurrag'e charges on the cars, for 
which the plaintiff was alone liable, but was due to its eagerness to 
avair itself of the larger price received by it from the new customer, 
tb whom it resold the goods. Therefore the conclusion is imperative 
•that oii August 31st the ba.nk could not rescmd the sale, and revest 
title in' itself for purposes of a resale, and thus bring itself within the 
second clause of the statute just quoted. 

It is unnecessary to discuss and décide ail the çlaims made, but 
sections 4727 and 4717 of the General Statutes and the rules therein 
laid down compel a décision hère adverse to the défendant. This 
wholé subject-matter is ably discussed by Professer Williston in his 
work 011 Sales, iil chapter XVI, pages 923 and 966, and without quot- 
ing at length it is suihcient to say that his discussion of the rdles and 
the cases cited are in accord with the conclusion herein expressed. 

[2] The only remaining question is. the amount of damages the 
plaintiff is entitled to recover. The défendant ofïered no testïrriony 
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whatever as to the value in August, 1918, of the materîal listed in Ex- 
hibit B. Two officers of the plaintiff company detailed the prices of 
each article at length, and testified to a total valuation of $12,135, and 
$11,375, respectively. A disinterested witness from Massachusetts, 
and an expert well qualified, fixed the value at $9,875, while still an- 
other expert from New York fixed the value at $9,300. 

I therefore am justified in finding that the fair market value in 
August, 1918, of the material listed in Exhibit B was $9,500. From this 
sum there should be deducted the purchase priée, $1,975, so that the 
différence, $7,525, represents the actual loss sustained by the plaintiff, 
for which amount, together with interest at 6 per cent, from Sep- 
tember 1, 1918, judgment may be entered for the plaintiff with costs. 

The day the trial of this case began the défendant deposited with 
the clerk of the court $500 in cash. The plaintiff claimed this was 
évidence agamst the défendant. Whether it was or net it is unneces- 
sary tp ^ay. The défendant claimed its rightto deposit it with the 
clerk, as it was money it neither wanted nor claimed the right to hold, 
as it was the amount paid to it by the plaintiff on July 25, 1918, at 
the time the contract was signed. The clerk may return this $500 so 
deposited to the défendant, less any commission which a fédéral stat- 
ute may impose, if any. 

The counterclaim filed by défendant warrants no considération. 

Judgment accordingly. 



KINGS COUNTÏ LIGHTING CO. v. NIXON, Public Service Commission of 

New ïork, et al. 

(District Court, S. D. New York. October 13, 1920.) 

1. Evidence i&=383<8) — Books of gas company, liept as rcquired, are prima 

facie "évidence" of expenses. 

Though "évidence" h.-is been variously defined, and is a relative term, it 
always contains the élément of tlie relation between a proposition to be 
established and material to establish the proposition ; and books of ao- 
count kept by a gas company in the manner requirëd Ijy the Public Serv- 
ice Commission, for the purpose of enabling the commission to keep watch 
of the public utilities of the state, would be the first source for infor- 
mation as to the cost of making the gas, and are prima facie évidence 
of siich expenses on behalf of a gas company, as well as when used 
agaiust it. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Bividence.] 

2. Gas «S^Hd) — Mghteen montlis' opération at loss sufficient to entitle 

company to relief. . 

Even if a period of IS'ihonths, when conditions were àbnormal, was iii- 
suffieient expérience on whjch to fix a reasonable rafe; it is sufficient 
to show that the existîng rate was confiscatory, where the gas plant Wivs 
operated at a loss dtiring the entire period, since, éveil if the gas com- 
pany should hâve temporarily operated at a loss dUring readjustment 
perlods, the 18 months was a reasonable time for .such opération. 

©ssFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indtxta 
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8. Courts C=ï=59(l)— Question conswTered by three judges, grantiag tenih 
, porai-y injuccticr, not reconsidered. 

WhUe the décision ot three judges In granting a temporary injunction 
Is only a Dlctrict Court decl-ion, not binding on the judge who hears 
the case finally, the décision of those judges on a contention prescnted to 
them, which was not affected by tlie cross-examinatlon of the wltnesses, 
or by ad<'itional évidence at the final hearing, wlU not be disturbed. 

4. Cas 'S=>14(1) — N'oncomplianco vvitlj statutôry requiremcnt, because of 
necessity, does net d^eat right to injunction. 

A manuiacturer of gac is not dcprived of hls right to an injunction 
against a statutory rate, which compelled him to operate at a loss, by 
his fallure to comply wlth the statutory requlrement as to the quaUty 
of the gas, which retiuirement might itself hâve been held conflscatory 
under the: conditions. 

6. Judgment ©=>828(3) — Finding gas rato not ic«nfis«atory by state court not 
conclusive ùiider changed eomUtions. 

A judgment of a state court, ftndlng a statutory rate for gas not 
conflscatory under conditions existing before that suit, Is not conçiusive 
that the same rate is not conflscatory under changed conditions existing 
thereafter. 

6. Gas <S=14(1) — City not necessary party to suit to enjoin statutory gas 

r^.te, 

A eity In which a gas company is operating Is not a necessary party to 
a suit by that company against the Public Service Commission and others 
to restrain the enforcement of the statutory rate for gas. 

7. Stipulations "^=18(1) — Master's flndin^s of valu© in exce^^s of stipula»- 

tion tmpii'oper. 

Where the parties to a suit to restrain the Inforcement of a statutory 
rate for gas sttpulated as to the value of the gas company's plant for 
the purposes of that suit, a flnding by the master, adding to the stipu- 
la ted value an additional value for necessary improvements, was im- 
proper. 

8. Gas <§=>14(1) — Wiiere statutory rate faJls to pay expenses, liolding as to 

fair retum is immaterial. 

in a suit to restrain the enforcement of a statutory rate for gas, where 
it was showh that the cost of making the gas exeeeded the rate, a hold- 
ing as to the return to which the company was entitled on its capital 
was immaterial. 

9. Gas <S=>14(1) — Courts caimot make rates. 

Courts eannot make rates for chargea ; their only power belng to pass 
upon rates af ter they are made. 

10. Stipulations <S=>18(1) — Stipulation held not' to preclude évidence subsé- 
quent to decree. 

Where the parties to a suit to restrain the enforcement of a statu- 
tory rate for gas stipulated that for the purpose of tliat litigatlon the 
gas company had an investment of a stated value, either party dissatis- 
fi('d with that stipulation or the légal offect thereof after the decree may, 
in proper proceedings, seek and obtain opportunity to présent évidence 
as to value. 

11. Gas '©=>14(1) — Company held entitled to crédit for 15 per cent, of un- 

accounted-for gas. 

A gas company operating wlthin the légal boundaries of a large city, 
but in fact supplying numerous small consumera through long mains in 
sandy soil, where the amount of metering was excessive, is in reality 
operating In a country town, and is entitled to 15 per cent, of unaccount- 
ed-for gas, which expérience shows common in towns of that character. 

^ssFor otber cases see same toptc & KBY-NUMBBR in aU Key-Numbered Digests & Indeies 
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13. Gas <©=»14 (1) — Evidence held to sustain item for repairs. 

In a suit to restraln the enforcement of a statutory gas rate, évi- 
dence that any gas-maliing company is entitled to take in its meters 
for repair after they hâve been in service for flve years, is sufficient to 
sustain the master's allowance of an item of repair whlch does not ex- 
ceed tlie expenditure thereby required. 
13. Gas «©^'Md) — Increased co.st of gas oil does not require ciiange to coal 
gas plant. 

The fact that the cost of oil for the manufacture of gas has been In- 
creased by the deniands for oil and gasoline, so as to nuike the cost 
of the gas exceed the statutory rate, does not require the gas company 
to manufacture gas from coal, for wliich it possessed no equipment, be- 
fore seeiiing to enjoin the enforcement of the rate. 

In Equity. Suit by the Kings County Lighting Company against 
Lewis Nixon, constituting the Public Service Commission of the State 
of New York, and others. On exceptions by plaintiff, by the Public 
Service Commission, and by the Attorney General of the State of New 
York to the report of the spécial master. Réport modified and con- 
firmed, and decree entered awarding injunction to plaintiff. 

Samuel F. Moran, of New York City (George L,. Ingraham, of 
New York City, on the brief),' for plaintiff. 

Wilbur W. Chambers, Deputy Âfty. Gen., and Terence Farley and 
William S. Jackson, both of New York City, for défendants. 

HOUGH, Circuit Judge. In view of the nature of this case, ail the 
évidence submitted to the master has been read and considered, to 
the end that the exceptions filed might be disposed of after an inde- 
pendent review of the record, even as to matters of fact. It does not, 
however, appear necessary to njake new fîndingS, as the exceptions 
argued refer to those made by the master. 

Défendants' Exceptions. 

Thèse exceptions extend substantially to every proposition found ei- 
ther in the master's report or opinion. Yet they may be grouped with 
sufficient accuracy under the following heads : 

(1) Plaintif! has sought to support its case almost wholly by incom- 
pétent évidence, viz. its own bocks. 

(2) The period from January I, 1919, to June 30, 1920, is too short 
a time upon which to base any fînding of the nature of a statutory 
gas rate. 

(3) Plaintiff is prevented by the accepted rules of equity from 
advancing the contention hère made, because it has during ail or most 
of the year and a half above referred to persistently and delibeiately 
disregarded the statutory rule that the gas produced by it rnust be of 
"22 candie power." 

(4) Plaintiff is barred from prosecuting this action by a judgment 
entered March 29, 1920, in the Suprême Court of New York, wherein 
relief similar to that now demanded was sought. 

(5) The city of New York is a necessary party défendant herein, 

«gïXsFoi other cases see eame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
268 F.— 10 : 
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without which no légal détermination oî the matters inVûlyed can be 
had. 

(6) The master erred, after firiding that plaintiflf must necessarily 
enlarge its capacity at an expense of not less than $1,600,000, in as- 
suming : 

"That this amount should be added to the stlpulated value of complaiti- 
ant's plant used in the public service, for the purposes of this case." 

(7) The master erred in holding that "gas unaccounted" for should 
be estimated at as much as 11 per cent, of the total gas produced, and 
in not holding that no more than 8 per cent, should be so allowed. 

(.8) The master erred, in that he allowed as operating costs to the 
plaintiff excessive sums for coal, oil, repairs, clérical expenses (audit- 
ing), and uncollectables. 

(9) The master erred in holding that 8 per cent, on the investment 
was a fair return. 

No exception not assignable to one of the foregoing heads, seems to 
me worthy of mention. 

I. This fundamental exception is necessarily disposed of by the rul- 
insr of Learned Hand, J., in Consolidated Gas Co. v. Newton, 267 Fed. 
231, unless I should feel obliged in conscience to disagree with my col- 
league. Under ail ordinary rules of procediire, Judge Hand's opinion 
is now the law of this court. 

[I] But I am not in the, least inclined so to disagree. The object 
of the statute has been well pointed out in People ex rel. New York 
Railways Co. v. Public Service Commission. 223 N. Y. 378, 119 N. 
Ë. 848. It is to make the method of accounting by regulated corpora- 
tions uniform, "so that the accounts could be readily comprehended by 
those required to examine the same." The object is "not to regulate 
the management of their finances, but to show what the management 
was." While the Public Service Commissions in this state are not in 
any full sensé ratemaking bodies, they may be described as the eyes 
of the corrimonwealth, to keep watch oh the public utilities of the State. 
It is for this pùrpose thàt they are authorized and indeed directed to 
regulate account keeping, to the end that the act bf seéing what hâs 
been done may be easily performed. 

The System is now alniost nation-wide, and the most prOminent ex- 
ample of its application is the syStem of railway accounting ipromul- 
gated and enforced by the Interstate Commerce Commission. Yet it 
is said that books so kept are not even prima facie évidence of the 
facts related therein. Définitions iometimes advâncC argument, and 
it is to me matefial to observe what évidence means. Dean Wigmore, 
in his well-known treatise (volume 1, p. 3), has collated the historié 
définitions, and in commentiri'g upon them points out that évidence is 
always a relative term. Yet there is a constant contained in it, viz'. 
the relation betwëen the proposition to be establislied and the material 
evidencing the proposition. ' 

In the matter before the court th'e proposition to be established is 
what it costs to make gas, and the logical inquîry is : How would 
any person interested in that question and acquainted with business 
go about to ascertain the correct answer? If he found that ail gas- 
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making companies were in the business for profit, and ail were re- 
quired by public authority to keep accounts showing their expenses 
and charges, would he net first investigate and prima facie accept 
the results shown by such books? There is but one answer to this 
inquiry. And when he further learned that such accounts were used 
by the Public Service Commission (and properly used) whenever com- 
plaint was made by the public that the consumer's price for gas was too 
high, I do not think he could doubt that the books were of tlie same 
evidential value as always, when the question propounded was whether 
the rate compelled the maker to manufacture gas — ^by means of im- 
pairment of capital. 

The use of entries kept in the regular course of business, and of 
abstracts of such entries, when the practical inconvenience of produc- 
ing the entrants on the witness stand plainly outweighs the probable 
utility of so doing, has greatly increased of late years, and properly 
so. Otherwise modem business could not be investigated in courts. 
Confining référence to the appellate court of this circuit, instances may 
be found of using the train sheet of a train dispatcher (Chesapeake, 
etc., V. Stojanowski, 191 Fed. 720, 112 C. C. A. 310); books kept even 
by assistant weighers and in a criminal cause (Heike v. United States, 
192 Fed. 83, 112 C. C. A. 615) ; the books of banks and abstracts from 
them as évidence against the bânk officiai under indictment (Parker 
V. United States, 203 Fed. 950, 122 C. C. A. 252); similar books as 
against the surety of a dishonest emplové in a civil .suit (American 
Surety Co. v. Pauly,. 72 Fed. 470, 18 C. C. A. 644, affirmed 170 U. S. 
133, 18 Sup. Ct. 552, 42 L. Ed. 977) ; any maritime papers common- 
ly kept under international maritime customs (Grâce v. Browne, 86 
Fed. 155, 29 C. C. A. 621 ; Bacon v. Conroy, 172 Fed. 532, 97 C. C. A. 
158) ; and the books of controlled and controlling corporations in 
Barber, etc., Co. v. Forty-Second Street Co., 180 Fed. 648, 103 C. C. A. 
614. 

The exceptions referred to under this head are overruled. 

[2] II. Relying upon the rule of Willcox v. Consolidated Gas Co., 
212 U. S. 19, 29 Sup. Ct. 192, 53 h. Ed. 382, 48 E. R. A. (N. S.) 1134, 
15 Ann. Cas. 1034, it is asserted in varions forms that a year and 
a half of such a time of trouble as has afflicted the world during and 
since the World War is too short a period to enable any court (and 
presumably any other tribunal) to measure and pass judgment upon a 
statutory public utility rate. This case is singular, in that the question 
presented is not whether 80 cents for gas affords a fair return for the 
making, but what shall be donc when it appears that it costs more than 
80 cents to make and distribute the gas, before there is or can be any 
question of profit or return at ail. 

The point is that the 80-cent rate is confiscatory, not because it 
does not yield a sufficient percentage on capital, but because to produce 
it at that priée consumes capital. Neither the Willcox Case nor any 
other décision can be cited to show that any definite or fixed period of 
expérimentation is a necessary prerequisite to a suit of that kind. If 
plaintifif were getting any return at ail another question might be pre- 
sented, but it is to me a matter of no doubt whatever that a year and 
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a half is a long enough time to experiment with proved capital losses 
before applying for relief. 

The argument is also made (as a variant of this point) that the 
times are abnormal, and that corporations like plaintiff are only carry- 
ing their share of the public burden in gratuitously distributing gas 
for a reasonable time. Whether this court has power to consider that 
argument may be doubtful ; but, assuming that it may be considered, 
I am of opinion that the eleemosynary practice has lasted a reasonable 
time, and the exceptions under this head are overruled. 

[3] III. The contention that plaintifï comes into court with "un- 
clean hands," because it has failed to furnish gas of the statutory 
candie power, cannot prevail in this district, after the action of the 
court which granted the temporary injunction in ruling upon this 
very point. It may be said that the décision of a court of three judges 
is after ail but a District Court décision, and not binding upon the 
judge who hears the case at final présentation. 

In a sensé this is true, for the court hearing the application for in- 
junction pendente lite necessarily acts upon affidavits, the potency of 
which may largely disappear after considération of the évidence of 
witnesseS subject to cross-examination. But in this instance no cross- 
examination or additional évidence has changed the situation presented 
when the motion for temporary injunction was argued. 

This plaintiff has (in the language of Judge Learned Hand's récent 
décision) persistently and deliberately disregarded the candie power 
requirement. I think it is proven that it has done so of necessity and 
has not thereby injured any one ; but that is, after ail, beside the point, 
if there be anything in the argument. 

[4] But I think there is nothing in the argument, unless a plaintiff 
manufacturer, who cannot pay the bills incurred in making his regulat- 
ed article (without speaking of profit or retum), is obliged to cease 
opérations rather than to give the public something, even though that 
something be not statutory. This manufacturer might hâve based 
its suit on the allégation that the 22 candie power requirement was 
in itself confiscatory, having regard to the admittedly greater expense 
of complying with the standard of illumination. Both upon reason and 
authority the exceptions based upon the foregoing argument are over- 
ruled. 

[5] IV. The judgment entered in the Suprême Court of the state 
on March 29, 1920, concluded nothing except matters which became 
history with the end of 1918. By its spécifie terms it left further oc- 
currences open for future litigation, and this is the future litigation. 
The matter may be summed up thus: 

It has been held by a final judgment, as yet unreversed, and there- 
fore controUing, that an 80-cent rate for this plaintiff was, if not fairly 
compensatory, at any rate nonconfiscatory durng 1916, 1917, and 
1918. Non constat that the same rate is nonconfiscatory in 1919 and 
1920. The Suprême Court of New York did not lay down any prop- 
osition opposed to this statement, and had no power so to do, if it 
had tried. The exceptions under this head are overruled. 
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[6] V. It having been decided by the court in which I am now 
sitting, and by the Circuit Court of Appeals for this Circuit, that the 
city of New York is not a necessary party défendant to an action of 
this kind, the exceptions rclating to that question are overruled upon 
authority. 

[7] VI. The master's finding hère complained of is regarded as 
immaterial ; yet for the sake of form the exception is sustained, in so 
far as the master held that the sum of $1,600,000 "should be added 
to the stipulated value of complainant's plant used in the public serv- 
ice, for the purposes of this case." The stipulation was that the ex- 
isting plant was worth at least a certain amount of money, and it 
went no further. I do not think that it was necessary or proper for 
the master to add anything to or take anything from this valuation, 
which, however, seems to me to hâve no other function under the whole 
évidence than to put it beyond the bounds of présent argument that 
plaintiff has an actually existing investment of at least $3,300,000, 
now worth that sum, and ail engaged in making gas. 

VIT. The matter of gas unaccounted for will be considered un- 
der plaintiff's exceptions. 

VIII. I agrée with the master that the variation in measurements 
between the vendor's and vendee's quantities of coal and oil are trifling, 
and indeed I go further, and hold it as matter of common knowledge 
that variations no greater in extent than are hère shown do occur, and 
must occur, as the resuit of the handling and rehandling of materials of 
this kind. The exceptions with respect to coal and oil are overruled. 

The matter of repairs will be treated of undçr plaintiff's exceptions. 

The item of clérical expenses cannot justly be complained of. In 
my opinion it has increased less than might be expected by reason of 
the substitution of women for men in the accounting departments and 
the territorial expansion of plaintiff's business. The exceptions under 
this heading are overruled. 

The uncollectables are reasonable in amount — indeed, unusually so, 
having regard to the nature of plaintiflf's business ; i. e., it has no large 
customers and supplies small tenant householders. This subject was 
gone into at great length on the trial in the lower court in Willcox 
v. Consolidated Co., supra, and the resuit there reached is confirmatory 
of the master's finding on this annoying item. Ail defendant's excep- 
tions under this head are overruled. 

[8] IX. I do not find it necessary to express either agreement or 
disagreement with the master in respect of his holding and finding that 
8 per cent, on the investment is a fair return. It would be necessary 
to express opinion as to what was a fair return, if this case presenied 
the inquiry whether the return actually received was compensatory or 
confiscatory. 

[9] There is no return at ail; and, the question being whether it is 
confiscatory to make gas for nothing, it is not necessary to go beyond 
that fact in deciding this particular case. It is elementary that courts 
cannot make rates; they only pass upon rates after they are made. 
The defendant's exception to the master's holding that 8 per cent. 
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is a fair return is sustained without préjudice, and solely on the ground 
that such finding is immaterial to the présent cause at the" présent 
time. 

It follows that, except as above indicated under VI and IX, ail 
defendant's exceptions will stand as overruled. 

Plaintifï's Exceptions. 

First. The évidence adduced does show that there is no relation 
between the beat unit content of gas and its candie power, and that it 
is true that 22 candie power gas may contain fewer (or more) tban 
620 B. T. U. per cubic foot. Consequently plaintifï's first exception 
is sustained as filed, though the materiality and importance of the findr 
ing is not perceived. 

[10] Second. The substance and effect of the stipulation between 
the parties referred to in this exception was that for the pUrposes.of 
this litigation, and not otherwise, the plaintiff had an actual inyestment 
devoted to gas making, whereof the value was at least $3,300,000. 
The report is modified so as to set forth this first fact ; but it is fur- 
ther the fact that if for any purpose after decree— -e. g., on applica- 
tion made attl;ie foot of the decree when di-awn in usual form — either 
party is dissatisfied with this stipulation or thé légal efïect thereof 
or the légal inferences to be drawn therefrom, then either party may 
seek and obtain opportunity to adduce évidence in respect of value. 

[11] Third. The question of "unaccpunted-for" gas is both im- 
portant and perplexing. I amçonvinced that plaintiff hâs the kind 
of plant operating in the kind of territory which is sure to produce 
a large quantity of unaccounted-for gas. I mean that large customers 
are conspicuously absent ; the service pipes run long distances through 
sandy soil, and the consumérs are of a class that require an excessive 
amount of metering. 

Although legally and nominally in a great city, this particùlar gas 
maker is in reality operating in a country town. I think the testimpny 
as to such a concem is plain that up to 12 per cent, loss by "unaccount- 
ed-for" gas is habitually taken by experienced men as matter of course. 
After that such men begin to look for the source of trouble, and are 
by no means sure of being able to find it. 

This is one of those contingencies of business that courts must ac- 
cept on the basis of expérience, and in my opinion the most valuable 
évidence produced are the tabulations — Defendant's Exhibit D6 and 
Exhibit Dl. The fair way to consider such item of expense (for that 
is what it really is) is to permit to this corporation (for the years 1919 
and 1920) such averàge loss as has falleii upon suburban or small 
town companies during the period of observation shown by the exhib- 
its above stated. The matter must rest.largely in opinion, yet it can- 
not be that any percentage actually observed must be allowed because 
it occurred ; there must be a limitation, arbitrary to be sure, but fair 
because based upon observed expérience. 

In my judgment 15 per cent, is the limit according to the évidence in 
this case, and to that extent the plaintiff's third exception is sustained. 
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[12] Fourth. This exception relates to the item of repairs: it is 
not large, but it does contain a principle. I agrée with the plaintifï 
that the évidence shows that it or any other gas-making company is 
entitled to take in its meters for repair after they hâve been in service 
five yeârs. Therefore, since the item of repair actually proven does 
not exceed the expenditure implied in the foregoing flnding, the fourth 
exception of plaintiff is sustained. 

Fifth. I do not find it necessary to pass upon this exception, which 
in substance is covered by the findings already made in this opinion. 
It follows that the master's report, with the unimportant modifications 
above indicated, is satisfactory to the court. 

The sum of the matter is this: It cost plaintiff, and would hâve 
cost any other well-operated maker of gas oil, at least 84 cents to 
furnish 1,000 cuhic feet of gas in the year 1919, and at least 96 cents 
to do the same thing in 1920. 

[13] The fundamental reason for this is that the oil best fitted for 
the gas maker is also richest in gasoline; therefore plaintiff, and other 
similarly situated manufacturers, are and hâve been competing with 
(especially) the automobile. This difficulty is not temporary, so far 
as human foresight goes. It may well be that gas makers will be driv- 
en back to coking coal ; but that does not affect the rights of a concern 
lawfully organized to make oil gas and possessing no plant for coal 
gas. 

A final decree may be submitted, which will, after appropriate ré- 
citals respecting the exceptions to master's report, confirm the report 
as modified, déclare the unconstitutionality of the acts of 1906 and 
1916 in respect of rate, award to plaintiff injunction as prayed for, 
and costs against the appearing défendants. It will also contain the 
usual provision for applying at the foot of decree for further relief, or 
■for modification or vacation of injunction. 

One meaning or implication in this last provision is this : This 
court will not directly or indirectly announce, fix, or suggest a rate for 
gas; but, if plaintiff endeavors to charge and collect an inéquitable 
rate, it can vacate its own injunction. 



Wnj.YS-OVEBLAND CO. v. AKRON-OVERLAND TIRE CO., Ino. 

(District Ckîurt, D. Delaware. August 2, 1920.) 

No. 386. 

1. Traiie-niariis and trado-names «S^SO (4) , 78— Use of word în corporate 
naino by tire conH>any constùuting unfalr compotition as against auto- 
mobile eoiupany. 

Where thf word "Overland," which was a part of thelr corporate namcs, 
hud been used by complainant and its predecessoi-s for 13 years, and 
regisJtered. as a tiade-mark for automobiles, and had been featured in ex- 
tensive advertising, so that it had become associated by the public with 
complainant and its products, and had also been used with complainaut's 
consent in the names of other corporations associated with it In the auto- 
mobilp business as subsidiaries or sales agents, the adoption of such word 
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as a part o( Its corporate name by défendant, which was ënènged In the 
busineps of rebiiilding automobile tires and purposed listing its stock 
on exchauges, held to constitute unfalr compétition, which entitled com- 
plainant to an Injunction, although It was not at the tlme engaged iu 
making tires. 

Z. Trade-marks and trade-names <©=>Î5 — Âctual déception not essential of 
unfair compétition. 

ïo warrant the grantlng of an Injunction ngainst unfalr compétition, It 
is not essential tliat the évidence should show that auy partlcular person 
bas actually been misled. 

In Equlty. Suit by the Willys-Overland Company against the Akron- 
Overland Tire Company, Inc. On motion for preliminary injunction. 
Granted. 

Andrew C. Gray, of Wilmington, Del., and Robert G. Thach, of 
New York City, for plaintiff. 

John R. Nicholson, of Wilmington, Del., and Nathan Vidaver, of 
New York City, for défendant. 

MORRIS, District Judge. The plaintiff, the Willys-Overland Com- 
pany, an Ohio corporation, by its bill of complaint charges the de- 
fendant, Akron-Overland Tire Company, Inc., a Delaware cor- 
poration, with a wrongful and unfair use of the word "Overland," 
and now moves for a preliminary injunction restraining and enjoining 
the défendant from using that word as the whole or as a part of its cor- 
porate name, from listing its capital stock upon the New York curb 
market, or any other association or exchange where listed stocks and 
securities are dealt in, under any name containing the word "Overland," 
and from designating its tires, or other automobile accessory made or 
sokl by it, by the word "Overland," or by any combination of words 
containing that name. 

The plaintiiï obtained its charter in 1912. It thereupon acquired the 
entire business, assets, trade-mark, trade-name, and good will of Willys- 
Overland Company, a corporation, which in its turn had acquired the 
like rights and property of the Overland Automobile Company, an In- 
diana corporation. The last-named corapany manufactured and sold 
automobiles. It began business in 1907. During ail of the intervening 
period of 13 years the plaintiff and its predecessors bave sold their prod- 
ducts under the name "Overland" throughout the United States. This 
name was, in 1909, registered in the United States Patent Office as a 
trade-mark for automobiles by the Overland Automobile Company. 
The word "Overland" appears upon the products of the plaintiff. Ad- 
vertisements of the plaintiff appearing in newspapers, periodicals, and 
upon billboards and electric signs throughout the United States hâve 
given spécial prominence to "Overland." Companies affiliated with the 
plaintiff include that word in their corporate names, as do also, with the 
consent of the plaintiff, many companies dealing excUisively in the prod- 
ucts of the plaintiff. The products of the plaintiff bave long been 
widelv and favorably known to the public by the name "Overland." 

^=3 For other cases see same topic & KEY-NUMnER 1d ail Key-Numbered Dlgcsts & Indexe» 
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[ 1 ] Consequently a corporation other than the plaintiff, engaged in 
the manufacture or sale of automobiles, their parts or accessories, and 
using the word "Overland" as a part of its name, or marking such 
articles "Overland," thereby suggests to the public that it is the plaintiff, 
or is connected therewith, and that its product is made by or for the 
plaintiff. Such déception would unquestionably enable the corporation 
engaging therein to pass off at least a portion of its product and capital 
stock as the product and capital stock of the plaintiff. The capital stock 
of the plaintiff is widely bought and sold by the gênerai public. The 
plaintiff and its predecessors, operating under corporate names embody- 
ing the word by which their products were and are known, hâve built 
up and established for the plaintiff a réputation for financial re- 
sponsibility and fair dealing, and hâve led the public to expect a certain 
standard of quality in its products. 

The business of the défendant is that of rebuilding or retreading au- 
tomobile tires and selling the same, It was organized in October, 1919, 
under the name of Akron Tire Company, Inc. In January, 1920, 
by amendment of its charter, it changed its name to Âkron-Over- 
land Tire Company, Inc. The circumstances surrounding the change 
of name are instructive. The Overland Tire Company, a Nevv' Jer- 
sey corporation, w^as engaged in the same business as the défendant. 
The plaintiff objected to the use of "Overland" in the corporate name 
of that Company, and requested that that word be eliminated theref rom. 
After conférences and correspondence between représentatives of the 
two corporations, counsel for the Overland Tire Company agreed to 
recommend that the request of the plaintiff be complied with, upon con- 
dition that the plaintiff share pro rata in the expense thereof, to which 
condition the plaintiff assented. But the élimination was not made. 
On the contrary, another course was pursued. The plaintiff soon there- 
after received f rom the attorney representing the Overland Tire Com- 
pany a letter reading in part as f ollows : 

"With référence to the above corporation [Overland Tire Company], I am 
informed to-day that it bas just been acquired by Alcron Tire Company, a cor- 
poration of the State of D3lawave. I also am informed that Akron Tire Com- 
pany proposes to eonsolidare or merge the two corporations, and will change 
its name to Akron-Overland Tire Company, at least for the présent. The 
Overland Tire Company had determlned to change its name, but the présent 
owners decided to proceed under the new name as stated above. Neither 
* * * nor the writer represent the Akron Company in any capaclty, which 
it is understood is representcd by * • * ." 

The défendant acquired the business, property, and rights of the 
Overland Tire Company, and immediately changed the name of the 
former to Akron-Overland Tire Company, Inc., as above stated. 
Four of the seven directors of the défendant were directors of the 
Overland Tire Company ; it having five directors. The président and 
secretary of the défendant were président and secretary, respectively, of 
the Overland Tire Company. The business of the défendant is not so 
unrelated to that of the plaintiff as to prevent injury to the latter if 
confusion results from the action of the former. That the name of 
the défendant is conducive to confusion there can be no doubt on the 
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évidence. The Détroit Free Press published July 28, 1919, on its finan- 
cial page, an item containing thèse statements : 

"Stock of the Overland Tire Company will shortly be sold on the New 
York curb. Tliis is the Company in which John N. WillyS [the président of the 
plaintiff] is said to be the controlllng factor." 

A letter to John N. Willys says : 

" * * * I was under tlie impression, when I had purchased tires from 
the Overland Tire Company, that tliat flrm and yours was one." 

Indeed Burrill Ruskay, the treasûrer and a director of the défendant 
Company, seems to hâve recognized the likelihood of confusion, for in 
his affidavit, filed on behalf of the défendant, he says : 

"That on or about the first part of June, 1919, my attention was called to 
the fact that the Overland Tire Company of New Jersey was in need of addi- 
tional capital in order to expand its business. That after negotiations had 
progressed, and when about to sign a deflnite agreement to undertake the 
sale of the stock of the Overland Tire Company, I iwinted out the possibill- 
ties of an objection being raised by the Willys-Overland Company to the name 
Overland." 

Later in his affidavit Mr. Ruskay admits by necessary impHcation 
that acfual confusion has resulted. He states: 

"To my Personal knowledge and belief, the similarity in names harms the 
Overland Tire Company, in view of the stock market antics of the stock of 
the Willys-Overland Company, and also the criticism that hâve been brought 
to our attention of the products of that cômpany." 

If an illustration be needed that the confusion was not eliminated 
by the prefix "Akron," it is found in the above quotation from the af- 
fidavit of Mr. Ruskay. He there refers to the défendant as "Overland 
Tire Company." If an officer of the défendant so désignâtes the de- 
fendant in an affidavit, a like désignation by that part of the public 
purchasing tires and capital stock should not be characterized as un- 
reasonably careless. Again, one of the corporations engaged in selling 
the plaintiff's products has, with the consent of the plaintiff, the cor- 
porate title "Overland-Akron Motor Mart Company." In Celluloid 
Manufg. Co. v. Cellonite Manufg. Co. (C. C.) 32 Fed. 94, Mr. Justice 
Bradley, referring to the defendant's name, said: 

"It Is not identlcal with the complainant's name. That would be too 
gross an invasion of the complainant's right. Similarity, not identity, is the 
usual recourse, when one party seeks to beneflt himself by the good name of 
another." 

Philadelphia Trust, S. D. & I. Co. v. Philadelphia Trust Co. (C. C.) 
123 Fed. 534, 541, is to the same effect. 

There is some prima facie conflict in the évidence upon the point 
whether the confusion results in injury to the plaintiff or to the de- 
fendant. Numerous affidavits filed on behalf of the plaintiff assert that 
the plaintiff is injured by the confusion. Some affiants for the de- 
fendant, including Mr. Ruskay, as appears from the last-quoted por- 
tion of his affidavit, say the détriment resulting from the confusion 
falls upon the défendant. Such déponents, when so stating, apparent- 
ly overlook the force of the fact that the defen3ant voluntarily and 
deliberately adopted "Overland" as a part of its corporate name. 
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long after the word had acquired a secondary significance in the auto- 
mobile industry, and after its potency for benefit or injury had become 
well known. Conflicting testimony of that character is not of the kind 
required to prevent a decree for a preliminary injunction. 

The défendant must hâve had some reason for adopting "Overland" 
as a part of its corporate name. What was the reason? It is not a 
famiJv name, a geographical name, or a descriptive name. The cause 
and the only cause advanced for its use by the défendant is found in 
the affidavit of its président, who says : 

"The use of the word 'Overland' in the corporate name was not commenced 
vvlth a view to defrauding or deceiving atiy person, or for the purpose of hin- 
deriuK or embarrassing the complainant in its lawful business ; but the vjord 
was deemed peculiarly adaptable to tires which are essentially the part of 
au automobile whieh goes 'over the laiid.' " 

Such an excuse calls for no comment. Yet the défendant incongru- 
ously points out that it does not sell its tires as Overland tires, but désig- 
nâtes them by a name having no resemblance to the word in question. 
Why the name that was deemed by the défendant to be "peculiarly 
adaptable to tires which are essentially the part of an automobile which 
goes over the land" was not used for its tires, but was used as a part of 
its corporate title, is left to surmise. It seems to me that a remark of 
Lord Macnaughten in Reddaway v. Banham, L. R. [1896] A. C. 199, 
221, is peculiarly applicable to this situation. He said: 

"But fraud is infinité in variety ; somctimes it is audacious and unblushing ; 
«ometimes it pays a sort of homage to virtue, and then it is modest and re- 
tiring; it would be honesty itself if it could only afEord it. But fraud is 
fraud ail the same ; and it is the fraud, not the manner of it, which calls 
for the interposition of the court." 

In my opinion it appears from the évidence that the défendant is us- 
ing "Overland" in its corporate title unfairly and to the détriment of the 
plaintifif. 

[2] That the use by a défendant in its name of a word, of the kind 
in question, calculated to lead the public to believe its goods are the 
goods of the plaintiff, may be enjoined is well settled. Bissell Chilled 
Plow Works V. T. M. Bissell PIow Co. (C. C.) 121 Fed. 357, 365 ; 
Selchow V. Chaflfee & Selchow Mfg. Co. (C. C.) 132 Fed. 996, 1000; 
Eastman Company v. Kodak Cycle Co., 15 R. P. C. 105; Premier 
Cycle Company v. Premier Tube Company, 12 Times L,aw Reports, 481. 
It is not essential for the évidence to show that any particular person 
has actually been misled. Bickmore Gall Cure Co. v. Kams, 134 Fed. 
835, 67 C. C. A. 439; T. A. Vulcan v. Myers, 139 N. Y. 364, 34 N. E. 
904. The fact that the plaintif! is not now engaged in the manufacture 
of tires is not a bar to the relief sought. Eastman Co. v. Kodak Cycle 
Co., supra; British- American Tobacco Co. v. British- American Cigar 
Stores Co., 211 Fed. 933, 128 C. C. A. 431, Ann. Cas. 1915B, 363; 
Dunlop Pneumatic Tyre Company v. Dunlop-Trufïault Cycle & Tube 
Mfg. Co., 12 Times Law Reports, 434; Metropolitan Tel. & Tel. Co. v. 
Metropolitan Tel. & Tel. Co., 156 App. Div. 577, 141 N. Y. Supp. 598. 

I am satisfied from the pleadings, affidavits, and exhibits that the 
motion of the plaintifif for a preliminary injunction should be granted. 
A decree in conformity herewith may be submitted. 
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ELI LILLY & CO. v. WILLIAM B. WARNER & CO. 

(District Court, E. D. Peunsylvanla. September 29, 1020.) 
No. 13SJ5. 

1. Property '^=>Z — Persoc honestly acquiring formula usirg common msieriala 

may reproduce it. 

The tirst user of a formula for medlcine composed of common materlals 
and whicli is not patented acquires no monopoly therein ; but aiiy one 
acijuiring knowledge of the formula without any breach of trust or good 
faith can reproduce It and market it, witli the représentation that it is 
the same as the original. 

2. *rra(le-marl5s anti trade-names <S=>17 — Right to cocoa as coloring and flor 

voring tnatter cannot be mcnopolized. 

The right to use cocoa in connection with quinine and yerba ganta 
cannot be nionopolized, on the claim that the use of the cocoa is merely 
to give a distinctive color, slnce it also has a distinctive flavor, attractive 
t« the public, which cannot be glven by any other means, and the right 
to such flavor is not one which can I)e exclusively claimed. 

3. Ti a de-marks and trade-names <®=3(4) — "Coco-Quinine" is a descriptive 

name, 

The name "Coco-Quinine," applied to a liquid préparation of quinine. In 
which the hitterness of the quinine is disguised by yerba santa and cocoa 
aiUU'd to give a distinctive color and flavor, la a mère descriptive name, 
wliich cannot be an exclusive trade-mark. 

4. Trade-marks and trade-natnes <@:^93(3) — Evidence Iield not to show un- 

fair s«Uing methods. 

Evidence that dealers inferred from statcments by defendant's sales- 
men that they were to siibstitute defendant's préparation for plaintiffs 
when it was called for, with déniais by the salesmen that they made suoh 
reprcsentations, and vvithout évidence that any oflicer or sales manager 
of défendant had authorized such représentations, held insufficient to 
show unfair selling raethods by défendant. 

5. Trade-marks and trade-names «©^OBCS) — Testimony of unfair sales should 

be direct and positive. 

Testimony of unfair sales by défendant, for the purpose of substituting 
their product for that of plaiiitiff, when the latter was called for, should 
be establisbed by direct, clear, and positive testimony. 

In Equity. Suit by Eli Lilly & Co. against William R. Warner & 
Co. to restrain unfair compétition. Bill dismissed. 

E. W. Bradford, of Washing-ton, D. C, for plaintiff. 
Francis Rawle and Joseph Henderson, both of Philadelphia, Pa., for 
défendant. 

THOMPSON, District Judge. The plaintiff is a corporation en- 
gaged, at Indianapolis, Ind., in the manufacture and sale of pharma- 
ceutical and chemical products. It employs a large staff of traveling 
sales agents in selling its product to druggists and physicians through- 
out the United States. In 1899 it commenced the manufacture and 
sale of a liquid préparation know^n as "Coco-Quinine." It contains 
quinine as its therapeutic agent, and is designed for the administra- 
tion of quinine sulphate in cases where the liquid form is preferred 
to capsules or pills. Yerba santa is used in the compound to disgiiise 

©ssFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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the bitterness of the quinine, and chocolaté syrup Is used for a color- 
ing and flavoring médium. The formula is not patented, and the prép- 
aration is not the subject of a registered trade-mark. It is put up in 
bottles with a label, with the word "Lilly" in red script on a green 
background. The plaintifif, through its sales agents, was successful in 
introducing it and establishing extensive sale for it among pharmacists 
and dispensing physicians ; that is, those who do not prescribe for 
their patients, but supply medicine from their own stock. The sales 
hy druggists were upon physicians' prescriptions and to customers who 
inquired for chocolaté-quinine or Coco-Quinine. 

The défendant is a Pennsylvania corporation, organized in 1908 to 
take over the long-established business of William R. Warner & Co., 
pharmaceutical and chemical manufacturers, and is chiefly owned and 
managed by Mr. Henry Pfeifïer, Mr. Gustavus A. Pfeiffer, and Mr. 
G. D. Merner, through holdings of its stock, and they are also the 
owners of the Pfeiffer Chemical Company and Searle & Hereth 
Company. For the purposes of this suit, the united control and the 
close union in business of thèse three companies is not disputed. 

In 1906 the Pfeiffer Chemical Company put upon the market a prod- 
uct known as "Quin-Coco." This product is practically identical with 
the plaintiff's Coco-Quinine. It consists of quinine with yerba santa, 
vanillin, saccharin, and cocoa, with a syrup base. Since the organiza- 
tion of the défendant company in 1908 Quin-Coco bas been manufac- 
tured by the Searle & Hereth Company and distributed solely by the 
défendant, the Warner Company. 

The défendant has since its organization, through its sales agents, 
distributed and sold Quin-Coco as a substitute for Coco-Quinine. It has 
not attempted to sell it as Coco-Quinine, but has offered it and solicit- 
ed orders for it from druggists as a substitute for Coco-Quinine and 
identical to it in therapeutic value. It is not established, nor is it 
claimed, that it is known to consumers as a product of Eli Lilly & 
Co. The use of chocolaté to disguise quinine in tablet and lozenge 
form, and the use of yerba santa in the compound to disguise the bit- 
terness of the quinine, was not new when the plaintiff made its prép- 
aration in liquid form, nor was the plaintiff" the first discoverer of 
the use of chocolaté for disguising quinine in liquid form. First in 
tablets or lozenges, and later in liquid form, the combination was 
known long prior to the manufacture of the plaintiff's préparation. 

The plaintiff's bill is based upon the ground that it originated the 
product, and distinguished and identified it as its product, by the color 
and flavor of chocolaté, which is not essential to its therapeutic value; 
the chocolaté being used for the sole purpose of making the remedy 
known by color and taste. It claims that chocolaté is but one of many 
•ingrédients which could be used for this purpose, but by no means 
the sole médium. It claims that Coco-Quinine was the first success- 
ful préparation commercially known to physicians and druggists ; that 
by legitimate business methods the plaintiff made it a distinctive and 
desired product throughout the United States, and won for it a high 
réputation with physicians, druggists, and the public in gênerai ; that 
into the market created by the plaintiff at great expense and effort 
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the défendant introduced Quin-Coco, by selling in that market a coun- 
terfeit of Coco-Quinine under a name resembling that used by the 
plaintiff for its genuine article ; that the defendant's product was sold 
as a substitute for plaintiff's by unfair and dishonest means, supplying 
the counterfeit where the genuine was desired and called for, with 
the resuit that in numerous instances druggists fiUed prescriptions 
calling for Coco-Quinine with Quin-Coco, and sold Quin-Coco when 
they knew Coco-Quinine was desired. It is claimed that hy thèse al- 
leged deceptive and dishonest means the défendant acquired trade 
which had been built up by the efforts and at the expense of the 
plaintiff. 

The plaintiff seeks an injunction restraining the défendant from the 
further manufacture and sale of a liquid préparation in the adminis- 
tration of quinine, or quinine in liquid form, colored or flavored with 
cocoa. It further seeks an injunction restraining the défendant from 
the use of the name "Quin-Coco" as a name designating such product, 
on the ground that it is a mère reversai of the words comprising the 
name long used by the plaintiff for designating its product "Coco- 
Quinine." 

The effect of issuing an injunction would be to grant the plaintiff 
a monopoly, perpétuai in effect, of the right to manufacture and sell 
a liquid préparation containing quinine, with its bitterness disguised 
by the use of yerba santa, or some similar agent, if any exist, in com- 
bination with cocoa, which is chocolaté less its fatty components, and 
which gives the préparation a distinctive color and flavor. The de- 
fendant contends that it can lawf ully make and sell a substitute for 
any médicinal préparation, provided it does not do anything which 
would constitute "passing off" its product for that of another. The 
plaintiff, while ccnceding that it bas no exclusive right to the formula 
unless patented, and conceding further that it has no trade-mark, and 
that the défendant has not attempted to simulate the label upon its 
package, contends that because of the circumstance that, after its for- 
mula for a liquid préparation of quinine and yerba santa was satis- 
factorily worked out, it adopted the use of chocolaté, so as to give the 
■préparation a distinctive color and flavor, which would identify it as 
the plaintiff's product, the public was, through unfair means, de- 
ceived through the defendant's imitation containing the same color 
and flavor. 

The plaintiff cites the case of Coca-Cola Co. v. Gay-Ola. Co., 200 
Fed. 720, 119 C. C. A. 164, and the authorities on which that décision 
is based, to sustain its position that the défendant raay not use choco- 
laté or cocoa for coloring the product because the plaintiff has used 
it to give its product a distinctive color and flavor. This contention, 
if the f acts were such as to show acts on the part of the défendant to 
induce dealers to deceive the consumer into believing that it was getting 
the plaintiff's product, would hâve support in the Gay-Ola Case, if 
the function of the chocolaté were merely to give a distinctive color. 
The Gay-Ola product was colored by the use of caramel, and as statéd 
by the court: 
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"There is hère no claim tliat caramel serves any other purpose in either 
compoiind, except merely to give color, and saylng that it Is one of the 'com- 
ponent éléments,' as one of the witnesses does, Is saying nothîng more. It 
foUows that the adoption, not only of caramel, but of the selected amount of 
caramel, was for thé main and primary purpose of making the two articles 
look just alike. In thls connection it appears that there is a great variety 
of coloring materlals open to thé use of any manufacturer, and sélections 
from which are usèd by other manufacturers." 

The plaintiff, however, must go further than debarring the défend- 
ant from the use of chocolaté as coloring matter. It is alleged in the 
bill, and proved in the case, and is a matter of common knowledge, 
which perhaps requires no proof, that the flavor of chocolaté is ob- 
tainable from no other substance. The plaintiff must therefore de- 
bar the défendant, not only from the use of thé color, but from the use 
of the flavor of chocolaté. In support of this proposition, the plain- 
tiff has not cited any authorities, and I think the obvious reason is that 
■there are none, to the effect that flavors, and particularly such a dis- 
tinctive flavor as chocolaté, may, because adopted by the plaintiff, be 
monopolized. While the plaintiff has shown that other liquid prépa- 
rations of quinine, with the bitterness disguised and flavor added, may 
be made, it has not shown that the chocolaté flavor may be obtained 
by any other means than by the use of chocolaté, or that chocolaté 
flavor may be used without producing the chocolaté color in the liq- 
uid. While the distinctive flavor of chocolaté is a matter of common 
knowledge, it is equally a matter of common knowledge that it is a 
flavor which appeals to the palate ari3 taste of people almost univer- 
sally. 

[1] The plaintiff is confronted at first with this proposition: That 
it has no exclusive right to the use of its formula. Its only right is 
to prevent any one from obtaining or using it through a breach of trust 
or contract, aiid any one that came honestly to the knowledge of it 
could use it without the plaintiff's permission and against its will. 
Chadwick V. Covell, 151 Mass. 190, 23 N. E. 1068, 6 h. R. A. 839, 21 
Am. St. Rep. 442. The ingrédients of which its product was com- 
pOsed are of such common everyday use that the plaintiff cannot be 
held to hâve the right to prevent others from using the same combi- 
nation as used by it, and the préparation may be used and manufac- 
tured by âny one who in good faith acquires knowledge of its compo- 
sition, and such person may publish the fact that he has made it in 
accordance with the original formula. Hostetter v. Pries (C. C.) 17 
Fed. 620. 

[2] Upon the right of the plaintiff to appropriate, through its ap- 
propriation of the color, the flavor of chocolaté, the case of Wrigley 
& Co. V. Grove Co., 183 Fed. 99, 105 C. C. A. 391, is in point. The 
court said in that case : 

"The right to make and sell chewing gum out of ingrédients not deletorions 
to health, and to flavor it with wintergreen, vanilla, strawberry, plneapple, 
spearmint, or any other flavoring material, is inhérent in every citizen, whetlier 
a corporation or an individual. Having a right to make and sell gum, it 
follows, as a necessary eoroUary, that he has the right to describo it. Tluî 
flavor is a very important factor, regardlng which the public desire.s to he 
Inlonned, and which the seller has a clear right to communicate, if, iudeed, 
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he is not under obligation to do se. lî hls guni be flavored wîth spearmint, 
for instance, he eannot inform the public of this without using the word 
'Spearmint,' and to deprive him of tTiat privilège is to interfère with bis 
rîghts. 'Spearmint' is a descriptive term as applied to chewing gum, and 
no one can deprive a manufacturer of its use or appropriate it as a trade- 
mark." 

While that case was upon the question of the right to appropriate 
the word "Spearmint" as a trade-mark, it being the name of a well- 
known flavor, the déniai of the right is based upon the right of any 
manufacturer to flavor his product with whatever flavoring material 
he desires. To the same effect is Larson, Jr., Co. v. Lamont, Corliss 
& Co., 257 Fed. 270, 168 C. G. A. 354, where the question was the 
right to the exclusive. use of the word "Pep-O-Mint," whiçh was de- 
nied upon the ground that it was the mère indication of a flavor, the 
use of which was open to the public generally. It follows, therefore, 
that the right of the défendant to use chocolaté flavor carries with it 
a right to use that color, unless it should appear, which it does not, 
that the flavor could be used without the color. 

The effect of the plaintiff's contention would be that the consumer 
who asks for chocolaté quinine, cocoa and quinine, or quinine flavored 
with cocoa or chocolaté, eannot hâve his remedy with the desired 
flavor, unless he purchases the plaintiff's Coco-Quinine, because one 
of the incidents of the flavor is that it carries with it a color in which 
the plaintiff has monopoly to indicate the dérivation of its product. 
If, conceding that the chocolaté has no therapeutic value, although it 
is contended by the défendant that it has a peculiar value as a physi- 
cal mixer for the quinine, there can he no exclusive use of the flavor, 
it follows that the plaintiff eannot acquire an exclusive use of it be- 
cause of the incident of color under the claim that that marks the 
dérivation of its product. 

[3] We corne now to the right of the défendant to use the name 
"Quin-Coco," as affected by its similarity to that of the plaintiff's 
product "Coco-Quinine." It is too well settled to require citation of 
authorities that a mère descriptive name eannot be monopolized. What 
the plaintiff has for sale is a mixture of quinine and chocolaté or 
cocoa, and the name discloses that fact. It does nothing more. It 
is not an arbitrary i. .ne, disclosing the dérivation of the product from 
the plaintiff, and the défendant, therefore, has the right to use a com- 
bination indicating the same facts in relation to its product by use 
of the name "Quin-Coco." The combination of quinine and choco- 
laté was known in the books and catalogues under varions names con- 
taining the same significance for years before the plaintiff adopted its 
name, and there is proof in the case of a number of products bearing 
names indicating the use of the same materials in pharmaceutical 
préparations for the past 10 years. 

[4] The plaintiff does not contend, and there is no évidence to show, 
any direct "passing off" of the defendant's product for that of the 
plaintiff. The plaintiff contends that the évidence shows that the 
defendant's agents, in selling Quin-Coco as a substitute for Coco- 
Quinine, used unfair selling methods, in suggésting to druggists that, 
because of the similarity of the prodiicts in therapeutic value and ap- 
pearance, it could be passed off by the druggist to the consumer who 
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asked for Coco-Quinine, and could also be substituted by the drug- 
gists in prescriptions which called for Coco-Quinine, thus by sugges- 
tion inducing the druggist to pass off Quin-Coco for Coco-Quinine ; and 
it is contended that there is sufficient évidence to establish the fact 
that druggists hâve, through thèse suggestions of defendant's sales- 
men, actually passed it off upon the public and physicians. The évi- 
dence upon this point has been carefully examined. 

[5] In a chargé of this nature, the testimony should be direct, clear 
and positive. But the testimony in most of instances consists rather 
of impressions of the witnesses as to what the defendant's salesmen 
meant than of statements of what they said. The answers of the 
witnesses upon the point of suggestions by defendant's salesmen of 
passing off were in many instances produced through objectionably 
leading questions. In substantially every instance in which unfair 
selling methods were attributed by the witnesses to the defendant's 
salesmen, the salesmen, upon being called, denied having made any 
such suggestions. 

The plaintiff has failed to establish the fact that the gênerai ofïïcers 
or sales managers of the défendant authorized, advised, encouraged, 
or suggested the alleged unfair selling methods on, the part of its 
salesmen. That Coco-Quinine and Quin-Coco were substantially 
identical products ; that Quin-Coco could be purchased at a saving 
upon the priée of Coco-Quinine ; that it could be placed upon the 
market as a substitute for Coco-Quinine — were ail matters which un- 
der the law the défendant had a right to represent to its customers. In 
view of the fact, which I find established under the évidence, that no 
offtcer or sales manager of the défendant authorized or instructed the 
salesmen in unfair selling methods, in view of the unsatisfactory tes- 
timony upon which unfair selling methods of the salesmen is charged, 
and in view of the positive déniais of any such acts on the part of the 
salesmen, it is concluded that the plaintiff has failed to establish its 
right to a decree based upon unfair selling methods. 

It is held that the défendant had a lawful right to reproduce the 
plaintift's préparation to tell the plaintiff's customers that it was es- 
sentially the same as the plaintiff's product in composition and thera- 
peutic effects, and to sell it as a substitute for the plaintiff's product. 
Saxlehner v. Wagner, 216 U. S. 375, 30 Sup. Ct. 298, 54 L. Ed. 525; 
De Long Hook & Eye Co. v. Amercian Pin Co. (D. C.) 200 Fed. 66; 
Viavi Co. v. Vimedia Co., 245 Fed. 289, 157 C. C. A. 481 ; Singer 
Mfg. Co. V. Ivoog, L. R. S. Appeal Cases, 15; Singer Mfg. Co. v. 
June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 h. Ed. 118. The 
plaintiff has no exclusive right in the color and flavor inevitably fol- 
lowing the use of cocoa or chocolaté, which the défendant had a right 
to combine with quinine in a pharmaceutical préparation. The de- 
fendant had a lawful right to call its préparation "Quin-Coco," which 
is a descriptive name of the same effect as "Coco-Quinine." The plain- 
tiff' has not established unfair selling methods on the part of the de- 
fendant. 

It follows that the bill should be dismissed, with costs to the de- 
fendant; and it is so ordered, 
268 P.— 11 
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InreIKWIN. 

(District Court, W. D. Pennsylvania. October 7, 1920.) 

No. 9477. 

Bankniptcy 'S=>184(1)— -Sale of property by bankrupt, without change of pos- 
session, invalid. 

Under the law of Pennsylvania, tlie sale by a dealer In automobiles in 
that State of an automobile then in his showroom to a purchaser in New 
York, to whom he gave a MU of sale and storage receipt, where the car 
remalned in his possession, without anything indicating change of owuer- 
ship, until his bankruptcy, held invalid as against his trustée. 

In Bankruptcy. In the matter of Perry Anderson Irwin, bankrupt. 
On review of order of référée. Affirmed. 

Gunnison, Fish, Gifïord & Chapin, of Erie, Pa., for petitioner. 

ORR, District Judge. The certified question in this case is raised 
upon the following facts: 

Perry Anderson Irwin, the bankrupt, was a dealer in automobiles 
in the city of Erie at the beginning of the year 1920. In January or 
February he purchased from the manufacturers one Columbia Sedan, 
model C S, No. 1,321,551. On March 4, 1920, being in need of money, 
he went to Rochester, N. Y., with the invoice he had received for the 
car, and entered into an arrangement with the Transportation Finance 
Company, a corporation of the state of New York, having its principal 
office in that city. He then and there executed and delivered to said 
corporation a bill of sale for said car, and entered into a certain lease 
agreement, wherein he was named as the lessee and said corporation 
was named as the dealer or lessor, by the terms of which it appears 
that said corporation leased said car to him for a rental of $2,137, of 
which $427 was paid on the exécution of the lease, and the balance, 
$1,710, became due and payable by the bankrupt June 4, 1920. At the 
same time and place said bankrttpt gave a storage receipt to said 
corporation; acknowledging the payment of $1 for the storage of said 
car for three months, with the agreement that the same should be kept 
wlthin the showroom of the building at No. 1915 State street, Erie, 
Pa. At the same time and place the said bankrupt gave his judgment 
note to the order of said corporation for the payment of said $1,710 
in three months from said date ; that being the deferred payment ex- 
pressed in the contract of lease. In the lease, as in the storage receipt, 
the bankrupt's place of business is stated to be at No. 1915 State street, 
Erie, Pa. 

At the time of the exécution of thèse papers in the city of Rochester, 
the said car was in said place of business of the bankrupt, where it 
remained until after the trustée in bankruptcy had duly qualified. 
From the time of the receipt of the automobile from the factory until 
the appointment of the receiver, the said automobile remained in the 
custody of the bankrupt. It was included among his assets in the 
schedules filed. Relying upon the transactions which took place in 

igsaFoT other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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the city of Rochester, the said corporation presented its pétition to 
the référée, claiming title to the car, and seeking an order for its de- 
livery to the petitioner. The référée held that the claim should not be 
allowed, and, upon exception to his ruling, certified a question to this 
court. 

Once more we hâve in this court for considération the law of Penn- 
sylvania relating to a sale of personal property, where there has been 
no actual or symbolical dehvery of possession. Notwithstanding re- 
peated décisions that, in Pennsylvania, delivery of possession of per- 
sonal property is indispensable to transf er a title by the act ot the own- 
er which shall be valid against creditors, claim after claim is pre- 
sented in bankruptcy proceedings for the recovery of personal prop- 
erty, in which the claimant claims title to the personal property of 
which the bankrupt had a sole, continuous possession from the time he 
had purchased the property from a manufacturer or jobber. 

We are not now dealing with a contract of bailment, where posses- 
sion has taken place in pursuance of the contract, nor are we dealing 
with a contract of conditional sale entered into in compliance with the 
provisions of the Conditional Sales Act of Pennsylvania. We are deal- 
ing with what has ever been condemned in Pennsylvania, to wit, the 
rétention of possession of personal property by the seller and the rights 
of creditors of the seller with respect to such property. The reason, 
perhaps, why the question is so often pressed in the court, is because 
many of the claimants are from other states, where a doctrine pre- 
vails différent from that in Pennsylvania. 

The curious may find in the fifth English édition of Benjamin on 
Sales, at the bottom of page 498, the statement : 

"The English doctrine Is r.ow also establlshed in Virginia, West Virginia, 
Massachusetts, New Jersey, North and Sonth Caroiina, Rhode Island, and 
eeveral other states, while in Pennsylvania, Maine, Conneeticiit, New Hamp- 
shire, Vermont, Illinois, and others, the rétention of po.'isos.sion is treated as 
per se frandulent. Tn New York and in many of the other states, the matter is 
regulated by statute," etc. 

By the English doctrine, of course, is meant that the question of 
whether there is fraud in the rétention of possession is One of fact for 
a jury. It is probable that many of the states hâve had occasion, to 
change the law since that édition was printed in 1906, but the law in 
Pennsylvania has never been changed. 

The référée has well stated the law, as determined by the courts of 
Pennsylvania, in the following language : 

"The necesslty of delivery of possession to glve good title to per.sonal prop- 
erty was fuUy set forth in Clow v. Woods, 5 S. & R. 275, 9 Am. Dec. 346, which 
was cited by Justice Sharswood In McKlbbln v. Martin, 64 Pa. 352, 3 Am. 
Dec. 588, to be 'the Magna Charfa of our law on the subject,' and in Jenklns 
T. Elchelberger, 4 Watts, 121, 28 Am. Dec. 691, Chief Justice Gibson said : 'To 
tolerate a lien severed from the posses^on by any device whatever would be 
pregnant with ail the mischlefs of colorable ownershlp, and to sanction It 
at the expense of the communlty would be justifled but by the accomplishment 
of more important objects than Individuel accommodations.'" 

"Whlle the rigor of the rule has been somewhat abated under certrilh elr- 
cumstances, yet the mie still obtains, and when property which can be easily 
delivered has never been in the custody or even in the state with the one claiDi- 
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ing ownership, the courts will not recognize his rîght as against creditors of 
the alleged vendor, when they hâve absolutely no notice, or anytliing to put 
them upon inqulry, as to any other party claiming the property." 

"While this transaction would be deemed valid between the parties, yet it Is 
not good between the creditors of the bankrupt, aud espccially since lie was 
heavily in debt when the alleged transfer was made. It has been repeatedly 
held 5y the courts that 'a sale of personal property, leaving the vendor in pos- 
session and without doing anything to Indicate a change of ownership, is 
fraudulent as against creditors.' " 

"As before said, while the rigor of the rule has been somewhat relaxed, yet 
the rule is still the law of the state. It is true now, as it was when the rule 
was announced in Clow v. Woods nearTy a century ago, that if a purchaser 
pays the price for goods purchased by him, without talclng possession of them, 
he takes the risk of the Integrity and solvency of his vendor, when the rights 
of a subséquent bona flde purchaser or an exécution créditer arise. Stevens 
V. GifTord, 137 Pa. 219, 20 Atl. 542, 21 Am. St. Rep. 868 ; White v. Gunn, 205 
Pa. 229, 54 Atl. 901.'" 

The fédéral courts necessarily adopt the view.s of the state court with 
respect to title to personal property. In Re Arcade Drug Co., 263 
Fed. 681, the Court of Appeals for the Third Circuit considers the 
question and adopts the rule with respect to the required delivery of 
possession in sales of personalty in Pennsylvania. The syllabus to that 
case is applicable to the f acts in the case at bar : 

"Where the real purpose of a transaction, in form an absolute transfer by a 
drug Company of a soda fountaln with a lease back, was to give the lessor se- 
curity for lier alleged loan, on pi>operty which the debtor drug company still 
held in pos.session and never delivered, the lessor had no rights in the prop- 
erty as against the drug company's trustée in bankruptcy." 

The learned counsel for the claimant admits the gênerai rule to 
be as declared by the référée in his opinion, but insists that it is not 
inflexible, and cites a Une of cases which, it is contended, show that the 
rule has been relaxed. An examination of those cases shows that they 
do not change the requirement that the vendee must take possession, 
but rather that they show that there is no "unbending test of the 
sufficiency of delivery and the rétention of possession to be applied to ail 
cases." This distinction and the last quotation is found in the opinion 
of the court in the case of White v. Gunn, 205 Pa. 229, 54 Atl. 901. 
No case has been pointed out to us where there has been a valid sale 
of personal property in Pennsylvania without a delivery, either actual 
or symbolic. Often it has been necessary to submit the question to a 
jury as to whéther there was a delivery or not. Often it is difficult to 
détermine whether the visible relation between an owner and his goods 
has been broken. 

The case of Evans v. Scott, 89 Pa. 136, may be referred to as an în- 
teresting case, because it illustrâtes a difficulty which often arises by 
reason of the relation of the parties, as well as their relation to the 
property and its location, in determining whether or not there has been 
a sufificient taking of possession to protect the purchaser. It appears 
in that case that two brothers lived together in the same house. One 
owned ail the furniture ; the other bought a carpet on crédit, which was 
laid in the house. When the crédit expired, he did not pay for it. 
The other then went to the seller, paid the price, and had a bill of sale 
made to himself. The transaction was held to be valid, and the taking 
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of possession by the brother, who paid for the carpet, was sufficient. 
Clearly he should net hâve been deprived of the carpet by the creditors 
of his brother, just because his brother occupied the same house with 
him. 

Renninger v. Spatz, 128 Pa. 524, 18 AU. 405, 15 Am. St. Rep. 692, 
is another case upon which counsel for exceptant relies. In that case, 
the property of a husband was purchased at a sale of a farm and the 
Personal property located thereon. The vendee leased the property to 
the wife of the vendor, and sold to her the furniture which he had 
bought. The wife could not be deprived of the furnitvu-e at the suit of 
the husband's creditors, just because the property remained in the same 
place, and because the relationship between her and her husband con- 
tinued to exist. There was such delivery, and she had taken such pos- 
session as, under ail the circumstances, could be reasonably expected, 
in view of the relationship to the property and to each other. 

A vendee of the entire stock of goods in a store is not required to 
remove the goods in order to take possession of them. His taking pos- 
session of the store with the goods therein is its équivalent. Symbolic 
delivery, by the transfer of a bill of lading or warehouse receipt, or 
by tagging pondérons machinery with the name of the vendee, is a 
sufficient tal;ing of possession. In ail the Pennsylvania cases there 
must be such a delivery to the purchaser, and such a taking of posses- 
sion by him, as the circumstances of the case may require, in lieu of 
manual delivery and receipt. There is no reason why a différent rule 
should be applied to an automobile than may be applied to any other 
movable chattel. Nothing is much more capable of being moved for 
delivery and receipt than an automobile. 

We are satisfied that the décision of the référée should be sustain- 
ed, the exceptions to his findings overruled, and the pétition of the 
claimant dismissed. 



In re ROîîINSON MACH. CO. 
Pétition of C. E. FALES MACHINERY CO. 

(District Court, E. D. Mic-higan, S. D. Augu.st 27, 1920.) 

No. 4250. 

Bankniptcy <Ê='14<I(1) — "Conditional sale" distinguished from "absolute sale 
with rétention of title as seeurity." 

A contract of sale of macliineiy to banknipt for use, providing that 
deferrcd payments should be evideiiccd by notes and that the machinery 
should remain the property of seller until fully paid for, with tlie rîght 
to retake possession on any default, whero the notes were retained by sell- 
er, hcld, under the law of Michlgan, a contract of conditional sale, ano 
not one of absolute sale with rétention of title as seeurity, and on bank- 
rnptcy of purchaser before payment seller held cntitled to reclaim the 
property. 

[Ed. Note. — For other définitions, .see AVprds and Phrases, First and 
Second Séries, Absolute Sale ; Conditional Sale.] 

®=3Fot other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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In Bankruptcy. In the matter of the Robinson Machine Company, 
bankrupt. Oh review of order of référée denying pétition of the C. 
E. Fales Machinery Company for réclamation of property. Reversed 
and remanded. 

R. E. Hofelich, of Détroit, Mich., for petitioner. 
Clark, Emmons, Bryant, Klein & Brown, of Détroit, Mich., for 
trustée. 

TUTTIyE, District Judge. This is a pétition to review an order 
of the référée denying the pétition of the C. E. Eales Machinery Com- 
pany for réclamation of certain machinery furnished by it to the bank- 
rupt under a contract, the proper construction and effect of which are 
the subjects of the présent controversy. The contract was as follows: 

"Détroit, Micliigan, April 12, 1918. 

"Siibject to strikes, accidents, or other delays beyond our eontrol, please fiir- 
nish the foUowing machinery, deliverod f. o. b. our factory about April 12, 
1918. 

"One 20" improved Steptoe back-geared crank sliàper, with regular equlp- 
ment. 

"For which we agrée to pay nine hundred and twenty-flve and no/100 dol- 
lars. 

"In case payraent is dlvided, to be made as follows, the deferrcd payments 
to be evidenced by notes bearing date of ShlpmtiTt aad interest : 

"$200.00 cash payment. 

"$300.00 two months note. 

"$425.00 three months note. 

"The above-described property shall be kcpt and used at Ecorse, in Wayne 
eounty, state of Michlgan, and it is agreed that title to said property shall 
remain in C. E. Fales Machinery Company until fuUy paid for in cash, and 
that this contract is not modified or added to by àny agreement not expressly 
stated herein, and that a rétention of the property forwarded, after 30 days 
from its arrivai at destination shall constitute a trial and acceptance, be a 
concluslve admission of the truth of ail représentations made by or for the 
consignor, and a fulflUment of ail its contracts of warranty express or Implied. 
It is further agreed that the purchaser shall keep the property fully Insured 
for the beneflt of the C. E. Fales Machinery Company, that said machinery 
shall not become a fixture to any realty on account of being annexed thereto, 
and that the rental value thereof is one hundred and fifty dollars per month, 
and which said sum the undersigned hereby agrées to pay to said C. E. Fales 
Machinery Company, and in case default is made in the payment of one or 
more of the aforesaid notes or sums of money this contract shall, at the 
option of C. E. Fales Machinery Company, be forfeited and determined, ana 
C. E. Fales Machinery Company shall hâve the right to take away said ma- 
chinery. [Signed] Robinson Machine Co., 

"By A. Robinson, Près. 

"Accepted by O. E. Fales Machinery Co., 

"By R. E. Merrlam." 

The property referred to in said contract was delivered to, and has 
remained in the possession of, the bankrupt and of its trustée in bank- 
ruptcy. It was not furnished for resale. The notes mentioned in the 
contract, and executed and delivered by the bankrupt to the petitioner, 
were promissory notes in the usual form, dated with the date of said 
contract. The amount due and unpaid at the time of filing the récla- 
mation pétition was $244,88. The notes were not transferred and the 
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rights of no third persons hâve ihterveried. ' The instrument wàs not 
filed as chattel mortgages are by law required to be filed. 

Upon the hearing on said pétition the référée was of the opinion 
that the transaction consisted of an absolute sale with réservation of 
title as security only, and that the contract was, in its real nature and 
effect, a chattel mortgage, and, because not filed as required by law, 
void as to certain creditors of the bankrupt. He therefore denied thé 
pétition for réclamation. 

If it was the understanding and the intention of the parties to this 
contract in making it that the vendor should hâve the right to sue for 
the purchase price of property the title to which had passed', and should 
hâve the right, at the same time, to retain title to such property, then 
this instrument évidences, in légal effect, an absolute sale, with ré- 
tention of title only as security for the payment of the purchase price — ■ 
that is, an absolute sale with a chattel mortgage back from the pur- 
chaser ; and in that event, as such instrument was not filed as required 
by the Michigan statute applicable to chattel mortgages and instru- 
ments intended to operate as such (section 11939, Michigan Com- 
piled Laws of 1915), the référée was correct in holding it void as to 
creditors, and in denying réclamation thereunder. If, on the other 
hand, the real intent of the parties, as expressed in this contract, was 
that the title to this property should actually and absolutely ■- remain 
in the vendor until the payment of the purchase price agreed on, the 
contract represented a pure conditional sale; the condition précèdent 
to the passing of title being the payment of such price, and, in the 
meantime, the vendor holding the légal title and being entitled to re- 
claim possession in accordance with the terrhs of the contract. Atkin- 
son v. Japink, 186 Mich. 335, 152 N. W. 1079; Young v. Phillips, 202 
Mich. 480, 168 N. W. 549; Id., 203 Mich. 566, 169 N. W. 822; Owen 
& Co. v. Keller, 206 Mich. 555, 173 N. W. 343; In re American Steel 
Supply Syndicate, Inc. (D. G.) 256 Fed. 876, and cases there cited. 

The référée apparently based his décision on the conclusion that the, 
provision in the contract, to the effect that the deferred payments were 
to be evidenced by interest-bearing notes, itself indicated such an intent 
and agreement as created an absolute sale with rétention of title merely 
as security. I am unable to agrée with this conclusion. In the ab- 
sence of any negotiation of the note, and with no resùlting préjudice 
to the rights of innocent third persons, I find no inconsistency between 
the provisions that "in case payment is divided, to be made as fol- 
lows, the deferred payments to be evidenced by notes," and the con- 
dition, foUowing the provision just quoted, thât "the abpve-described 
property shall be kept and usèd at Ecorse, in Wayne çounty, state of 
Michigan, and it is agreed that title to said property shall remain 
in C. E. Paies Machinery Company until fully paid for in cash." 

The mère receipt of a promissory note by the vendor under a con- 
tract of sale does not amount to the payment or extinguishment of the 
debt for the purchase price, unless it is shown that such note was, by 
agreement between the parties, to operate as such payment or extin- 
guishment. A. Leschen & Sons Rope Co. v. Mayflower Gold Mining 
& Réduction Co., 173 Fed. 855, 97 C. C. A. 465, 35 L. R. A. (N. S.) 1. 
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No évidence to that effect is disclosed by the record in tlie présent case, 
and I am of the opinion that the clear provision that the "deferred 
payments" under tlie contract were ''to be evidenced by notes" does 
not indicate an intention that the vendor shall hâve the right to sue for 
the purchase priée as such (necessarily on the theory that the title had 
passed), while at the same time assuming to reserve such title, and 
therefore it seems clear that such provision does not render the con- 
tract one of absolute sale with rétention of title only as security for 
payment of the purchase price. Thiriby v. Rainbow, 93 Mich. 164, 
53 N. W; 159; Pettyplace v. Groton Bridge & Mfg. Co., 103 Mich. 
155, 61 N. W. 266; Atkinson v. Japink, supra; Monitor DriU Co. v. 
Mercer, 163 Fed. 943, 90 C. C. A. 303, 20 L. R. A. (N. S.) 1065, 16 
Ann. Cas. 214. 

Considering ail of the language in this contract, including the clause 
already considered, and the récitals that "title to said property shall 
remain in C. E. Fales Machinery Company until fully paid for in 
cash," that "said machinery shall not become a fixture to any realty 
on account of being annexed thereto," and that "the rental value there- 
of is one hundred and fifty dollars per month, which said sum the 
[vendee] hereby agrées to pay to said [vendor]," and bearing in mind 
the absence of language authorizing the vendor to retain the title until 
payment of any judgment for th'e purchase price, I reach the con- 
clusion that this transaction constitùted a purely conditional sale, with 
complète réservation of title in the vendor until performance of the 
condition précèdent attached to such sale, namely, payment of the 
purchase price in full in cash, and not an absolute sale, with a so-called 
rétention of title in the seller as security for the payment of the pur- 
chase price of property, the title to which had passed by such sale 
to the vendee. 

It follows that the petitioner is entitled to the réclamation sought, 
and the order of the référée denying .such réclamation must be, and is, 
reversed, and the cause remanded for further proceedings not incon- 
sistent with this opinion. 



P. PASTENE & CO., Inc., v. GRECO CANNING CO. 

(District Court, N. D. Oalifornia, Second Division. August 30, 1920.) 

No. 16076. 

1. Sales <S=>1Î2 — Must be reasonable effort to obtaui product to exempt from 

liability for nondelivery under "short pack" provision of contract. 

In an action for sliort delivery under a contract ty a canning çompany 
for sale of a stated number of cases of a tomato product from the season's 
pack, to cohstitute a défense under a provision of the contract tliat "in 
case of slîort pacli .seller agrées to make pro rata delivery," it is not 
sufflcient to sl)pw a shortage of the tomato crop in the immédiate vicinity 
çf defendant's plant, but it must be further shown that it could not hâve 
ohtalned tliem within a reasonable distance. 

2. Baies <©=1'Ï2 — Trouble witli machinery is not a "cireumstance beyond con- 

trol," so as to excuse for nonfulflllment of contract for product. 

Trouble with macliinery in the plant of a canning company held not 
to exempt it from liability for short delivery under a contract for sale 

^saFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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and delivery of a stated quantity of its product, as a '-clrcumstanee be- 
yond its control." 

3. Contracts '&=>170(1) — Acts constltuting construction by parties must be 
done with full knowledge of facts. 

To constitute a binding construction by tbe parties of a written con- 
tract, it ouglit to appear with reasonable certainty tbat the acts of both 
parties were done with Knowledge, and in view of a purpose at least con- 
sistent with tbat to whicli they are sought to be appliod. 

At Law. Action by P. Pastene & Co., Incorporated, against the 
Greco Canning Company. Judgment for plaintiff. 

Thomas, Beedy & Lanagan, of San Francisco, Cal., for plaintifï. 
John L. McNab, of San Francisco, Cal., for défendant. 

VAN FLEET, District Judge. Action to recover for breach of con- 
tract to manufacture and deliver 3,000 cases of Salsa De Ppmidoro, 
or Italian tomato paste, in the crop season of 1916. There was delivery 
under the contract of but 665 cases, or about 22. per cent, of the quan- 
tity contracted for, and the action proceeds upon the theory that the 
plaintifï is entitled to recover upon the basis of a full and.complete 
delivery of the quantity contracted for. 

The défense is based on this provision of the contract: 

"In case of short pack, seller agrées 1o make pro rata delivery..' If seller 
should be unable to perforni ail its ol)ligations under this contract by reason 
of a strike, tire, or otber circumstanees beyond its control, such obligations 
shall at once terminate and cease." 

The def endant's claim is, in substance, that there was a "short pack," 
within the meaning of the contract, resulting partly from a very con- 
sidérable failure in the tomato crop by reason of weather conditions, 
and partly from trouble with defendant's processing appliances, which 
caused great delay and difîiculty ; that by reason of thèse conditions dé- 
fendant was compelled to make a pro rata delivery ; that plaintiff re- 
ceived its full pro rata of the pack actually made, which was ail it 
was entitled to. The différent éléments of this défense will be consid- 
ered. 

[1] 1. As to a! failure of the crop, it is sufficient to say that the 
évidence, which is more or less conflicting, is not sufficient to sustain 
that feature of the défense — at least to any such extent as that claimed. 
There was évidence tending to show that early rains and frosts dam- 
aged the crop to some extent, and thus decreased production, particu- 
larly in the Santa Clara valley, the territory more immediately sur- 
rounding defendant's plant ; but it was not only very indefinite as 
to the real extent of the injury in that valley, but wholly so as to the ef- 
fect in other fields of production in adjacent counties, where it appear- 
ed the tomato is largely grown, and, there being nothing in the terms 
of the contract requiring that the goods contracted for be produced 
from tomatoes grown in any particular section, it was essential to sus- 
tain this défense, even had there been a more complète failure in the 
im.mediate field, to show that the fruit could not hâve been secured in 

^=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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other parts of the'state in quantity to fulfill the contract. Newall et al. 
V. New Holstein Canning Co., 119 Wis. 635, 97 N. W. 487. The évi- 
dence disciôses no such effort in this respect as would establish inability 
to get the fruit elsewhere, or to excuse the failure to perforai the 
contract to the great extent shown. To the contrary, I am satisfîed 
that, taking ail the évidence into considération and giving the défendant 
the benefit of every intendment and déduction making in its lavor as to 
failure or damage to the crop, the court would be wholly unwarranted 
in finding the défendant justified in abating more than 20 per cent. 
from a full delivery under its contract. 

[2] 2. As to the delay and difficulty encountered by défendant from 
trouble with its paste-making machinery, it is not, and indeed could not 
well be, seriously claimed that such a cause would ordinarily corne 
within the définition of a "circumstance beyond its control," which 
would excuse performance by défendant within the terms of the con- 
tract. Carnegie Steel Co. v. United States, 240 U. S. 156, 36 Sup. Ct. 
342, '60 L. Ed. 576; Morgan v. Lyall, 16 Québec K. B. 562; Connors- 
ville Wagon Co. v. McFarlan Carriage Co., 166 Ind. 123, 76 N. E. 
294, 3 L. R. A. (N. S.) 709; American Bridge Co. v. Glenmore Dis- 
tilleries Co. (Ky.) 107 S. W. 279 ; Vredenburgh v. Eaton Rouge Sugar 
Co., 52 La. Ann. 1666, 28 South. 122. But the claim under this head 
is, first, that the custom in the packing business is to recognize such 
causes of delay as justifying a "short pack"; and, second, that inde- 
pendently of this custom the parties themselves put that construction 
upon the contract, and that the court is boand thereby. But the évi- 
dence on the subject is too vague, unsatisfactory, and conflicting to 
enable the court to find the existence of any such custom. It tends 
strohgly, to the contrary, to indicate that nothing is ordinarily regarded 
by the trade as justifying a "short pack," other than causes beyond the 
control of the packer, such as those stipulated in the contract or of a 
kindred chàracter. 

Nor do I think the évidence sustains the contention that the parties 
in their dealings hâve given the contract any such construction as that 
conteiided for. This claim is based solely upon certain passages occur- 
ring in the correspondence carried on during the time the goods were be- 
ing processed. Quite early in the packing season the défendant wrote 
plàintiff of difficulties being encountered with the processing ma- 
chinery, which were causing delay, and that by reason of that, and 
bëcause "the' crop this year is very short, as we hâve had considérable 
rain, which has caused much damage," it was predicted that the 
pack would be as low as 25 per cent. In answer the plàintiff wrote, 
expressing regret, ov'er the difficulties being encountered and disappoint- 
ment at the prospect of a "short pack," and, expressing the hope that 
défendant would find conditions improving, said: 

'i-At this time we wiU only state that, if you make every possible effort to 
procluce the^e goods within your power, as we doubt not you are doing, we will 
surely meet you in re.asônâble fashion in consldering the unfortunate condition 
which has confrOnted you. It is obvious, naturally, of course, that in any 
■caU we shall exppct a full pro rata delivery of ail such goods as you are suc- 
cessful in producing." 
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There were later références in the correspondence to the same sub- 
ject, but none bearing more definitely on the question of a practical con- 
struction of the contract than those given. It is quite obvious that there 
was nothing in the suggestions made by plaintiff, in reply to a récital 
by défendant of the difficulties encotintered, which could bc seized 
npon as tending to show that plaintiff was giving the contract a con- 
struction in any respect differing from that its language would import. 
The défendant had mentioned to plaintiff, as one of the difficulties pre- 
senting itself, a short crop resulting from weather conditions, a thing 
which plaintiff would at once recognize as justifying or excusing a 
"short pack" under the very terms of the contract! The ,answer must 
be read, as does his next letter, in which he maîces referencje to hearing 
that weather conditions had improved, as indicating that damage to the 
crop was what he had in mind in his suggestion about meeting defend- 
ant's situation "in reasonable fashion." Very clearly it cannot be con- 
strued as an acquiescertce in kuy suggestion whîch rhay be gathered 
from defendant's letters that the latter was relying on the troiible 
with its machinery as justifyiïig a. "short pack." .: , 

[3] In construing acts or expressions of the kind relied on as con- 
stituting a construction by the parties of a written contract at variance 
with the ordinary import of its terms, it is a cardinal ruie that- — 

"It ouglit to appear witli reasonable cortainty that they were acts of both 
parties, done witn knowledge, and in view of a purpose at lea.st consistent 
with that to which they are now sought to be applied.". Sternbergh v. Brock, 
225 fa. 279, 287, 74 Atl. ICO, 169 (24 L. R. A. [N. S.] 1078, 133 Am. St. Rep. 

877). 

Hère the only information plaintiff had as to conditions confronting 
the défendant was what those conditions were represented to be by the 
latter, and as to which, as we bave seen, the failure of the crop was at 
least exaggerated. In this respect, therefore, the plaintiff is entitled 
to rely on the terms qf the contract as written. 

The further considérations urged by counsel as to the construction 
to be put upon the contract hâve not been overlooked, but are regarded 
as inapplicable to its express terms. The contract price, delivered by 
défendant f. o. b. cars San Francisco, was $7 per case, and it is 
stipulated that the market pfice at the time and place of delivery was 
$10 a case. In view of the foregoing considérations, plaintiff should 
hâve judgment in accord with those figures, based upon a delivery of 
80 per cent, of the quantity contracted for, less the quantity already 
delivered, and for its costs. 

Judgment may be entered accordingly. 
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In re KORNSTEIN. 

(Dlstriôt Court, E. D. Missouri, Ë. D. November 11, 1920.) 

1. Aliens ©^fiS — ^Naturaiization déniai bars further application for flve 

years. 

Déniai of naturalization pétition on the ground applicant was not a 
man of good moral character debarred his agaln seeking citizeTishlp for 
at least flve years thereafter. 

2. Alienjs <§=68 — Government may cross-examine naturalization candidate. 

The government may inquire into the entire life history of the candi- 
date for naturalization, in determining hls right to naturalization, 
through the eross-examinatlon preseribed by Naturalization Act June 29, 
1906, § 11 (Comp. St. § 4370). 

3. Aliens <^=>'il'^, New, vol. 7 Key-No. Séries — Naturalization revocable. 

Where an alien engaged in an immoral and illégal business procures 
naturalization, he will on proper proceedings be stripped of his citizen- 
ship on the ground that he fraudulently and illegally procured It. 

4. Aliens "S^SZ — Running disorderly hôtel held to permanently bar naturali- 

zation. 

Where petltioner for naturalization had for years condueted a dis- 
orderly hôtel, he would be permanently barred from citizenship by deny- 
Ing his naturalization application with préjudice. 

5. Aliens <S=>6i — Verifying witnesses of false naturalization application ar» 

permanently disquallfled. 

Where affldavits of witnesses to naturalization application speclflcally 
reelted that they possessed Personal knowledge of the fact that the can- 
didate was a man of good moral character, whereas in fact he ran an 
assignation house, such witnesses would be debarred from further appear- 
ance as naturalization witnesses in the court. 

6. Aliens "Ss^BS — Incompétent witness vitiates naturalization application. 

A witness who is incompétent renders a naturalization application void. 

7. Aliens <Ê=68 — ^Naturalization witnesses cannot be substituted. 

A compétent naturalization witness cannot be substituted for an in- 
compétent one. 

In the matter of the pétition of Boruch Kornstein for naturalization, 
wherein the government prayed that the pétition be denied with préj- 
udice, and that the verifying witnesses thereon be disquahfied frotn 
further appearance in naturalization causes in the District Court. 
Prayer of the government granted. 

M. R. Bevington, Chief Naturalization Examiner, of St. Louis, Mo., 
for the United States. 

DYER, District Judge. On June 23, 1920, the applicant, Boruch 
Kornstein, an alien and native of Russia, giving his occupation as that 
of a hôtel keeper, filed pétition for naturalization No. 8904 in this court. 
As a part of his application, Kornstein identified himself as the identi- 
cal person whose pétition for naturalization No. 3v368 was on September 
11, 1914, denied on a finding that he was not a man of good moral char- 
acter. 

The government opposes the naturalization of this candidate, and 
prays that his pétition be denied with préjudice, and that the verifying 
witnesses thereon be disqualified from further appearance in naturaliza- 

^=For other cases see saine topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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tion causes in this court. In support of its motion, the United States 
estabfishes that the adjudication of September 11, 1914, was based on 
testimony that the petitioner conducted a hôtel, the principal patronage 
of whicli consisted of women of the underworld and their paramours. 
Testimony adduced on behalf of the government in connection with the 
présent pétition for naturalization of this candidate is to the effect that 
the character of the hôtel he still conducts has not materially changed, 
and that the same is an assignation house with an established réputation 
of years' standing as such. 

The first question presented is whether the proprietor or keeper of 
a hôtel or lodging house, of the character the évidence shows the 
petitioner conducted, can be said to be a person of good moral char- 
acter, attached to the principles of the Constitution, within the meaning 
of the naturalization act. From a review of the authorities, it appears 
that naturalization has been refused on the f ollowing grounds : Where 
the candidate has been guilty of perjury. In re Spenser, 5 Saw. 195, 
Fed. Cas. No. 13,234; where the liquor laws of a state are flouted, 
United States v. Hrasky, 240 111. 560, 88 N. E. 1031, 130 Am. St. 
Rep. 288, 16 Ann. Cas. 279, United States v. Gersteln, 284 111. 174, 
119 N. E. 922, 1 A. L. R. 318, and In re Trum (D. C.) 199 Fed. 361 ; 
where false answers are given to a naturalization examiner during the 
preliminar}' examination of the candidate. In re Talarico, 197 Fed. 
1019; and where the candidate habitually violated the élection laws by 
voting, In re Centi (D. C.) 211 Fed. 559. 

[1-4] It is quite clear the déniai by this court of the candidate's pé- 
tition for naturalization of September 11, 1914, on the ground that he 
•was not a man of good moral character, debarred his agam seeking 
citizenship for at least five years thereafter. In re Hartman (D. C.) 232 
Fed. 798, and cases there cited. It is equally clear that the government 
may inquire into the entire life history of the candidate, in determining 
bis right to naturalization through the cross-examination prescribed by 
section 11 of the NaturaHzation Act of June 29, 1906, 34 Stat. pt. 1, 
p. 596 (Comp. St. §■ 4370). United States v. Bressi (D. C.) 208 Fed. 
372 ; In re Spenser, supra. It is therefore immaterial that more than 
five years bave elapsed, following the adjudication of said September 
11, 1914, before the candidate resubmitted his présent case on pétition 
No. 8904, which bears date of June 23, 1920. The test in any given 
naturalization case is whether the candidate is in law and in fact ac- 
tually entitled to citizenship. Schurmann v. United States (C. C. A.) 
264 Fed. 920, 921, and cases there cited. Where an alien engaged in an 
immoral and illégal business procures naturalization, hé will on proper 
proceedings be stripped of his citizenship on the ground that he fraud- 
ulently and illegally procured the same. United States v. Raverat (D. 
C.) 222 Fed. 1018. The évidence in this case is to the effect that the 
petitioner has for years conducted a disorderly hôtel. Can one who 
conducts such a place for business be considered a man of good moral 
character for naturalization purposes? The question must be an- 
swered in the négative. There are some offenses against morals that 
must be held to permanently bar an alien frora citizenship. In re 
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Ross (C. C.) 188 Fed. 685 ; In re Spenser, supra. The maintenance of 
an assignation house must be held to fall within this rule. The govern- 
ment's prayer that the appHcation of this candidate be denied with 
préjudice to his right to renew the same will therefore be granted. 

[5-7] This leaves but one further matter for décision, that of the 
objection lodged against the verifying witnesses. The affidavits ni 
said witnesses, which constitute a part of the pétition for naturaHza- 
tion in this cause, specifically recite that they, the witnesses in question, 
possess Personal knowledge of the fact the caindidate is a man of good 
moral character. If they actually knew the true character of the can- 
didate for whom they vouched, then their testimony cpuld only hâve 
deceived the court, and as a resuit pf this hâve brought about the 
naturalization of an unworthy candidate. On the other hand, if they 
did nqt know his true character, and despite this fact the}' declared on 
their oath that they possessed such knowledge, then their testimony was 
more than worthless, being contrary to the f acts and such as to work 
an imposition on the court. In naturalization' pétitions, the courts are 
peculiarly at the mercy of the witnesses offëred by the Candidate. Such 
candidate takes care to see that only those who are f riendly to him, and 
who he is satisfi.ed will giye testimony in his f avor, are offered. as wit- 
nesses. The courts cannot be expected to possess àcquaintance with 
the candidates presenting themselves for naturalizàtion4— iri fact, nô 
duty rests upon them in this particular ; so that witnesses àppearing 
before them are in a way insurers of thé character of the candidate 
concerned, and on their testimony the courts are of necessity compélled 
to rely. A witness who is incompétent rendèrs an application void; 
United States v. Martorana, 171 Fed. 397, 96 C. C. A. 353. A compé- 
tent witness cannot be substituted for an incompétent one. United 
States V. Gulliksen, 244 Fed. 727, 157 C. C. A. 175. The question 
of a witness' qualifications in naturalization proceedings is therefore 
a matter of more than usual importance. A witness whb testifies 
to the good character of a candidate, in a case where such candidate 
is not in truth and in fact a man of good character, is not a crédible 
witness, such as the law calls for. A pétition verified by such an in- 
credible witness will be denied. 

The danger of permitting such witness to continue to act in natu- 
ralization causes is such that, at least until such time as opportunity 
présents for the appellate court for this circuit, or the Suprême Court 
of the United States, to déclare the law on the subject, the witnesses 
in this çasç will be debarired from further appearance as naturalization 
witnesses in this court. " 
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POLK V. MILES, Çollector of Internai Revenue. 

(District Court, D. Maryland. May 10, 1920.) 

No. 816. 

1. Internai revenue <S=>8 — Transfer of corporate stock held not made în "con- 
templiitiofl of dcaih." 

A transfer of corporate stock by a father to his son, made to settle 
family quarrels and to assure the father an Income after the death of 
his wife, who had been furnishing him money, Is not made in "contem- 
plation of deatli," within the statute iinposing the inheritance tax, where 
the father, though advanced in years, was in vigorous health, but dled un- 
expeetedly shortly after the transfer. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Contemplation of Death.] 

8. Internai revenue iS=>8 — Transfer of corporate stock for interest thercon 
during transf eror"» life takes effect lmme<liately. 

A transfer of corporate stock hy a father to his son, in considération 
of the son's promise to pay the father during his life a stated Interest on 
the par value of the stock, takes effect immediately, and is not postponed 
tili the death of the father, and is therefore not subject to the Inheritance 
tax. 

At Law. Action by Gabriel Clark Polk, individually and as executor 
of the estate of Lucius C. Polk, against Joshua W. Miles, CoUector of 
Internai Revenue for the District of Maryland and Delaware. Judg- 
ment directed for plaintiff. 

Fisher & Fisher, of Baltimore, Md., for plaintiff. 
Samuel K. Dennis, of Baltimore, Md., for défendant. 

ROSE, District Judge. The plaintiff seeks to recover an inheritance 
tax paid under protest. To understand the issues involved, it is nec- 
essary to go back to the conditions under which there was living, in 
the spring of 1915, a family ronsisting of Lucius C. Polk, upon whose 
estate the tax has since been levied, his wife, Mary E. Polk, and their 
son, Gabriel C. Polk. They will be referred to as the "husband," 
"wife," and "son," respectively. 

For many years, the husband had held ail the stock of the Chesa- 
peake Brewing Company. It had been a losing venture, kept afloat 
by advances nominally made by the husband, but for the most part ap- 
parently otit of funds given to him from time to time by his wife, 
who was in receipt of a large income, to which she was entitled for 
life, with remainder to the son. The husband had scant resources of 
his own. The sands of the wife's life were, to the knowledge of ail 
of them, rapidly running out. The husband and son were on anything 
but goods terms. The wife and son believed that the husband would 
not wait long after her death before contracting a new alliance, with 
a person of whom they strongly disapproved. The husband also had 
his appréhensions that the decease of his wife would eut off his source 
of supply, as it was highly probable that the son would be far less 
libéral with him. He could not get anything from the brewery, for 

£=3For other cases see same topic & KEY-NUMBEiR la ail Key-Numbered Digests & Indexes 
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it was steadily running behind. Indeed, without new money to put 
into it, it would speedily go into liquidation. 

A new quarrel between husband and son led ail of them to seek the 
médiation of a close relative, a distinguished Baltimore judge. As the 
resuit of his interposition, on the Uth of May, 1915, some 17 months 
before Congress imposed any tax on inheritances, the husband and 
son entered into a vvritten agreement, the purpose and effect of which 
is now in controversy. By it the husband made over to the son ail his 
stock in the brewery, and ail that it owed him, amounting to a trifle 
less than $105,000. The son promised that during the lifetime of the 
wife the brewery should pay the husband monthly interest at the rate 
of 4 per cent, per annum on this sum, and after the death of the wife 
the son would, so long as the husband lived, guarantee that such pay- 
ments would be made. 

The government claims that the $105,000 was taxable, as transferred 
by the husband (1) in contemplation of, or (2) intended to take effect 
in possession or enjoyment at or after his death. 

[1] What constitutes contemplation of death within the meaning 
of like statutes has been many times decided, and the facts of this case 
do not bring it within any well-considered définition ever given to the 
phrase. It is true that the husband was well advanced in years, but 
he was still vigorous, and was supposed to be looking forward to mat- 
rimony rather than to death. The latter overtook him rather sudden- 
ly, not long after the statute became a law. 

[2] May the collector of internai revenue sustain his action, on the 
ground that the transfer made was not intended to take effect in pos- 
session or enjoyment until after the husband's death? There is no 
question that the son at once entered into possession of the brewery's 
stock, with whatever enjoyment it was possible to get out of it. The 
agreement reserved to the husband no rights in it, and the government 
has not sought to tax the stock, which was worthless, or nearly so. The 
indebtedness had value, provided the business was promptly wound 
up. What, if anything, it would be worth, if its collection was post- 
poned until after the death of the husband, no one could then say. 
What did the transaction amount to? Was it anything other than the 
purchase by the husband from the son of an annuity of nearly $4,- 
200 a year, payable in monthly installments ; the buyer paying for 
it by assigning to the seller his claim against the brewery ? It has been 
many times held that the vendor of an annufty enters at once into 
the possession and enjoyment of the price paid for it, which does not, 
upon the death of the annuitant, figure as part of his estate for tax- 
ation purpose. Matter of Edgerton, 35 App. Div. 125, 54 N. Y. Supp. 
700, affirmed 158 N. Y. 671, 52 N. E. 1124; Matter of Thorne, 44 App. 
Div. 8, 60 N. Y. Supp. 419, affirmed in 162 N. Y. 238, 56 N. E. 625. 

It follows that the tax was improperly collected, and the plaintiff 
is entitled to recover it. 
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BARNETT v. CONKLIN. 

(Circuit Court of Appéals, Eifîhth Circuit. July 15, 1920. Rehearing Denied 

Octobcr 25, 1920.) 

No. 5509. 

1. Appeal and error <S^71 (3)— Déniai of injunction against judgment claimed 

to Iiave been satisfled is appealable. 

An order denyiiig an injunction to rcstrain plaintiiï from taking any 
proceedings to cnforce a judgment, for tlie reason tliat it liad been satis- 
fied by anotlier défendant, is a final appealable order, though an order re- 
fusing to quash an exécution for irregularities is one within the discré- 
tion of the court, and not appealable. 

2. Judgment «S^SSg— Satisfaction by release of joint judgment debtor tlie 

same in contract and tort actions. 

The rulcs governing the satisfaction of a joint judgment by settle- 
ment and release of one of the joint judgment debtors is the same, whether 
the action in which the judgment was rendered was one in tort or ou 
contract. 

3. Judgment '&=>888 — Satisfaction of one joint judigment debtor does not re- 

lease otliers, contrary to stipulation. 

The acceptante by a judgment croditor from one judgment debtor of 
payment of part of the amount of the judgment, and release of that 
debtor from further liabillty on the judgment, with stipulation that such 
release should not affect the liability of tlie other judgment debtors, does 
not release the other debtors. 

4. Judgment ®=>888 — State statute held not applicable to release of joint 

judgment. 

Rev. St. Mo. 1900, § .5431, as amended by Laws 1015, p. 208, relating to 
contribution between défendants in judgment for tort and settlement with 
joint debtors or joint tort-feasors, does not apply to a settlement with one 
judgment debtor after the judgment has been rendered, with stipulation 
that it shall not release the other debtors. 

On Pétition for Rehearing. 

5. Judgment <S=>526 — Character of judgment determined by character of cause 

of action. 

The character of a judgment as one on contract or for tort may be ascer- 
tained by goiiig back of the judgment and examining the character of the 
cause of action. 

6. Jndgment <Ê=>888 — Does not eut off statutory right to compromise with one 

tort-feasor. 

The right under the Missouri statute to compromise with one or more 
wrongdoers, and to release them from further liability without impairing 
the right to collect the balance of the daim or cause of action from the 
other wrongdoers, is not eut oflf by the recovery of a judgment, but such 
compromise may be made after judgment as weîl as before. 

Appeal from the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Action by Roland R. Conklin against G. A. Barnett and others. 
From an order denying défendant Barnett's pétition to enjoin plain- 
tiff from taking proceedings to satisfy the judgment rendered therein, 
défendant Barnett appeals. Affirmed. 

(gssFor other cases see same topic & KBY-NOMBER in ail Key-Nuœbered Digests & Indexai 
2G8 F.— 12 
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J. G. ly. Harvey, of Kansas City, Mo. (James A. Reed, of Kansas 
City, Mo., on the brief), for appellant. 

Leslie j. Lyons, of Kansas City, Mo. (Hiram W. Currey, of Joplin, 
Mo., on the brief), for appeïlee. 

Before HOOK and CARLAIS'D, Circuit Judges, and TRIEBER, 
District Judge. 

CARLfAN'D, Circuit Judge. This is an appeal from an order made 
by the court below March 22, 1919, denying the pétition of appellant, 
filed January 9, 1919, which prayed that appeïlee be enjoined from 
taking any proceedings to satisfy a judgment rendered by said court 
on October 3, 1918, for the sum of $167,225.88, in an action wherein 
appeïlee was plaintiff and Porto Rico Mining Company, Barnett Min- 
ing Company, J. W. Ground, and appellant were défendants. A mo- 
tion is made to dismiss the appeal, for the reason that the order deny- 
ing the pétition of plaintifï was not a lînal order and involved the 
exercise of discrétion. 

A word in regard to prior proceedings. An appeal was taken to this 
court from the judgment rendered October 3, 1918, on March 22, 
1919. On the argument of said appeal at the September, 1919, term 
of this court, it was sought by counsel for appellants, against the ob- 
jection of counsel for appeïlee, to hâve the court review the action of 
the trial court in making the order now sought to be reviewed on this 
appeal. After the appeal from the judgment had been argued and 
the case submitted, the présent appeal was taken, and a stipulatiofi by 
counsel was filed in this court, wherein counsel agreed that the court 
might consider the présent appeal in connection with the appeal from 
the judgment. This court being of the opinion that the order of March 
22, 1919, could not be reviewed on the appeal from the judgment alone, 
and not wishing to take jurisdiction of a case argued before it was ap- 
pealed, let the présent appeal fotlow the usual course. 

[1] The proceeding which resulted in the order appealed from was 
in no true sensé simply a motion to quash an exécution involving the 
exercise of discrétion. The proceeding was équivalent and took the 
place of a proceeding in equity to enjoin the enforcement of the 
judgment for the reason that it had been satisfied. The prayer of the 
pétition did ask that the exécution then outstanding be quashed; but 
that was merely incidental to the gênerai relief, which was that the 
enforcement of the judgment should be enjoined. It was not a mat- 
ter involving the discrétion of the trial court, but a matter in regard 
to which appellant was entitled to the judgment of the court upon the 
facts pleaded. The déniai of the pétition by the trial court finally de- 
termined, so far as that court was concerned, the rights of appellant, 
which were substantial rights, not involving the mère régularity of 
the exécution. In so deciding we hâve no intention to avoid the force 
and effect of Boyle v. Zacharie, 6 Pet. 648, 8 L- Ed. 532, Evans v. 
Gee, 14 Pet. 1, 10 L. Ed. 327, Loeber v. Schroeder, 149 U. S. 580, 13 
Sup. Ct. 934, 37 L. Ed. 856, and McCargo v. Chapman, 20 How. 555, 
15 E. Ed. 1021 ; or the cases of Noojin v. U. S., 164 Fed. 692, 90 
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C. C. A. 513, and Carroll et al. v. Davidson, 152 Fed. 424, 81 C. C. 
A. 566. 

Boyle V. Zacharie was a writ of error to revise the décision of the 
Circuit Court in refusing to quash a writ of venditioni exponas issued 
for the sale of the ship, General Smith, which was seized upon a fieri 
facias issued on a judgment against Boyle. Counsel for Boyle made 
a motion to quash the venditioni exponas, upon the ground, among 
others, that an appeal had been taken from the judgment, and an in- 
junction and bond given in pursuance thereof, which it was claimed 
acted as a supersedeas. The provisions of Acts Md. 1799, c. 79, and 
Acts Md. 1723, c. 8, were also relied upon. It thus appears that the 
motion to quash merely attacked the regularity of the issuance of the 
exécution and djd not attack the integrity in any way of the Judgment, 
It was decided that the déniai of the motion to quash was not a final 
judgment ; one of the reasdns given being that the same court that 
issued the injilnction, issued the exécution, and therefore had control 
of both writs, and in its discrétion could détermine which should stand. 
, In Evans v. Gee a judgment had been rendered against Evans by 
the Circuit Court at the May term, 1836. No exécution, so far as 
the record showed, had been issued until March 16, 1838, when one 
was taken out, bearing teste the second Monday of October, 1837, re- 
turnable the second Monday of April, 1838. The exécution was levied 
on sundry slaves, and a bond given for their delivery. The bond re- 
cited that the exécution in virtue of which the levy was made bore teste 
of the May term, 1836. One of the sons of Thomas Evans made an 
affidavit stating that his father died on September 12, 1837, and on 
this affidavit a motion to quash the exécution and delivery bond was 
founded. The motion was refused, but the reason therefor does not 
appear. The Suprême Court decided that the reason was immate- 
rial, as the refusai to quash the exécution was not a finaljud^ent. 
It therefore appears from the report of this case that the motion to 
quash was founded upon an irregularity in the issuance of the exécu- 
tion. The point made against the exécution was that it was issued 
against a dead man. 

In Loeber v. Schroeder, supra, the Suprême Court said : 

"The motion to quasli the fi. fa. In this case on the grouuds tiiat the order 
of the Court of Appeals, which directed it to be is.sued, was void for the rea- 
soDs assigned, stood upon no better footing than a pétition for rehearing vvould 
hâve done, and suggested fédéral questions for the first time, which, if tliey 
exlsted at ail, should hâve been set up and interposed when the decree of the 
Court of AppeaUs was rendered on January 28, 1892." 

Of course the ruling on a motion for rehearing or new trial is ad- 
dressed to the discrétion of the court, and not reviewable at ail in 
thé fédéral courts. 

In McCargo v. Chapman, supra, a motion to quash an exécution is- 
sued therein was made upon two grounds : 

"(1) Because the same issued, more than seven years after a prior exécu- 
tion. (2) Because the same issued more than seven years after the retura of 
the last preeeding exécution." •. ■ 
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It was decided by the Suprême Court in this case tliat the order 
quashing the exécution was not such a judgment as could be reviewed 
by writ of error. 

Carroll et al. v. Davidson, 152 Fed. 424, 81 C. C. A. 566, was a case 
in admiralty, where the court denied a motion to set aside a decree 
previously entered. This, of course, was not a final décision. Noojin 
V. U. S., supra, simply followed the gênerai rule that a mère motion 
to quash an exécution is not a final judgment. 

We hâve no doubt but that the order in this case was final as to 
the matters alleged in the pétition, and was appealable. The action in 
which the judgment in favor of appellee was rendered was an action 
brought by him against appellant and the other défendants for fraud 
and deceit in the sale of certain mining property situated in Jasper 
county, Mo. The court, after a trîal of the cause, adjudged that the 
contract of sale should be rescinded, canceled, and set aside. It also 
adjudged the title of the property to be in the défendants, and ren- 
dered a money judgment against them for the amount of money paid 
for the property in the sum above stated as damages. On the llth 
day of March, 1919, the following compromise agreement between J. 
W. Ground, one of the défendants in the original action, and appellee, 
was filed in the court below. This agreement, in words and figures 
following, was the basis upon which appellant rested his prayer for 
relief in the présent proceeding : 

"Whereas, Roland R. Conklin, the above-named plaintiff, did on or abont 
October 3, 1918, recover a judsment In the above-entitled cause for $167,225.88, 
and costs of suit, against the above-named défendants, and each of them -, and 

"Whereas, J. W. Ground, one of the above-named défendants, desires to 
settle, compromise, and adjust the above-mentioned judgment, in so far as 
same afeects him, by tlie payment of a portion thereof ; and 

"Whereas, Roland R. Conklin, the above-named plaintiff, Is willing and bas 
agreed to accept the amount hereinafter mentioned as a partial payment on 
said judgment: 

"Now, therefore, in considération of the payment by J. W. Ground to Roland 
R. Conklin of the sum of $25,000 cash in hand, the recelpt of which is hereby 
acknowlodged, and the exécution and delivery by said J. W. Ground of his 
promissory note, payable to the order of Roland R. Conklin on or before 
thirty (30) days after date, with interest at six per cent. (6%) per annum 
from date, and his two other like promissory notes, for $2,"),000 each, due and 
payable on or before six and twelve months, respectively, after date, and each 
bearlng interest at the rate of six per cent. (6%) per annum from date, the 
payment of the last two mentioned notes to be secured by the assignment and 
deiivery to Roland R. Conklin, as collatéral to said notes, of .$200,000 par 
value of the stock of the Joplin-Pittsburg Railway Company, it is agreed as 
follows : 

"First. That said Roland R. Conklin does hereby acknowledge payment by 
said J. W. Ground of the sum of $100,000 on said judgment, and discharges and 
releases ail lands, tenements, chattels, goods, wares, merchandise, and proper- 
ty of every klnd and description now owned by said J. W. Ground, or which 
may be hereafter acquired liy him, from any and ail liens and eflects of said 
judgment, and shall not pursue the said J. W. Ground indiyidually or as a 
stockholder in the Baruett Mining Company or Porco Rico Mining Company 
further as to the collection of the balance of said judgment, or enforce the 
payment of .said balance out of any property of said J. W. Ground by any 
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procosR wliatsoî-vor in said cause, or by any supplementary or independent 
action or proceeding. 

"Second. Tlmt Hk' said Roland R. Conklin liereby specifically retains and 
reserves iinto liimself, hls lieirs, administrators. executors, or asslgns, eacli, 
ail, and every right, privilège, or remedy given him by law or equity to pur- 
sue, enforce, and eoUect the balance of said judgment against and from tlie 
other défendants in said cause, and tbis compromise, settlement, and agree- 
ment sball not bc taken, held, or construed in any manner wbatsoever as a 
release or discharge of said other défendants from the force, effeet, and lien of 
said judgment. 

"Third. That it is the Intention of the parties hereto tbat said payment of 
$100,000 made by said J. W. Ground sball const.itute a partial payment only on 
said judgment, and be held, construed, and taken as a mère crédit thereon for 
that amount, and not as a release, discharge, or satisfaction thereof, or of 
the cause of action upon which said judgment is based, as to said other de- 
fendants. 

"Fourth. Tliis agreement sball become effective and binding upon the par- 
ties hereto on and from the date of the notes above mentloned. 

"In witness whereof, the parties bave hereunto set their hands, at Joplin, 
Jasper county, Mo., on the day and date above mentloned." 

Upon the facts stated in the agreement and other facts appearing 
in the record, counsel for appellant contends: (1) That the judgment 
in favor of appellee in the original action was rendered in an action 
sounding in tort. (2) That the stipulation above set forth constituted 
a satisfaction of the judgment as to J. W. Ground. (3) This being so, 
the judgment was also satisfied as to ail of the défendants. 

[2] That the judgment was rendered in an action sounding in tort 
may be conceded, but we are of the opinion that it makes no différence 
whether it was or not as to the question now under considération. It 
aiso may be conceded that the stipulation constituted a satisfaction of 
the judgment as to J. W. Ground. At this point we cannot follow 
counsel for appellant in his contention that the satisfaction of the judg- 
ment as to J. W. Ground, in view of the language of the stipulation, 
constituted a satisfaction of the judgment as to the other défendants. 
We hâve stated that in our opinion it is immaterial whether the judg- 
ment was rendered in an action sounding in tort or not. Our reasons 
for so thinking are as foUows. We understand the rule at common 
law as to joint debtors, or joint and several debtors, to be as follows: 

"At common law a release of one or two or more joint debtors, or joint and 
several debtors, releases ail, beeause the debt is entire, and, vvhen once re- 
leased, can no longer be enforced against any party to it." 34 Cyc. p. 1081, 
and cases clted. 

Again at common law : 

"A release given to one of several joint judgment debtors on hls paylng bis 
proportionate share of the judgment or on other considération releases the 
judgment a,s to ail, unless the créditer expressly reserves the right to enforce 
the judgment as to the others." 23 Cyc. p. 1477. 

The judgment rendered in favor of appellee in the original action 
was joint and several, or at least joint. So far as the common law is 
concerned, the release of J. W. Ground, without more, would release 
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the other défendants, regardless of whether it was a judgment ren- 
dered in an action sounding in tort or not. After the rendition of 
the judgment, appellee had no other cause of action than that which 
might arise upon the judgment. In other words, the cause of action 
existing before judgment was merged in the judgment. 

. [3] It remains, therefore, to consider whether the réservations made 
in the stipulation as to releasing the défendants other than Ground 
hâve the effect of holding the balance of the judgment againsL the 
other défendants. We hâve no doubt they do. We are of the opinion 
that Tillitt v. Mann, 104 Fed. ,421, 43 C. C. A. 617, and Carey v. Bilby, 
129 Fed. 203, 63 C. C. A. 361, decidpd by this court, compel us to so 
hold, even if we had any différent opinion than that;announced in those 
cases, which we hâve not, so far as the point in controversy is con- 
cerned. The stipulation, like ail other contracts, should be construed 
according to the intention of the parties to the sarne. Concerning thjs 
iiitent there can be no doubt, as it is plainly expressed in the stipu- 
lation itself. In Berry v. Pullman Co., 249 Fed. 816, 162 C. C. A. 50, 
L, R. A. 1918F, 358, the Circuit Court of Appeals for the Fifth Cir- 
cuit followed Carey v. Bilby, supra, giving the same its fuU approval. 
See,.also, Leschen Co. v. Mayflower Co., 173 Fed. 855, 97 C. C. A. 
465, 35 L. R. A. (N. S.) 1, and cases cited; Am. Bonding Co. v. Pueblo 
Inv. Co., 150 Fed. 17, 80 C. C. A. 97, 9 L. R. A. (N. S.) 557, 10 Ann. 
Cas. 357, and cases cited; U. S- Fidelity & Guarantee Co. v. Board 
of Comr's, 145 Fed. 144, 76 C. Ç. A. 114. 

Counsel for appellant cites Dulaney v. Buffuni, 173 Mo, 1, 73 S. 
W. 125, in support, of the proposition that the réservation in the stip- 
ulation of the right of appellant to pursue the other défendants is void 
because répugnant to the release given to J. W. Ground. In the case 
cited the release was given in an action sounding in tort before judg- 
ment, and was given so far as two of the défendants in the action 
were concemed. The court followed the case of Ruble v. Turner, 2 
Hen. & M. (Va.) 38. Other cases are cited to the same effect. We 
are of the opinion, however, that the true rule is stated by this court 
in Carey v. Bilby, supra, as f ollows : 

"The law favors compromises generally, and it Is not perceived that an 
arrangement of the klnd last mentioned should be regarded with disfavor. 
The release which was read in évidence in the case at bar plainly shows that 
the sum paid by Hysham was not accepted by the plaintiffs a.s full compensa- 
tion for the injury which they had sustained, that it was not in fact full com- 
pensation for the injury, and that they had no intention of releasing their 
cause of action as against Carey. Why, tben, should it be given an eiïect 
contrary to the intent of the one who executed it? We perceive no adéquate 
reason for giylng it such efCect, and accordingly agrée with the lower court 
that it did not release Carey." 

We are of the opinion that it is not permissible at this date in the 
progress of the law to construe the stipulation between appellee and 
J. W. Ground by strikitig but of it the stipulation that appellee did 
not intend to release the other défendants, and then, when so emascu- 
lated, to décide that it was a release of the other défendants, but that 
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the whole stipulation must be coiistriied together, and tïie intent of 
the parties thùs ascertained. In this case the satisfaction that the ap- 
pellee was entitled to had been definitely ascertained, and beyond 
question he has net received that satisfaction, and this fact is con- 
sidered by the courts very important in construing a release, for the 
purpose of determining whether it was a partial or a complète release 
of the debt. In cases where a settlement has been had with one tort- 
feasor before judgment, it is very difficult at times to ascertain what 
satisfaction the injured party is entitled to, and therefore difficult to 
ascertain whether he has received that satisfaction or not. It plainly 
appears in this case, however, that appellee has not received that satis- 
faction which the law awarded him. We should hesitate to deprive 
him of the balance of the satisfaction by adding to a harsh rule of 
the common law a harsh construction of the stipulation. 

[4] Certain législation of the state of Missouri is referred to by 
counsel for both parties, and a différent construction placed upon the 
same by each. The législation referred to is as follows : 

In 1855 (Rev. St. 1855, c. 51, § 8) the following statute was passed: 

"Défendants in a judgment founded on an action for tlie redress of a private 
wrong .sliall be subject to contribution, and ail other conséquences of such 
judgment, in the same mauner and to tho same estent as défendants in a 
judgment in an action founded on contract." 

This statute simply related to the right of contribution. In 1915 
(Laws 1915, p. 268) the statute was amended to read as follows : 

"Défendants in a judgment founded on an action for the redress of a 
private wrong sliall be subject to contribution, and ail other conséquences of 
such judgment, in the same manner and to the same estent as défendants in a 
judgment in an action founded on contract. It shall be lawful for ail per- 
sons having a claim or cause of action agalnst two or more joint tort-feasors 
or wrongdoers to compound, settle with, and disc^arge any and every one or 
more of sald joint tort-feasors or wrongdoers for such sum as such person or 
persons may see fit, and to release him or them from ail further liability to 
such person or persons for such tort or wrong, without impairing the right 
of such person or persons to demand and coilect the balance of said claim or 
cause of action from the other joint tort-feasors or wrongdoers against whom 
such person or persons has .such claim. or cause of action, and not so released." 
Section 5431, R. S. 1909. 

We are of the opinion thé statute is not relevant to the question 
involved in the présent case, except that it shows the intent of thé 
Législature of Missouri to give persons, having a claim or cause of 
action against two or more joint tort-feasors or wrongdoers, the 
right to compound, settle with, and discharge any and every one or 
more of said joint tort-feasors or wrongdoers for such sum as such 
person or persons may see fît, and to release him or them from ail 
further liability to such person or persons from such tort or wrong, 
without impairing the right of such person or persons to .demand and 
coUect the balance of said claim or cause of action frôrti the other 
joint tort-feasors or wrongdoers. This statute, so far as we know, has 
not been construed by the Suprême Court of Missouri ; but we are 
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of the Opinion that it clearly covers two situations: (1) Where the 
claim or cause of action has been reduced to judgment, in which event 
there is created the right of contribution which did not exist at com- 
mon law. (2) Where the claim or cause of action has not been re- 
duced to judgment the statute gives the right above stated. But the 
présent case does not involve either one of thèse situations. The 
views herein expressed compel an affirmance of the order appealed 
from. 

Affirmed. 

On Pétition for Rehearing. 

PER CURIAM. [5] In view of the fact that counsel for petitioner 
seem to hâve misundèrstood the opinion of the court in this case, we 
deem it proper, in denying the pétition for a rehearing, to say : 

First, that vi^e do not hold, as seems to be inferred, that the character 
of a judgment is not determined by the character of the cause of ac- 
tion. We recognize as well established the rule that, wherever it is 
necessary to ascertain whether the judgment is for tort or is on con- 
tract a court may go back of the judgment itself and examine into the 
character of the cause of action. 

Second, the judgment obtained by Conklin against Barnett and 
Ground for $167,225.88 was for tort. The w^ritten instrument pursuant 
to which Ground paid or agreed to pay $100,000 for his release from 
the judgment was not a satisfaction of it. The character of the trans- 
action and the intention of the parties is definitely stated in the third 
paragraph of the instrument, wherein it is said that the intention is 
that the payment of $100,000 by Ground "shall constitute a partial pay- 
ment only on said judgment, and be held, construed, and taken as a 
mère crédit thereon for that amount, and not as a release, discharge, or 
satisfaction thereof, or of the cause of action upon which said judg- 
ment is based, as to said other défendants." What we hold is that the 
payment by Ground under such circumstances did not release Barnett 
from his liability for the balance of the judgment for the tort. 

[6] Third, that under the statute of Missouri 1915 the same con- 
clusion would necessarily follow. That statute authorizes persons hav- 
ing causes of action against two or more wrongdoers to compromise 
with one or more, and to release him and them from further liability, 
without impairing his right to demand and collect the balance of his 
claim or cause of action from the others. No reason is perceived why 
that right is eut off by the recovery of a judgment which, as to the 
amount of the claim, merely makes certain that which was uncertain 
before. The rule that the character of a judgment is affected by the 
character of the cause of action is applicable in such a case. Other 
provisions of the Missouri statute indicate that it was the intention to 
put judgments as well as causes of action for torts upon the same plane 
as those on contract. 

Pétition denied. 
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NATIONAL Sl'RETY CO. v. McCORlVnCK. 

(Circuit Court of Appeals, Seventh Circuit October 6, 1920.) 
No. 2751. 

1. Principal and surety ®=>59 — Compensated suretyship treated llke other ta- 

siimiicc. 

The obligation of a contract of Insurance, in the form of a bond entored 
Into by the snrety for tlie revenue vrliich it dérives frora tlie business of 
suretyship, should be treated as other Insurance coutracts, wUich are 
URually construed most strongly against the insurer. 

2. Depositarles ©=14 — Treasurer of Chicago Sanitary District could sue 

Oii (lei>ositarj''s bond in own naine. 

Where a banlc, witli wliich the treasurer of the Chicago Sanitary Dis- 
trict had deposited fnnds of tlie district, failed, the treasurer could prop- 
erly sue in bis own name the surety on the deposltary's bond; for his ob- 
ligation to the district, under Hurd's Rev. St. 111. 1917, c. 24, § 346, and 
ruie 15 of the district's board of trustées, adopted thereunder, was abso- 
luto, so that any securlty vphieh he niight take for repaymcnt to him of 
deposited funds would be wholly for his own protection, and the employ- 
ment In the bond of the term "treasurer," following the name of the 
obligée, was descriptive only, not only of the person, but also of the 
funds for which the surety was liable. If deposited. 

3. Drpositaries <S=>13 — Drains <^=>n — Chicago Sanitary District treasurer 

could deposit district funds on time deposit; bond covered time deposits. 

The treasurer of the Chicago Sanitary District did not transgress the 
law by malilng deposits of district funds ou time deposits, so tliat a de- 
positary's bond could not be said not to cover such deposits, nor was It 
void as part of an illégal transaction. 

4. Evidence <S=>20(2)— Judicial notice tahcn of higliest interest on time de- 

posits. 

It is common knowledge that the hlghest Interest rate on bank deposits 
is earried by deposits on time certificates. 

5. Dcpositaries <&=»13 — Dopositary's bond, indemnifying treasurer of Chica^ro 

Sanitary District, held to cover time "deposits." 

A bank depositary's bond, indemnifying the treasurer of the Chicago 
Drainage District, conditloned to "pay out the funds * • ♦ so de- 
posited with It ♦ • * In accordance wlth the warrant, check, or di- 
rection" of the treasurer, did not exclude time deposits by Indicating, by 
the use of the words "warrant" and "check," that the deposits contem- 
plated were such only as were subjpct to Immédiate withdrawal by check 
or otherwise, for the word "deposits" was in no manner Umited, and 
commercially It includes deposits of ail kinds, such as are customarily 
marte with banks, and of which the most examples are checkîng and time 
deposits. 

TEd. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Deposit.] 

6. Interest "^=47(1) — Due on bond from time of suit. 

TJnder Hurd's Rev. St. 111. 1917, c. 74, § 2, providing that interest shall 
be payable on rooueys after they beconie due "on any bond, bill, promis- 
sory note, or other instrument of wrlting," etc., where the action is on a 
bond, It does not hâve to appear that there was a liquidation or a settle- 
ment, or that the delay of payment Is vexatious, in order that interest 

^=^FoT other cases see same toplc & KK'Ï-NUMBBR In ail Key-Numbered Digeets & Indexe» 
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may be allowed ; but it is snfBcient that it is a bond whlch was sued upon, 
and that the money was due, in whlch event Interest is properly allowed 
froni the date o£ comineneemen-t of suit. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action hy J. A. McCormick, individually and as assignée, against the 
National Surety Company. Judgment for plaintiff, and défendant 
brings error. AfKrmed. 

Plaintiff In error is a corporate surety company, and as such, under date of 
June 2, 1914, It executed as surety, with the La Salle Street Trust & Savings 
Bank as principal, a surety bonS to défendant In error as obligée, in pénal sum 
of .$25,000, conditioned as follows : 

"The condition of the foregoing obligation is such that whereas, the La 
Salle Street Trust & Savings Bank has been designated by said obligée as de- 
pository of funds and moneys coniing into his hands as such treasurer of said 
Sanitary District of Chicago ; and whereas, said obligée may from time to 
tlme deposit said funds and moneys with said the La Salle Street Trust & 
Savings Bank: 

"Now, therefore, the condition of the foregoing obligation is such that if 
the said the La Salle Street Trust & Savings Bank shall well and faithfuUy 
pcrform and discharge its duties as such deposltory, and pay out the funds 
and moneys so deposited with it, and each and every part thereof, in accord- 
ance with the warrant, check, or direction of the said J. A. McCormick, as 
such treasurer, and shall account for and pay over ail moneys received by 
it as such deposltory, tlien this obligation shall be uull and vold ; otherwise, 
to remain in full force and efCect." 

June 12, 1914, the bank failed; défendant in error holding its two obliga- 
tions as follows : 

"The La Salle Street Trust & Savings Bank of Chicago. No. 247. Chicago, 
111., May Ist, 1914. $25,000.00. John A. McCormick, Treas., has deposited 
with Us twenty-flve thousand dollars, payable to the order of himself in cur- 
rent funds on the Ist day of August, 1914, without grâce, on the retum of 
this certiflcate properly indorsed, with interest at 37o." 

"The La Salle Street Trust & Savings Bank of Chicago. No. 265. Chicago, 
111., June llth, 1914. $50,000.00. John A. McCormick, Treas., has deposited 
with us flfty thousand dollars, payable to the order of himself in curreni 
funds on the 3d day of SeptemlDer, 1914, without grâce, on return of this cer- 
tiflcate properly indorsed. Interest from June 3, 1914." 

Both represent funds of the Sanitary District whlch défendant in error as 
such treasurer deposited in the bank. The flrst, as appears from its date, 
was deposited before the bond was given, and the last was issued to défend- 
ant in error upon his surrender of a similar obligation for like amouut given 
March 3, 1914, and due June 3, 1914, not paid at its maturity, but surrendered 
and caneeled upon the delivery of the new certiflcate the day preceding the 
failure of the bank. 

Suit upon the bond was brought by McCormick, "Treasurer of the Sani- 
tary District of Chicago," and the breaches alleged were the failure of the 
bank to pay the said two obligations then held by hlm. Wliile the suit was 
pending, McCormick ceased to be treasurer of the Sanitary District, and 
thereupon an amended déclaration was flled by him in his own name as 
plaintiff setting forth that he had resigned as such treasurer, and had fuUy 
accounted for and paid over to the said Sanitary District ail moneys and 
funds which had come into his hands as such treasurer, aud that said Sani- 
tary District had executed to him an assigument of ail rights, if any, which it 
had in and to the obligation sued upon. 

By agreement in open court jury was waived and the cause submitted to 
the court, which found the debt at $25,000 and the damages $47,750 — the last 
being the amount of the two obligations, less certain divideuds paid thereou 
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by the receiver of the defunct bank — and it was adjudged fïiat Ihe debt be 
disoharged upon the payment of $25,000, with interest at 5 per cent, par an- 
num from February 27, 1915. AU thèse allégations of fact are undisputed, 
and are fuUy supported by the évidence. 

Fletcher Dobyns, of Chicago, 111., for plaintiff in error. 
George Buckingham, of Chicago, 111., for défendant in error. 

Before BAKER and ALSCHUI^ER, Circuit Judges, and FITZ- 
HENRY, District Judge. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
Plaintiff in error contends that in any event McCormick has no right 
of recovery; that the bond describes him as "treasurer," and that as 
treasurer only can he recover, but not in his individual capacity ; that 
the Sanitary District itself had no interest in the bond, and was not 
protected by it; and that its assignment to McCormick conveys him 
nothing. 

The Sanitary District is a public corporation, and the statute of Il- 
linois which is its source of existence and power provides that its 
board of trustées shall elect a treasurer, who shall hold office during 
the pleasure of the board, which shall prescribe his duties and fix the 
amount of his bond to be given to the board. Chapter 24, § 346, Hurd's 
Rev. Stat. 111. (1917 Ed.). 

Rule 15 of the board, enacted pursuant to the statute and in force 
during ail of thèse transactions, provides that the treasurer shall re- 
ceive ail moneys of tlie district, sigii its checks, negotiate ail its bonds, 
and make payments of interest on same, and pay bonds and interest at 
maturity, "and he shall couvert into thé treasury ail sums received 
as interest on any deposit of the funds of the Sanitary District," fixes 
his salary at $2,500 per annum, and his officiai bond to the district at 
$3,000,000, and provides that— 

"The sélection of depositories of the funds of the Sanitary District of Chi- 
cago in the hands of the treasurer shall be entirely in the control of the 
treasurer, and no action of the board .shall be considered as ratifying the sé- 
lection of any depository by said treasurer, or in any way waiving the strict 
liability of said treasurer, for the custody of, and accountability to the 
board, for said funds." 

This would indicate that the contention is quite sound that the San- 
itary District had no interest in this bond, but looked whoUy to its 
treasurer and his officiai bond for its security. Who, then, but Mc- 
Cormick himself , had any interest in the bond, or could hâve been con- 
templated by the parties as being protected by it ? It is suggested that 
when he ceased to be treasurer the action might be brought or main- 
tained by his successor in office. If the district itself has no interest 
in it, what possible interest in it can his successor hâve ; and when 
McCormick has made good his unqualified obligation to pay over to 
the district, what concern is it of either the district or the successor 
whether or not anything is realized on this private unofficial eontract 
of indemnity? 



188 268 FBDlSEAIi REPORTER 

[1] It is urged that the rule of strict construction generally applica- 
ble to the obligation of sureties should be hère applied. But this is 
not that ordinary contract of voluntary suretyship, as to which there 
has arisen a sort of tenderness tovvard sureties. This is a contract of 
insurance, entered into by the surety for the revenue which it dérives 
from the business of suretyship, and in this relation the obligation 
should be treated as other insurance contracts, which are usually con- 
strued most strongly against the insurer. Liverpool, etc., Ins. Co. v. 
Kearney, 180 U. S. 132, 21 Sup. Ct. 326, 45 L. Kd. 460; American 
Suretv Co. v. Pauly, 170 U. S. 133, 18 Sup. Ct. 552, 42 L. Ed. 977; 
Commercial, etc., Ass'n v. Fulton, 79 Fed. 423 (2 C. C. A.) 24 C. C. A. 
654. _ _ ... 

[2] The obligation of the treasurer to his district being absolute, 
any security which he might take for repayment to him of deposited 
funds would be wholly for his own protection, and the employment in 
the bond of the term "treasurer," following the name of the obligée, 
is descriptive only, not alone hère of the person, but tending also 
to describe the funds for which the surety contracted liability if de- 
posited with the bank; i. e., funds only which came into McCormick's 
hands as treasurer of the Sanitary District, and none others. We con- 
clude on this point that défendant in error in his own name could 
properly maintain suit on the bond. 

[3, 4] Next it is urged that McCormick had no lawful right to put 
eut the funds of the district on time deposits, or in any way to place 
them beyond his power of immédiate withdrawal, and that in conse- 
cjuence either the bond did not cover time certificates, or, if it did cover 
time certificates, that the bond is void, and no recovery can be had 
upon it. 

The income of the district is largely from taxes annually assessed 
and collected, and may not be required to be paid out for many months 
after their receipt by the treasurer. The same rule 15 makes the 
treasurer the financial adviser of the board, and he of ail persons 
should know at what timés the available funds of the district are re- 
quired to meet maturing obligations., There is no statutory inhibition 
upon the treasurer's deposit of funds with banks ; indeed, in this day 
it would be ridiculous to assume that he must keep the same in his 
physical possession, at the risk of being deemed a violator of the law 
if he deposits them in banks. From the statute and rule above re- 
ferred to it is évident, not only that it was not to be deemed unlawful 
and improper for him to deposit the funds, but that the receipt of in- 
terest on deposits was contemplated and permitted, provided only that 
the district was to hâve the benefit of it. It is not unreasonable to 
assume that he would be expected, though not required, to obtain the 
highest rate of interest consistent with safety and commercial practice, 
and it is common knowledge that the highest interest rate on bank de- 
posits is carried by deposits on time certificates. Knowing, as the 
treasurer must be presumed to know, the financial needs of the district, 
he could with safety make deposits to mature at times when the funds 
are needed by the district, and thus secure for the district the largest 
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interest return thereon. If he miscalculates, and places fiinds beyond 
the reach of the district when they are required, he and his officiai 
bond would be liable to make prompt restoration, wholly regardless of 
whether the fiinds were deposited upon time or call. We are of opin- 
ion that in making deposits on time certificates the treasurer did not 
transgress the law. This view makes it unnecessary to consider fur- 
ther the proposition that the bond is void and unenforceable if it con- 
templated indemnity against time deposits. 

[5] But plaintiff in errer insists that the wording of the bond it- 
self excludes time deposits as a subject of the indemnity. The con- 
tention is grounded on the condition of the bond that the — 

"bank shall well and faithfiiUy porform and diseharge its diitios as such de- 
pository, and pay out the funds and moneys so deposUod with it, and each 
and every part tliereof, in aecordance with the wai'rant, cheek, or direction 
of the said J. A. McCormlek as sueh treasurer, and sliall aoconnt for and pay 
over ail tlie moneys recelved by it as sucli depository, thon this obligation," etc. 

Counsel stress the words "warrant" and "check" as conclusively 
indicating that the deposits contemplated by the obligation were such 
only as were subject to immédiate withdrawal by check or otherwise, 
thus excluding time deposits. But the terms and manifest intent of 
the bond are too broad and inclusive to warrant such limitation. Thj 
Word "deposits" is in no manner limited, and commercially it includes 
deposits of ail kinds such as are customarily made with banks, and 
of which the most usual examples are checking and time deposits. We 
find no merit in this contention. 

The case of McCormick v. Hopkins, Receiver, 287 111. 66, 122 N. 
E. 151, involved practically the same situation above considered. An- 
other surety company had given McCormick its bond of indemnity 
., against loss which might accrue to him through deposits of the same 
sort of funds in this sam^e bank, and the action was against that surety 
company, predicated on this same $50,000 time certificate of deposit. 
A reading of the opinion in that case makes it évident that the court, 
in substance, at least, if not in précise form, considered the propositions 
above discussed, and. resolved them ail against the contentions of the 
receiver of that surety company. 

Two questions are hère raised with which that opinion does not 
deal, viz. : As to liability upon the $25,000 time certificate of May 
1, 1914; and as to recovery of interest. 

Respecting the first of thèse, the claim is that, as the certificate an- 
tedates the bond, it does not fall within its indemnity, and that the 
court therefore erred in the inclusion of that certificate in the dam- 
ages found. Finding, as we do, that the $50,000 certificate, which post- 
dates the bond, is clearly within the indemnity of the bond, and the 
amount of that obligation, less dividends paid thereon by the bank's 
receiver, largely in excess of the full penalty of the bond, it is needless 
for the purposes of this proceeding to détermine whether the $25,000 
certificate would sustain action on the bond. It was suggested on ar- 
gument that, if the question of contribution between surety companies 
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should arise, the proposition of liability upon the smaller certificate 
might be important. We do not see how anything that may be donc 
in this proceeding would bind or affect those who are not parties to 
it. Such questions must be determined if and as they arise, upon is- 
sues made between the then parties, whoUy independent of what is 
hère determined. As to plaintiff in error in this action, if there was 
error in including the smaller certificate in the damages as found, the 
error was harmless. 

[B] As to the proposition of interest, it is claimed that the damages 
were not hquidated, and that delay in payment was not shown to be 
vexatious, and that theref ore interest is not chargeable under the stat- 
utes of Illinois. Chapter 74, § 2, Rev. Stat. 111., provides that inter- 
est shall be payable on moneys after they become due — 

"on any bond, bill, or promissory note, or other instrument of writing ; on 
jnoney lent or advanced for the use of another; on money due on the settle- 
ment of account from the day of liquldating accounts between the parties and 
ascertaining the balance ; on money received for the use of another and re- 
tained without the owner's knowledge ; and on money withheld by an un- 
reasonable and vexatious delay of payment." 

Where the action is on a bond, it does not hâve to appear that there 
has been a liquidation or a settlement, or that the delay of payment is 
vexatious, in order that interest may be allowed. It is sufficient that it 
is a bond which was sued upon, ând that the money was due. The 
court allowed interest at the statutory rate from date of commence- 
ment of suit, and in this there was no error. Illinois Surety Co. v. 
Davis, 244 U. S. 376, 37 Sup. Ct. 614, 61 L. Ed. 1206; In re Morrison 
(C. C. A.) 261 Fed. 355 ; Holmes v. Standard Oil Co., 183 111. 70, 55 
N.B. 647. 

The judgment of the District Court is affirmed, with interest and 
costs, together with 2 per cent, damages to défendant in error, under 
section 2 of rule 28 of this court (235 Fed. xii, 148 C. C. A. xii). 
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MICHIGAN CENT. R. CO. v. VASTAG. 

(Circuit Court ot Appeals, Seventh Circuit. June 28, 1920. Rehearing 
Denied October 22, 1920.) 

No. 2747. 

1. BaJlroads <S=>350(1) — ^Ertdence beld to raise jury question as to whether 

accident occurred as claimed. 

Testimony by plalntitf tliat lie was struck by a west-bound train wlien 
liis foot got caught In tlie flangeway along the soutli rail is not physical- 
ly impossible, so as to be insuflicient to go to the jury, though plaintiff 
was found unconscious after the accident 35 feet east of the crossing 
and north of the track, and there was no blood near the crossing, and 
plaintifî told the elaim agent, shortly after the accident, that he was 
struck at another crossing. 

2. Bailroa^ ®=>330(3) — Negleet to look and listen mot excused by want 

of signais. 

The f ailure of raiiroad employés to sound the bell or blow the 
whistle on approaching a crossing cannot excuse a pedestrian for falling 
to look or listen for an approaching train. 

3. Railroads «©='327 (2) — Pedestrian held contributorily négligent in falling 

to look. 

A pedestrian, who stepped on the tracks at a street crossing when & 
train, which could hâve been seen for a distance of 2 miles, could 
not hâve been more than 200 feet away, was guilty of contributory 
négligence, which reUeves the company of any liability for its f allure 
to ring the bell or blow the whistle. 

4. Railroads <S=>303(3) — Street crossing sidewalk with flangeway held not 

defective. 

The fact that a sidewalk crossing was eonstructed with the necessary 
flangeway slightly wider than the flanges does not, in the absence of 
évidence of négligent construction, show a violation of the statutory 
or common-law duty to construct safely the crossing, though the flange- 
way was approximately the width of some shoe heels, slnce it would be 
impossible to construct a flangeway which would be safe for ail slzes 
and shapes of heels. 

5. Railroads <@=='346(3) — Res ipsa loquitur rule inapplicable to sidewalk 

crossing. 

The rule of res ipsa loquitur does not apply to the construction of the 
flangeway at a sidewalk crossing, so as to show négligent construction, 
on proof that a pedestrian caught hls heel in the flangeway. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by Steve Vastag against the Michigan Central Raiiroad Com- 
pany. Judgment for plaintiiï, and défendant brings error. Reversed 
and remanded. 

Action to recover damages for injury to person. Verdict and judgment for 
plaintifE. Défendant in error, herein called plaintifC, while crossing the 
tracks of défendant In error, herein called défendant, caught hls foot between 
the rail and the sidewalk, and was run over by a passenger train, losing a 
leg thereby. 

On the evening in question, at about 7 o'clock, plalntlff was about to leave 
Hammond for hls home in Gary. Mlssing a street car, he walked along a 
street parallel to and Immediately south of some raiiroad tracks, seven in 

<Ê=sjFor other cases see same topic à KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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number, two of which belonged to défendant. He reached Howard istreet 
(runnlng north and south), and wcnt north on tlie east sidewalk, crossing 
flve of the tracks, before his progress was interrupted by a long freight 
moving eastward. Hère he waited until the train had cleared the crosslng 
some 40 or 50 feet, and then resnmed his journey northward. As lie stepped 
on the last track, the so-called west-bound Michigan Central main track, the 
heel of his foot caught between the north edge of the south rail and the 
south edge of the adjacent sidewalk. l'his space was approximately 2% 
inches wide, a trifle oyer 2 Inches deep, the widtli of the bottoin beiug 2% 
inches. This flangewày, found in ail crossing structures, is left for the 
engine and car wheels to pass along, and in the instant case was made of 
tw^o car rails. One old rail was laid on its side, so that its bail fltted along 
the bail of the rail over which the car wheels passed. The bottom of the old 
rail, therefore, was flush with and formed the edge of the sidewalk. 

ïhe train that struck plaintiff was eoming from the west, was in plain 
sight, and could be seen from the Howard street crossing a distance of 2 
miles. It was moving rapidlj', and the engineer neither rang the bell nor 
blew the whistle. Upon being struck, plaintliï was rendered unconscious, 
and remained so for some time after he reached the hospital. He was discov- 
ered by passers-by about 15 minutes after the accident, being found some 
15 to 35 feet east of the sidewalk, and "a foot or so" north of the north 
rail. No blood was found on the south rail, where plaintiff claimed to hâve 
caught his foot, or elsewhere, except on the north rail, near where lie lay. 
One witness testilled that when lie saw plaintiff his shoe was on his foot 
and the heel on the shoe intact. Ànother witness stated he found "a heel" 
on the east sidewalk the following mornlng. Neither the heel nor the shoe 
was offered in évidence. 

Plaintiff's déclaration consisted of four common-law counts. The flrst 
charged a failure to "use due care In managing, controlllng, and operatlng 
its railroad and its train and said crossing, so that plaintiff might not be 
injured." The second charged défendant wlth liaving failed "to properly 
grade and gravel its road and tracks." The thlrd charged défendant with 
having "carelessly and negligently constructed and maintained said crossfng, 
* * * so that a certain opening next to and adjoining the south rail of 
said west-bound track was arranged and allowed to be and remain so that 
pedestrians were liable to catch their feet in said place and be held and 
fastened there." The fourth count charged défendant with having failed 
"to use due care to sound the bell and whistle as required by the statute," etc. 

Défendant assigns error : (a) In refusing to direct a verdict in its favdr. 
(b) In refusing to admit évidence offered by it. (c) In refusing its request- 
ed Instructions. 

, Eclvi^ard W. Everett, of Chicago, 111., for plaintiff in error. 
Charles P. Molthrop, of Chicago, 111., for défendant in error. 

Before BAKER, AESCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). Défendant 
urges that a careful examination of the évidence will convince us that 
the accident never occurred at the Howard street crossing, and that it 
was a physical impossibility for it to hâve occurred in the manner de- 
scribed by plaintiff. In support of this position, it is urged that, if 
plaintiff was caught in the flangewày adjacent the south rail, then he 
could not bave been thrown to the north side of the north rail, and, if 
he was struck by a rapidly moving west-bound passenger train while 
thus caught, he would bave been carried to the west, whereas he was 
found at least 15 feet and possibly 35 feet east of the sidewalk. De- 
fendant further insists that in any case there would bave been blood 
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marks where he was run over and at the point where he was left un- 
conscious. This theory, it is claimed, is corroborated by a statement 
given by plaintiff to a claim agent shortly after the accident, wherein 
plaintiff stated he was run over at Cokimbia avenue, a street imniedi- 
ately east of Howard street, but at which crossing there was no side- 
walic. 

[1] After a full and careful examination of ail the évidence, we 
conclude a jury question on this phase of the case was presented. The 
plaintiff may hâve rolled or thrown himself yiolently about, and thus 
account for his position north of the track and east of the sidewalk. As 
to the absence of blood marks, it appears that several hours elapsed be- 
fore witnesses examined the premises carefully the following morn- 
ing, and it does not conclusively appear that the premises remained 
untouched overnight. Moreover, the amount of blood lost may, under 
the circumstances, hâve been small, and wholly absorbed by the cloth- 
ing. Likewise any statement made by plaintiff shortly after the ac- 
cident at most only impeacheshis sworn testimony. From the entire 
story we think it was for the jury to draw the proper conclusion. 

[2, 3] While plaintiff, in view of the passing freight train, was not 
in the best position to hear the bell or the whistle, we accept his state- 
ment that they were not sounded. Défendant insists, however, that 
liability, if any, arising out of its breach of duty in this respect, is de- 
feated by plaintiff's contributory négligence. Certainly defendant's 
failure to sound the bell and blow the whistle cannot excuse plaintiff 
for failing to look or listen for an approaching train. This passenger 
train was in plain sight. It could hâve been clearly seen, had plaintiff 
looked, for a distance of 2 miles. As he stepped on the tracks it could 
not hâve been more than 200 feet away. Distressing as the consé- 
quences are, plaintiff's contributory négligence relieves défendant of 
any liability due to its failure to ring the bell or blow the whistle. 
Northern Pacific Ry. Co. v, Freeman, 174 U. S. 379, 19 Sup. Ct. 763, 
43 L. Ed. 1014; Railroad Co. v. Houston, 95 U. S. 697, 24 L. Ed. 542. 

[4] As to the alleged defect in the street crossing, the Indiana stat- 
ute reads : 

"That It be the duty of each railroad company whose road or tracks cross, 
or shall hereafter cross, any street, avenue or aïley in any incorporated town 
or City in tlie state of Indiana * ♦ * to properly grade and plank or 
gravel its said road and tracks at its intersection wlth and crossing of said 
street, avenue or alley In accordance witli the grade of said street or avenue, 
in such manner as to afCord seeurity for life and property at such intersec- 
tion and crossing." 

Défendant concèdes a common-law duty equal to that imposed by the 
statute, but dénies dereliction in any respect. Aside from the happen- 
ing of the accident, we fail to find any évidence pointing to négligence, 
or deficiency. None has been suggested. The planks were in good re- 
pair and in proper position. No complaint is made concerning them. 
There had been no widening or deepening of the flangeway. There was 
no évidence that this structure was not properly or well constructed. 
In fact, certain offered expert proof that flangeways were usually con- 
structed in this manner was rejected upon plaintiff's objection. 
268 F.— 13 
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It is necessary to provide a flangeway, if car and engine wheels are 
to be provided with flanges and remain on the track. The flanges on 
thèse wheels are about 2 inches wide and vary but sHghtly. A space 
somewhat wider than the width of the flangfe is necessary. But a space 
much wider than 2% inches would net necessarily lessen the danger 
to the pedestrian. With feet and heels varying in size and shape, no 
single width could satisfactorily accommodate ail. Had the width 
been greater, it might hâve been more dangerous, for plaintiff's heel 
was 21/2 inches wide and 3 inches from the back to the front. 

[5] Nor can the rule res ipsa loquitur hère apply. It is not a case 
where the flangeway can be entirely eliminated, nor can ail possibility 
of danger be avoided. In fact, the opération of a railroad over a street 
Crossing must necessarily be attended with some danger. This being 
the case, there is always a possibility of some f oot or heel being caught. 
It is not a case where a foot thus caught necessarily implies a defect 
in the crossing. 

We recognize that in many cases of crossing accidents situations are 
presented requiring the court to submit the question of négligence to 
the jury. But in ail of them there is some defect in original construc- 
tion, or some "wearing away," either in the rail, or the planks, or in 
the holè, evidencing some want of repair or neglect in maintenance, 
some clumsy workmanship or careless inspection, that raises the jury 
question. In the présent case, our attention has not been called to a 
single suggested change in the structure ; and in open court, counsel 
admitted this; was not a case for the application of the rule res ipsa 
loquitur. 

Concluding, as we do, that the évidence fails to support any of the 
counts, it is unnecessary for us to consider any other défense or as- 
signment of error. 

The judgment is rêver sed, and the cause remanded. 
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BECKER V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1920.) 

No. 2711. 

War <S=4 — ^Evidence not sustaining conviction under Espionage Act. 

Evidence held insufflclent to support conviction, under Espionage Act 
June 15, 1917, § 3 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c), 
for seditious utterances. 

In Error to the District Court of the United States for the Western 
District of Wisconsin. 

John M. Becker was convicted of violation of the Espionage Act, 
and brings error. Reversed. 

Ralph W. Jackman, of Madison, Wis., for plaintiff in error. 
B. R. Goggins, of Grand Rapids, Mich., for the United States. 
Seymour Stedman, amicus curise. 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. Défendant Becker was, on August 7, 1918, 
found guilty in. the United States District Court for the Western Dis- 
trict of Wisconsin on the first, third, and fifth counts of an indictment 
returned May 27, 1918, under section 3 of the Espionage Act of June 
15, 1917 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c), for 
the use in his speech in a public meeting at Monroe, Green county, 
Wis., on February 5, 1918, of the following language, set eut and iden- 
tical in each count of the indictment, viz. : 

"Tlie idea of having an administrator of fuel and food is ridiculous." 

"There is no shortage of food. The idea of a shortage of food is being 
preached by agents employed by corporations for their own gain, and golng 
about the country on high-paid salaries." 

"This Is a rich man's war. We won't bave peace as long as thèse high-sal- 
aried fellows hâve jobs to protect." 

"There is no labor shortage." 

"There is no seed shortage." 

There is also added and set out in the third and fifth counts the fol- 
lowing : 
"Fanners, beware of taxes, war taxes, which must be paid in July." 

The charges are that Ihe défendant : 

First count : "Dld willf ully and f eloniously makc and eonvey certain f aise 
reports and false statements, wlth intent to interfère with the opération and 
success of the military and naval forces of the United States, and promote 
the success of its enemies." 

Third count: "Did willfuUy and feloniously cavise and attempt to cause In- 
subordination, disloyalty, mutlny, and refusai of duty in the military and 
naval forces of the United States." 

Fifth count: "Did wlllf ully and feloniously obstruct the recruiting and 
enllstment service of the United States, to the injury of the service and of 
the United States." 

®s»Por pther cases see «ame toplc & KEY-NUMBER In ail Key-Numbered Digeats & Indexes 
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Thîs writ was prosecuted to reverse the judgment entered on the 
verdict, and as set eut in the journal entries in the record reads as 
f ollows : 

"That the défendant be sentenced to one year on each count, or three 
years in ail." 

But the bill of exceptions is as follows : 

"The court sentenced the défendant to be imprisoned • • * for a perlod 
of three years, said sentences of imprisonment to run concurrently on each oH 
the eounts upon which conviction was had." 

The circumstances surrounding the calling of the meeting at which 
the speech was made are important because they show conditions in 
Monroe. Green county had failed to "go over the top" on either of 
the Liberty Loans. Witness Lucksinger and others not namcd, who 
constituted the Green county council of défense, had so failed in their 
duties that Swenson, fédéral food administrator for Wisconsin, had 
made repeated complaints, and insisted that the council of défense 
should be reorganized, and in June, 1917, eight months before the 
meeting in question, had notified them to hâve the county chairman 
call a mass meeting and send in recommendations for a new council 
of défense, to be appointed by the state council. Nothing having been 
done, Swenson later summoned witnesses Ludlow and Lucksinger, and 
possibly others, to Madison, and told them that they must be re- 
organized. The witness Truckenbrod says that the meeting of Feb- 
ruary 5th was called pursuant to a meeting between the witnesses 
Lucksinger, Ludlow, Bolander, Neverman, and himself, where it was 
said : 

"Hère we are finding ont that this council of défense expense is golng to be 
more than any one has flgurod on, and we feel that the counly board ought to 
know what Is before them, how much it Is golng to cost. As long as we hâve 
to reorganlze, we thlnk it would be a good idea to call a session of the county 
board, and hâve them hère when the organization is started, so they will ail 
nnderstand it, * * * so each one ean go home and tell his people just 
what is expected of them in regard to the council of défense." 

Because of a storm, only 6 of the 27 members of the county board 
were présent ; but there were others présent, and the 50 or 60 people 
présent proceeded as a kind of mass meeting. Many speeches were 
made, and, in a controversy over the statement that Dane, an adjoin- 
ing county, had donc better than Green county, défendant insisted that 
Green had been more libéral than Dane and that her people were loyal 
and patriotic. There is no évidence whatever that anything said or 
done by the défendant obstructed the recruiting or enlistmeht service 
of the United States, so that the fifth count is wholly unsupported. 

There is substantial évidence in the record that the words .set out 
in the indictment were used by the défendant in the course of and as 
a part of his speech. An examination of the record will show that ail 
of the things which the witnesses remembered of what Becker said 
would probably require less than one minute to relate. Yet the record 
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also shows that he spoke in ail from 15 to 20 minutes. No witness 
attempted to reconstruct or reproduce his speech. Two witnesses did, 
however, make statements that more clearly show what the speech was, 
and was intended to be as a whole, than it is possible to gain from 
any of the testimony bearing upon the isolated words of the indict- 
ment. The witness Dodge, who had the basis of an unfriendly feel- 
ing for the défendant, rather than a friendly one, came in after the 
défendant had made a part of his speech, but heard much of it, says: 

"I think wlieii I came in he [Becker] was trying to deliver a patriotic 
speech, but switched ofC onto the food and fuel situation." 

The witness Saucerman, who had no occasion to feel friendly to- 
wards the défendant, says : 

"After further diseussing, in his opinion, the inadvisability of havlng called 
the county board together, the major portion of his talk was delivered to the 
assemblage as a group of farmers : 'You farmers, I want you farmers to re- 
member' thus and so, his gênerai idea of an économie address that he was de- 
livering : 'You farmers must sa va your money ; there will be taxes to pa.v in 
July, there wlU be war taxes.' " 

It was clearly the impression of one of thèse raen that the défend- 
ant was delivering a patriotic address, and of the other that he was 
delivering an économie address. And again, the witness Young un- 
dertakes to state the connection in which défendant used the language 
in the indictment, "Farmers, beware of taxes, etc.": 

"Toward the close of the speech, after he had critlcized the fact of calling 
the supervisors together and calling attention to the circumstances of this 
meeting — he told us to remember that they would hâve to pay for this, and 
they would hâve to pay for other things, and 'you hâve vi'àr taxes, you hâve 
to pay war taxes, and they will come in,' either June or July, I don't re- 
member which he said." 

Used in this connection, any construction must be very tortuous that 
will bring this part of the language of the indictment within any défi- 
nition of a seditious utterance. Young, who was a traveling salesman 
for a wholesale grocery house, when he heard the statement about the 
preaching by high-salaried men, did not seem to think that the défend- 
ant was doing anything more than making a drive at him. Young 
remarked at the time : "He must mean me." 

Another matter, indicating that many of the witnesses were not in 
a position to directly and accurately testify to or correctly interpret 
what Becker said, is the fact that their attention was being given to 
other matters. Kohli, when Becker said somebody was sneering at 
him, saw Neverman whispering to Young. He could not remember 
what words preceded, or what was said in the f uU discussion as to the 
food and fuel administration. Neverman said: 

"During the time défendant was talking, Young and myself were talking 
on two occasions, one whon I asked who the gentleman was who was coming 
to the railing, referring to Keeker, and the other when Young leaned to me 
and said, 'That is for me,' when he made the référence about agents golng 
about the country,on high salaries. That was ail there was to it." 
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Johonott says: 

"Neverman, Young, and myself wcre talklng, and Toung and Keverman 
were smillng. I heard him say some one was sneering at hlm. This happened 
about four or flve minutes after lie started to talk." 

Before one can be convicted for the use of words or phrases which 
are a part of a speech, the évidence should be so clear and conv'mcing 
as to show that the language complained of is, in the connection in 
which it is used, subject to the interprétation sought to be placed upon 
it in the indictment. Becker was a native-born American citizen, and 
seems to hâve had the approval of the commtinity in which he Hved, 
because for 21 years he had been elected and re-elected to the impor- 
tant and responsible office of county judge. 

One witness, in order to quaUfy himself to testify, made inquiries 
of the banks about the purchase of Liberty bonds by the défendant. 
He also gave a Sunday dinner to the other witnesses, L,ucksinger, Nev- 
erman, Durst, Weirich, Young, the two Knoble girls, and others, among 
whom was the witness Karlen. We cannot conceive that the demands 
of justice require such a Une of conduct on the part of witnesses, and 
where indulged in it warrants very close scrutiny of the testimony and 
the purposes of those who engaged in such activities. 

In Schenck v, United States, 249 U. S. 47, 39 Sup. Ct. 247, 63 L. 
Ed. 470, the court said : 

"The question in every case is wlietlier tl>e words used are used in such civ- 
eumstances and are of such a nature as to create a clcar and présent danger 
that they will bring about the substantive evlls that Congress has a right to 
prevent." 

We must hold, as a matter of law, that the record does not show that 
the words used by the défendant meet the test laid down in the 
Schenck Case, so as to justify a conviction. 

The judgment is reversed. 



In re CONSUIVIEBS' PACKING CO. 
ADEB V. CENTRAL TRUST CO. OF ILUNOIS. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1920.) 

No. 2792. 

Bankruptcy «S^SIS, 455 — Order held not final; îndividual, surrendering' 
money, entitled to interveoe to hâve rights determîned. 

Where an uncondltional order that an Individual turn over certain 
moneys was foUowed by an order reclting that the individual turned 
over to the clerk of the court In open court said sum, "vvith réservation 
as to tlie ovynership of said fund," both orders being entered before the 
adjudication in bankruptcy, the flrst one was not a final and reviewable 
order, on failure to ask review of which the individual lost his rights, 
but was not modlfied by the second, so that he was entitled to file an 

-^For other cases see same toplc & KBY-NUMBBR iu ail Key-Numbered Digests & Indexes 



IN RE CONSUMEES' PACKINQ CO. l'99 ; 

(268 F.) 

Intervenlng pétition àgainst the bankruptcy trustée, to hâve his rlglits 
determined on a proper issue made up, and to liave such détermination 
preserved in a reviewable order. 
2. Bankruptcy 'S='440— Déniai ot application to intervene reviewable by péti- 
tion to review, not by appeal. 

Déniai of pétition of clainiant of moneys turned over to tlie court to 
intervene by pétition against the bankruptcy trustée was reviewable 
only by pétition for review, not by appeal. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Pétition to Review and Revise an Order of the District Court of the 
United States for the Eastern Division of the Northern District of 
Illinois. 

In the matter of the bankruptcy of the Consumers' Packing Com- 
pany. Application by Edward J. Ader to file an intervening pétition 
against the Central Trust Company of Illinois, trustée in bankruptcy, 
was denied, and petftioner appeals and pétitions to review and revise. 
Appeal dismissed, and, on pétition to revise, reversed and remanded. 

Edward Maher, of Chicago, 111. (Bernhardt Frank, of Chicago, 111., 
of counsel), for appellant and pelitioner. 
Jérôme J. Cermak, of Chicago, 111., for appellee and respondent. 

Before BAKER and PAGE, Circuit Judges, and FITZHENRY. 
District Judge. 

PAGE, Circuit Judge. This is a Consolidated submission of an 
appeal and a pétition to review and revise an order of the District 
Court of the United States for the Eastern Division of the Northern 
District of Illinois, ref using permission to Edward J. Ader, appellant : 
petitioner, to file an intervening pétition in Consumers' Packing Coni- : 
pany bankruptcy proceedings to détermine the ownefship of certain- 
moneys turned over to the court by Ader under orders hereinafter cet; 
out. ' : 

On an amended involuntary pétition liled February 21, 1919, the^ 
Consumers' Packing Company was adjudged a bankrupt on March 15, 
1919. Upon the filing of the pétition, a very vigorous inquiry into the 
affairs of the company was at once begun, and continued for a consid- 
érable space of time. On March 12, 1919, the court entered the follow- 
ing order : 

"On motion and upon reading and cotisidering the verified pétition of 
James Slmmacher this day flled herein, come the parties by their solicitors, 
and, after hoaring the statements and argi;ments of counsel, the court being 
fully advised in the premises, it is ordered that E. J. Ader forthwith turn 
ovër to the receiver herein $21,000 wlthdrawu by hlm from the Greenbaum 
Sons Bank & Trust Company." 

On March 14th the court entered an order, in part as f ollows : 

"This cause coming on again to be heard upon the examinatlon of witnesses 
relative to the nature, location, and extent of the assets and liabilities of 
eaid bankrupt, come the parties by their solicitors, and the examinatlon of 
witnesses proceeds, and during the course of said examinatlon Bernard 

^saFor other cases see aame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Brown turn over to the receiver herein the sum of $500 received from said 
bankrupt as attorney's fées; Erbstein, Heyman & Selleet turn over to 
the clerk of this court the sum of $500 received by them from said bankrupt 
Company as attorney's fées; and Chas. Erbstein, as solieitor for E. J. Ader, 
turns over to the clerk of this court in open court the sum of $21,000 in 
accordance with the terms of the order entered on Mareh 12, 1919, with 
réservation as to the otcnersMp of said fvnd. * * * It Is further ordered 
by the court that the further examination of wltnesses be and hereby is 
continued until March 15, 1919." 

On the 17th of March the following order was entered: 

"ïhis cause coming on to be lieard upon the examination of witnesses for 
the discovery of assets, come the parties by their solicitors, and tlie examina- 
tion of witnesses proceeds, and durlng the course of said examination E. J. 
Ader in open court tenders the sum of $30,164, Kith réservation as to the 
otonership of said fund. It is tliereupon ordered by the court tliat the Central 
Trust Company of Illinois, receiver herein, redeposit said sum with the 
Nortliern Trust Company of Illinois, in the name of the receiver of tlie Con- 
sumers' Packing Company. It is further ordered by the court that the 
further examination of witnesses be and hereby is continued to March 24, 
1919." 

When the orders of March 12th and 14th vvere entered, there had 
been no adjudication in bankruptcy. The adjudication order was en- 
tered March 15th. There are no other orders in the record affecting 
this matter, except the order complained of, entered November 18, 1919. 

[1] It is urged that the order of March 12th was a final and re- 
viewable order, and that petitioner lost his rights because he did not 
ask to hâve that order reviewed. The order of March 14th shows 
that it is a modification of the order of the 12th, and that the money in 
question was not turned over unconditionally. As the record stands, it 
shows that those moneys were taken by the court subject to Ader's 
rights, whatever they were. It follows, as a matter of course, that he 
was entitled to hâve those rights determined on a proper issue made 
up, and such détermination preserved in a reviewable order. 

[2] The proper practice was to file a pétition for review, and the 
appeal is dismissed. In re Petronio (C. C. A.) 220 Fed. 269. 

The case is reversed and remanded, with directions. 
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TOLEDO REX SPRAY CO. v. CALIFORMA SPRAY CHEMICAL CO. 

(Circuit Court of Appeals, Sixth Circuit. October 14, 1920.) 
No. 3408. 

1. Patents <©=>.'Î28 — 892,603, for process for niaking ars«nate of lead, not void 

for lack of invention. 

Luther & Volck patent, No. 802,603, for a process for malcing arsenate 
of Icad, held not void for lack of invention. 

2. Patents <S=>328 — 892,603, for metliod of preparing arsenate of lead, suflB- 

eiently disclosed process. 

Luther & Volck patent, No. 892,603, for a process for making arsenate of 
load, held to sufficiently disclose the process involved, although the pat- 
ent does not state at what stage the catalyzer is added. 

3. Patents <®=>328 — 892,603, for process for making arsenate of lead, infringed. 

Luther & Volck patent, No. 892,603, for a process for making arsenate 
of lead, held infringed by process using the same formula although de- 
fendant made only pyro-arsenate, whilc plaintifC made its ortho-arsenate 
product more prominont than its pyro-arsenate. 

Appeal from the District Court of the United States for the Western 
Division of the Northern District of Ohio ; John M. Kilhts, Judge. 

Suit by the Cahfornia Spray Chemical Company against the Toledo 
Rex Spray Company. Decree for plaintifï, and défendant appeals. 
Affirmed. 

W. îj. Swenarton, of New York City, and Russell Wiles, of Chicago, 
111. (W. H. Swenarton, of New York City, and Russell Wiles, of Chi- 
cago, 111., on the briefs), for appellant. 

I/ivingston Gififord, of New York City (L,ivingston Gifïord and C. 
G. Heylmun, both of New York City, and Wilber Owen, of Toledo, 
Ohio, on the brief), for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. This suit is upon patent No. 892,603, 
July 7, 1908, to Luther & Volck upon a process of making arsenate of 
lead, which is carried ont, according to the spécification, by combining 
lead oxide (litharge) suspended in water and arsenic acid in solution; 
the reaction being assisted by the cyclic action of the catalyzing agent — 
either acetic acid or nitric acid. The spécification gives the formula 
of combining weights of lead oxide and arsenic acid, respectively, as 
varying from 1.938 to 2.9 parts of the lead oxide to one part of arsenic 
acid, according as ortho-arsenate or pyro-arsenate is desired. As shown 
by the spécification, the weaker acid solution — practically three parts of 
lead oxide and one part of arsenic acid — produces the ortho-arsenate 
"with traces of pyro-arsenate of lead, lead salts of the catalyzer, and 
the catalyzer." The stronger acid solution (practically two parts of 
lead oxide and one part of arsenic acid) produces pyro-arsenate, "with 
traces of ortho-arsenate of lead, lead salts of the catalyzer, and the 

<g=For otber cases see Bame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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catalyzer." A varying of thèse proportions produces a corresponding 
variation in the acidity of the product. The préférable proportion ot 
the catalyzing agent is given as "one to three pounds of the catalyzer to 
one hundred pounds of the lead oxide." The only claim is as foUows : 

"The process of making arsenate of lead, which consists in reacting upou 
lead oxide held In suspension in water wlth arsenic acid in the présence of a 
catalytic agent; the lead oxide and arsenic acid being used in tlie proportion 
of their eombining weights." 

The défenses are invalidity and noninfringement. This appeal is 
from an interlocutory decree finding the patent valid and infringed. 
The grounds of asserted invalidity are (1) lack of invention in view of 
the prior art, especially if the patent is construed broadly enough to 
cover def endant's process ; (2) lack of sufficient disclosure. 

[1] 1. Invention. — Many years previous to Luther & Volck's patent 
application (July 10, 1907) standard chemical authorities had taught 
that arsenate of lead could be obtained by the action of arsenic acid on 
nitrate of lead, by direct précipitation. Previous to the application for 
the patent in suit, the usual, if not the only, commercial method of 
making arsenate of lead w^as by eombining either acétate of lead or 
nitrate of lead with arsenate of soda; the products of the respective 
reactions consisting of arsenate of lead, together with acétate or nitrate 
of soda, according as acétate or nitrate of lead w^as used. In neither 
the gênerai teaching of the chemical authorities referred to nor in the 
double décomposition process was there any catalytic or cyclic action 
involved. Bell & Fell, however, had, in 1866, been granted a patent 
(No. 59,901) for an improvement in the manufacture of white lead, by 
which sulphate of lead was produced by the direct action of nitric acid 
upon lead oxide (thus forming nitrate of lead), to which product was 
added sulphuric acid and water, resulting in a lead sulphate. In this 
process (designed for use in the paint art) the nitric acid acted as a 
catalyst ; that is to say, as an agent or auxiliary in liberating, from 
time to time, portions of the oxide of lead and converting the same into 
lead nitrate, which, by the action of the sulphuric acid, are immediately 
converted into lead sulphate — the constant répétition of this process 
until the whole mass of lead oxide is converted into lead sulphate, con- 
stituting the so-called cyclic action. The Bell & Fell spécification also 
stâtes that acetic acid may be used in place of nitric acid. The patent 
conîains a formula fuUy as spécifie and definite as that of the patent in 
suit, if not more so. 

The présence or absence of invention in the patent in suit thus 
dépends upon whether, at the time of Luther & Volck's application, it 
was within the expected skill of the chemist, knowing, first, that lead 
nitrate would react with arsenic acid to produce lead arsenate, and, 
second, that the Bell &, Fell process converted lead oxide into sulphate 
of lead by the use of nitric acid as a catalyzer— to further know that 
arsenate of lead could be produced instead of sulphate by substituting 
arsenic acid for Bell & Fell's sulphuric acid. At first blush, and with- 
out further statement of facts, the présence of invention in the Luther 
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& Volck patent would seem doubtful. But further facts must be taken 
into account. 

While arsenate of lead has long been iised in the paint and dye arts, 
in combination with other substances, its sole use, uncombined, seems 
to he and to hâve been as an insecticide. In 1890, it had been used with 
good results in combating the gypsy moth. The insecticide art, how- 
ever, involves not only chemistry, but entomology ; the live problem 
being to obtain a product such as will cover thé foliage and fruit, and 
so resuit in killing the insect, without killing or injuring either fruit or 
foliage. Climatic conditions and the degree of sensitiveness of both 
fruit and foliage are necessarily involved. The invention of the patent 
in suit owes its birth to a campaign for the extermination of the cod 
dling moth in the Watsonville district of Califomia, beginning in the 
year 1903, and carried on by the patentées, the one as a laboratory as- 
sistant in the Department of Entomology in the University of Califor- 
nia, the other as a student in agricultural chemistry in the same institu- 
tion, and under the supervision of the professer of entomology therein, 
under conditions of such obstinacy as to convince that department that 
the réputation of the university vi'as directly at stake. 

In the district in question, which was foggy, not only had orchards 
previously been injured by the use of paris green (arsenite of copper), 
as vi^ell as by arsenate of lime, which had killed the fruit, but it was 
f ound, during the campaign in cjuestion, that while certain commercial 
samples of arsenate of lead at first seemed effective, others caused seri- 
ous burnings, due to the variability and unreliabiHty of the double de- 
composition products of the lead arsenate, resulting from inahility to 
control the degree of acidity in the product or satisf actorily to eliminate 
impurities and by-products, as well as the présence of médiums, such 
as large quantifies of soda, interfering with complète reaction. The 
direct combination of arsenic acid and lead oxide was found slow and 
impracticable. Exhaustive experiments were accordingly made by the 
inventors in the actual manufacture of lead arsenate, with the aid of 
formulas given in bulletins of the universities and other available 
sources, and with the design of overcoming the obstacles presented. 
The adoption of nitric acid and acetic acid as catalyzers to control the 
proportion of acid content resulted and solved the problem ; the cod- 
dling moth being within a few years thereafter completely controlled. 

The invention was foUowed by the inauguration in 1907 of a factory 
at Watsonville for the manufacture upon a large scale of arsenate of 
lead in accordance with the formula of the patent. The process of the 
patent is shown to hâve substantial advantages over the process of the 
prior art ; its new and specially distinguishing f eature being the ability 
to control more positively and more readily the character of the 
arsenate (whether ortho or pyro), including the percentage of acidity. 
We are also convinced by the testimony that the process of the patent 
more readily and effectively produces superiority of product as re- 
spects smoothness, distribution;, and adhesiveness. The double décom- 
position process has been very largely superseded by the process of thè 
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patent in suit, although as late as 1913 one of the prominent paint man- 
ufacturers of the country still made some arsenate of lead by the double 
décomposition process. The manufacture of lead arsenate at the Wat- 
sonville factory has increased from about 20,000 pounds in 1907 to 
about 400,000 pounds in 1918. Beginning with March, 1916, licenses 
under the patent were issued to the two largest chemical corporations, a 
large drug manufacturer (perhaps the largest), the largest dry color 
manufacturer, one of the largest paint manufacturers, and one of the 
largest insecticide manufacturers in the United States — ail, except one 
Company, operating upon substantial royalties, the remaining company 
paying an outright considération of $30,000, with royalties besides, in 
case of successful adjudication of the patent. The manufacture by 
thèse licensees under the patent aggregated in 1918 more (apparently 
considerably more) than 5,000,000 pounds. 

While in the light of the invention of the patent it may seem that it 
would naturally hâve occurred to one acquainted with the Bell & Fell 
disclosure to hâve tried the substitution of arsenic acid for sulphuric 
acid in making arsenate of lead, the fact remains that in the 40 years 
which elapsed since Bell & Fell it seems to hâve occurred to no one to 
try that experiment. In the light of this fact, and the f urther fact that 
mère analogy is not, in chemistry, usually so certain an index as in me- 
chanics (Naylor v. Alsop Process Co. [C. C. A. 8] 168 Fed. 911, 919, 94 
C. C. A. 315 ; General Electric Co. v. Laco-Philips Co. [C. C. A. 2] 233 
Fed. 96, 103, 147 C. C. A. 166), we are not satisfied to say that it was 
within the expected skill of the chemist to know that Bell & Fell's pro- 
cess of making sulphate of lead (which may or may not hâve been em- 
ployed commercially) was equally available for producing arsenate of 
lead by the mère substitution of arsenic acid for sulphuric acid. We 
agrée, also, with Judge KiUits that in this case the évidence of favorable 
public réception and commercial success, in connection with the history 
of the working out of the invention, removed whatever doubt might 
otherwise exist as to invention. We think the case clearly within the 
doctrine applied in Minerais Séparation, Ltd., v. Hyde, 242 U. S. 261, 
270 (37 Sup. Ct. 82, 61 L. Ed. 286), and the authorities cited on the 
latter page. 

2. The Disclosure. — The objections on this score are: (a) Failure to 
disclose by the patent that the product of the invention was intended as 
an insecticide, and that the fine, fluffy product, such as the process of 
the patent is shown to produce, is desired or even producible by the 
process of the patent ; and (b) lack of sufficient information to enable 
one skilled in the art to practice it. The first objection impresses us 
as so plainly without merit as to require no discussion. 

[2] As to the Second Objection: We are convinced from the testi- 
mony that the disclosure is sufficient to enable one skilled in the art to 
practice the invention. It is true that conditions of température, quality 
of the ingrédients used, and perhaps other éléments, require care and 
to some extent expérimentation to produce the best results. But the 
disclosure is addressed to those skilled in chemistry (Minerais Sépara- 
tion, Ltd., V. Hyde, supra, 242 U. S. at pages 270, 271, 37 Sup. Ct. 82, 
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61 L. Ed. 286), and we are impressed by what seems to us the greater 
weight of the évidence that the disdosure is ample for those so skilled. 

In this connection it is urged that it does not appear from the patent 
at what stage the catalyzer is to be added, and it is contended that if it 
be added last — that is, after the arsenic acid — the process of the patent 
cannot be effectively carried out. In our judgment, this objection is not 
Sound. It is true that the claim does not state the order in which the 
catalyzer is to be added, and that the first part of the spécification does 
not in so many words say that it is added after the introduction of the 
arsenic acid, although that seems the more reasonable construction. 
But the more natural déduction from the formula later given is that 
the catalyzer is to be introduced before the arsenic acid is added. This 
being so, it would not seem highly important whether or not the process 
of the patent could be effecfively carried out by adding the catalyzer as 
the last élément. But notwithstanding defendant's évidence, and the 
experiment designed to support it, that the catalyzer must be added be- 
fore the arsenic acid in order to success, the testimony of plaintifif's ex- 
pert, in connection with his experiments, shows satisfactorily to our 
minds that successful working out of the process can be had, even hy 
adding the catalyzer last, although that is not the préférable or désirable 
method. 

[3] 3. Infringement. — We think the testimony clearly shows that 
the defendant's process infringes the patent as we hâve construed it. 
It employs 2.2 parts of lead oxide to one part of arsenic acid, being 
thus between the minimum and maximum of the patent, and it employs 
2.81 per cent, of nitric acid as a catalyzer, which is between the mini- 
mum of 1 and the maximum of 3 per cent, specified in the patent. It is 
not, to our minds, important that défendant makes only a pyro-arsenate, 
or that plaintiff uses the word "ortho" as a trade-mark, making its 
ortho-arsenate product more prominent than its pyro-arsenate. It is 
enough that défendant uses the précise formula of the patent. 

The decree of the District Court should be affirmed. 



McLEOD TIRE CORPORATION v. B. F. GOODRICH CO. 

(District Court, S. D. New York. February 28, 1920.) 
No. 554. 

1. Patents '§=292 — ^Inspection liberally allowed. 

Tiie court will allow inspection and compel answer to interrogatories in 
patent cases very liberally, stopping little .short of requiring everything 
but the names of witnesses and such information as would euable the 
Interrogator to bring forward untruthful testimony to meet the évi- 
dence of his adversary. 

%. Patents 'S=292 — Inspection not denied because disclosing trade secrets. 

In a tire patent case, inspection of worlcing drawings or blueprints from 
the records of défendant, showing molds, eores, and other working parts 
used in the commercial production of defendant's tires, would not be 

^saFor other caaes see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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denled because of defendant's objection that thèse represented the détails 
df a secret process bf manufacture employed by défendant, although the 
seerecy of the process would be safeguarded by the order so far as pos- 
sible. 

In Equity. Stiit by the McLeod Tire Corporation against the B. P. 
Goodrich Company. On plaintifF's motion to be allowed inspection of 
drawings, etc. Motion granted in part. 

Bouvier & Beale, of New York City (Clair W. Fairbank and Irving 
M. O'Brieght, both of New York City, of counsel), for complainant. 

Charles Neave, of Boston, Mass. (Merrell E. Clark, of New York 
City, of counsel), for défendant. 

^ AUGUSTUS N. HAND, District Jufee. [1 ] It has been the prac- 
tice in this district to attempt to simplify the issues and limit the tes- 
timony necéssary at the trial by allowing inspection and compelling an- 
swer to interrogatories in patent ca;ses very liberally. We hâve stopped 
little short of requiring almost everything çxcept the names of wit- 
nessës and such information as would enable the interrogator to bring 
forward uritruthful testimony to meet the évidence of his adversary. 
Dick v. Underwood (D. C.) 235 Fed. 300. 

[2] The only objection to requiring inspection of working drawings 
or blueprints from the records of the défendant showing molds, cores, 
and other wOrking parts which hâve been used in the commercial' pro- 
duction of defendant's tires between October 7, 1916, and the date of 
filing the bill of complaint is because of the contention that thèse rep- 
resent the détails of a secret process of manufacture employed by the 
défendant. Even if thèse things are secret, they could ' be^ pro- 
duced at the trial, so that I do not see how the privilège càn be pre- 
served absolutely. I therefore grant the inspection ca:lled for by 
(1). If the défendant desires any safeguards to préserve the secrecy 
of the process so far as possible, that matter can be taken up upon the 
settlement of the order. ' ' 

The inspection demanded by 3 and 4 should also be granted. De- 
fendant relies on its own prior use. It has stated, in answer to ques- 
tion 2 (c), that copies of certain construction sheets can be seen by 
complainant. Thèse copies hâve been seen. I can under thèse circum- 
stances discover no reason for refusing to allow inspection of blue- 
prints of mold No. 1, core No. 1, and water bag No. 1, referred to in 
thèse construction sheets, or of the original construction sheets. 

Motion granted, except as to item 2. 
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BREWSTBK v. WALSH, Internai Revenue Collector. 

(District Court, D. Connecticut. December 16, 1920.) 

No. 2133. 

1. Internai revenue "S^T — Interest on purcliase price of bonds not included in 
cost in Computing profit. 

In Computing plalntiff's profit on a sale of bonds clalmed to be taxable 
as income, where plaintiff paid for the bonds when they were allotted 
to him as member of an underwriting syndicale, but did not receive them 
for three years, interest on the prlce to the date of receipt of the bonds 
cannot be included as a part of the cost. 

S. Internai revenue ©=7 — Stock dividend not taxable as "income." 

A stock dividend declared by a corporation is not taxable as "income" 
under the Slxteenth Amendment to the Constitution. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Income.] 

3. Internai revenue "S^î — Sixteenth Amendment does not extend subjects of 

taxation, but merely dispenses vnth apportionment. 

The Slxteenth Amendment does not extend the taxing power to new 
subjects, but merely removes ail occasion otherwise exlsnng for an ap- 
portionment among the states of taxes laid on income, from whatever 
source derived. 

4. Constitutional law "S^IG — Congres» and state Législatures presumed to 

hâve knowledge of construction of language used in amendment. 

Congress and the several state Législatures, in adoptlng the Slxteenth 
Amendment, are presumed to hâve had knowledge of the meaning attribut- 
. ed by décisions of the state and fédéral courts to the words "incomes from 
whatever source derived." 

5. Internai revenue "S^î — Inerease in capital investment not income. 

Enrichment through increase in the value of capital Investment is not 
income, withln the Slxteenth Amendment. 

6. Internai revenue "S^»? — Tax is on capital, and not on income, when payment 

requires conversion of capital. 

If It requires conversion of capital in order to pay a tax, the tax Is 
on capital increase, and not on Income, withln the meaning of the 
Sixteenth Amendment. 

7. Internai revenue ®=»2, 7— rlnerease in value of bonds sold at profit not 

taxable as income, and statute att^npting to tax it is unconstitutional. 

The appréciation in the value of corporate bonds owned by a person 
not engaged In trading in such securities, though reallzed by a sale of 
the bonds at a profit, is not income, withln Amendment 16, but merely a 
capital increase, and so much of Income Tax Law 1916, § 2, subds. (a) and 
(c), as attempts to tax the profit from such a transaction, violâtes Const. 
art. 1, § 9, cl. 4, prohlbiting direct taxes, unless in proportion to popu- 
lation. 

8. Internai revenue "S=7 — Slxteenth Amendment cannot be extended to 

property not income, though deseribed as such by Congress. 

The Word "incomes," as used in the Sixteenth Amendment, cannot be 
construed to include property other than Income, even if such property is 
deseribed as income by an act of Congress. 

At Law. Action by Frederick F. Brewster against James J. Walsh, 
as Collector of Internai Revenue. Judgment for plaintifï. 

Ê;5»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesls & Indexe» 
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Henry F. Parmelee and George D, Watrous, both of New Haven, 
Conn., for plaintiff. 

Edward L. Smith, U. S. Atty., and Allan K. Smith, Asst. U. S. 
Atty., both of Hartford, Conn., for défendant. 

THOMAS, District Judge. This action arises under the Income 
Tax Law of 1916 (39 Stat. 756). The plaintiff seeks to recover of the 
défendant, who is collecter of internai revenue for the district of Con- 
necticat, $17,689.13, which amount the plaintiff paid to the govern- 
ment under protest, as an additional income tax assessed against him 
for the year ending December 31, 1916. The plaintiff further claims 
that thcre is also due him the additional sum of $67.66, which the gov- 
ernment concèdes was an overpayment of normal tax and; is rightly 
due the plaintiff, so that the total amount claimed by the plaintiff is 
$17,756.79. Trial by jury was waived, and the case was tried to the 
court. 

The fàcts are stipulated. It appears that the plaintiff is not now, 
nor was he during the times mentioned herein, a member of any 
Stock Exchange, or of any similar organization or association engaged 
in the business of trading in, buying, or selling securities. Neither was 
he in any way engaged in the business of buying or selling stocks and 
bonds, otherwise than occasionally making purchases of stocks and 
bonds for investment purposes, and occasionally making sales of such 
stocks and bonds for the purpose of changing the character of his in- 
vestments. It further appears that there are three transactions in- 
volved in the main points raised in this suit. 

The first transaction concerns the bonds of the International Navi- 
gation Company. In 1899 the plaintiff acquired certain interest-bear- 
ing bonds of that company, of the face value of $191,000, in exchange 
for other securities of the same corporation, and during the year 1916 
he sold the same bonds for $191,000. On March 1, 1913, thèse bonds 
were quoted in the market at 79^4 per cent, of their face value, so that 
on that day the market value of the bonds waS $151,845. The tax 
sought to be collected by the govemment on this transaction is based 
upon the différence between the sale price and the market value of the 
bonds on March 1, 1913, to wit, $39,155, which amount the Commis- 
sioner.taxcd as income for the year 1916, and is part of the tax paid 
under protest, which plaintiff seeks to recover in this suit. 

The second transaction concerns certain bonds of the International 
Mercantile Marine Company. In 1903 plaintiff, as a member of an 
underwriting syndicate, was granted an allotment of mortgage bonds of 
the face value of $257,000, in return for which he paid the company at 
that time $231,300 in cash ; but the bonds thus allotted were not deliver- 
ed to the. plaintiff until April, 1906, when he received them, with noth- 
ing by way of interest on the amount of cash he had turned over to the 
company in 1903. The plaintiff claims that interest at 6 per cent, for 
thréé years on $231,300 is properly an élément of cost and attributable 
thereto. 
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[1] It becomes necessary at this point to digress from a statement 
of the facts and first dispose of plaintiff's claim for interest on this 
transaction, in order to détermine what the bonds act'ually cost the 
plaintiff, as the actual cost must be determined before considération 
can be given to the plaintiff's claims respecting the tax the Commis- 
sioner assessed, and which plaintiff paid under protest, pursuant to 
such assessment. Plaintiff's claim that interest computed from date 
of payment in 1903 to date of receipt of bonds in 1906, and added to the 
cash paid for the bonds, represents the real cost of the bonds to the 
plaintiff, is untenable. 

In Hays v. Gauley Mountain Coal Co., 247 U. S. 189, 38 Sup. Ct. 
470, 62 L. Ed. 1061; one of the questions there presented was whether 
the respondent should be allowed to add interest to the amount of 
cash it had paid in 1902 for certain shares of the capital stock of an- 
other mining company, which shares it sold in 1911, but the Suprême 
Court held that there was "no merit in the contention that interest 
should be added to the purchase priée in order to ascertain its cost"; so 
that I find that the actual cost of thèse bonds to the plaintiff was 
$231,300. 

From the stipulation it further appears that the plaintiff sold the 
bonds in 1916 îor $276,150, part of them having been sold at 107% 
and part at 107%. But on March 1, 1913, the market quotation and 
riiarket value of thèse bonds was 64 bid and 641/2 asked, and at such 
quotation had an actual market value of $164,480. On this transaction 
the plaintiff failed to make an income tax return as to any profit or 
gain by him obtained on the sale of thèse bonds, and was later assessed 
an additional tax on $111,670, on the ground that this was the repré- 
sentative gain shown by the différence between $164,480, the value 
of said bonds as indicated by the market quotation of March 1, 1913, 
and $276,150, the price which plaintiff received from the sale of the 
bonds in 1916. The tax which was assessed on this transaction by 
the Commissioner, and paid under protest, and which is part of the 
tax hère sought to be recovered, was levied upon the sum of $111,670, 
which amount the government claims represents the income received 
from the sale of thèse bonds, and which amount, as stated above, was 
the différence between the market value of the bonds on Alarch 1, 
1913, and the sum received for them when sold in 1916. 

[2] The third transaction relates to a stock dividend declared by the 
Standard Oil Company of Califomia, in which company the plaintiff 
owned 1,330 shares of its capital stock. In 1916 the plaintiff received 
665 shares of stock of said company as a stock dividend declared 
against a surplus, 18.0754 per cent, of which had been earned after 
March 1, 1913. The government claims that the plaintiff derived $12,- 
019.41 taxable income therefrom; but this claim has been decided ad- 
versely to the government in Eisner v. Macomber, 252 U. S. 189, 40 
Sup. Ct. 189, 64 L. Ed. 521, where the identical stock dividend was 
under considération, so that the plaintiff, upon that authority, is en- 
titled to recover for the tax assessed and collected in connection with 
this transaction. 
268 F.— 14 
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The discussion is therefore narrowed to two transactions — those per- 
taining to (a) the International Navigation Company bonds; (b) the 
International Mercantile Marine Company bonds, both of which the 
plaintiff owned on and before March 1, 1913, and which he sold in 
1916, in accordance with the conditions above set forth. So that the 
sole inquiry hère is whether the différence in the amounts between the 
value of investment securities on March 1, 1913, and the amounts 
received for such securities when sold in 1916 is taxable income, with- 
in the Income Tax Law of 1916 (39 Stat. c. 463, pp. 756, 757). 

The discussion of this proposition revolves around the Sixteenth 
Amendment of the Constitution and the législation passed by the 
Congress after the ratification of the amendment. The Sixteenth 
Amendment to the Constitution provides: 

"The Congress shall hâve power to lay and coUect taxes on incomes, from 
whatever source derived, without apportlonment among the several States, and 
without regard to any census or enumeration." 

The pertinent sections of the statute passed by the Congress to 
carry the amendment into effect provide : 

"Sec. 1. (a) That there shall be levled, assessed, collected, and paid annual- 
ly upon the entire net Income received in the preceding calendar year from ail 
sources by every individual, a citizen or résident of the United States, a tax 
of two per centum upon such Income." 

"Sec. 2. (a) That, subject only to such exemptions and déductions as are 
hereinafter allowed, the net income of a taxable person shall Include gains, 
profits, and income derived from salaries, wages, or compensation for Personal 
service of whatever kind and in whatever form paid, or from professions, 
vocations, businesses, trade, commerce, or sales, or dealings in property, 
whether real or personal; growing out of the ownership or use of or interest 
In real or personal property, also from interest, rent, dividends, securities, or 
the transaction of any business carried on for gain or prottt, or gains or 
profits and Income derived from any source whatever: Provided, thàt the 
term 'dividends' as used in this title shall be held to mean any distribution 
made or ordered to be made by a corporation, joint-stock company, associa- 
tion, or insurance company, out of its earnings or profits àccrued since March 
flrst, nineteen hundred and thirteen, and payable to its shàreholders, whether 
in cash or in stock of the corporation, joint-stock company, association, or 
insurance company, which stock dividend shall be considered Income, to the 
amount of its cash value." 

It is thus apparent that the statute specifically imposes a tax upon 
net income which "shall include gains, profits, and income derived from 
* * * sales or dealings in prciperty," and then provides : 

"(c) For the purpose of ascertaiuing the gain derived from the sale 
or othef disposition of property, real, perSonal. or mixed, acquired before 
March first, nineteen hundred and thirteen, the fair market 'price or value 
of such property as of March first, nineteen hundred and thirteen, shall be 
the basis for determining the amount of such gain derived." 

It is the contention of the plaintiflf that the statute is unconstitutional, 
in so far as it taxes as income the increased value of investmeiits when 
realized by sale, and that such a tax is a direct tax upon capital or 
property, not authorized by the Sixteenth Amendment, and not a tax 
upon income ;- in other words, thàt such gains do not come within the 
définition of income, as the word is used in the Sixteenth Amendment. 
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On tlie other hand, it is the contention of the govemment that such 
gains do constitute income properly taxable under the Income Tax 
Lawofl916. 

We are therefore brought to a considération of the scope of the Six- 
teenth Amendment, because there is no question but that prior to the 
adoption of this amendment the Congress had no power whatever to 
tax as income gains arising from the sale of property, where the owner 
thereof was not a dealer or trader in such property, so as to justify an 
excise tax upon his business. In support of this, référence is made to 
the décision of the Suprême Court in Pollock v. Farmers' Loan & 
Trust Co., 158 U. S. 601, 15 Sup. Ct. 912, 39 L. Ed. 1108. The conclu- 
sion stated by Chief Justice Fuller (158 U. S. on page 637, 15 Sup. Ct. 
920, 39 1. ^d. 1108) is as follows : 

"Taxes on Personal property, or on the Income of Personal property, are 
llkewisë direct taxes," and that "the tax Imposed by sections twenty-seven to 
thirty-seven, inclusive, of the act of 1894, so far as It falls on the income 
of real esta te and of Personal property, being a direct tax within the meaning 
of the Constitution, and, therefore, uneonstittitional and void because not 
apportioned according to représentation, ail those sections • • • are nec- 
essarily Invalid." 

In Eisner v. Maconiber, supra, Mr. Justice Pitney, speaking of the 
Pollock Case, said (252 U. S. on page 205, 40 Sup. Ct. 192, 64 L. Ed. 
521): 

"li was held that taxes upon rents and profits of real estate and upon re- 
turns from Investinents of Personal property were In effect direct taxes upon 
the property from whioh such income arose, imposed by reason of owuer- 
ship, and that Congress could not impose such taxes wlthout apportioning them 
among the states according to population, as required by article 1, § 2, cl. 3, 
and section 9, cl. 4, of tlie original Constitution." 

[3] The Sixteenth Amendment does not extend the taxing power 
to new subjects. In Evans v. Gore, 253 U. S. 245, at page 261, 40 Sup. 
Ct. 550, at page 556 (64 L. Ed. 887), Mr. Justice Van Devanter, in de- 
livering the opinion of the Suprême Court, said ; 

"Tluis the genesis and words of the amendment unité In showlng that ît 
does not extend the taxing power to new or excepted subjects, but merely 
removes ail occasion otherwise existlng for an apportionment among the states 
of taxes laid on income, whether derlved from one source or another." 

And' again in Eisner v. Macomber, supra, 252 U. S. 206, 40 Sup. Ct. 
193, 64 L. Ed. 521, Mr. Justice Pitney, in discussing the scope of the 
amendment, said: 

"As repeatedly held, this dld not extend the taxing power to new subjects, 
but merely removed the necessity whlch otherwise might exist for an ap- 
portionment among the states of taxes laid on income. Brushaber v. Unioi, 
Pacific R. R. Co., 240 U. S. 1, 17-19, 3G Sup. Ct. 230. 60 L. Ed. 493, 
Ann. Cas. 1917B, 713, h. R. A. 1917D. 414 ; Stanton v. lîaltic Mining Co., 
240 U. S. 103, 112, et so(i., 30 Sup. Ct. 278, 60 L. Ed. 540 ; Peck & Oo. v. Lowe, 
247 U. S, 165, 172, 173, 38 Sup. Ct. 432, 62 L. Ed. 1049. A proper regard for 
its, gencJils, as well as its vcry cloar language, requires also that this 
arnendment shall not be extended by loose construction, so as to repeal or 
tabdify, except as applted to Income, those provisions of the Constitution thâi: 
requlre an apportionment according to population for direct taxes upon prop- 
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erty, real and Personal. This limitation still has an approprlate and im- 
portant funetion, and is not to be overrldden by ConRress or disresarded by 
the courts. In order, therefore, that the clauses cited from article 1 of tlie 
Constitution may bave proper force and effect, savo only as modified by the 
amendment, and that the latter aiso may hâve proper efîoct, it beconies e.s- 
sential to distinguish between what is and what is not 'income,' as the terni 
is there used, and to apply the distinction, as cases arise, accoramg to truth 
and substance, without regard to form. Congress cannot by any définition it 
may adopt conclnde the matter, since it cannot by législation alter the 
Constitution, from which alone it dérives its power to legislate, and withiu 
whose limitations alone that power can be lawfuUy exercised." 

In the case at bar it therefore "becotnes essential to distinguish be- 
tween what is and what is not 'income' as the term is used in the Six- 
teenth Amendment, * * * and to apply the distinction according 
to truth and substance without regard to form," in order that article 1 
of the original Constitution, section 2, clause 3, and section 9, clause 4, 
may hâve proper force and efïect, save only as modified by the Six- 
teenth Amendment. 

The question, therefore, is simply this: Is a gain in value realized 
from the sale of property income? Insisting with great earnestness, 
with persuasive argument, and the citation of cases alleged to be in 
support of its argument, the government contends that the answer is: 
"Yes." The plaintifï, with equal forcefulness, contends that the answer 
is: "No." 

But the cases relied upon by the government arose under the Cor- 
poration Tax Act of 1909 (36 Stat. 112), and not under an income tax 
law. The Corporation Tax Act of 1909, as held by the Suprême Court 
in Stratton's Independence v. Howbert, 231 U. S. 399, 414, 416, 34 
Sup. Ct. 136, 58 L. Ed. 285, vvas not an income tax law, and since 
gains by sales were specifically included as taxable, the cases decided 
under that act do not détermine the définition of the word "income," 
within the Sixteenth Amendment, and so are not apposite to the instant 
case. 

Mr. Justice Pitney, in the Stratton's Independence Case, supra, 231 
U. S. on page 414, 34 Sup. Ct. on page 139 (58 L. Ed. 285), said : 

"As has been repeatedly remarked, the Corporation Tax Act of 1909 was not 
intended to be and is not in any proper sensé an income tax law. This court 
had decided in the Pollock Case that the Income ïax Law of 1894 amounted 
in efCect to a direct tax npon property, and was invalid because not appor- 
tioned according to population as prescribed by the Constitution. The act 
of 1909 avoided this dilficulty by imposing, not an income tax, but an excise 
tax upon the conduct of business in a corporate capacity, measuring, how- 
ever, tbe amount of tax by the income of the corporation, with certain qualifi- 
cations prescribed by the act itsef. Flint v. Stone-Tracy Co., 220 TJ. S. 107 ; 
McCoach V. Minehill Co., 228 U. S. 295 ; United States v. Whitridge (decided 
at tliis term) ante, p. 144." 

And again on page 416 of 231 U. S., on page 142 of 34 Sup. Ct. (58 
L. Ed. 285), he said : 

"As to what should be deémed 'income' within the meaning of section 38, it 
of course need not be such an income as would hâve been taxable as such, 
for at that time (the Sixteenth Amendment not having been as yet ratified), 
income was not taxable as such by Congress without apportionment accord- 
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Ing to population, and thls tax was not so apportloned. Evldently Congress 
adopted the income as the measure of the tax to be imposed with respect 
to the dolng of business in corporate form becanse it desired that the excise 
should be imposed, îipproximately at least, with regard to the amount of bene- 
flt presumably derived by suth corporations from the current opérations of 
the government. In FUnt v. Stone-Tracy Ce, 220 U. S. 107, 165, It was held 
that Congress, in exercising the rlgbt to tax a legitimate subject of taxation, 
as a franchise or privilège, was not dcbarred by the Constitution from 
nieasiiring the taxation by the total income, althonch derived in part from 
property which, considered l)y Itselt. was not taxable. It was roasonable 
that Congress should fix upon gross Income, witliout distinction as to source, 
as a convenient and sufficieutly accurate Index of the importance of the busi- 
ness transacted." 

See, also, Anderson v. Forty-Two Broadway, 239 U. S. 69, 72, 36 
Sup. Ct. 17, 60 L. Ed. 152; Stanton v. Baltic Mining Co., 240 U. S. 
103, 114, 36 Sup. Ct. 278, 60 L. Ed. 546; Von Baumbach v. Sargent 
Land Co., 242 U. S. 503, 522, 37 Sup. Ct. 201, 61 L. Ed. 460; Doyle v. 
Mitchell Bros. Co., 247 U. S. 179, 183, 38 Sup. Ct. 467. 62 L. Ed. 1054. 

The question before us was passed upon by the Suprême Court un- 
der the Income Tax Law of 1867 in Gray v. Darlington, 15 Wall. 63, 
21 L. Ed. 45, and this précise question has not been before the Suprême 
Court since that décision. There it was decided that under the law 
of 1867 a graduai increase in value extending over a period of years 
could not be taxed as income for the vear in which it was realized by 
sale. Speaking for the court, Mr. Justice Field on page 65 of 15 Wall. 
(21L.Ed.45)said: 

"The question presented Is whether the advance In the value of the bonds, 
during this period of four years, over their cost, realized by their sale, was 
subject to taxation as gains, profits, or income of the plaintiff for the year 
in which the bonds were sold. The answer which should be glven to this 
question does not, in our judgment, admit of any doubt. The advance in 
the value of property during a séries of years can in no just sensé, be con- 
sidered the gains, profits, or income of any one particular year of the séries, 
although the entire amount of the advance be at one time turned Into money 
by a sale of the property. The statute looks, with some exceptions, for sub- 
jects of taxation ouly to anuual gains, profits, and income." 

And further on page 66 of 15 Wall. (21 L. Ed. 45): 

"The mère fact that property has advanced in value between the date of 
Its acquisition and sale does not autUorize the imposition of the tax on the 
amount of the advance. Mère advance lu value in no sensé constitutes the 
gains, profits, or income speclfled i)y the statute. It constitutes and eau 
be treated merely as increase of capital." 

Respecting this décision, the Suprême Court in Lynch v. Tnrrish, 
247 U. S. 221, speaking by Mr. Justice McKenna, said on page ^30, 38 
Sup. Ct. 537, on page 539 (62 L. Ed. 1087), after discussing Gray v. 
Darlington : "This case has not been since questioned or modified" — 
and meets the government's attempt to distinguish Gray v. Darlington, 
on page 230 of 247 U. S., on page 539 of 38 Sup. Ct. (62 L. Ed 1087), 
in the following manner: 

"The government, however, makcs its vlew dépend upon disputable différ- 
ences between certain words of the two acts. It urges that the act of 1913 
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makes the income taxed oiie 'arising or accruiiig' in the preceding calendar 
year, while the act of 1867 makes the income one 'derived.' Granting that 
there is a shade of différence between the words, it cannot be granted that 
Oongress made that shade a criterion of intention and committed the con- 
struction of its législation to the disputes of purists. Besides, the conten- 
tion of the government does not reach the priiiciple of Gray v. Darlington, 
whlch Is that the graduai advance in the value of property during a séries 
of years in no just sensé can be ascribed to a particular year, not therefore 
as 'arising or accruing,' to meet the challenge of the words, in the last one 
of the years, as the government contends, and taxable as income for that 
year or when turned into casli. Indeed, the case décides that such advance 
in value is^not income at ail, but merely increase of capital and not subjeet 
to a tax as income." 

[4] The meaning of the word "incomes" in the Sixteenth Amend- 
ment is no broader than its meaning in the act of 1867. It was 
adopted in its présent form, using only the words "incomes f rom what- 
ever source derived," with the presumptive knowledge on the part of 
Congress and the several state Législatures, of the meaning attributed 
thereto by the décisions of the various courts, both state and fédéral. 

It has been held repeatedly that gains realized from the sale of 
capital assets held in trust are not income, but are principal — exactly 
as the securities were before they were sold, and that where a tenant 
for life is entitled to the entire net income of a fund, an,d the trustée 
realizes an advance in value by the sale of an investment, the life ten- 
ant is not entitled to the gain which is uniformly treated by the courts 
as an incrément to principal and a part of the corpus of the trust. 

The following are a few of the leading cases sustaining the doctrine 
that the growth or increase of value, when realized on the sale of an 
investment, is accretion to capital and not income, as between life ten- 
ant and remainderman : Boardman v. Mansfield, 79 Conn. 634, 66 
Atl. 169, 12 L. R. A. (N. S.) 793, 118 Am. St. Rep. 178; Carpenter v. 
Perkins, 83 Conn. 11, 20, 74 Atl. 1062; Parker v. Johnson, 37 N. J. 
Eq. 366, 368; Outcalt v. Appleby, 36 N. J. Eq. 74, 78; Matter of 
Gerry, 103 N. Y. 445, 9 N. E. 235 ; Thayer v. Burr, 201 N. Y. 155, 157, 
158, 94 N. E. 604; Graham's Estate, 198 Pa. 216, 47 Atl. 1108; Neel's 
Estate (No. 2) 207 Pa. 446, 56 Atl. 950; Lauman v. Poster, 157 lowa, 
275, 135 N. W. 14, 50 L. R. A. (N. S.) 531 ; Slocum v. Ames, 19 R. 
I. 401, 36 Atl. 1127; Jordan v. Jordan, 192 Mass. 337, 78 N. E. 459; 
Mercer v. Buchanan (C. C.) 132 Fed. 501, 508. 

Thèse décisions had at the time of the adoption of the Sixteenth 
Amendment established a definite meaning of the word "income" for 
the purpose of statutory and constitutional construction. It is diffi- 
cult to see how the word "income" can hâve any différent meaning 
when applied to the proceeds of an investment, when held by a trustée, 
than when held by an individual, as the Income Tax Law specifically 
refers to funds held in trust. Section 2 (b). 

In order to show the conclttsions reached by the courts, it will 
sufifice to quote from only one of the cases to which référence is made 
supra. In Parker v. Johnson, 37 N. J. Eq. 366, the court said : 

"The profit is not income. It was made by the trustée In the process ot con- 
vertiug the investment, and, like a prcmium realized on the sale of gov- 
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eniment bonds In which the fnnds miglit be invostod, It bMrinp;<! tn tlie fnnd. 
ïhe trustée in tlils case is to keop the fiind invostcd, and tlie t(Miaiit for 
life Is entitled to the interest. It is clcarly the duty of the trustée to ap- 
ply the prolits on one luvestmeut to uiakiiig up the losses on others." 

So it seems that income from investments consists, in the case of 
bonds, of interest; in the case of stocks, of dividends. There is no 
income from the sale of investments. The conclusion seems imperative 
that the word "income" has a well-defined meaning, not only in com- 
mon speech, but also under judicial construction, and this meaning 
does not include the increase in value of capital assets when realized 
upon a sale. The foUowing extract from the opinion of Mr. Justice 
Pitney in the Macomber Case, supra, 252 U. S. at page 206, 40 Sup. 
Ct. 193, 64 1. Ed. 521, is instructive: 

"For the présent putpose we vequlre only a clear définition of the term 
'income,' as used in common speech, in order to détermine its meauiug In 
the amendment." 

It seems to me apparent that the Suprême Court, in Towne v. Eisner, 
245 U. S. 418, 426, 38 Sup. Ct. 158, 62 L. Ed. 372, L. R. A. 1918D, 
254, and in Eisner v. Macomber, supra, followed the doctrine enunciat- 
ed in Gibbons v. Mahon, 136 U. S. 549, 10 Sup. Ct. 1057, 34 L,. Ed. 
525, where it was held that a stock dividend is an accretion to capital, 
and not income, as between a life tenant and the remainderman, and 
therefore held in the Towne Case that a stock dividend was not in- 
come, within the meaning of the Income Tax Law of 1913, and in the 
Macomber Ca.se that such a stock dividend was not income, within the 
meaning of the Sixteenth Amendment. As already stated, it is difïi- 
cult to sce why any différent ruie should be applied to the proceeds 
of an investment — purely a capital investment — when held by a trus- 
tée than when held by an individual. 

[5, B] Two pertinent points bave been definitely established by the 
Suprême Court in Eisner v. Macomber, supra, 252 U. S. àt page 214, 
40 Sup. Ct. 196, 64 L. Ed. 521 : 

First. "Enrichment throiigh increase In value of capital investment Is 
not income in any proper meaning of the term." 

And, second. If it requires conver.sion of capital in ordcr to pay the tax, 
It niust foUow that the tax is on capital increase, and not on income, for on 
pape 213 of 252 U. S., on page 19.5 of 40 Sup. Ct. (G4 L. Ed. 521), the court 
said : "Yet, without selling, the shareholder, unlpss possessed of other re- 
sources, lias not the wherewithal to pay an income tax upon the dividend 
stock. Nothing could more cicarly show tliat to tnx a stock dividend is to 
tax a capital increase, and not income, than thi.s démonstration that in the 
nature of things it requircs conversion of capital in order to pay the tax." 

[7] Had the plaintifï possessed no resources other than the bonds 
w'hich he sold, prior to the sale his capital would hâve been their then 
entire val'.ie. The increase since March 1, 1913, was capital increase. 
To collect the tax on this increase in value, because the capital was con- 
verted into cash, must of necessity diminish his capital to that extent. 
Before the sale ail the plaintifï possessed was capital, without any part 
of it constituting income. The sale of capital results only in changing 
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its form, and, like the mère issue of a stock dividend, makes the ré- 
cipient no richer than before. Gibbons v. Mahon, supra; Towne v. 
Eisner, supra ; Eisner v. Macomber, supra. 

The exact question presented in this case bas not been before the 
Suprême Court since its décision in Gray v. Darlington, supra, nor did 
it arise in Eisner v. Macomber, supra. Notwithstanding certain pas- 
sages in the opinion o£ the court in the Macomber Case, stating that, 
when dividend stock is sold at a profit, the profit is taxable Hke other 
income, which I consider, in view of ail that has been written by the 
Suprême Court in a long line of income tax décisions, must mean that 
the profit derived from such transactions, if it is income, applies in the 
case of a trader, and not in the case of an individual, who merely 
changes his investments. 

Therefore, under the authority of Gray v. Darlington, which is ap- 
proved in Lynch v. Turrish, supra, I feel constrained to hold that the 
appréciation in value of the plaintiff's bonds, even though realized by 
sale, is not income taxable as such, and in reaching this conclusion I 
find support for it in the Macomber Case, where Mr. Justice Pitney 
says: 

"Enrichment through increase in value of capital investment is not in- 
come in any proper meaning of the term." 

It follows that the Income Tax Law of 1916, in so far as it attempts 
to tax such increase, is in conflict with the apportionment requirements 
of the first article of the Constitution, being a direct tax, and not appor- 
tioned among the several states according to population. 

Counsel for plaintiff contended that the act should be so construed 
as to limit the tax to the actual increase from the dates of acquisition, 
although the value of such bonds was less on March 1, 1913, than 
when acquired prior thereto, in the event that the gain in value of the 
bonds when sold was taxable at ail. In view of the décision that such 
increases are not income, it becomes unnecessary to discuss the point. 

The conclusion herein expressed has been reached only after a very 
careful considération of ail the respective claims presented by able 
counsel in exhaustive and persuasive briefs, and with fuU appréciation 
of the admonition given by the Suprême Court in Nicol v. Ames, 173 
U. S. 509, at page 514, 19 Sup. _Ct. 522, 525 (43 L. Ed. 786). This 
court fully appréciâtes that "it is always an exceedingly grave and 
délicate duty to décide upon the constitutionality of an act of the 
Congress of the United States," and that "the duty imposed demands 
in its discharge the utmost délibération and care, and invokes the 
deepest sensé of responsibility," as was said by Chief Justice Fuller 
in the opening paragraph of the opinion in Pollock v. Farmers' Loan 
& Trust Co., 158 U. S. 601, at page 617, 15 Sup. Ct. 912, 39 E. Ed. 
1108. 

[8] In the discharge of that duty as I see it, it follows that the 
Word "incomes" in the Sixteenth Amendment should not and cannot 
be so construed as to include property other than income, even if such 
property is described as income by an act of Congress, as such a con- 
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struction permits the Congress to nullify the provisions of the second 

section of article I of the Constitution, that direct taxes shall be ap- 
portioned. 

Let judginent be entered for the plaintiff to recover of the défendant 
$17,756.79, with interest on the same from July 19, 1918, together with 
costs of suit. 

Ordered accordingly. 



In re SIGELMAN. 

(District Court, B. D. Missouri, E. D. Norember 10, 19^.) 
No. 88T6. 

1. Alîens ©=60 — Naturalization is matter of grâce. 

Poreigners are uot graiited citizenshlp as a privilège wlilch they may de- 
mand, but as an act of grâce by the governmeut, wlilch may fix such con- 
ditions as it sees fit. 
S. Aliens '&='C)2 — Character of applicant for naturalization consîderecl, to de- 
teiinine benelit to state. 

ïlie cliaraoter of the applicant for citizenship Is consldered, with référ- 
ence to the probabllity of his citizenship resultlng beneticially to the 
governmeut. 
S. Aliens 'S=>62 — Naturalization denied to applicant desiring citizenship to 
return to native eountry, for abaJidoiied faniily. 

Wliere the purpose of an applicant for iialuralization was to secure 
the protection of the government and obtain a passport for his return- to 
his native eountry for his wife and children, whom he had left tliere 
seven years before. aiid with whom he had not comiminlcaled siuce, his 
aliandonnicnt of his family and the possible obligations to protect hlm 
which would be iniposed upon the United States are sufficient to warrant 
dental of naturalization, especially where he had sought deferred classi- 
fication under the draft laws because of the dependency of his family, to 
wliom lie was making no contribution, thereby evldencing an Intent to 
évade the duties of citizenship. 

Application by Abraham Slgelman for naturalization. Application 
denied. 

M. R. Eevington, Chief Naturalization Examiner, of St. Louis, Mo., 
and E. W. Tobin, AsSt. Naturalization Examiner. 

PARIS, District Judge. [1] After due considération of the facts 
in the case of Sigelman, I am of opinion that this applicant ought not 
to be admitted to citizenship. Foreigners who corne to the United 
States are not granted citizenship as a privilège which they may de- 
mand, but as an act of grâce for which they should humbly sue. In 
the exercise of this grâce the government of the United States may fix 
such conditions as it sees fit. Among the conditions now fixed by 
law are the requirements that the applicant must be law-abiding and 
a person of good moral character. 

[2] Since the status of citizenship involves reciprocal obligations as 
between state and citizen, it ought in fairness and in compensation. for 

* ■ ■ — — ■ 
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such obligations to be bénéficiai as well to the state as to the person 
who by naturalization seeks citizenship. To this end, the proof s exact- 
ed from the applicant, and the status and condition of the applicant, 
which thèse proofs disclose, ought to be considered in the light of what 
such status and conditions promise to the government for the future, 
and with only negligible regard for the past. Luria v. United States, 
231 U. S. 23, 34 Sup. Ct. 10, 58 L. Ed. 101. While the antécédent char- 
acter of the applicant and his réputation and acts in the past are persua- 
sive, as aiding the assumption of continuance upon a good course, yet 
the government is entitled, before it receives him, and before it assumes 
the obligation to protect him as a citizen, to consider vi'hether the 
burdens entailed will not be so far greater than the benefits accruing 
to it as to make the naturalization of the applicant a bad or dangerous 
bargain, and a bargain utterly unfair to its other millions of citizens. 

[3] Sigelman, the applicant herein, left his wife and family in the 
province of Minsk in Russia in the year 1913, wherein, for aught 
that appears to the contrary, they now are. He desires citizenship 
now mainly for the purpose, as the case discloses, of procuring a 
passport and returning to Russia under the protection of the flag of 
the United States, which would follow his citizenship, in order that 
he may get his family and bring them to this country. Such a situa- 
tion possesses appealing phases from a sentimental viewpoint. But 
the wisé gênerai rule ought to be that no man vi^ho leaves his wife or 
infant children, or a wife and infant children, in the country from 
which he cornes, and to which he owes allegiance, should be naturalized 
until he has brought his family to the United States, as, among other 
considérations, an eamest of his good faith that his purpose is to re- 
main in the United States as a citizen. Moreover, the opportunity 
for fraud, and for the violation of the several state statutes, which 
denounce the abandonment of wife and infant children of tender âge, 
is so great that any other rule would afford too wide an opportunity for 
a violation of thèse abandonment statutes by those whom the im- 
plied contract of their admission to citizenship has obligated to continue 
to be moral and law-abiding men. 

Turning for a moment to the other phase of the case, which is that 
which has référence to the obligation of the United States to protect 
its naturalized citizens wherever they may be fourid, it is obviously un- 
fair to the other hundred millions of citizens of this country that the 
obligation of protection should be assumed by the United States as to 
the applicant, when such protection might well resuit in serions diffi- 
culties between Russia and the United States; for he does not say 
that he desires to become a citizen of this country solely because he is 
attached to its principles, to its institutions, and to its form of govern- 
ment, and because he sélects it as the best country and government on 
earth, but in effect he says that he wants citizenship to subserve a 
purpose of his own, without considering, it foUows, whether such 
purpose may work good or ill to the country to which he ofïers him- 
self. Thus the appealing sentimental side of the case becomes in my 
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view an insuperable barrier to the granting of citizenship to tliis ap- 
plicant, in order that he may go in quest of his family ; for, if clothed 
with such citizenship and given a passport, such a protection to him 
at this time, in the unhappy country of his birth, might well resuit in 
complications to this country utterly incommensurate with whatever 
benefit might accrue to the United States from his admission as a citi- 
zen. 

This is a cold-blooded view, at variance, perhaps, with the much- 
vaunted land of liberty and home of the oppressed view of our obliga- 
tions to ail humanity. But in the light of the shortcomings, not to sây 
failure, of the "melting pot," in récent times of stress and danger, and 
of the necessity of deporting divers immigrants, hastily and improv- 
idently admitted to this country, the trend ought to be toward greater 
care in selecting proffered citizens, rather than toward a blind grab- 
bing of ail ofiferings. The situation imperatively demands this greater 
sélective care. For thèse reasons among others held in mind, I am 
convinced that the application of the petitioner ought to be denied. 

I reach this conclusion without particularly stressing the fact that 
this applicant secured deferred classification in the draft for army 
service, upon his représentation that his wife and children, who hâve 
never been in the United States, were "mainly dépendent on his labor 
for support." He made that représentation in order to évade induc- 
tion into the military service of the United States, notwlthstanding 
the fact that he has been, as he now most insistently urges, unable to 
communicate with his family in any manner whatsoever since the year 
1913, and therefore obviously unable to supply any support whatever 
to them since that date. The obvions inference, his asseverations 
notwlthstanding, is that he is not sufficiently attached to the institutions 
and government of the United States to make him willing to fight 
in their défense. 

Let the application of petitioner for citizenship be denied. 



ALLEN \. SEWANEE FUEL & IRON CO. 

(District Court, E. D. Tennessee, S. D. September 13, 1917.) 
No. 1331. 

1. Constitutional law <S=>56, 106 — Législature may provide for terms of court. 

Acts Tenn. 1915, e. 18, § 2, as amended by acts 1915, c. 140, § 1, pro- 
viding that in the Sixth judicial circuit, composed of Hamilton county, 
there should be opened and held 12 appearance terms and 3 trial terms, 
is not unconstitutional, as the Législature is empowered to provide such 
terms as it deems requisite; future litigants having no vested rights as 
to procédural matters. 

2. Removal of causes '©='79(2) — Pétition must be flled within two days, 

though déclaration flled out of time. 

Under Shannon's Code Tenn. |§ 0076, 6077, requiring a plaintifC to flle 
his déclaration within the first three days of the term to which process 

ig=9For other cases see same topic & KEY-NUMBSR iu ail Key-Numbered Digests £ Indexes 
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Is returnable, and défendant to answer withln two days theroafter, and 
the establislied state practice by which plaintifC may tile his déclaration 
later as of rlght unless a motion to dismiss bas been interposed, where 
a plaintiff so filed his déclaration later in the terni, défendant held re- 
quired to tile a pétition for removal withln two days thereafter. 

At Law. Action by W. H. Allen against the Sewanee Fuel & Iron 
Company. On motion to remand to state court. Granted. 

Action at law brought by plaintiff, a citizen of Tennessee, in the 
Circuit Court of Hamilton County, Tennessee, May 23, 1917, against 
the défendant corporation, a citizen of Alabama. Déclaration filed 
June 14, 1917. Pétition for removal on ground of diversity of citi- 
zenship filed by défendant June 25, 1917. Removal denied by the Cir- 
cuit Judge, July 16, 1917, on the grôund that the pétition was filed too 
late. A transcript of the proceedings in the State court having been 
subsequently filed by the défendant in the Fédéral Court, the plaintiff 
moved to remand the cause to the State court. Motion granted. 

Tatum, Thatch & L,ynch, of Chattanooga, Tenn., for plaintiff. 
Moore & Darwin, of Chattanooga, Tenn., for défendant. 

SANFORD, District Judge (after stating the facts as above). [1 ] 1. 
By sec. 2 of the Tenn. Acts of 1915, ch. 18, p. 40, as amended by sec. 
1 of ch. 140 of said Acts, p. 398, it was provided that in the 6th Ju- 
dicial Circuit, composed of Hamilton County, there should be opened 
and held twelve appearance terms, beginning on the first Monday in 
each month, to which ail process, except final, should be returnable, and 
at which issues should be made up under the rules of practice then 
provided by law ; and three trial terms, on the first Monday in January, 
Mav and September. I see no reason to doubt the constitutionality of 
this statute ; the Législature being authorized, as I view it, to provide 
for such terms of court and practice in the courts of the several 
counties, as it may deem requisite to meet local needs, and future liti- 
gants having no vested rights in référence to such procédural matters 
which were thereby impaired. 

[2] 2. The process in this suit was issued in the State court on May 
23, 1917, returnable to the first Monday in June, the first day of the next 
appearance term. Having been served on May 25th, more than five 
days before the return day, the plaintiff was required, under sec. 4238 
of the Tennessee Code (Shan. 6076), to file his déclaration within the 
first three days of the appearance term, that is, by June 6th. Had this 
been donc, the défendant would hâve been required, under sec. 4239 
of the Code (Shan. 6077), to plead within the next two days, and hence, 
under sec. 29 of the Judicial Code (U. S. Comp. St. § 1011), to file a 
pétition for removal within such time. The déclaration was not, how- 
ever, filed until June 14th. No motion to dismiss was made in the mean- 
time by the défendant ; although it was so entitled under sec. 4238 of 
the Code, supra. Under the established practice in Tennessee until the 
suit had been dismissed for failure to file the déclaration, or at least 
until a motion to that effect had been made, the plaintiff was entitled 
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to file his déclaration at any time, as of right. Caruth. Hist. Lawsuit 
(3d Ed.) sec. 79, p. 162; Lockhart v. Memphis Railroad (C. C.) 38 
Fed. 274, 277. The defendant's right to move to dismiss is eut off by 
such filing of the déclaration. Morison's Tenn. Plead. & Pract. 13. 
This rule of practice is not in conflict with Morrow v. Malone, 5 
Sneed (Tenn.) 642, in which the plaintiff's application for leave to file 
the déclaration was not made until after the defendant's motion to 
dismiss had been made. The plaintiff's déclaration having thus been 
filed as of right on June 14th, in default of a previous motion to dis- 
miss, I am of opinion that under the spirit, if not the letter, of sec. 
4239 of the Code, and in accordance with the well established practice 
prevailing in the courts of Tennessee, the défendant was required to 
plead within two davs thereafter. Morison's Tenn. Plead. & Pract. 
13. And see sec. 4240 of the Tennessee Code (Shan. 6078). And un- 
der the express terms of sec. 29 of the Judicial Code, it was neces- 
sarily required to file its pétition for removal within the same time. 
Having. however, failed so to do, and not having filed its pétition for 
removal until several days thereafter, the pétition for removal came too 
late. Kansas City Railroad v. Daughtry, 138 U. S. 298, 303, 11 Sup. 
Ct. 306, 34 L. Ed. 963; Lewis v. Cincinnati Ry. (D. C.) 192 Fed. 654, 
657. I am hence of the opinion that the defendant's pétition for an 
order of removal was properly denied by the learned Circuit Judge iii 
the State court. 

An order will accordingly be entered granting the plaintiff's motion 
to remand the suit to the State court. 



UNITED STATES v. FENTON et al. 

(District Court, D. Montana. October 25, 1920.) 

No. 3634. 

Criminal law <S=»395 — Forfeited liquors can be used in évidence after seizure 
without process. 

Intoxicating liquors and the automobile In which they are being un- 
lawfully transported are already forfeited to the United States, so that 
the forclble seizure of such property v/itliout process by officers of the 
United States, even if irregular, was not a seizure of the property of de- 
fendants, and did not vlolate Const. Amends. 4 and 5, so that the whisky 
and automobile so seized were compétent évidence against accused, not- 
withstanding their motion for return of the property. 

George Fenton and another were convicted of unlawfully transport- 
ing whisky, and moved for a new trial. Motion denied. 

W. W. Patterson, U. S. Atty., of Helen^, Mont. 
Jos. P. Donnelly, of Havre, Mont., for défendants. 

BOURQUIN, District Judge. Défendants were convicted of un- 
lawfully transporting in an auto, some 130 quarts of whisky, the auto 

^s»Fotother cases aee same topic à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and whisky were adjudged forfeited to the United States, and défend- 
ants move for a new trial upon the ground that their arrest and the 
seizure of the whisky and car were without process, in violation of the 
Fourth and Fifth Amendments, and unlawful; that the évidence at 
the trial was the whisky and the testimony of the delinquent officers ; 
and that défendants preserved their rights by motion before trial 
(heard at trial and décision reserved) for return of the whisky and 
auto. 

From the évidence it appears the arrest and seizure were about 
75 miles south of the boundary line; that the officers had heard that 
several unnamed persons and autos Avere that night coming with whisky 
smuggled from Canada; that to capture them they located themselves 
20 yards apart along the road ; that about 3 :30 a. m. défendants' auto 
slowly approached from the north ; that the officer nearest turned a 
flash light upon them and ordered them to hait, which they refused to 
do; that so likewise ordered the second and third officer, as défend- 
ants reached and passed them ; that when the auto was a length or so 
past the first officer he fired to puncture the tires; that when it was 
.about 10 feet past the third officer he overtook it, mounted the running 
board, and was ordered oiï by défendants with gun display ; that the 
officers, with display of weapons, forced défendants to Stop, arrested 
them, searched, found the whjsky, some of which was visible before 
search, in part of Canadian brand, and seized auto and whisky. 

Défendants were taken in commission of a misdemeanor, if not of a 
felony. Whether or not, in the circumstances of time, place, common 
knowledge of whisky running, information of the officers, and the in- 
cidents of the arrest, the misdemeanor was committed "in the prés- 
ence" of the officers (see In re Morrill [C. C] 35 Fed. 267, and 5 
Corp. Jur. 416), whether or not défendants were subject to arrest with- 
out process as at common law, as night walkers or prowlers reasonably 
subject to suspicion, whether or not the officers had reasonable grounds 
to believe défendants had committed a felony, whether or not the ar- 
rest and search are lawful, or either or both amendments violated, 
défendants' motions must be denied. 

An unlawful arrest of an offender does not work a pardon in his 
behalf, and seizure without process and by force of government prop- 
erty, of which it is entitled to immédiate possession, does not entitle 
the offender to a return of the property, nor to exclusion of its use in 
évidence against him. The auto and whisky, by virtue of the National 
Prohibition Act (41 Stat. 305), were forfeited, and thereby transferred 
to the United States, the moment défendants embarked upon the un- 
lawful transportation. "The United States was then vested with the 
right of property and possession. Even as any other owner of prop- 
erty in like circumstances at common law, the United States without 
process could recover possession by force. And however, if at ail, 
irregularly the officers proceeded, the défendants hâve no right to re- 
turn of the property, nor to object to its use in évidence, whatever 
other, if any, right or remedy they may hâve. See U. S. v. Stowell, 
133 U. S. 16, 10 Sup.Ct. 244, 33, L. Ed. 555, and cases; Taylor v. U. 
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S., 3 How. 205, 11 L. Ed. 559; Boyd v. U. S-, 116 U. S. 623, 6 Sup. 
Ct. 524, 29 L. Éa.746. 

Silverthornes Case, 251 U. S. 385, 40 Sup. Ct. 182, 64 L. Ed. 319, 
and cases therein cited, apply to search and seizure of tlie offender's 
papers and property and use thereof in évidence, and not to those of 
others, of which the ofïender has unlawful possession. The first vio- 
lâtes botli amendmënts; the second, neither, so far as return of the 
seized articles and their exclusion as évidence are concerned. 

The instant case is of the second category. Orders will be en- 
tered accordirigly. 



UNITED STATES v. HOLDEN et al. 

(District Court, N. D. New York. October 21, 1920.) 

1. Eminent domain ®=148 — Owner receiving rents pending condemnation not 

entitled to interest on value of land. 

Tlie owuers ot lands, who reccive the rents and profits therefrnm dur- 
Ing the time Occuph'd in flxing tlie aniount of compensation, sliould not 
be allowrd interest on the valuation of their land from the date o£ (iling 
of the map, for the Inconveniences to which thcy were subjected during 
the time so occupied are pveamried to hâve been considered and allowed 
for in fixing the amount of compensation. 

2. Eminent domain <S=>148 — Owner, not losing use of land, not entitled to 

interest pending proeee<Iiiigs. 

The owner is not entitled to interest pending the proeeedings, unless 
he proves that he has In fact sufCered loss of the use of the lands by rea- 
8on thereof. 
3.C Eminent domain <&=148 — 0^vner failing to collect rents, not entitled to 
interest on pending proeeedings. 

In proeeedings to condemn land to provide a 400-foot channel through 
the "Narrows" at Lake Champlain, the owner of a tract taken, wliich 
was improductive, except that two houses thereon produced a rental, 
was not entitled to interest on the nward from the date of the filing of the 
pétition, where the government agents merely securod permission, ana 
went Into possession for the purpo.se of surveylng, and in no way inter- 
fered with the occupation of the premls(« by the tenants, and collected no 
rent from thém, although the owner made no effort to coUect the rents 
himselt. 

Condemnation proeeedings by the United States, opposed by Clarence 
E. Holden and others. On application by the named owner for inter- 
est on an award. Application denied. 

Dennis B. Lucey, U. S. Atty., of Ogdensburg, N. Y. 
O. A. Dennis, of Whitehall, N. Y., for Holden. 

COOPER, District Judge. This application for interest on an award 
in compensation proeeedings is made by Clarence E. Holden, one of 
the owners of land at Whitehall, which was taken by the government 
to provide a 400-foot channel through what is known as the "Narrows" 
at Eake Champlain. Holden agreed to take $12,000 for his property, 
and now upon the confirmation of the award he demands interest from 

€=3For other cates sec same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the date of the filing of the pétition on the 3d day of May 1919. Whîle 
tlie tract of land in question covers a large area, for the most part 
it is a swamp and unproductive, witii the exception of two rocky prom- 
ontories, both of which are over 70 feet above the sea level. On one 
oS thèse knolls are two buildings, for which Holden received $25 a 
month as rental. 

[1] The owners of lands, who receive the rents and profits therefrom 
during the time occupied in fixing the amount of compensation, should 
not be allowed interest on the valuation of their land from the date of 
filing of the map, for the inconveniences to which they were subjected 
during the time so occupied are presumed to hâve been considered and 
allowed for in fixing the amount of compensation. Shoemaker v. U. S., 
147 U. S. 282, 13 Sup. Ct. 361, 27 L. Ed. 170. 

[2] The owner is not entitled to interest pending the proceedings, un- 
less he proves that he has in fact suffered loss of the use of the lands 
by reason thereof. Town of Hingham v. U. S., 161 Fed. 299, 88 C. 
C. A. 341, 15 Ann. Cas. 105 ; Bauman v.' Ross, 167 U. S. 548, 17 Sup. 
Ct. 966, 42 L. Ed. 270. See, also, United States v. Town of Nahant, 
153 Fed. 525, 82 C. C. A. 470. 

[3] The government agents, by securing permission and going into 
possession for the purpose of surveying, in no way interfered with the 
occupation of the premises by the tenants. They collected no rent, and 
had no authority to collect any, because the title to the property was 
not in the government. According to the aifidavit of the claimant 
himself, he made no effort to collect the rents oï his own houses, and 
when, in August, 1919, the tenants offered to pay him the rent up to 
that time, he refused it, and at their request received the sum of 
$45, claiming that he held it subject to government demand. 

The claimant having made no effort to collect the rents since that 
time, and he being the only one entitled to do so, he must look for 
redress to the tenants to secure the balance of the income and profits 
to which he ordinarily would hâve been entitled. As the land is not 
productive, and never has- been productive, he has lost nothing by the 
government entering upon the land, and so is not entitled to interest. 

The application for interest is therefore denied. 
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STANDARD CHEMICAL & OIL CO. v. N. P. SLOAN CO. 

(Uircult Court of Appeals, Flfth Circuit. November 4, 1920.) 

No. 3470. 

1. Associati»ns 'S='14 — Sale contract held subje«t to riile flxing pereentage of 

estiniated outpUt. 

A contract betweeu two members of a voluntary association for the 
sale of the season's output of the seller, estimated at a stated quantity, Is 
subject to the rule of the association that the seller is required to de- 
liver at least 85 per cent, of the estiniate, where the contract did not 
contain an express exception from that rule, as retinired Ijy another rule 
of the association permitting sp(>ciflc written contracts at stated spécial 
conditions. 

2. Accord and satisfaction <S=»21 — Unexecutcd accord does not bar recovery. 

A plea of accord and satisfaction does not bar recovery for fallure ïo 
deliver the quantity of goods sold, where the defeudant's own testimony 
that plaintifC agr(!ed to aeccpt a spocified shipment in fiall satisfaction of 
ils demands also showed that the goods in that shipment vvere rejected 
by plaintiff, witli defendant's acquiesceuce, becanse of their condition. 

3. Arbitration and award <^=»82(.5) — Accord and satisfaction, not presented 

to arbitrators, no défense to award. 

A plea of accord and satisfaction is not a défense to counts based on an 
award by arbitrators, where the défendant had neglected its opportunity 
to présent that défense to the arbitrators. 

4. Arbitration and award >S=>16(4) — Agreement not revoked, unless notice Is 

given arbitrators. 

An agreement for arbitration, even if revocable by act of the parties, 
Is not revoked, unless there is notice thereof to the arbitrators ; defend- 
ant's failure to sign the siibmission not being sufficient. 

5. ArbitratiO'n and award <S=>57 — Award by weiglit not beyond submission 

as to number of baies. 

Where the question submitted to the arbitrators was whether the seller 
should deliver a stated numljer of baies to the buyer, an award flxing the 
number of pounds which should hâve been delivered adcording to the 
average weight of the baies is not beyond the submission. 

6. Arbitration and award "S^GO — Award held not uncertain, because quantity 

already delivered was not stated. 

An award flhding that the seller should hâve delivered a specifled quan- 
tity under its contract, but stating that the amount delivered was not 
shown before the arbitrators, but could be determined by the parties and 
deducted from the amount which should havc been delivered, to ascertain 
the amount yet to be delivered, is not invalid for uncertainty. 

7. Appeal and error '®=>1073(7) — Verdict on award not excessive, where évi- 

dence authorized larger verdict on contract. 

A verdict and judgment based on au award by arbitrators cannot be 
held excessive, where the évidence was ample to sustain a vei'dlct and 
judgment on a connt for damages for breach of contract, the amount of 
which would bave been larger than the judgment rendered. 

In Error to the District Court of the United States for the Middle 
District of Alabama ; Henry D. Clayton, Judge. 

Action by the N. P. Sloan Company against the Standard Chemical 
& Oil Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

See, also, 256 Fed. 451, 167 C. C. A. 579. 

<g=oFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
2GS F.— 15 
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Fred S. Bail and E. R. Beckwitti, both of Montgomery, Ala., for 
plaintiffin error. 

John Londqn and George W. Yancey, both of Birmingham, Ala., 
for défendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. The basis of this suit is a contract evi- 
denced by the f oUowing letter and acceptance : 

"N. P. Sloan Company, Cotton and Cotton Llnters. 
"No. 101. Philadelphia, Pa., 6/23/15. 

"Confirmation of Purchase from Standard Chemical & 011 Ce, Troy, Ala. 

"Gentlemen: We confirm the following purchase made this day from you: 

"Quantity — Next season's production of linters estimated 2,000 baies. 

"Produet^Linters. 

"Quality — Clean average mill runs. 

"Priée— 3c. f. o. b. Troy. 

"Terms — SIght draft bill of lading attachcd. 

"Delivery — 100 and 200 baie lots as produced. 

"Spécial — Linters to be packed in baies not to exceed 27" x 54" and not to 
weight more than 550 pounds or less tlian 400 pouiids. 

"Any différence between buyer and seller, which cannot be settled direct, 
shall be settled by arbitration at Dallas in accordance with the rules and 
régulations of Interstate Seed Crashers' Association. 

"N. P. Sloan Company, 

"By W. H. Dunn, Secy. 

"Accepted: Standard Chemical & Oil Co., 

"By Frank L. Jones, Manager." 

The plaintiff in error, Standard Chemical & Oil Company (herein 
called the défendant), delivered to défendant in error, N. P. Sloan 
Company (herein called plaintiff), 1,324 baies of cotton linters, and 
claimed full compliance with its obligations under the contract, be- 
cause it delivered its entire seasdn's production. On the othér hand, 
plaintiff claims it was entitled to 1,700 baies, or 85 per cent, of the con- 
,tract estimate of 2,000 baies. 

In August, 1916, plaintiff bought the 376 baies representing the dif- 
férence in controversy, and paid 814 cents per pound. It was admitted 
at the tria,l that plaintiff lost the différence of 51/4 cents per pound. In 
the years 1915 and 1916 the parties were members of a voluntary as- 
sociation called the Interstate Cotton Seed Crushers' Association. In 
the seventh count plaintiff sued for damages for breach of contract, 
alleging thé advance in price of the linters and the conséquent loss to 
it, and pleaded the following rules of thé association : 

"Rule 38. AU transactions in cotton seed products among the members of 
this association shall be governed by the above rules, but nothing herein con- 
tained shall be construed as interfering in any way with the rights of mem- 
bers to enter into spécifie written contracts stating spécial conditions. Either 
party to a trade may demand a formai written contract as soon as the trade is 
completed. Such contracts, unless specially excepted, being subject to ail 
the rules of this association." 

"Rule 15, Section 3. When a sale is made of season's or balance of season's 
ovitput of linters, the seller must ship and the buyer mnst reçoive ail the linters 
seller makes to the end of the season : Provided, that when estimated number 
of baies is stated in contract, or in confirmation of sale or purchase, the buy- 
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er may demand aiid seller must sîiip, or roay ship whether demauded or not, 15 
per cent, in excess of estima ted quantity,. if he makes a sufficient number of 
baies to enable him to do so, and buyer mùst receive and pay for same àt 
contract price. Should seller not make the qiiantity estimated, he shall de- 
liver the number of baies made, and shipnient of 85 per cent, of the estimated 
quantity shall be deemed a fulfiUment of the contract. The limitation of 
eaeh season shall be the 31st of July, so that each season's output of linters 
shall include everythlng made up to July Slst." 

In the eighth and ninth counts plaintiff sued on an arbitration and 
award, and pleaded the following rules of the association : 

"Bule 36. Section 1. In case of différences between mombers of this as- 
sociation concernlng transactions in cotton seed products that cannot be 
amicably adjustod promptly, same shall be settled by arbitration upon the 
application of either, and the secretary shall call such arbitration at such 
places as he sees best, promptly upon notice of such request. And It is fuUy 
understood and agreed by and between the members of this Association that 
any award of any of the regular arbitration committees of this association 
made under thèse rules, whether such arbitration is htld by agreement or 'ex 
parte,' shall be binding upon ail the parties affected thereby," etc. • 

"Rule 36. Section 7. Should a member fail or refuse to submit to the de- 
mand of another member for arbitration or delay or ob.struct such demanas 
for five days after proper notice, the chairman of the permanent committee on 
arbitration, upon receipt of such complaint, shall proceed at once to satisfy 
himself as to the faets, and, thèse being satisfactory, shall immediately pro- 
ceed with the arbitration ex parte, and the décision so rendered shall be of 
full force and effect, the complainant to pay the ex parte fee, adding the 
amount to the award of the committee, if In his favor." 

The défendant pleaded specially to the seventh count the provision, 
in rule 38 above quoted, that the parties might make spécial contracts. 
A replication was filed to this plea, to the effect that no exception was 
stated in the contract sued on. The défendant also pleaded by way of 
accord and satisfaction to ail of the counts of the déclaration that it 
had delivered to plaintiff 213 baies of linters of a grade not covered 
by the contract, to which plaintiff was not entitled, upon agreement 
that they would be accepted in full compliance with the contract, and 
in settlement and satisfaction of the différences between the parties, 
and also pleaded séparât ely to the eighth and ninth counts that at the 
time of the arbitration there were no matters of différence between 
the parties. 

There were no disputed questions of fact, except upon the question 
of accord and satisfaction. It was either admitted or shown by the 
uncontradicted évidence that the arbitration was had in accordance 
with the rules of the association. The défendant did not sign the let- 
ter of submission, but it received it, and had due notice of the arbitra- 
tion, which proceeded ex parte. The letter of submission contains the 
following : 

"This article of agreement, made and entered into this the 4th day of 
August, A. D. 1916, witnesseth : 

"That, whereas, différences and controversies are now existing and pend- 
ing between N. P. Sloan Company, Philadelphia, Fa., and Standard Chemical 
& Oil Co., Troy, Ala., in relation to completion of contract for linters as per 
original contract attached. 

"The question to be decided by the arbitration: 
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"Whether Standard Chemical & OU Company shall pay N. P. Sloan Com- 
pany loss incurred in replaeing 376 baies of linters, balance due on contract 
as per proof submitted." 

The f ollowing award resulted : 

"The Interstate Cotton,Seed Crushers' Association. 

"Dallas, Texas, August 28, 1916. 
"N. P. Sloan Co., Philadelphia, Pa., v. Standard Chemical & Oil Co., Troy, 
Alabama. (Ex Parte.) 

"The question to be decided by the arbitration : 'Whether Standard Chemi- 
cal & OU Company shall pay the N. P. Sloan Company loss incurred in replae- 
ing 376 baies of linters, balance due on contract as per proof submitted.' 

"The verdict of the committee Is that for the fulfillment of this contract the 
Standard Chemical & Oil Company should dellver to the N. P! Sloan Com- 
pany a minimum quantity of 1,700 baies of linters, of an average weight of 
475 pounds per baie, or 807,500 pounds, of three cents (3c.) per pound. 

"There is no évidence presented to the committee as to the quantity actu- 
ally delivered, but this is known to buyer and seller, and deducting this quan- 
tity from the 807,.500 pounds will give the pounds still duc, and the purchase 
of the N. P. Sloan Company, against the deflcieîicy claimod establishing the 
price the Standard Chemical & OU Company should pay the N. P. Sloan 
Company, an amount equal this déficient number of pounds, at the price de- 
livered New York, less the freight from Troy, Ala., and the contract price. 

"Costs of this arbitration to be paid by the N. P. Sloan Company, and In- 
cluded in their claim against the Standard Chemical & Oil Company. 

"P. G. Claiborne, Chairman. 
"J. W. AUison, 
"W. F. Pendleton, 
"J. S. Le Clercq." 

The 1,324 baies plaintiff received under the contract contained 
657,814 pounds, leaving a deficiency, according to the award, of 149,- 
686 pounds. The loss to plaintiff at 5i/4 cents per pound was therefore 
$7,858.51, from which should be deducted the freight charges of $546.- 
35, making the net loss $7,312.16. At the close of the évidence the 
court directed a verdict in favor of the plaintiff for this sum, with 
interest. 

[1,2] The defendant's plea to the effect that the contract was not 
subject to section 3 of rule 15 above quoted is not sustained, because 
there was no spécial exception, as required by rule 38. As to the sev- 
enth count there remains to be considered the plea of accord and sat- 
isfaction. The testimony of the defendant's manager was to the effect 
that an agent of the plaintiff demanded of the défendant the delivery 
of 213 baies of linters which were bdow the grad« and quality pro- 
vided in the contract, and that défendant would not agrée to deliver 
the inf erior grade, except in entire satisfaction of the contract ; that 
the plaintiff agreed to take thèse inferior linters, called "huU fibers," 
if défendant would repick and put them in good condition. But the 
gênerai manager of défendant testified that, after the linters were pick- 
ed and repacked, "it rained, and they shipped them on to the compress, 
ind when they got to the compress they were wet, and were com- 
pressed in that condition, which made them in pretty bad shape" ; that 
after the "hull fibers" were shipped to Savannah plaintiff accepted 
only 86 baies, and that défendant, not only acquiesced in the rejection 
of the balance, but refunded to plaintiff the purchase price thereof. It 
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follows from defendant's own account of the transaction that there 
was no accord and satisfaction, because the accord was never executed. 
1 R. C. L. 199. The seventh count was not demurred to, the pleas 
were affirmative ones, they were not proven, and plaintiff was entitled 
to recover for breach of the contract. 

The eighth count, which was on the arbitration and award, does not 
differ materially from the fifth count. It omits the averment, contain- 
ed in the fifth count, that the plaintifï bought the number of baies 
which the défendant failed to deliver, and it pleads in more détail the 
rules of the Association. This court held, when this case was before 
it on a former writ of error, that, though an agreement to arbitra te 
may not be binding because revocable, yet if the parties submit the 
controversy to arbitration, the award is binding, in the absence of 
fraud or other improper conduct on the part of the arbitrators, and 
the fifth count was held to state a good cause of action. 256 Fed. 451, 
167 C. C. A. 579. 

[3J The plea of accord and satisfaction, even if it had been proven, 
must fail as to the counts based upon the award; for the défendant 
neglected its opportunity to présent that défense to the arbitrators. 
Brewer v. Bain, 60 Ala. 153; Mcjimsey v. Traverse, 1 Stew. 244, 18 
Am. Dec. 43. 

[4] Défendant contends that the agreement to arbitrate was re- 
voked. It is true défendant failed to sign the submission, and declined 
to authorize the purchase of linters on its account; but that would 
not constitute a revocation. Revocation comes about by the act of 
the parties or by opération of law. It is not argued that there is any 
revocation hère by opération of law, and before there could be revoca- 
tion by the act of the parties, even if the claim of the défendant be 
conceded, there would bave to be notice to the arbitrators. 2 R. C. L. 
369; Williams v. Branning Mfg. Co., 153 N. C. 7, 68 S. E. 902, 31 L. 
R. A. (N. S.) 679, 138 Am. St. Rep. 637, 21 Ann. Cas. 954. 

[5] It is objected again that the award went beyond the submission. 
The argument on that point is that the submission only authorized the 
arbitrators to décide whether the défendant should pay the plaintifif the 
loss incurred in replacing 376 baies ,of linters, and that the arbitrators 
under the submission should only hâve given an affirmative or nég- 
ative answer. The award is reproduced above. Instead of speaking 
in terms of baies of linters, it deals in pounds, and fixes the average 
weight per baie. 

[6J Again it is urged that the award is uncertain. The answer to 
that is : "Id certum est, quod certum reddi potest." It was agreed 
at the trial that défendant had failed to deliver 376 baies, if the con- 
tract required delivery of 1,700 baies. 

[7] Objection was also made to the amount of the verdict. The 
verdict and judgment were based upon the award; but as we hâve al- 
ready held, and as the court below held in its opinion, the évidence was 
ample to sustain a verdict and judgment on the count for damages for 
breach of contract. Indeed, the amount recoverable under the sev- 
enth count is larger than the judgment rendered. The plaintiff was 



230 268 FEDERAL REPORTER 

entitled to 376 more baies of cotton linters than it received, and at the 
minimum of 400 pounds par baie the loss would hâve been in excess 
of the amount recovered. 
The judgment is afifirmed. 



FIRST TRUST & SAVINGS BANK v. SMIETANKA, Internai Revenue 

CoUector. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1020.) 

No. 2T43. 

1. Statutes <&=>245 — Tax law construed in favor of taxpayer. 

AU doubts concerning the scope and meaning of a tax law are to hc 
resolved in favor of tlie taxpayer. 

3. Internai revenue <S==>7 — Accumulation not taxable, vvhere ultimate récipi- 
ents not in esse. 

Prier to amendatory act of September 8, 1916, wliere a decodent's estate 
produces an incrément payable only at timcs and to persons not preseutiy 
determinable, such incrément was not, during a tax year, income of that 
tax year, assessable under Internai Revenue Act Oct. 3, 1013. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by First Trust & Savings Bank, trustée under the last will 
and testament of Otto Young, deceased, against Julius F. Smietanka, 
as collector of Internai Revenue for the First District of Illinois. 
Judgment for défendant, and plaintiff brings error. Reversed and 
remanded. 

John P. Wilson, of Chicago, 111., for plaintiff in error. 
Charles F. Clyne, of Chicago, 111., and A. L,. Boulware, of Washing- 
ton, D. C, for défendant in error. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge. Plaintiff in error, as trustée under the will 
of Otto Young, filed a déclaration to recover income taxes assessed 
against the estate under the Internai Revenue Act of October 3, 1913 
(38 Stat. 167), and paid under protest. A gênerai demurrer was sus- 
tained, and judgment for costs followed. 

Otto Young's will, after disposing of portions of the income during 
the lives of his widow and four daughters and until his youngest sur- 
viving grandchild should attain the âge of 21, provided : 

"6. When the last survlvor of my daughters shall hâve deceased and the 
youngest surviving child of my daughters shall hâve attalned the âge of 
twenty-one years, ail of said trust estate then remaining in the hands of said 
trustée shall be divided in equal shares between my grandchiklren, the surviv- 
ing issue of any deceased grandchild to reçoive the share wliich such deceased 
grandchild would hâve been entitled to receive if then living. * • * The 
excess, if any, of the income of said trust estate, over and above the 
payments hereinbefore pi'ovided to be made therefrom, shall be accumulated 
in the hands of said trustée aud form a part of said trust estate, subject to the 

®=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Hke control and power of disposition on the part of said tnistee as the princi- 
pal of said trust estate." 

If a decedent's estate produces an incrément which is payable only 
at times and to persons not now determinable, is such incrément dur- 
ing a tax year an income of that tax year, which is assessable under 
the Internai Revenue Act of October 3, 1913? Provisions essential to 
the ansvver are as follows: 

Paragraph A, subd. 1: "There shall be levled * * * and colleeted an- 
nually [a tax] iipon the entlre net Income * * * accruing from ail sources 
in the preceding calendar year 

"[1] To every citizen of the United States, whether reslding at home or 
abroad, and 

"[2] ïo every person reslding in the United States, though not a citizen 
thereof, * * * and 

"[3] A lllie tax » * • upon the entlre net income from ail property 
owned and of every business, trade, or profession carried on in the United 
States by persons reslding elsewhcre." 

Paragraph A, subd. 2 : "In addition to the Income tax provlded under thls 
section (herein referred to as the normal income tax) there shall be levleiJ 
* * * and colleeted upon the net income of every Indivldual an addltional 
Income tax of * * * " 

Paragraph B : "Subject only to such exemptions and déductions as are 
herelnafter allowed, the net Income of a taxable person shall include * * • 
Income ♦ * * growlng out of * * * Interest in real or Personal prop- 
erty * * • and income derlved from any source whatever." 

Paragraph D : "Guardlans, trustées, » * * and ail persons, corpora- 
tions, or associations acting In any flduciary capaclty, shall make and render a 
return of the net income of the person for whom they act, subject to this tax, 
coming into thelr custody or control and management, and be subject to ail 
the provisions of this section which apply to Indivlduals." 

Paragraph E : After providliig for withholdlng the normal tax at tho source, 
and making various requirements concerning retums and assessments, thls 
paragraph continues : "The tax herein imposed upon annual gains, profits, and 
Income not falling under the foregoing and not returned and paid by vlrtue 
of the foregoing, shall be assessed by Personal return, under rules and régu- 
lations to be prescribed by the Commissloner of Internai Revenue and ap- 
proved by the Seeretary of the Treasury." 

Paragraph G (a) : "The normal tax hereinbefore împosed upon Indivlduals 
llkewise shall be levled * * * upon the entlre net income • ♦ ♦ ac- 
crulng from ail sources during the preceding calendar year to every corpora- 
tion, joint-stock company or association, and every Insurance Company, or- 
ganlzed In the United States, no matter hovy created or organlzed, not in- 
chidlng partnerships." 

[1] Inasmuch as ail persons and property within the jurisdiction 
of a sovereignty are subject to taxation, and since the property can- 
not speak and the persons hâve no direct voice in wording the tax laws, 
it is a fundamental duty of the law-givers to make the scope of a tax 
law definite and its meaning clear ; and therefore ail doubts respecting 
scope and meaning are to be resolved in favor of the taxpayer. Treat 
V. White, 181 U. S. 264, 21 Sup. Ct. 611, 45 L. Ed. 853; Gould v. 
Gould, 245 U. S. 151, 38 Sup. Ct. 53, 62 L. Ed. 211. 

[2] By citing this rule we do not imply that there is in the act of 
1913 an ambiguity which must be construed against the government. 
In our judgment nothing could be clearer than the absence of any lég- 
islative intent to tax a property incrément which during the tax year 
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had no owner în being who received or was entitled to receive any of 
such incrément. ParaGraph A lays a tax each year upon the net in- 
come accruing in the preceding calendar year. Paragraph B defines 
net income as that which cornes in f rom any interest in real or personal 
property and f rom any other source whatever., Subdivision 1 of para- 
graph A and paragraph G (a) condition the levy upon the fact that the 
income, either actually or potentially, and vvith full right of immédiate 
disposition, cornes into the hands of either a citizen, wherever résident, 
or a person who is a résident, but not a citizen, or a person who is 
neither a citizen nor a résident, but who owns property or carries 
on business hère, or a corporation, joint-Stock company, or association, 
or insurance company, organized in this country. 

Otto Young's estate consists, say, of a great commercial building in 
a great commercial city; the net rentals, after payment of insurance, 
local taxes, maintenance and opération, exceed the amount required by 
the trustée to pay the annuities to the widow and children ; at some re- 
mote period the estate as it may then exist is to be turned over to per- 
sons now unknown, possibly not now in existence ; and in the meantime 
the estate is growing in value by reason of the rise in real estate and 
also by the accumulation of rentals. But neither the real estate as 
valued at Young's death, nor the increase in value, nor the accumula- 
tion of rentals, is a citizen or person or corporation, joint-stock com- 
pany or association, or insurance company, mutual or stock. In no cal- 
endar year preceding a levy was there any sort of being to whom the 
trustée could pay or account for the accumulations of rentals. Para- 
graph D ôf course did not lay upon the trustée the duty of returning 
thèse accumulations as part of its own income. That paragraph re- 
quired the trustée to report what it received for another who, if act- 
ing in his own behalf, would be called upon to show what he had re- 
ceived or was entitled to receive, with full power of immédiate disposi- 
tion, during the preceding calendar year. Paragraph E, the only other 
part of the act referred to by government counsel, plainly adds noth- 
ing to the "tax imposèd," but is concerned only with methods of ad- 
ministration. 

Our reading of the act accords with the many and uniform rulings 
of the Treasury Department from the passage of the act down to 
July 26, 1915. Treas. Dec. No. 1906, issued November 28, 1913; 
Income Tax Régulations No. 33, articles 70, 71, 74 and 75, issued Jan- 
uary 5, 1914; Treas. Dec. No. 1943, issued Kebruary 4, 1914; Treas. 
Dec. No. 2090, issued December 14, 1914; Rulings on January 15 and 
30, and February 9 and 27, 1915, in Income Tax Service 1915 on 
pages 379, 396, 426, 438; and the opinion of the Attorney General ren- 
dered to the Treasury Department on February 12, 1914, in income Tax 
Service 1914 at page 260. 

In Treas. Dec. No. 2231, issued July 26, 1915, the Department de- 
clared that — 

"Àny part of the annual income of trn.st estâtes not distributed becomes an 
entlty and as such is liable for the normal and additional tax, which must be 
paid by the fiduciary. When the beneficiary is not in esse and the income of 
the estate is retained by the fiduciary, sucli income wlll be taxable to the 
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estate as for an individual and the fiduciary will pay the tax both normal 
and additional." 

This ruling was the cause of the présent and other similar suits. It 
illustrâtes the not unnatural tendency of tax officers to increase the 
revenues by implications and strained constructions. The department's 
first rulings were in harmony with the natural import of the language 
used by Congress ; its later ruling does more than violate the canon that 
doubts and ambiguities are to go against the goverjiment, for it is 
based, not upon any uncertainty in the ternis of the act, but upon a 
metamorphosis of a body of property into a person, and upon exactions 
contrary to the exemptions in- the act of 1913. If the unascertaineJ 
residuary legatees were now at hand to reçoive from the trustée the ac- 
cumulations of the preceding calendar year, they might be such in 
number as that nothing but the normal tax on the share of each in ex- 
cess of his personal exemption could be assessed ; but the department, 
by converting an estate into a personal entity, cuts off ail personal ex- 
emptions and by adding the shares together subjects each share to the 
rates of surtaxes that are calculable on the sum total. If the residuary 
legatee vi'ere a charitable or educational institution, the department's 
method would add to the détriment due to the testator's postponement 
of the benefit the taxes and surtaxes throughout the period of post- 
ponement. Congress recognized that such altérations and amendments 
were législative and passed the amendatory act of September 8, 1916 
(39 Stat. 756), levying a tax upon undistributed income added to the 
principal of trust estâtes. 

The judgment is reversed, and the cause remanded for further pro- 
ceedings in consonance with this opinion. 



FIRST TRUST & SAVINGS BANK v. SMIETANKA, Internai Revenue 

Colleetor. 

(Circuit Court of Appeals, Seventli Circuit. October 5, 1920.) 

No. 2767. 

In Error to the District (~'ourt of the United States for the Eastern Division 
of the Northern District of Illinois. 

Action by the First Trust & Savings Bank, trustée under the agreement of 
.lohn H. Barker, deceased, against Julius F. Smietanka, as Colleetor of In- 
ternai Revenue for the First District of Illinois. Judgment for défendant, 
and plaintilï brings error. Reversed and remanded. 

Walter Jacobs, of Chicago, 111., for plaintifî In error. 
Charles F. Clyne, of Chicago, 111., for défendant in error. 

Before BAKER and ALSCHUIiER, Circuit Judges, and FITZHENRY, 
District Judge. 

BAKER, Circuit Judge. Tiiis is an action by plalntiff in error to recover 
income taxes assessed nnder the Internai Revenue Act of October 3, 191.3 (38 
Stat. 167), and paid under protest. After the court had .sustained a gênerai 
demurrer to the déclaration, plalntiff in error declined to plead further, and 
thereupon judgment for costs was eutered. 
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In a simllar case between tlie same parties, involvlng another trust estate, 
No. 2743, 268 Fed. 230, herewith decided, the statute is set forth, and the 
reasons given why the ruling and action of the Treasury Department cannot 
be upheld. • 

ïhe judgment is reversed, and the cause remanded for further proceedings 
in consonance with this opinion. 



SIMS V. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. September 18, 1920. Behearing 
Denied December 6, 1920.) 

No. 5475. 

1. Critninal law «S^lOSed)— Objectians to évidence must be made at the 

trial. 

In prosecution of physician for violation of Harrlson Anti-Narcotic Act 
(Comp. St. §§ 6287g-6287q) by selllng morphine without a dealer's 11- 
censé, the défense being that the morphine was given in good faith as 
part of morphine habit treatment, testimony by government officers that 
when they searclied accused's office they found elght or ten bottles of 
morphine and three or four bottles of cocaïne, being pertinent as to whether 
accused was dealing In the drugs, was not open to the objection on appeal 
that It was inadmissible, because the search was unlawful, where no such 
objection was made at the trial. 

2. Poisons <^=>9 — Record of disposition of narcotics admissible. 

In prosecution of physician for violation of Harrlson Anti-Narcotic Act 
(Comp. St. §§ 6287g-6287q) by selllng morphine without a dealer's 
llcense, the défense being that the morphine was given in good faith as 
part of morphine habit treatment, it was proper for accused on cross- 
examlnatlon to be requlred to exhlblt the record of hls disposition of 
narcotics, it being the record requlred by law to be kept, as the testi- 
mony was compétent on the issues both of good faith and of the character 
of business conducted by accused. 

3. Criminal law <S='1038(1), 1056(1), 1129(1)— Vocal emphasis of certain 

Word in instmcting jury not reviewable, in the absence of trial objection, 
exception, or assigninent of error. 

In prosecution of physician for violation of Harrlson Anti-Narcotic Act 
(Comp. St. §§ 6287g-6287q) by selllng morphine without a dealer's ll- 
cense, the défense being that the morphine was given in good faith as 
part of morphine habit treatment, the appellate court wlll not conslder 
the objection that the trial court placed peculiar emphesis or stress upon 
the Word "dealer" in his instructions to the jury, where no such objection 
or exception appeared at the trial or in the assignments of error, and the 
appellate court is given no basls from which to détermine the existence or 
measure of such verbal stress. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Joseph W. Woodrough, Judge. 

W. H. Sims was convicted of violating the Harrison Anti-Narcotic 
Law, and brings error. Affirmed. 

H. T. Walker, of Muskogee, 0kl., for plaintiff in error. 

Foster V. Phipps, Sp. Asst. U. S. Atty., of Muskogee, Okl. (Archi- 
bald Bonds, U. S. Atty., of Muskogee, Okl., on the brief), for the Unit- 
ed States. 

<g=»For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Before HOOK and STONE, Circuit Judges, ând JOHNSON, Dis- 
trict Judge. 

STONE, Circuit Judge. Error from conviction for violating section 
2 of the Harrison Anti-Narcotic Law (38 Stat. 785 [Comp. St. § 
6287h]). The assignments of error are based upon the overruling of a 
motion to quash the indictment, the admission of évidence, insuffi- 
ciency of tlie évidence to sustain conviction, and error in the charge to 
the jury. 

The motion to quash was founded on the claim of invaUdity of the 
Harrison Act. Every contention presented in support of the motion is 
answered by the cases of United States v. Doremus, 249 U. S. 86, 
39 Sup. Ct, 214, 63 T. Ed. 493, Webb v. United States, 249 U. S. 96, 
39 Sup. Ct. 217, 63 L. E. 497, Thompson v. United States, 258 Fed. 196, 
169 C. C. A. 264'C8t'h C; C. A.), and Hughes v. United States, 253 Fed. 
543, 165 C. C. A. 213 (8th C. C. A.). 

The rulings upon évidence claimed to hâve beeri erroneously admitted 
will be better understood, if a brief summary of the issues and the évi- 
dence in the case is made. The indictment was in two côunts — the first 
charging that Sims, without license as a dealer in morphine, sold divers 
unknown persons morphine between Jùly 1, 1918, and November 1, 
1918 ; the second charging sale, without license as a dealer of mor- 
phine, to J. C. Lamar on August 28, 1918. The first count'was with- 
drawn by the charge. Conviction was upon the second count. 

[1,2] Sims was a colored man practicing medicine at Muskogee. 
Sims had a government license to dispense such drugs as a physician in 
his practice, but none as a dealer. Noting that Sims was purchasing 
large quantities o£ morphine and opium derivatives from druggists, 
an anti-narcotic inspector suspected that he was unlawfully using 
them. This inspector secured the services of J. C. Lamar, a mor- 
phine addict. This inspector, accompanied by another inspector and 
a deputy marshal, searched Lamar and ascertained that he had no 
drugs with him. They then gave him $15 in marked money and kept 
him in view constantly until he entered the stairway leading to Sims' 
office. In five or ten minutes Lamar returned with a sealed bottle con- 
taining about 55 grains of morphine, which was taken from him, 
marked for identification, and retained by one of the inspectors until 
the trial. After procuring the morphine from Lamar, the officers went 
up at once into Sims' office and found him in possession of the marked 
money. Sims admitted on the stand giving Lamar a bottle containirig 
about 55 grains of morphine and receiving $15 from him. His dé- 
fense was that Lamar had corne to him for treatment for the morphine 
habit, and that the morphine was given for that purpose only, and the 
money received as part payment for the treatment. The explanation 
of the large quantity of morphine was that Lamar represented that he 
would be away from town for several days, and this quantity was to 
cover the period of absence. The method of treatment was by pro- 
gressively reducing the average consumption by one grain a day until 
the patient was reduced to one or two grains a day, when an inten- 
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sive treatment of baths, purgatives, and other drugs was to be em- 
ployed for a few hours. Lamar swore that there was no understand- 
ing nor arrangement for any treatment, but that he simply bought 
the drug. Sims swore that he questioned Lamar as to his âge, length 
of drug habit, and average daily consumption. The broad issue thus 
presented to the jury was whether Sims had given the morphine to 
Lamar as part of a treatment in good faith for the morphine habit. 

With the foregoing outHne in mind, considération will be now given 
to the évidence claimed to hâve been erroneously admitted. The 
first objection goes to the identification by Lamar of the bottle of 
morphine received from Sims. This identification was clear, posi- 
tive, and unshaken on cross-examination. Not only Lamar, but the 
ofiScers, positively identified the bottle and contents which had been 
bought and remained under seal. Besides, Sims admitted giving 
Lamar at that time that amount of morphine in a bottle. 

Another assignment is that Lamar was permitted to testify as to the 
plan between him and the officers as to the trip to Sims' office. This 
objection is frivolous. 

Another assignment is that the officers were permitted to testify that, 
when they went up to Sims' office, they searched it and found eight 
or ten bottles of morphine and three or four bottles of cocaine. This 
was pertinent upon the question of whether Sims was dealing in the 
drugs. The objection that this search was unlawful cornes too late to 
aflfect the admissibility of this testimony, since no such objection was 
made at the trial. 

Another assignment is the refusai of the court to strike out an answer 
by the deputy marshal to the effect that the addicts who went to Sims 
were "both maie and female and white and black." The claim advanced 
is that this aroused race préjudice, and ruled the verdict. We find no 
basis whatsoever for this claim in any part of this record. 

The final assignment as to admission of évidence is that Sims, on 
cross-examination, was required to exhibit the record of his disposition 
of narcotics. This was the record required by law to be kept. What- 
ever the weight of this testimony, its competency is clear on the issues 
both of good faith and of the character of business conducted by Sims. 

The assignments that the verdict is contrary to the law and évi- 
dence and based upon insufficient évidence are not sound. The is- 
sue of fact was clear-cut, and supported by substantial testimony. 
The claim that the verdict was the resuit of race préjudice is un- 
founded. 

[3] The charge is assailed because (as stated in the printed argu- 
ment) "of the peculiar emphasis, utterance, stress, or force which 
the court placed upon the word 'dealer' in his instructions to the jury. 
This emphasis or stress of voice by the court doubtless called the 
jury's spécial attention to the idea of a 'dealer' in this case to the 
détriment of the rights of the défendant." No such objection or ex- 
ception appears at the trial or in the assignment of errors, and we are 
given no basis from which to détermine the existence or measure of 
this zerbal stress. 
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The final assignment urged hère is a refusai of a request to charge as 
to the criminal intent. This matter was abundantly covered in the 
charge given. 

The judgment is affirmed. 



CITY OF CHICAGO v. S. OBERMAYER CO. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1920.) 

No. 2783. 

1. Cfturts '&=>SG6(ll) — Fédéral courts govemed by state décisions as to state 
Constitution and statutes. 

Fédéral courts accept as concluslve tlie décisions of the highest court 
of the state with respect to the meaniug and effect of .state Constitutions 
and statutes on right to interest on recovery for diminution of value by 
closing of Street. 

H. Eminent domain 'S=148 — Interest net allowable prior to verdict on damages. 

In vlew of Hurd's Kev. St. III. 1017, c. 74, § 2, in property owner's 
action against city to recover compensation pursuant to Const. 111. 
1870, art. 2, § 13, for diminution in value of property caused by closing 
a Street to vehicle trafiic, it was error to allow interest f rom the time of 
the Street closing, for, the damages being unliquidated, interest was al- 
lowable ônly from the date of the verdict and on the amount thereof. 
3. Eminent domain '©='145(2) — Spécial beneflts from traclt élévation may 
be considered as against spécial damages. 

In property owner's action against a city for causing diminution in 
value of lus property by closing a street on which the property was lo- 
cated to vehicle trafflc by track-elevation improvement authorized by 
ordinance, it appearing that on other neighborlng and parallel streets 
vehicle subways were provided, the jury could consider, as against plain- 
tifC's spécial damages, hls property's spécial beneflts, in that vehicle trafflc 
thereto along such parallel streets was, by the improvement, rendered 
safer, speedier, and more convenient. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by the S. Oberniayer Company against the City of Chicago. 
Judgment for plaintiff, and défendant brings error. Reversed. 

George Kandlik, of Chicago, 111., for plaintiff in error. 
H. S. Mecartney, of Chicago, 111., for défendant in error. 

Before BAKER and PAGE, Circuit Judges, and SANBORN, Dis- 
trict Judge. 

BAKER, Circuit Judge. Obermayer Company, an Ohio corpora- 
tion, sued Chicago for causing a diminution in value of its factory site 
and buildings gn Eighteenth street by closing that street to vehicle 
traffic. Trial by jury ; verdict and judgment for Obermayer Company. 

Chicago in 1907 passed a track-elevation ordinance. At that time 
16 double-track railways crossed Eighteenth street at grade. Elévation 
of tracks at the place in question, wholly upon the railway companies' 
rights of way, was done in June, 1910. A subv^^ay for pedestrians was 

^=»Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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constructeid at Eighteenth street, but none for vehicles. This track- 
elevation improvement, however, involved other streets north and 
south of Eighteenth. Along streets parallel with Eighteenth street 
vehicle as well as pedestrian subways were provided. None of Ober- 
mayer Company's property was taken. In front of the factory the 
street was neither taken nor obstructed. 

[1] Assignments of error présent questions arising from the Con- 
stitution and statutes of IlHnois. Eederal courts accept as conclusive 
the décisions of the highest court of the state with respect to the mean- 
ing and efïect of the state Constitution and statutes upon state mat- 
ters — such as holding realtv within the state. Wilcox v. Hunt, 38 
U. S. (10 Pet.) 378. 10 L. Ed. 209; Burgess v. Séligman, 107 U. S: 
20, 2 Sup. Ct. 10, 27 L. Ed. 359 ; United States Mortgage Co. v. Sper- 
ry, 138 U. S. 313, 11 Sup. Ct. 321,,34.E. Ed. 969. , , 

[2] Section 13 of article 2 of the^ Illinois Constitution of 1870 
provides : . 

"Priva te property shall not be t^k;èn or daipaged withoxit just compensation. 
Siich compensation, when not made by tlie state, sliall be ascertained by a 
jury, as shall be prescribed by law." 

By their verdict the jurors said that Obermayer Company's property 
had been damaged to the extent of $5,000. They arrived at this 
amount by ascertaining the différence between the value of the prop- 
erty immediately bef ore and the value irrimediately af ter the improve- 
ment was made. In entering judgînent on this verdict, the court, on 
Obermayer Company's motion and over Chicago's objection, added 
interest fcfrniné years at 5 per cent., $2,250. 

In Illinois the statute (Rev. Stat. 111. c. 74, § 2) allows intereét on — 
"àTl moneys after tJiey become due on any bond, bill, promissory note, or 
other instrument of writing; on money lent or advanced foB.the use of an- 
other ; on money due on the settlement of aecount from tbe day of liquidatlng 
aecoUnts between the parties and ascertaining the balance ;. on money receiv- 
ed to the use of another and retained without the owner's knowledge ; and on 
money withheld by an unreasonable and vexations delay of payment." 

In Chicago v. Allcock, 86 111. 384, decided in 1877, the Suprême 
Court of Illinois held in effect that the state Constitution left the Lég- 
islature free to provide for interest, or not, as it saw fit; that the 
statute allowed no interest on unliquidated damages ; that in such cases 
interest began first to run from the date of the verdict and upon the 
amount thereof. In that suit Chicago had built a water tunnel under 
Allcock's property without his consent, the settling of the surface of 
his land seriously damaged his buildings, and the action was to recover 
the damages so sustained. 

As the Illinois Constitution was adopted in 1870, and the Allcock 
décision respecting the interest statute was rendered in 1877, Ober- 
mayer Company, coming over from Ohio and buying this Illinois real- 
ty in 1888, is not in a very good position to ask us, even if we had the 
right, to listen to the contention that "substantial justice" requires the 
pverturning of the Illinois law as interpreted by the Illinois Suprême 
Court. When asked to change its stand, the Illinois Suprême Court, 
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in Geohegan v. Union Elevated RM. Co., 266 111. 482, 107 N. E. 786, 
Ann. Cas. 1916B, 752, decided in 1915, solemnly accepted the Allcock 
Case as the settled law of the state. 

"Money withheld by vexatious delay" cannot apply to Chicago's 
conduct in aiding the jury to ascertain the unliquidated damages; but, 
if it could, the delay is chargeoble to Obermayer Company. No décla- 
ration was filed till April, 1912. Then it was net till June, 1914, that 
Obermayer Company had on file a nondemurrable déclaration. Not 
till December, 1918, did Obermayer Company move to hâve the cause 
put on the trial calendar. Trial was reached in April, 1919. No part 
of the nineyears, for which interest was added, is chargeable to Chi- 
cago. Allowance of interest in such circumstances would be award- 
ing Obermayer Company à premium on its own delays. 

If this interest question were the only error assigned, the mandate 
would be to vacate the judgment and enter a new one for the amount of 
the verdict, with interest from its date. But Chicago has presented 
an assignment that attacks the verdict itself. 

[3] By offers of proof and requests for instructions on what évi- 
dence was in, Chicago claimed the right to hâve the jury consider spé- 
cial benefits as against spécial damages. Obermayer Company was 
presenting only the injury that resulted to its property by reason of the 
partial closing of Eighteenth street. When Eighteenth street was 
open, persons in vehicles had access along that street to Obermayer 
Company's plant by driving over grade crossings ; and tracks at grade 
likewise crossed parallel streets. When the track élévation was com- 
pleted, although vehicle traffic could not pass under the railroad tracks 
at Eighteenth street, the theory of Chicago in ofïering its proofs and 
instructions was that vehicle traffic to and from Obermayer Com- 
pany's plant along parallel streets in the immédiate vicinity was ren- 
dered safer, speedier, and more convenient, and that thereby Obermay- 
er Company's property had received spécial benefits from the improve- 
ment in the very respect in which the property had been specially 
damaged. This theory of Chicago's légal right is in accordance mth. 
West Side Elevated Ry. Co. v. Stickney, 150 111. 362, 37 N. E. 1098, 
26 E. R. A. 773, Brand v. Union Elevated Ry. Co., 258 111. 133, 101 
N. E. 247, L. R. A. 1918A, 878, Ann. Cas. 1914B, 473, Geohegan v 
Union Elevated Ry.Co., 266 111. 482, 107 N. E. 786, Ann. Cas. 1916B, 
762, and numerous earlier cases therein cited. 

Chicago is entitled to a new trial ; but we do not f eel sure that the 
attack upon the verdict was not included merely as a makeweight in 
obtaining a reversai of the judgment. Chicago is directed to file with 
the clerk within 10 days its élection to take a mandate for a new trial 
or for a corrected judgment upon the verdict. 

The judgment is reversed. 
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GROBLEWSKI v. JOHN CHMIBLL CO. 

(.Circuit Court oî Appeals, First Circuit. October 27, 1920.) 

No. 1475. 

1. Judgment <S==>951(1) — Presumption that decree was on merits niay be over- 
come by record. 

While a decree dismissins a suit in equity witliout words of qualification 
is presumed to be rendered on its merits, that presumption is overcome 
wlien the record sliows tliat tlie court did not pass upon the merits, but 
dlsmissed tlie bill on some other ground. 
3. Judgment 'S=>570(12)^Dismissal for want of prosecution not bar to subsé- 
quent suit. 

A decree reciting tliatno replication liad lieen flled to the answer, and 
dismissing the bill in accordauce with equity rule 06, which entitles the 
défendant, when a replication is not flled to an order for dismissal of 
the suit as of course, is a dismissal for want of prosecution, wliicu cannot 
be pleaded in bar to a subséquent suit for the same cause. 

Appeal from the District Court of the United States for the Dis- 
trict of, Massachusetts ; Edgar Aldrich, Judge. 

Action by Albert G. Groblew.ski against the John Chmiell Com- 
pany. Decree for défendant, and plaintiff appeals. Reversed and 
remanded. 

Lucius E. Varney, of New York City (Emery, Booth, Jannev & 
Varney, of New York City, on the brief), for appellant. 
George A. Rockwell, of Boston, Mass., for appellee. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

BINGHAM, Circuit Judge. This is the same case that was before 
this court in 264 Fed. 325, decided May 9, 1919. It was there held that 
the decree appealed from was interlocutory, and not final, as there were 
other grounds of complaint set out in the bill, not di.sposed of by the 
decree. Since then a decree bas been entered in the District Court, 
dismissing the bill as to ail issues raised by the pleadings and not cov- 
ered by the interlocutory decree, and making the latter decree final. It 
is from this final decree that the présent appeal is taken. 

In 1910 the plaintifï sued the defendant's predecessor in title for 
infringement of the trade-mark "Zmijecznik" and for unfair compéti- 
tion in the use of the same. In that action the Circuit Court for the 
District of Massachusetts, on June 23, 1910, entered the following de- 
cree : 

"This cause came on to be heard on motion of défendant, and it appearing 
that defendant's answer was flled on May 2, 1910, that said an.swer was ex- 
cppted to, that no replication was flled on or before the next succeeding rule 
day thereaf ter, to wit, June 6, 1910, and that no replication is now on file : 

"Now, therefore, upon considération thereof, and in accordance with rule 66, 
it is ordered, adjudged, and decreed that the bill of complaint be, and the 
same hereby is, dismissed, with costs." 

<g=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexe» 
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The grounds of complaint in the présent suit are the same as those 
in the 1910 action, and the parties are the same or privy in title. The 
défendant pleaded the 1910 judgment as a défense to the suit, and, on 
May 20, 1918, the District Court entered the following decree: 

"That the blU of complaint be, and the same hereby is, dismlssed, with 
costs, as to ail the issues common to this cause and to tl.e cause of Albert G. 
Groblfcwski v. John Clmiielnickl, Equity No. 688, in this court, in .which a 
final decree was entered. * * * " 

Former equity rule 66, referred to in the decree of June 23, 1910, 
is as follows: 

"Whenevor the answer of the défendant shall not be excepted to, or shall be 
adjudgcd or deemed sufficient, the plaintiff shall file the gênerai replication 
thereto on or before the iiext succeeding rule day thercafter ; and in ail 
cases where the gênerai repl'cation is filed, the cause shall be deemed to ail 
intents and purposes at issue, without any rejoinder or other pleadiug on 
either side. ]f the plaintiff shall omit or refuse to file such replication withiu 
the prescribed perlod, the d(;foudant shall be entitled to an order, as of course, 
for a dismissal of the .suit; and the suit shall thereupon stand dismlssed, un- 
less the court or a judge thereof shall, upon motion, for cause shown, allow a 
îi'eplication to be filed nunc pro tune, the plaintiff submitting to speed the 
cause, and to such other terms as may be directed." 

The question presented is whether the court erred in holding that 
the decree of June 23, 1910, was a bar to this action. 

[1] In deciding this question we will first consider whether the de- 
cree of June 23, 1910, was an adjudication of the issues then in con- 
troversy on their merits; for, if it was, the matters involved in the 
présent action are res judicata, and the decree of dismissal was proper. 
In Swift V. McPherson, 232 U. S. 51, 55, 34 Sup. Ct. 239, 241 (58 L. 
Ed. 499) Mr. Justice Lamar, in discussing a similar question said : 

"Ordinarjly, .such a question i.s answered by a mère inspection of the decree 
—the presumption being that a dismissal in eyuity, without qualifylng words, 
is a final décision on the merits, That presumption of finality, however, dis- 
appears whenever the record shows that the court did not pass upon the 
merits, but di.smissed the bill because of a want of jurisdiction, for want ot 
parties, because the suit was brought prematurely, because the plaintltï had 
a right to file a subséquent bill on the same subjcct-matter, or on any other 
ground not going to the merits. ïhe scope of such decree must in ail cases be 
measured, not only by the allégations of the bill, b'^t by the ground of the de- 
murrer or motion on which the dismissal was based. Hughes v. United 
States, 4 Wall. 232, 237 ; Mayor of Vick.sburg v. Henson, 231 U. S. 259." 

The rule is well established that a decree of dismissal which is abso- 
lute in terms — that is, is not accompanied by words of qualification — • 
is presumed to be rendered on the merits and constitutes a bar to 
further litigation of the same subject-matter between the same parties. 
Durant v. Essex Co., 7 Wall. 107, 19 L. Ed. 154. But in Swift v. Mc- 
Pherson, supra, it is pointed out that the presumption disappears when- 
ever the record shows that the court did not pass upon the merits, but 
dismissed thé bill on some ground not going to the merits. 

[2] We think the 1910 decree shows on its face that it was not bas- 
ed on the merits of the controversy, but on the plaintifï's failure to 
prosecute the action. The decree states that it was entered on the mo- 
tion of the défendant, because of failure of the plaintiff to file a replica- 
268 F.— 16 
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tion, and that the entry was made under rule 66, which provides that in 
sucli case "the défendant shall be entitled to an order, as of course, 
for a dismissal of the suit." If the défendant, in the absence of a 
replication, could hâve set the case down for hearing on bill and 
answer, it appears from the decree that he did not do so. 

A decree dismissing a bill for want of prosecution cannot be pleaded 
in bar tO a subséquent suit for the same cause. 1 Daniell, Ch. PI. 
Fr. (6th Am. Ed.) 811, c. VIII, § II, and cases above cited. 

The decree of the District Court is reversed, and the case is remand- 
ed to that court for further proceedings not inconsistent with this opin- 
ion, with costs to the appellant. 



OZELLO V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1920.) 

No. 2753. 

1. Criminal law '©==>1032(5) — InsuCBciency of indictment cannot be flrst urged 

on appeal. 

In prosecution under the Beed Amendment (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 8739a), the objection could not be raised on writ of 
error that the Indictinent charged merely in the language of the statute 
that défendants caused Intoxicating liquors to be transported, without 
stating in what manner or tlirough what instrumentality it was caused 
to be done ; the indictment not having been challenged by demurrer or 
otherwise, and défendants not having required, by bill of particulars, 
amplification of the charge. 

2. Int«xicatii^ liquors <S=222 — Indietmeot sufficiently n^aitived exceptions. 

An indictment under the Reed Amendment (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 8739a ) , charging the unlawf ul transportàtion of 
"wine," sufficiently negatived the exception excludlng "ethyl alcohol ror 
governmental, seientific, sacramental, médicinal, méchanical, mànufactur- 
ing and Industrlal purposes." 

3. Intoxicating liquors <S=1Î— Reed Aniiendment eonâtitutional. 

The Kced Amendment (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
8739a ) is constitutional. 

4. Criminal law ©=995(7) — Sentence to county jail not imprimer. 

In pro.secution for violation of Reed Amendment (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 8739a), sentence of confinement in certain 
county jail, which was within the district, was not objectionable, as noi 
specifylng any state, as Rev. St. § 5546 (Comp. St. § 10547), authorizing 
the Attorney General to arrange for the confinement of prisoners in a 
suitable jail out of the district, if there is no suitable jail in the district, 
indicates that, where there is a suitable jail in the district, confinement 
shall be there, and, even if it turned out that the jail deslgnated was not 
a suitable place, this would not vitiate the sentence, but the Attorney 
General might designate another. 

In Error to the District Court of the United States for the District 
of Indiana. 

James Ozello was convicted of violating the Reed Amendment, and 
brings error. Affirmed. 

^saFor other cases seè saine toplc & KEY-NUMBBR in ail Key-Numbered Blgests & Indexes 
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F. J. Mattice, for the United States. 

Benjamin E. Cohen, of Chicago, 111., for plaintiff in error. 

Before BAKER, AESCHULER, and PAGE, Circuit Judges. 

ALSCHULER, Circuit Judge. The writ attacks a judgment ren- 
dered on a gênerai verdict of guilty on an indictment of two counts 
found under the so-called "Reed Amendment" (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 8739a) — the first count charging that défend- 
ants "did cause certain intoxicating liquor, to wit, 200 gallons of wine, 
to be transported from Chicago, in the state of Illinois, into the state 
of Indiana, the laws of which latter state then and there prohibited the 
manufacture or sale therein of intoxicating liquors for beverage pur- 
poses, and said Hquor not being transported for scientific, sacramental, 
médicinal or manufacturing purposes, * * * " ^j^d the second 
count charging a conspiracy to violate a law of the United States 
through the intended commission of an act substantially as described 
in the first count. 

There is no bill of exceptions, and as to the judgment we hâve to 
deal only with the sufficiency of the indictment, challenged for the first 
time by the writ of error herein. Insufficiency is charged, in that 
(1) it is not enough in such an indictment to charge merely in the 
language of the statute that the défendants caused intoxicating liq- 
uors to be transported, without stating in what manner or through what 
instrumentality it was caused to be done; (2) the indictment fails to 
négative a further exception to the opération of the act, made by an 
amendment thereto of October 3, 1917 (Comp. St. Ann. Supp. 1919, 
§ 10387e) ; (3) the "Reed Amendment" is unconstitùtional. 

[1] As to the first, the indictment is in the words of the statute, 
and not having been challenged by demurrer or otherwise, and the 
défendants in the indictment having failed to avail themselves of the 
right in proper case to require by bill of particulars amplification of 
the charge, we do not think that after verdict the indictment is subject 
to attack on such ground. 

[2] While what is said of the first contention might quite as well 
be applied to the second, it seems further that the charge in the first 
count, that the transportation was of intoxicating liquors, consisting 
of "wine," impliedly négatives the further exception, which was made 
by the amendment of October 3, 1917, excluding also "ethyl alcohol 
for governmental, scientific, sacramental, médicinal, mechanical, man- 
ufacturing and industrial purposes." We do not understand that the 
term "wine," as generally understood, would include the article specified 
in this further exception, and so by no possibility could there be any 
confusion or misconception as to the nature of the charge in this re- 
spect, whereby persons indicted and convicted might thereaf ter be 
prejudiced in case they were again charged with the same ofliense. 

[3] As to the constitutionality of the "Reed Amendment," whereon 
the indictment is predicated, we need only to say that this is not now a 
question open in this court, since the récent détermination by the 
Suprême Court that it is constitutional. United States v. Hill, 248 U. 
S. 420, 39 Sup. Ct. 143, 63 L,. Ed. 337. In a later case (United States 
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V. Simpson, 252 U. S. 465, 40 Sup. Ct. 364, 64 L. Ed. 665)_,_ décidée! 
by Ihe same court last April 19th, the Hill Case was followed, and a 
■transportation of liquor into the state of Colorado by automobile for 
the Personal use of the one transporting it was held to be a violation 
of the "Reed Amendment," notwithstanding such a transportation 
did not violate the laws of Colorado. 

[4] Objection to sentence to confinement in the Marion county 
jail for six months, without specifying any state, is not well taken. 
Section 5546, Rev. Stat. U. S. (Comp. St. § 10547), authorizes the 
Attorney General to arrange for the confinement of prisoners in a 
suitable jail out of the district wherein they were convicted, in case 
there is no suitable jail within the district, impliedly indicating that 
primarily, where there is a suitable jail in the district, the confinement 
shall be there. Marion county is within the district, and in the ab- 
sence of anything appearing to the contrary it will be presumed that 
there is a county jail in that county which is suitable for the confine- 
ment of prisoners therein. But under that section, even if it turned out 
that the county jail of Marion county was not a suitable place therefor, 
this would not vitiate the sentence, but the Attorney General might 
designate another "suitable jail in a convenient state or territnrv" 
wherein the sentence may be served. 

The judgment of the District Court is affirmed. 



HOLLAND V. UNITED STATES. 

(Circuit Court of Appeals, Eiglitli Circuit. September 18, 1020.) 

No. 5431. 

1. Criminal law «S^IOSGCS), 1044 — InsuiBcîency of évidence not considered, 

where no demurrer or motion to direct verdict. 

In cases involving life or liberty, the Circuit Court of Appeals will not 
permit an error in procédure, even tliough it be substantial, to resuit in 
manifest injustice with conséquent loss of liberty or of life ; but, where 
the évidence reveals no injustice in the resuit reached, an assignment of 
error to the insufficienc.v of the évidence will not be further considered, 
there having been no demurrer to the évidence, nor motion to direct 
a verdict, 

2. Indians <S=^38(1) — Charge as to whisky found on accused's premiscs not 

error. 

In trial for introduclng liquor into that part of Oklahoma formerly a 
part of Indian Territory, there being évidence that, when the automolbile 
used was mired, 1,500 half plnts of Y. label whisky were unloaded thero- 
from and hauled in a wagon to the town where accused llved, and that 
two days later offlcers foimd 513 half pints of Y. label whisky concealed in 
accused's house, a charge that tlie jury might consider the amount of 
whisky, the places where it was found, the identity of labels, and the 
possession of such an amount, as bearing on the question of Introduction 
into the state of intoxicants, was not error. 

3. Indians <S=38(1) — Charge on introducing liquor held proper. 

In trial for introducing liquor from outside the state, there was no 
error in the court's saying, in the course of the charge, that it wàs un- 
lawful to sell whisky in the state, where the charge was clear and deflnite 

®=»For other cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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tliat tlifi offense necessary for the jury to flnd was tbG introduction of 
whisky trom ont the state. 

4. Criniiiial law ■©=829(1) — Charge already covered properly refiised. 

A charge requested after retlreuient of the jury, and covered in ail 
essentials by the charge as giveu, was properly refused. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Robert L. Williams, Judge. 

C. B, Holland was convicted of introducing liquor from outside the 
State of Oklahoma into that part of the state that was formerly Indian 
Territory, and brings error. Affirmed. 

E. E. Sams, of Nowata, Okl., W. A. Chase, of Tulsa, Okl, and Archi- 
bald Bonds, of Muskogee, Okl., for plaintiff in error. 

Poster V. Phipps, Spécial Asst. U. S. Atty., of Muskogee, Okl. 

Before HOOK and STONE, Circuit Judges, and JOHNSON, Dis- 
trict Judge. 

STONE, Circuit Judge. Error from introducing liquor from outside 
the state of Oklahoma into that part of the state that was formerly 
Indian Territory. 

[1] The 12 assignments of error may be summarized as foUows: 
Insufficient évidence; errors in the charge to the jury; and errone- 
ous refusai of a request to charge. The contention as to the suf- 
ficiency of the évidence is that the introduction from outside the 
state was not proven. The record is barren of any demurrer to the 
évidence, ail of which was offered by the government, or of any 
request for a directed verdict. It is true that in cases involving life 
or liberty this court will not permit an error in procédure, even though 
it be substantial, to resuit in manifest injustice, with conséquent loss 
of liberty or of life ; but the entire évidence has been carefully studied, 
revealing no injustice in the resuit reached. Therefore we must 
décline to further consider this point in the assignments of error. 

[2] The objections to the charge, as given, are that the jury was told 
it might consider the amount of whisky, the possession of this amount 
in Oklahoma, and the labels on the bottles in determining whether the 
whisky had been introduced from out the state. The pertinency of thèse 
parts of the charge is best understood from a brief statement of some 
of the évidence : Holland and another. early Sunday morning, Novem- 
ber 19, 1918, were going south in an automobile in Craig county, Okl. 
At a point some 16 or 18 miles south of the Kansas Une the car mired 
in a mud hole for the second time, necessitating the unloading of the 
contents. Fifteen hundred half pints of Yellowstone label whisky were 
unloaded therefrom into a wagon and that day hauled to the town of 
Delaware, where Holland lived. Two days later officers searched his 
house. They found three concealed places for storing whisky. In 
one of thèse, located in the wall, they found 513 half pints of Yellow- 
stone whisky. The same day the officers found a "sack of whisky" in 
the house of the other occupant of the car. 

The court, in substance, charged the jury that it might consider the 

©ssFoi other cases see same toplc & KEY-NUMBBR in ail Key-Numberea Digests & Indexes 
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amount of whisky, the places vvhere it was found, the identity of labels, 
and the possession of such an amount of whisky, ail as bearing upon the 
question of introduction into the state of intoxicants. He especially 
cautioned the jury that possession itself was not enough to prove in- 
troduction, but was simply a circumstance to be considered in connec- 
tion with ail of the testimony. The above was by no means ail, or even 
the strongest, testimony as to unlawful introduction; but each was a 
circumstance having more or. less bearing upon that question, and prop- 
erly for the considération of the jury. 

[3] It is also claimed that the court instructed the jury that it was 
unlawful to sell whisky in Oklahoma, and the inference is that the 
jury would thereby be led to convict for sale in Oklahoma, irrespec- 
tive of introduction from another state. No objection nor exception 
to this portion of the charge was made. If niade, they would hâve been 
baseless of error, for, while the court in the course of the charge did 
say that it was unlawful to sell whisky in Oklahoma, yet the charge is 
absolutely clear and definite that the offense necessary for the jury to 
find was the introduction qf whisky from out the state. 

[4] Complaint is made that the 'court refused â request to the effè'ct 
that possession qf the whisky in Oklahoma would not "within itself" 
be évidence of unlawful introduction, but that the necessity would still 
remain for other'proof of sUch' 'introduction. The request, was made 
after retirement of the jury, and was covered in ail essentials by the 
charge as given. 

The judgment is affirmed. '. , 



GAMMAGE v. INTERNATIONAL ACÎKICULTIRAL CORPORATION. 

(Circuit Court of Appeals, Fifth Circuit. October 18, 1920. Reliearing Denied 
. , .. , November 8, 1920.) 

■ No! 3488. 

Master and serrant <g=>318(l) — Owner direcfàng niethoj of work by înde- 
pendent contractor liable as master. 

Wliere a contractor agrecd to assume ail liability for injuries to hlm- 
self and his workmen doing thé wOrk, but the owner of tho property re- 
fused to permit the work to be done in tbe maniior selected b.v the con-" 
tractor, and required the work to be done in a nianner specially directed, 
and with a rope furnislied by the owner, the relation of owner and in- 
dependent contractor was changed to that of master and servant, so that 
the owner is liable for injuries to the contractor, received beeau.se of 
the defective condition of the rope. 

In Error tq the District Court of the United States for the Southern 
District of Georgia ; Beverly D. Evans, Judge. 

Action for personal injuries by C. R. Gammage against the Inter- 
national Agricultural Corporation. Judgment for défendant, sustain- 
ing a demurrer to the pétition, and plaintiff bxings error. Reversed. 

J. E. Sheppard, of Americus, Ga. (W. T. Lane & Son and Shipp & 
Sheppard, ail of Americus, Ga., on the brief), for plaintiff in error. 

©^sFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Marion Smith, of Atlanta, Ga. (Miller & Jones, of Maçon, Ga., and 
Little, Powell, Smith & Goldstein, of Atlanta, Ga., on the brief), for 
défendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. Plaintiff in error was plaintifï below and 
sued to recover damages for personal injuries. He alleged in his péti- 
tion that on July 2, 1917, he entered into a contract with défendant in er- 
ror to paint the latter's building and to f urnish the necessary tackle and 
equipment ; that on the succeeding day he was proceeding in the usual 
way, with the necessary tackle and equipment, to perform the work 
agreed upon ; that in doing the work he made use of a platform which 
was held by ropes, and that thèse ropes were fastened to steel hooks, 
which in turn rested on the top of the building ; that one side of the 
building had been painted by the use of this equipment, and that as 
plaintiff and his employés were about to attach the hooks to the roof 
on the north side of the building, Parker, the superintendent of défend- 
ant, objected, and stated that he, would not allow the hooks to be at- 
tached to the roof of the building, and directed that one of the hooks 
which held up the platform on which the painters worked should be at- 
tached to a beam extending out from the building, and that the other 
hook should be attached to a rope extending into the building; that 
plaintiff did not bave a rope suitable for this purpose, whereupon 
Parker, for the défendant, furnished one which he stated was safe, 
and directed that it should be used ; that in obédience to this require- 
ment plaintiff used the rope so furnished, and which it is alleged was 
not Sound, but had been exposed to sulphuric or other acids, and had 
become brittle and unsafe ; that plaintiff was entirely ignorant of the 
effect of acids on ropes, and also ignorant of the fact that the rope 
had been so exposed ; that from à casual examination the rope appear- 
ed to be sound ; that Parker knew the rope had been exposed to the 
acids, but failed to inspect it, and recklessly directed its use. It 
was then alleged that the rope furnished by défendant broke while 
plaintiff and his employés were suspended by it a distance of about 80 
feet from the ground; and that plaintiff was injured. 

The contract between plaintiff and défendant contained a paragraph 
as foUows: 

"Party of the second part [plaintiff] agrées to assume ail liability for in- 
jilry to himself, his workmen, or damage to property." 

Défendant filed a demurrer, which was sustained, and the pétition 
dismissed. Plaintiff sued out writ of error. 

The argument of défendant in error is to the effect that the release 
from liability is valid, except as against criminal négligence, unless it 
is prohibited by statute. It is then asserted that criminal négligence is 
not alleged, and that in Georgia there is no statutory prohibition against 
the release relied upon. Thèse contentions need not be denied. How- 
ever, it is our opinion that the pétition allèges facts which changed the 
relation of owner and independent contracter to that of màster and 
servant. Doubtless the défendant could hâve objected to the particular 



248 2GS FEDERAL REPORTER 

method adopted by plaintiff, without effecting a change in the contract 
between them ; but when it assumed to require the adoption of a par- 
ticular method, to the exclusion of ail others, that liberty of action 
which the independent contracter is entitled to assert ceased to exist, 
and the ordinary relation of master and servant was created. 

The effect of this interférence, as to Gammage's employé, Slappey, 
who was killed in the same accident in which Gammage was injured, 
was before this court in the case ofj International Agricultural Corpo- 
ration V. Slappey, 261 Fed. 279, where the right of recovery was up- 
held. Of course, Gammage's case was not then before the court ; but 
now that it is we quote with approval the following from the opinion by 
Judge Grubb in the Slappey Case : 

"If the jury believed the plaintifï's évidence, they were authorized to find 
from it that Parker interfered with the meaus and method of doing tlie paint- 
ing In a way that would estahlish the relation of employer and employés be- 
tween the défendant and Gammage and his men, at least to the extent of the 
Interférence, and notwithstanding the térms ot the written contract, and that 
to this interférence the accident that liilled décèdent was traceable." 

The judgment is therefore reversed. 



DRAKE V. TENNESSEE, A. & G. R. CO. 

(Circuit Court of Appeals, Fifth Circuit. October 12, 1920.)' 
No. 3532. 

1. Courts '©='405(5) — Contention that jurisdictional plea was waîved raises 

other thaii jurisdictional question. 

Where plaintlff contended, on writ of error from a judgment dismissing 
his pétition for want of jurlsdlctlon, that défendant by first pleading to 
the merits had waived its plea to the jurisdictlon, another question be- 
sides that of jurisdictlon is involved, and the writ of error Is riglitly In 
the Circuit Court of Appeals. 

2. Abatement and revival ©='84 — Plea to jurisdiction cannot be made after 

time by amending plea on other ground. 

IJnder Civ. Code Ga. 1910, §§ 5641, 5664, requiring a dllatory answer to 
be filed at the first term, and making a plea to the merits without plea 
to the jurisdictlon an admission of the jurisdiction, a rallroad company, 
which filed In time a plea in abatement ba.sed on the order of the Director 
General of Railroads, eould not, after answering to the merits, set up a 
plea to the jurisdiction based on the eitlzenship of défendant, by way of 
amendment to Its former plea. 

In Error to the District Court of the United States for the North- 
ern District of Georgia; William T. Newman, Judge. 

Action by W. M. Drake against the Tennes.see, Alabama & Georgia 
Railroad Company. From a judgment dismissing the pétition for want 
of jurisdiction, plaintif! bringt, error. Reversed. 

George Westmoreland, Jas. L,. Anderson, and Sidney Smith, ail of 
Atlanta, Ga., for plaintiff in error. 

^ssFor other cases see eame toplc & KEY-NUMBER in ail Key-Nurobered Digests & Indexes 
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Samuel B. Smith, of Chattanooga, Tenn., and G. E. Maddox, of 
Rome, Ga., for défendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. This suit was brought in Georgia for 
damages for personal injuries received by plaintiff in error, a citizen 
of Tennessee, against défendant in error. The pétition alleged that 
défendant in error was a corporation under the laws of Georgia. This 
allégation was at first admitted by défendant in error, in its answer 
on the merits. At a subséquent term of court, défendant in error, by 
leave of court and over the objection of plaintiff in error, filed a plea 
to the jurisdiction of the court, the substance of which was that it 
was first incorporated under the laws of Alabama, though a few days 
later it was also incorporated under the laws of Georgia, It is claim- 
ed that the légal effect of this plea, if true, is that défendant in error 
is a citizen of Alabama, and that, consequently, the District Court in 
Georgia is without jurisdiction. The District Court allowed the plea 
and dismissed the pétition for want of jurisdiction. 

[1] Défendant in error contends that only the question of jurisdic- 
tion is involved, and that therefore review can be had onl}' in the Su- 
prême Court. On the -other hand, plaintiff in error insists that de- 
fendant in error, by first pleading to the merits, waived its plea to the 
jurisdiction. Another question besides that of jurisdiction is involved, 
and therefore, in our opinion, the writ of error is rightly hère. Bos- 
ton & Maîne R. R. v. Gokey, 210 U. S. 155, 28 Sup. Ct. 657, 52 E. Ed. 
1002. 

[2] Undoubtedly the gênerai rule is that a plea to the merits bars 
ail dilatory pleas. In Georgia a dilatory answer must be filed at the 
first term, and if défendant pleads to the merits, without pleading to 
the jurisdiction, "he thereby admits the jurisdiction of the court." 
Code Georgia 1910, §§ 5641 and 5664; White et al. v. Ga. Electric 
Co., 136 Ga. 21, 70 S. E. 639; Bray et al. v. Peace, Adm'r, 131 Ga. 
637, 62 S. E. 1025. It is true that a plea to the jurisdiction was filed 
at the first term, which set up the order of the Director General, re- 
quiring suits to be brought where the plaintiff resided or where the 
cause of action accrued, and that the citizenship of the défendant in 
error was pleaded by way of amendment thereto. But reliance on the 
order of the Director General was expressly abandoned, and only the 
question of citizenship insisted upon. In Quillian v. Johnson, 122 
Ga. 49, text 54, 49 S. E. 801, 803, the Suprême Court of Georgia said: 

"Entirely new and distinct grounds for abating an action cannot, of course, 
be set up at tlie trial term under the guise of an amendment to a plea In 
abatement flled in due time; a party cannot accomplish by indirection wliat 
the law déclares it is not his privilège to do at ail." 

The justice of this rule is apparent in the case before us, The 
plea in abatement now relied upon was not filed until a new suit would 
hâve been barred by the statute of limitations. 

We are of opinion that the District Court erred in entertaining the 
plea to the jurisdiction filed by way of amendment, and the judgment 
is therefore reversed. 
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TEE PBE RUBBER CO., Inc., v. I. T. S. RUBBER CO. 

(Circuit Court of Appeals, Slxth Circuit. July 15, 1920. On Pétition for Ke- 
hearing, December 7, 1920.) 

No. 3419. 

1. Patents <S=>328 — Reîssue 14,049, claims 7, 9, and 10, for nibber heel, held 

not infringed. 

Tlie Tuft'ord reissue patent, No. 14,049, for a rubber heel, elalms 7, 9, 
and 10 construed, and the peculiar concavlty indicated by tlie suction effect 
of tlie construction shown held a limitation of ail claims essential to show 
invention over that of a prior patent ; also held not infringed. 

2. Patents <3=>168(2) — ^Estoppel and construction by Patent Office record. 

When applicant put a construction upon a claim phrase in order to 
distinguish from a référence and get an allowance, he should be held to 
that construction. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Suit by the I. T. S. Rubber Company against the Tee Pee Rubber 
Company, Incorporated. From an order granting a preHminary in- 
junction, défendant appeals. Reversed. 

Frederick P. Fish, of Boston, Mass. (C. P. Goepel, of New York 
City, and J. L,. Stackpole, of Boston, Mass., on the brief), for appel- 
lant. 

F. O. Richey, of Elyria, Ohio, and Charles A. Brown, oi Chicago, 
111., for appellee. 

Livingston Gifford and Charles S. Jones, both of New York City, 
amici curise. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. This is an appeal from an order for 
prelirdinary ihjunction against infringement of the Tuiïord réissued 
patent No. 14,049, dated January 11, 1916, for rubber heel.' This is 
the fourth branch of the litigation on this patent which bas reached 
this court. In Fetzer v. I. T. S. Co., 260 Fed. 939, 171 C. C. A. 581, 
and in U. S. Rubber Co. v. I. T. S. Co., 260 Fed. 947, 171 C. C. A. 589, 
we construed various claims of the patent and held that they were valid 
and infringed. In Elyria Co. v. I. T. S. Co. (C. C. A.) 263 Fed. 979, 
we decided that the form of heel there involved did not infringe. Réf- 
érence to thèse opinions will make it unnecessary to repeat hère the 
gênerai situation. 

[1] We bave thought that the présence in most of the claims of the 
phrase "concavo-convex on every line of cross section" imported in- 
to them a requirement that the upper surface of the heel be "saucer- 
shaped" rather than "scoop-shaped," and the présent case présents, for 
its first problem, a question of the application of thèse définitions. It 
is quite clear to us that the lift of the présent défendant, the "T. P." 
heel, rnust, unlike that of the United States Rubber Company, be classi- 
fied with that of the older patent to Nerger, rather than with Tufford. 

^;=5For other cases see same topic & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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Every test suggested in our former opinions and every theoretical prin- 
ciple of opération requires this conclusion. Because there has been 
misunderstanding of the principle upon which we intended to distin- 
guish, and for a clearer présentation of the matters to be considered, 
we hère insert drawings indicating the longitudinal cross section and 
the transverse arch at the breast, each coincident with the upper sur- 
face, of the four varying forms of lifts se far involved in the litiga- 
tion.^ 

NcRGtR TuFFORD U.S.Co. T. P. 



a— a Llne of under surface of leather heel. 

b— b Line of central attachment point. 

c— Mlddle of longitudinal center. 

d--d Center of rear upper edge. 

e— e Upper breast corners of traosverse arcb. 

f"t Center of breast edge. 

In order that thèse lines should truly represent their relative situa- 
tion, they are shown in each case as they will be when the upper edge of 
the lift is horizontal ; i. e., when the lift is placed up against the hori- 
zontal bottom of the heel (indicated by the dotted line a a) ready for 
attachment, but before applying any distorting pressure. As we point- 
ed eut in the Fetzer Case, 260 Fed. 940, 171 C. C. A. 581, some such 
common basis for positioning of the varions lifts must be adopted, or 
there can be no intelligent comparison of the différent forms. If the 
lifts are merely rested loosely upon the flat surface of a counter or desk, 
and are allowed to position themselves, it is obvions that whether the 
upper surface will hold water like a saucer, or allow the water to run 
eut like a scoop, will be dépendent, not at ail upon the form of that 
surface, but rather upon how the weight of rubber may happen to be 
distributed, so as to fix the center of gravity, or upon such irregularities 
as there may be on the under surface. On this rather natural, but de- 
ceptive, test, the T. P. will rock rearwardly into such a position that 
the top seems to be saucer-shaped ; but when the test is corrected, to 
bring it to the common standard, the above drawings make it clear that 
on the longitudinal cross section, the lowest spot is at the breast, and 
is not centrally disposed. 

Not only is this theoretically true, but inspection and careful meas- 
urement of the numerous exhibits now presented show that every one 
of the I. T. S. and the U. S. Co.'s lifts has a low spot centrally disposed, 

1 The drawing of the line in the Nerger patent is criticized by Tufford as 
not definite enough to rely upon. We therefore adppt the form insisted upon 
by Tufford as tlie tnie one, as indicated by the Nerger heels manufactured., 

The inserted drawings are inaecurate représentations of the exhibits, in 
that, in the latter, the depth of the point c below the line a a varies, while in 
the drawings this is arbitrarily made equal ; but the relative shapes of the 
upper concavitles are correctly indicated. 
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while in every one of the T. P. lifts the distance from the top plane to 
the longitudinal center of the upper surface constantly increases as 
the breast is approached, and is greatest at that point. Applying the 
practical test of whether liquid is retained in this cavity when the top 
edges are made horizontal, we find that there is no such rétention ; 
it ail runs out, except that minute quantity which will not flow over a 
relatively dry surface. The affidavits which state the contrary resuit 
must be based upon an abnormal positioning of the lift, unless water 
has lost its inhérent tendency to run down hill. 

We do not overlook that Nerger's upper central longitudinal line, 
from center to breast, is horizontal, while the T. P. is a curve ; but this 
is immaterial, as it is a downward curve — not upward — and so is even 
further away from Tufford than Nerger is. If Nerger is to be dis- 
tinguished, because horizontal, the T. P. is yet more to be distinguished, 
because more than horizontal. There is no escape from the conclusion 
that the T. P. lifts do not infringe those claims of the patent which 
call expressly for the concavo-convex form on every line of cross sec- 
tion. 

It is said that claims 7 and 9 do not contain this limitation, and that 
therefore a broader question is presented. Claims 5, 6, and 8 hâve, 
for one élément, "a body portion of concavo-convex form on every line 
of cross section." Claim 7 (and the same is true of claim 10) describes 
this élément as "a body portion, the attaching face of which is concave 
and the tread face of which is convex on every line of cross section." 
It is now urged that in claim 7 the descriptive restriction, "on every line 
of cross section," applies only to the immediately preceding "convex" 
and not àt ail to the more remote "concave." This is to say that thèse 
claims contemplate a structure which, upon its lower or tread surface, 
should be convex on every possible cross section, but on the upper sur- 
face need not be of correspônding form, but might be of any shape 
which would generally respond to the word "concave." Grammatical- 
ly, this construction is possible, but we think it unnatural. No such 
variant is suggested in the spécification or the file wrapper proceedings, 
and, as indicated hereafter, we should regard that construction as a 
departure from the principle of Tufford's invention, as that principle is 
imported into claim 7 by the later requirement in that claim that there 
must be unif orm pressure upon the edge ail around when the central 
portion is forced up into position. We think the form of this phrase 
used in claims 5, 6, and 8, and the form used in 7 and 10, as above 
quoted, are intended to express precisely the same thought. 

[2] Claim 9, as it is found in the patent, is quoted in the margin.- 
So far as concerns the particular phrase so far treated, this claim re- 
quires only that the attaching face should be concave and the tread con- 

" Claim 9 : A lieol lift of résilient inatorinl comprlsing a body portion, the 
attaching face of which is concave and the tread face of which is convex, the 
concave face of the lift belng unbroken and lying entirely below a plane pass- 
ing through the rear upper edge and the breast corners of the lift, tvhcreby, 
when the convex tread face Is depressed to flatten said lift a suction will be 
created between the lift and the heel to hold the attaching face of the 
lift throughout its entire extent in contact with the exposed face of the heel. 
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vex. If thèse words could hâve the broad quality or meaning to which 
they would often be entitled, the T. P. lift would in this respect respond, 
in the common sensé of the words, and perhaps in the technical sensé. 
It would not be impossible to speak of the scooped-out upper surface of 
the T. P. lift as "concave." It is said that the présence of the steel 
reinforcing plate in Nerger prevented the suction effect which this 
claim calls for, and hence that this claim is rightly to be distinguished 
from Nerger in that particular, and would be infringed by a lift, even 
though it were in Nerger's exact form, without the reinforcing plate. 
For the purpose of this opinion we may assume, without intending 
thereby to décide, that the mère omission of this plate from Nerger 
would be invention, if the lift then would accomplish a useful new re- 
suit. That assumption does not end the question ; the actual limitations 
of claim 9, expressed or necessarily implied from its language, remain, 
and their true interprétation makes important a resort to the file wrap- 
per history. Although there is some confusion, caused by the redraft- 
ing of a body of claims, rather than by preserving their individual iden- 
tity, this one is fairly traceable to claim 10 in the application as fîled, 
which was: 

"A heel lift, formed of yieldable material aiul provided with a normally con- 
vex tread face and a normally concave attaching face, defining a .suction area, 
whereby, wlien the lift is posltioned on the fiât surface of a lu'cl anil pressure is 
applied to the convex face of the lift, the (margin) entire attaching face» 
of said lift will be retained in engagement with the (margin) face of the 
heel by the action of the suction area." 

This claim, with others, was rejected. Thereupon applicant amended 
by adding, as No. 11, a claim which, in still otHer language, led to the 
functlonal statement: 

"The attaching face formiiig au extendod suction area to hold the lift In 
intimate contact with a shoe heel when flattening pressure is applied to the 
convex tread face of the lift." 

Thèse claims were again rejected on the same référence, and on réf- 
érence to Ferguson. See opinion in Fetzer Case, 260 Fed. 943, 944, 171 
C. C. A. 581. Thereupon applicant added to his spécifications a state- 
ment of the suction effect, whereby the lift would be held against the 
heel while the workman was nailing it on, and amended claims 10 and 
11 by substituting "entire attaching face" for "margin," and claim 11 
by substituting "face" for "member." Thèse claims were ail rejected 
on référence to Nerger. Applicant canceled them ail, and substituted 
the f ollowing under the numéral 8, being the immédiate antécédent of 
issued 9 (as filed, it contained the words in parenthèses and omitted 
those in italics) : 

(S) 9. "A heel lift of résilient material comprising a body portion, the at- 
taching face of which is concave and the tread face of which is convex (and 
normally held in .such form by its inhérent re.silicnoy only), the concave face of 
the lift being (free from projections), vnhroken, and lying eniirehi heJow a 
plane passing through the rear iippcr edge and hreast corners ôf the lift 
whereby, when the convex tread face is depressed to flatten said lift, a suction 

2 The words in parenthesis are the original form ; those in Italics were 
substituted by an early amondment. 
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will be ereated between the lift and the heel to hold the attachlng face of the 
lift tbroughout its eptire extent in contact witb the exposed face of the heel." 

This again was rejected, with the statement by the examiner that 
Nerger's rubber heel Uft had an upper surface concave on any line of 
cross section and tread surface concentric thereto, that Nerger fully 
responded to ail of thèse claims, except as applicant omitted the rein- 
forcing plate, and that there was no invention in the mère omission of 
the plate. The examiner also said that the temporary adhésion and 
suction, relied upon to draw the lift into contact with the heel before 
nailing down, were not disclosed in the spécification, and in any event 
would not occur, becàuse the nail holes would prevent a vacuum. The 
statement of nondisclosure was true, as the amendment to the spéci- 
fication which had béen introduced, describing this preliminary suc- 
tion effect, had beeh, by another amendment, erased. Applicant then 
amended the spécification by inserting the matter found in Unes 83-99 
of page 2 of the spécification as issued, and redrafted and revised the 
claim, so that it took the amended form shown above. After some 
further discussion, the claim in this form was allowed. 

Mindful of the danger of giving too great weight to the mère ar- 
guments of the attorneys in Patent Office proceedings, we pass by the 
repeated statements and arguments which show the clear understanding 
of the attorneys that the "saucer shape" was of the essence of Tuf- 
ford's invention, and coming to the insertion or rétention in claim 9 
of language which must be interpreted, we find that Tufiford was pre- 
senting a combination which was expressly distinguished from Ner- 
ger by the phrase "nortnally held in such form by its inhérent resiliency 
only," and was perhap^ distinguished from Nerger by the further re- 
quirement that the upper face was of such concave shape and so smooth 
that the flattening of the concavity would give a suction which would 
hold the entire extent of the surface of the lift in contact with the ex- 
posed surface of the heel. Being rejected upon a repeated référence to 
Nerger, he amended by striking out one clause and inserting another. 
He erased "normally held in such form by its inhérent resiliency only." 
He thereby ceased to rely upon merely the absence of Nerger's plate 
as distinguishing. He inserted the requirement that the concave face 
should be below the plane passing through the rear upper edges and 
the breast corners of the lift. We hâve held, in the U. S. Rubber Co. 
Case, 260 Fed. 948, 171 C. C. A. 589, in effect, that this insertion of it- 
self would not distinguish from Nerger; hence we can now only say 
that its addition at this timé serves to emphasize that the suction effect 
was thus presented and relied upon as the substantial feature dis- 
tinguishing from, and showing invention over, Nerger. In effect, the 
Patent Office said : 

"To omit Nerger's plate is not Invention, and, unless you bave some better 
distinction than that, we will not grant you a patent." 

Tuffprd replied: 

"The important distinction Is in the shape and kind of concavity of the 
upper surface. I bave a concavity which, by its flattening, produces an effec- 
tive suction over the entire surface ; Nerger bas not that kind of a concavity,; 
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and I am, in claim 9, distlngulshing by calUng for an unbroken concave face 
lying entlrely below a certain plane, and of such shape tbat [whereby] thls 
estent of suction, thus effective, will be created." 

We can see no reason why the settled prînciple of estoppel does not 
apply to this situation. Unless Tufford had put into his daim, origi- 
nally or by amendment, language whrch distinguished from Nerger as 
to the shape of the upper concavity, he would not hâve received his 
patent, and he must be held to the restriction which he has thus ac- 
cepted. ' 

This construction of claim 9 does leave as much distinction between 
that claim and some otliers as there otherwise might be; but, even 
then, the case is the common one where the applicant has used in dif- 
férent claims différent forms of expression for slightly varying ideas, 
and it is quite conceivable that there should be forms of concavities 
not geometrically perfect which would, nevertheless, bring the substan- 
tial resuit called for by claim 9; indeed, we so held in the U. S. Rub- 
ber Co. Case. 

Nor can we think this construction of claim 9 overnice. Rather is 
it merely confinirig TufFord to his actual invention. We quite agrée 
with Tudge Brown in his conclusion (I. T. S. Co. v. United Lace, etc., 
Co. TDist. of R. I., June 11, 1920] 266 Fed. 375), that Tufford's meri- 
torious advance was in the efïect he secured, and we think this was 
an efïect of which. suction is not the operative élément, but is rather the 
symptom. Tufford aimed at a lift of such material, and with a surface 
so shapcd that the flattening of the center would produce an automatic 
intensive sealing at ail the edges, including the breast. Merely omit- 
ting the plate from Nerger would not get this resuit, because Nerger's 
shape was not right. Nerger's breast edge, without the plate, would 
not seal, except as nails might be driven in far enough and near enough 
to the edge, so that they would produce the sealing pressure, even if the 
lift were flat. The omitting of Nerger's plate by itself will not get the 
desired resuit ; the reshaping of Nerger's upper surface is also neces- 
sary ; both must co-operate ; and hence the construction which we give 
to claim 9 is essential to its validity. 

Referrlng to this suction effect as an indication or symptom of the 
présence of the essence of the invention, we are satisfied that the T. P. 
lifts do not hâve it in substantial extent, either theoretically or prac- 
tically. Theoretically they cannot. The depth of the transverse arch 
at the breast is such that, when this part of the face is pressed up flat, 
there is a strong tendency for it to spring down away again and résume 
the transverse arch form. To resist and overcome this there must be a 
greater force applied on the longitudinal arch, caused by the pressing 
up of its center. This greater force cannot exist when the transverse 
arch in its normal shape, to which it tries to return, is deepest at the 
breast (unless the effect of this condition is in some way neutralized). 
Referring back to the drawings, it seems quite plain that, if the center 
is driven up and nailed to the heel.(but without compressing the rubber 
between the nail head and the leather heel), the effect will be : In Ner- 
ger, it will tend to cause the Une c / to lie up flat against the heel, and 
the "retractive" coun ter force from the transverse arch at the breast will 
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tend to make an opening at this point. In the T. P. heel, line c f will 
become an arch, fastened up at one of its ends only, and the other end 
will not be held up with any more force, but with less, than if the arch 
were a horizontal line. In both the Tufford and the United States Rub- 
ber Company heels, the natural tendency of both ends of the longitu- 
dinal arch to return to shape and to take a higher place than the 
center will produce a maximum amount of pressure at the breast. 

Practical experiments with the samples submitted confirm thèse théo- 
ries. It must not be forgotten that perfectly plane surfaces of rubber 
will adhère by suction to a hard smooth surface, like glass, if sufficient 
pressure is applied to squeeze out any air that might be between them. 
That is not the kind of suction to which Tufïord refers. He refers to 
the kind which will be more persistent, and which will arise under im- 
perfect conditions, because the sealing pressure is hardest at the edge 
where the air would naturally come in. We do not find that any one 
of the T. P. samples submitted will adhère by èuction to a smooth sur- 
face, even momentarily, as the resuit of merely flattening, and with- 
out a gênerai squeezing pressure. Observation shows that, as the 
concavity is flattened by pressure at the center, when the center cornes 
into contact with the heel, the breast arch still remains open, or tends 
to, and only additional pressure and compression at the center, further 
distorting the shape, firmly close the breast. With any release of pres- 
sure, the breast springs open first, or tends to. 

We are satisfied that, whether it should be said to be due to the depth 
of the transverse arch at the breast or to the fact that in its normal 
form the longitudinal surface does not rise from the center to the 
breast (which we think two forms of expression for the same fact), 
the performance of the T. P. lift, in respect to this gênerai theory of a 
sealing pressure strongest at the breast edge, does not follow Tufïord, 
but rather Nerger. Merely by the central attachment Tufford gets the 
strongest sealing pressure at the breast, while with the same center at- 
tachment the T. P. gets no substantial pressure at this point, and it can 
get a further and effective sealing only by further fastening or nailing 
near to the breast edge. Samples hâve been presented, comprising lifts 
fastened to a board, and showing an irregular edge in the board sealed 
by the breast edge of the Tufford and T. P. lifts in apparently the same 
manner; but this effect is produced in the Tufford lift (in some mea- 
sure) by its kind of concavity, and in the T. P. by driving the fastening 
nails nearer the edge, and continuing the driving until the rubber is 
compressed by the head of the nail and thereby squeezed into the ir- 
regularities. We get measurably the same effect >vith the O'Sullivan 
flat heel ; hence this test is not persuasive. 

We conclude that claim 9 is not infringed, and we think the prelimi- 
nary injunction against the patent infringement should not hâve been 
issued. The order, therefore, will be reversed, and the case remanded 
for further proceedmgs in accordance vi'ith this opinion. 

On Pétition for Rehearing. 

PER CURIAM. As shown by the opinion in this case, we reached 
the conclusion that the Tee Pee lifts did not hâve the peculiarly shaped 
surface, called saucer shape, which vvas characteristic of the Tufford 
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invention, but had, rather the scoop shape which served to classify 
them with the earlier Nerger device. This conclusion was fortified 
by observation of the samples submitted, and by certain manipulation 
by us of the exhibits, as recited. From thèse, we inf erred that the Tee 
Pee lifts did not hâve that automatic, intensive sealing at the edges 
which was symptomatic of the Tufford invention, as we interpreted 
the claim under discussion. Upon application for rehearing, counsel 
for plaintifï now challenge the accuracy of the observation and experi- 
ments recited in the opinion, and insist that they can, by experiment 
in open court, if permitted a reargument, demonstrate that the Tee 
Pee lifts will adhère by suction and will hâve this intensive sealing, 
even at the center of the breast edge. 

Since counsel hâve not had the opportunity, we must, in passing on 
the rehearing pétition, assume that they would be able to succeed in 
their proposed experiments; and, if what was said in the opinion on 
this subject were vital to the conclusion reached, a rehearing should 
be permitted. However, we do not regard it as vital. The fact re- 
mains that the upper surface of the Tee Pee lift is not concave, in the 
sensé in which that word was used by Tufïord in order to distinguish 
from Nerger and get his patent allowed. If it may be true that suffi- 
ciently skillful manipulation of the Tee Pee lifts will make them, for 
a time and in a degree, act like the Tufford lifts, and if it should there- 
from be inferred that this distinction in shape hetween Tufïord and 
the Tee Pee is immaterial, the further inference will be inévitable — 
since the Tee Pee must be classed with Nerger as to this shape — that 
there was no substantial distinction in this respect between Nerger and 
Tufïord, and that Tufford and the Patent Office were wrong in the 
theory upon which alone issue of the Tufford patent was procured- 

The application for rehearing is denied. 
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(District Court, S. D. Ohio, W. D. September 28, 1920.) 

1. Patents "©=328—1,075,285, for cutter-setting dial, held valid and infringed. 

The De Leeuw patent. No. 1,075,285, for a cutter-setting dial, held 
valid and not anticipated ; also Infringed. 

2. Patents '&=2'î(2) — Placing ordinary scale of graduations in new place on 

machine held invention. 

l'IaintiflE had for a long time manufactured a cutter grinder with 
différent soales of graduation on différent places on the machine, to 
adjust adjustable parts for différent angles of grinding. Held, that Its 
patent for placing an ordinary scale of graduations upon part of the ma- 
chine, namely, the spindle, to which it had never been applied, to adjust 
the parts for the proper grinding angle, was not void for lack of inven- 
tion, on the ground tliat the ordinary scale of graduations had previously 
been used in ail kinds of places, on ail kinds of instruments, for the 
placing of graduations on the spindle introduced a new élément into the 
combination by making the spindle perform a new funotion ; that is, made 
it an instrument of measurement. 

3. Patents <©=>27(1) — Adoption of conunon expédients in making new use 

may be invention. 

The mère adoption of common expédients in adapting an existing 
machine to a new use is nevertheless invention, where the thought of 
the adaptation is uew. 

2G8 F.— 17 
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4. Patents ®=>328— l,a71,634, for tooth rest, held not infringed. 

Tootb rest patent of De Leeuw, No. 1,071,634, held not infrlngcd. 

In Equity. Suit by the Cincinnati Milling Machine Company against 
the Oakley Machine Tool Company and others. Decree for plaintiff. 

Albert F. Nathan, of New York City, for plaintiff. 
Wood & Wood, of Cincinnati, Ohio, for défendants. 

PECK, District Judge. The patents in suit hâve to do with devices 
used in the sharpening, by grinding, of those cylindrical metal-cutting 
tools known as milling cutters. 

[1] 1. The De Leeuw Patent, No. 1,075,285, for a Cutter Setting 
Dial. — In the machine to which this patent relates, the essential élé- 
ments are a grinding wheel and a spindle head for holding the tool to be 
ground, mutually adjustable with relation to each other, so as to bring 
the grinding wheel to act upon the edge of the tooth at the desired angle. 
The machine is also equipped with an adjustable arm, bearing what 
is known as a tooth rest, upon the end of which the tooth is supported 
while ground. It is highly important that the proper angle be given 
to the cutting edge of the tooth. This is known as the clearance angle. 
Prior to De Leeuw's invention, the method of getting this angle was 
by adjusting the respective élévations of the grindstone and the edge to 
bé ground. In order to do this with accuracy, the manuf acturers pub-, 
lished tables showing the varions angles of clearance that would resuit 
from various élévations, respectively. Thèse tables necessarily had 
to cover the range of the various diameters of grinding wheels and 
cutters to be ground and of the angles of clearance to be obtained. 
They were complex, incomplète, difficult of usage, and in practice nec- 
essarily produced certain minor errors. The resuit was that the 
operators of machines were apt to disregard them and rely upon ex- 
périence and the eye. 

[2] De Leeuw solved this difficulty by the realization that the arc 
through which the edge is rotâted from the plane of the cutter's axis 
will measure the angle of clearance imparted by the grindstone to that 
edge, provided the grindstone cuts in a vertical plane. He also realized 
that the grindstone always cuts on a Une tangent to its circumf erence at 
the point of contact, and that, if that point is in the horizontal plane of 
the grindstone's axis, it will eut at right angles thereto; that is to say, 
vertically. His method was therefore to bring the edge into the plane 
of the axis of the milling ctjtter, rotate it the desired number of degrees, 
and bring the grindstone to it in such a way that the point of contact 
would be in the horizontal plane of the grindstone's axis. In using 
what is known as a cup wheel, the last movement was unnecessary, be- 
cause the cup wheel always cuts vertically. To utilize this mathemati- 
cal formula, it was essential that there should be means for measuring 
the arc of rotation of the cutter. That he supplied by putting gradua- 
tions upon the spindle and an indicating mark on the housing adjacent 
thereto. The gist of his patent is this scale of graduations upon the 
spindle, in combination with the other features of the machine. Ail 
of those other features are old, except that the tooth rest in the new 



CINCINNATI MILLING MACH. CO. V. OAKLEY MACH. TOOL CD. 259 

(268 P.) 

device has a greater range o£ adjustability than any theretofore used. 
The resuit of placing thèse graduations upon the spindle was to enable 
the operator to utilize De Leeuw's formula, and to set the cutter to be 
ground at any desired angle, easily, accurately, and without référence 
to charts or tables, but by simply turning the spindle the number of de- 
grees desired for the clearance angle. 

It is insisted by défendants that in placing graduations upon the 
spindle there was no invention. It seems clear that the graduations in- 
troduced a new clément into the combination; that is to say, an instru- 
ment of measurement. The spindle performed a new function ; it not 
only held one end of the cutter as theretofore, but it measured the arc 
of the cutter's rotation. This new measuring function of the spindle 
enabled the operator to use the machine in a manner theretofore im- 
possible, and produced a new and highly useful resuit. The adding 
of the graduations was not the mère expected skill of the calling. 
The best proof of this is that, although the machine had been upon 
the market for some 30 years, during which a simple and accUrate 
means of setting to given angles had been highly to be desired, and in 
which time there had been some groping toward it (particularly in the 
device of Chase, hereafter to be mentioned), and although the machine 
had been operated by many presnmably highly skilled in tlieir calling, 
the resuit had never theretofore been attained. 

[3] It is also urged by défendants that placing the graduations upon 
the spindle was a mère duplication of parts. There were, it is true, 
upon the old machine four other rotary adjustments, each of which was 
provided with graduations. The head spindle itself had two other ro- 
tary motions, one upon a vertical axis, and the other upon a horizon- 
tal axis transverse to that of the spindle. Both of thèse were provided 
with graduations which could be, and were, used, prior to De Leeuw's 
invention, for obtaining clearance angles in grinding a straight tool; 
that is to say, an end edged tool. Although the purpose of thèse gradu- 
ations was, in a measure, kindred to that of those added by De Leèuw, 
yet they could not be made to perform the same function; that is, to 
obtain the clearance angle of the tooth edge of a cylindrical cutting 
tool. The défendant cites to this point Houser v. Starr, 203 Fed. 264, 
272, 121 C. C. A. 462, 470 (C. C. A. 6), It is there said : 

"The fact that no one had before comblned ail thèse features, which fact, 
while not controlling, is often persuasive to show invention, eannot prevail 
agalnst a clear case of the mère adoption of common expédients In adapting an 
exlsting machine to a new use, and In a case where the thought of adaptation 
is not new." 

The last clause of the sentence quoted seems to exclude the présent 
case. Hère the adaptation contemplated was the measurement of the 
arc of the cutter's rotation. The thought of the utility of such measure- 
ment, and of the resuit obtainable thereby, was new. The graduations 
were introduced to serve this new adaptation. Therein lay the inven- 
tion. The mère placing of the graduations upon the spindle would hâve 
been well within the expected skill of the ordinary operator of this 
machine, had the idea of their adaptation entered his mind. Bullock 
Electric Mfg. Co. v. General Electric Co. (C. C. A. 6) 149 Fed. 409, at 
page 420, 79 C. C. A. 229, recognizes the same rule. 
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Had it been possible to find the clearance angle for a milling cutter 
by use of the graduations on the transverse axis of the old spindle 
head, the subséquent placing of additional graduations for the same 
purpose upon the longitudinal axis would hâve been within the rule 
that mère duplication is not invention. But such was not the case. 
De L,eeuw gave to the art a machine capable of doing what no grinder 
for milling cutters had ever donc. He did this by solving a mathe- 
matical problem and adding the necessary instrument of measure- 
ment to the machine to enable the operator to use his solution. That 
he used an existing part as the basis of his instrument of measure- 
ment enhanced the value of his achievement. This was invention, and 
he was entitled to the reward of a patent for it. 

It is argued, also by défendants, that De Leeuw's invention was an- 
ticipated by varions publications and devices. Chase's instrument, a 
description of which was published in the American Machinist of 
April, 1903, was an attempt toward the simplification of the task of set- 
ting a milling cutter in the grinder at the correct angle. With référence 
to grinding with the cup wheel he did measure the arc of rotation of 
the cutter, but he did not do it by graduations on the spindle. He used 
the cumbersome method of temporarily mounting a beam on the axis 
of the spindle and measuring the arc of rotation of the beam at a dis- 
tance from the axis equal to the radius of the cutter to be ground, 
and setting the tooth rest at the point so found. This measurement 
he made by setting up a scale at the end of the beam. His method 
was clumsy compared to De Leeuw's, and resulted in a certain slight 
error, because the tooth rest would not, in practice, occupy the actual 
position determined for it, but had to be moved to get it out of the 
way of the grindstone. With référence to disc-wheel grinding, Chase's 
method did not measure the arc of rotation of the cutter at ail. At 
this point Chase departed from that essential of De Leeuw's method, 
viz. grinding always in a vertical plane. He resorted to the expédient 
of measuring ofï the necessary arc of rotation upon the circumference 
of the grindstone and grinding at a point below the plane of its hori- 
zontal axis. Chase's work only serves to illustrate the complète dark- 
ness of the prior art as to the' simple method introduced by De Leeuw. 

The closest to an anticipation shownby the évidence is the work of 
one Irvin Newsome, then a machinist, upon one of plaintifï's' old grind- 
ers in a factory at Madison, Wis! He operated entirely with the cup 
wheel, and observed that, having once obtained the correct clearance 
angle for a certain tool, he could again give to it, or to another like 
tool, the same setting in the machine by rotating it through the same dis- 
tance. To enable himself to do this he made half a dozen marks upon 
the spindle and a starting mark upon the housing. His marks did not 
represent degrees, or any other standard System of measurement, but 
simply the amounts of rotation he had theretofore given other tools 
to produce the resuit. He worked at the machine during part of the 
year 1910, and during this period made and used his marks. He 
showed his employer what he had done, and asked to hâve the spindle 
taken off and graduations regularly milled upon it. His employer did 
not do so. When Newsome ceased to work upon the machine during 



CINCINNATI MILLING MACH. ÇO. V. OAKLEY MACH. TOOL CO. 261 

(268 F.) 

the year aforesaid, the matter was dropped. Apparently no one else 
iised, or was able to read, his marks ; and he himself , at the date of 
the trial, had forgotten what angles they represented, and stated that 
he would now be unable to make use of them. This was not an in- 
stance of public use so far persisted in as to become an established 
fact, accessible to the public or contributing definitely to the sum of 
knowledge; nor was it complète and capable of producing the resuit 
which De Leeuw produced, because Newsome's scale was not grad- 
uated, in the accurate sensé of the térm. Gayler et al. v. Wilder, 10 
How. 477, 13 L. Ed. 504; Coffin v. Ogden, 18 Wall. 120, 21 L. Ed. 
821 ; Walker on Patents, sec. 71. 

The Conradson patent cited by défendant shows no graduations 
adapted to finding the degree of clearance in grinding a cylindrical cut- 
ting tool, although it does show graduations adapted for finding such 
angle with référence to a straight or end edged tool. It is therefore 
no nearer to the patent in question than was the very machine which 
the patentée improved. 

No évidence is found in the record of a true anticipation. It is 
therefore held that the De Leeuw patent aforesaid is valid. 

The defendant's device has a graduated ring upon the spindle-head 
housing adjacent to the spindle, not fixed, but movable, but which 
necessarily must remain stationary during the measurement of the arc. 
The indicating mark is upon the spindle. Thus the position of gradu- 
ations and indicating mark upon spindle and spindle housing, respec- 
tively, as found in the plaintifï's device, are reversed in the device of the 
défendant. Neither this reversing nor the placing of the graduations 
upon the movable ring is sufificient to avoid infringement. No one be- 
fore De lyCeuw provided graduations upon the parts constituting the 
spindle-head combination for measuring the rotation of the spindle, 
and the patent awarded him is entitled to a construction sufficiently 
broad to protect his invention as described in the claims. Accordingly 
the patent is held to be infringed by the defendant's device. 

[4] 2. As to the Tooth Rest Patent of De Leeuw, No. 1,071,63^: It 
is necessary, after the position of the cutting edge has been determined 
by means of the graduations above referred to, that the tooth should 
be there supported by an arm or bracket known as a tooth rest. The 
cutter must, however, be free to rotate upon its axis between the 
spindles, in one direction, so as to bring the next tooth to position at 
the grinding wheel. Prior to the patent in question support for the 
tooth allowing such movement was furnished by mounting upon an 
arm a blade of sufficient flexibility to permit the passage of the tooth 
during the necessary rotation. This flexible blade was usua'ly held in 
a sliank carried by a slotted arm bolted to the table of the machine, 
and always had certain range of adjustability. The plaintifï's tooth 
rest is described as "universal" — that is, adjustable to any position, 
being provided with two adjustable arms, as well as the tooth rest 
proper, and its shank. The adjustable feature of the arm was antic- 
ipated in the former art, and extending the range of adjustability as 
shown was within the ordinary .skill of any compétent mechanic. 

As to the tooth rest proper, the patentée abandoned the flexible 
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blade and made his tooth-supporting member of what is known as 
"clapper-box" construction, viz. a rigid blade pivoted to the end of the 
arm, spring-pressed, provided with a stop to retain it in position. De- 
fendant's device, so far as the universally adjustable arm is concerned, 
is. identical with that of the plaintifï. Défendant, however, did not 
adopt the clapper-box construction ' for the tooth rest proper, 
but, with certain modification, adhered to the ancient method of us- 
ing a flexible blade. Défendant makes his blade thin near its base 
and flexible at that point only, instead of throughout, or near its tip, 
and incases the whole in a métal tube, the inner surface of which acts 
as a stop. The rigidity of the tooth rest, which De Leeuw secured by 
the clapper-box construction défendant secures by making the upper 
portion of the blade stiflf and nonyielding. In his spécification De 
Leeuw says : 

"The tooth rest proposed by thls Invention îs a considérable departure from 
the ptinciples heretofore utilized in such devices ; that is to say, instead 
of employing a flexible blade having its shank rigidly fastened to the sup- 
porting arm or member, this invention utilizes a rigid blade having a pivotai 
mount on the arm and re.siliently spring-pressed into a normal relation there- 
with whereby it may yield to permit of the passage of a tooth." 

The defendant's tooth rest is very accurately described by so much 
of the above language as refers to the prior art, from which the in- 
venter claimed to départ, and consequently the defendant's tooth rest 
cannot be an infringement of the aforesaid patent within any construc- 
tion that could fairly be placed upon it. The patent itself shows little 
or nothing not theretof ore known ; but, as it is now held to be not in- 
fringed, it is not necessary to pass upon its validity. 

3. It is claimed that the défendants hâve been guilty of acts amount- 
ing to unfair compétition, for which increased damages should be 
awarded to the complainant. Ludwigs v. Payson Mfg. Co., 206 Fed. 
60, 124 C. C. A. 194. It is, however, not found that they hâve been 
shown to be guilty of conduct warranting such assessment. 

The usual decree may be taken in accordance herewith for injunc- 
tion and an accounting. 



WESTINGHOUSE ELECTRIC MFG. CO. v. BINGHAMTON R¥. CO. 
Pétition of PHELPS. 

(District Court, N. D. New York. October 27, 1920.) 

L Reeeivers <S=>95 — Consent to contract whicli will save expense subje«t to 
Public Service Commission's approval. 

The court will authorize its recelver to enter into a contract with 
another corporation for' the construction of a power and transmission 
Une, which vnll enable the receiver to secure power for tlie opération of 
the property at a great saving, though the contract requires the Issuance 
of secùrities, which cannot be done until the approval of the state Public 
Service Commission is secured, since it is not probable Ihat such approval 
will be withheld âfter the court authorizes its receiver to act. 
2. Raiiroads <S=»62 — Electric railvray Company can build power transmission 
line. 

l'nder Railroad Law N. Y., §§8, 17, aufborizing a railroad corporation 
to hold property to aid it in the construction, maintenance, and accom- 
modation of its railroad, and to condemn from time to time property for 
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additions, betterments, and faciUties neeessary or convenient -for Us 
maintenance, an electric raiiway company has authority to acqulre real 
estate and contraet for the construction of a power transmission Une 
from the state line to Its Une of rallway. 

In Equity. Suit by the Westinghouse Electric Manufacturing Corn- 
patiy against the Binghamton Raiiway Company. Pétition of William 
G. Thelps, as receiver of the Binghamton Raiiway Company, for au- 
thority to exécute a contraet for the construction of power transmission 
line. Authority granted. 

The receiver of the Binghamton Raiiway Company, William G. 
Phelps, pétitions for an order of this court authorizing him as such 
receiver to exécute a proposed contraet between the Scranton, Mont- 
rose & Binghamton Railroad Company and the said Binghamton Raii- 
way Company, the main object and purpose of which is to bring about 
the construction of a power transmission line from the said state line 
to the village of Endicott, Broome county, state of New York, into 
and through which village the Binghamton Raiiway Company's line of 
raiiway now extends, and the purpose of which is to cheapen the cost 
of power in operating the Binghamton Raiiway Company's System. 

Keenan, Brink & Harrison, of Binghamton, N. Y., for receivef. " 

Locke, Babcock, Spratt & Hollister, of Buffalo, N. Y., for bondhold- 
ers' committee and Fidelity Trust Co. of Buffalo. 

Harry C. Reynolds, of Scranton, Pa., for Scranton, M. & B. R. Co. 

RAY, District Judge. The Binghamton Raiiway Company is a cor- 
poration organized under the laws of the state of New York, and is 
engaged in operating a street raiiway line, the total trackage of which 
is about 50 miles and extends from the city of Binghamton easterly to 
Port Dickinson and westerly to the village of Union. It now génér- 
âtes its own power, and to enable it to do so uses coal procured from 
the coal fields of Pennsylvania, mainly from the anthra,cite région in 
the immédiate vicinity of the city of Scranton, Pa., but uses' some bi- 
tuminous coal, which is obtained from the western part of thé state of 
Pennsylvania. , / 

The Scranton, Montrose & Binghamton Railroad Corripany is a cor- 
poration organized and existing under the laws of the state of Penn- 
sylvania, and has its principal offices at the city of Scranton, in the 
state of Pennsylvania, which city is about 60 miles from the city of 
Binghamton. The said Scranton, Montrose & Binghamton Railroad 
Company is a street surface railroad company, and owns more than 
90 per cent, of the capital stock of the said Binghamton Raiiway Com- 
pany. The said Scranton, Montrose & Binghamton Railroad Company 
has already constructed and has in opération a power transmission line 
extending from the city of Scranton aforesaid to Brookside, in the 
state of Pennsylvania, where its generating power plant is located. The 
said Pennsylvania corporation has already constructed its power trans- 
mission line from Brookside, Pa., to the state line, at a point about 7 
miles distant from the village of Endicott, and has acquired certain 
rights of way for the building of its transmission line from the state 
line, through the towns of Vestal and Union, in the county of Broome, 
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State of New York, to En3icott. The proposed agreement, a copy of 
which is filed with this mémorandum of opinion, sets out thèse matters 
fully and quite clearly. 

By reason of its accessibility to the coal mines in the state of Penn- 
sylvania, the Pennsylvania Company is able to generate power for the 
opération of street railway Unes at much less cost than that of the 
Binghamton Railway Company, and it was stated on the argument, and 
is set forth in the papers, and has not been questioned or denied, that 
if the proposed agreement is executed and carried out the resuit will 
be a. saving to the Binghamton Railway Company of at least $50,000 
per year in the cost of power necessary for the opération of its line 
of railway. 

Since the appointment of the receiver in the action above entitled, 
who is now operating the Binghamton Railway Company and its Sys- 
tem, it has applied.for and finally secured authority to increase its 
rate of fare from 5 to 6 cents, and the Pennsylvania Company has ad- 
vanced money to pay interest on the bonded indebtedness of the Bing- 
hamton Railway Company to the extent of approximately $90,0C^. 
This last fact is not set forth in the papers, but the statement was 
made upon the oral argument, and is not denied, and has appeared to 
the court in other proceedings. The Binghamton Railway Company is 
now paying its operating expenses and necessary current repairs from 
its jncome. The saving in the cost of power above mentioned will be 
bénéficiai to the Binghamton Railway Company, as well as to its stock- 
holders and holders of bonds issued by said company and secured by 
a mortgage on its property, given to the Fidelity Trust Company of 
Bufïalo, N. Y., as trustée named in said mortgage, under which the 
bonds referred to were issued. The total bonded indebtedness of the 
Binghamton Railway Company approximates $2,374,000. Its outstand- 
ing indebtedness, not secured by mortgage or other liens, approximates 
$400,000. 

Mr. Babcock states that he has no objection to authority being given 
the receiver to apply to the Public Service Commission for authority to 
enter into the contract, but urges that the court should refrain from 
passing directly upon the merits of the question at this time. He urges 
that he does not see how the New York company can procure author- 
ity from the Public Service Commission to make the contract at this 
time; the New York corporation being in the hands of the court and 
a receiver. He urges that, being in the hands of a receiver and of the 
court, the New York corporation cannot now take a single step in the 
way of raising money till it is reinvested with its property, and he also 
insists that in his judgment the Public Service Commission ought not 
to and will not grant it any authority to bind itself to raise money till 
after the receivership is ended or the receiver discharged. 

[1] If, as is alleged and not denied, the exécution of the agreement 
proposed and its exécution will resuit in a saving of $50,000 annually 
in operating the Binghamton Railway Company, it seems to me that 
the application ought to be granted, and that the granting of such ap- 
plication cannot resuit in any injury whatever to the bondholders re- 
ferred to, represented by the bondholders' committee and by Mr. Bab- 
cock. The extension of the power transmission line from the state 
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line to the village of Endicott, about 7 miles, under the proposed agree- 
ment, is to be paid for in the first instance by the Pennsylvania Com- 
pany, and no money will be taken from the hands of the receiver or 
from the treasury of the New York corporation for that purpose. The 
proposi^on is that the New York corporation sHall issue certain obli- 
gations, payable in the future, to reimburse the Pennsylvania corpora- 
tion the cost of this outlay. The Pennsylvania Company is to furnish 
power over this transmission line at a reduced cost, which will fully 
compensate the New York corporation, if the agreement is executed 
and carried out, and the resuit is that the New York corporation is in 
no wise ured, but benefited, and the Pennsylvania corporation gets 
no benefit, except compensation for its outlay, and which is to come in 
the future. If there be any profits on the power furnished, then, of 
course, it would be benefited to the extent of that profit ; but there is 
nothing bef ore the court to show that the Pennsylvania company would 
dérive any such profit, and there is nothing in the papers. or before the 
court to indicate that the proposed agreement is not in ail respects just, 
équitable, and fair. 

It is the duty of this court to conserve the property of the Bingham- 
ton Railway Company now in the hands of its receiver, and to author- 
ize such action as will be a benefit to the company and its bondholders 
and the gênerai creditors of such Biiighamton Railway Company. 
There has not been a suggestion that the bondholders will be in any 
way injured or their rights prejudiced by the exécution of the pro- 
posed agreement. It has not been suggested that the rights of the trusT 
tee under the mortgage referred to, the Fidelity Trust Company of 
Bufifalo, will be in any wise prejudiced by the exécution of the pro- 
posed agreement. The receiver cannot proceed further than to exé- 
cute the agreement without the approval of the Public Service Commis- 
sion, and it seems to me that it would be folly to send this receiver to 
that commission for authority to exécute the agreement without the 
approval of the court, when the court is of the opinion that the author- 
ity ought to be granted, and that the interest of the Binghamton Railway 
Company, its creditors, and bondholders, demand that the agreement 
should be executed and the necessary authority granted, not only by 
this court, but by the Public Service Commission. 

[2] It îs urged by Mr. Babcock that the exécution of the proposed 
agreement by the Binghamton Railway Company would be ultra vires, 
in so far as it contemplâtes the participation of that company in the con- 
struction of and payment for a power transmission line from the state 
line between the two states to the village of Endicott, inasmuch as this 
transmission line in the state of New York would eut across country 
from the village of Endicott to the state line, there to take power gen- 
erated by the Pennsylvania company. If it be true, and I do not think 
it is, that the Binghamton Railway Company has not power under its 
charter to construct a transmission line to the state line, there to take 
power necessary for the opération of its road, I think législative au- 
thority on application would be granted by way of amendment to its 
charter, which would enable it to take ail necessary action to make the 
agreement effectuai. If the state line were one-fourth of a mile dis- 
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tant frbm the présent line of the Binghamton Raiiway Company, and 
the Pennsylvania company's transmission line extended to such state 
line, can it be the law is such that this New York corporation, under 
a suitable agreement.protecting the rights of botb parties, could not 
build a transmission line from Endicott, or Binghamton, or a*iy other 
point on its line, to connect with the Pennsylvania company's trans- 
mission line and take power necessary for the opération of the cars'of 
the New York corporation ? 

To my mind it is immaterial that the distance is 7 miles, instead of 
7 rods. In my judgment, under its présent charter powers, the New 
York corporation has the right and power to take such measures and 
do such things as are necessary for the opération of its line of road as 
a Street raiiway. The obtaining power is one of those things necessary 
to its very life and existence. Primarily it is a street raiiway line, but 
power is as necessary to the opération of such a road as is the pur- 
chase and ownership of a car in which to carry passengers. 

Sections 8 and 17 of the Railroad Law of the state of New York 
(Consol. Laws, c. 49) provide as f ollows : 

Section 8; "Subject to the limitations and requirements of thls chapter 
and of the Public Service Commission Law every railroad corporation, in 
addition to the powers given by the gênerai and stock corporation laws, shall 
hâve power: * * * 2. Acquisition of lieal Froperty. To take and hold 
such voluntary grants of real estate and otb'er property as shall be made to 
It to ald In the construction, maintenance and accommodation of its rail- 
road ; and to acquire by condemnation such real estate and property as may 
be necessary for such construction, maintenance and accommodation in the 
manner provided by law, but the real property acquired by condemnation 
shall be held and used only for the purposes of the corporation during the con- 
tinuaiïce of the corporate existence." 

Section 17; "AU real property required by any railroad corporation for 
the purpose bf its incorporation or for any purpose stated In thls chapter shall 
be deemed to be required for a publie use, and may be acquired by such cor- 
poration. If the corporation Is unable to agrée for the purchase of any such 
real property, or of any right, interest or easement thereon, required for any 
such purpose, or if the owner thereof shall be incapable of selling the same, 
or If after diligent search and inquiry the name and résidence of any such 
owner cannot be aseertained, it shall hâve the right to acquire title thereto by 
condemnation. Every railroad corporation shall hâve the power from tlme to 
time to make and use upon or In connection wlth any railroad either owned 
or operated by it such additions, betterments and facilities as may be neces- 
sary or convenient for the better management, maintenance or opération of 
any such railroad, and shall hâve the right by purchase or by condemnation, 
to acquire any real property required therefor, and it shall also hâve the 
right of icondemnation. * ♦ ♦" . 
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ST. JOSEPH RY., LIGHT, HEAT & POWER CO. v. PUBLIC SERVICE COM- 
MISSION OF STATE OF MISSOURI et al. 

(District Court, W. D. Missouri, C. D. November 10, 1920.) 

No. 14. 

1. Public service commissions «©^ZS — Fédéral court caimot flx rate in suit 

attackins rates established by state commission. 

In a suit in the fédéral court attacklng as conflscatory rates of a pub- 
lie utility fixed by a state commission, the court lias no rate-making pow- 
er, but is limited to an adjudication of tlae reasouableuess or unreason- 
ableness of the rate ordered. 

2. Public service commissions <S=17 — Valuatîon of property on prevvar costs 

is erroneous. 

A valuatîon by a state public service commission of a public utility's 
investment, based on the original cost where that was ascertainable, and 
otherwlse upon priées during the prevyar period, is not a reasouable 
metliod of fixiiig the valuation in view of the grratly increased costs 
Rince the war and of the greater rate of returns earned by other enter- 
prises. 

In Equity. Suit by the St. Joseph Railway, Light, Heat & Power 
Company against the Public Service Commission of the State of Mis- 
souri and others'to enjoin the enforcement of a rate prescribed by the 
commission. On final hearing. Injunction granted. 

Robert A. Brown, of St. Joseph, Mo., for complainant. 

Richard Perry Spencer, James D. Lindsay and Frank W. McAllister, 
ail of Jefferson City, Mo., J. T. Gose, of Shelbina, Mo., and L. V. 
Stigall, of St. Joseph, Mo., for respondents. 

VAN VALKENBURGH, District Judge. Complainant owns and 
opérâtes an electric street railway, light, and power plant, and in con- 
nection therewith a steam heating plant, in the city of St. Joseph, Mo. 
In the summer of 1919 complainant iiled with the Public Service Com- 
mission in the State of Missouri its application for an order allowing 
it to charge a straight eight cents street car fare in lieu of a five cents 
fare then charged and collected by it. It also asked permission to 
charge increased rates for steam heat. No increase in light or power 
rates was asked. On October 1, 1919, the commission heard évidence 
in support of this application. A further hearing was held on the 
lOth day of October, 1919. The matter having been submitted to the 
commission upon the évidence heard and upon the briefs of counsel, 
the commission on the 20th day of November, 1919, made its report 
and order allowing the complainant a maximum cash fare of seven 
cents, with ticket fares of two for thirteen cents, and for passengers 
between five and twelve years of âge a cash fare of four cents, or 
ticket fares of eight for tvventy-six cents. The commission refused 
to allow any increase in complainant's steam heating rates. 

The applicant is a Missouri corporation, organized in November, 
1895, and at the présent time bas an authorized capital stock of $6,- 
000,000, consisting of $2,500,000 preferred and $3,500,000 common 

<g:;:3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & iDdezea 
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stock. It has a funded debt comprising first mortgage bonds, first and 
refunding bonds, and car trust certificates, aggregating $5,805,000. 

The commission's engineers and accountants valued complainant's 
property as a whole at $5,784,883.07; its railway department at $3,- 
388,436.58, its light and power department at $1,786,814.25, its Savan- 
nah Interurban property at $333,250.32, and its steam heating depart- 
ment at $276,360. Substantially adopting thèse figures, the commis- 
sion in its report and order fixed the value of complainant's property 
as a whole for rate-making purposes at the sum of $5,800,000, its rail- 
way department at the sum of $3,395,000, and its steam heating depart- 
ment at $197,500. Upon this valuation the commission said in its 
report : 

"Table No. 6 shows that the property as a whole earned an amount dur- 
Ing the year ended June 30, 1919, équivalent to 2.67 per cent, on $5,800,000 
for return, surplus and contlngencies. 

"It Is estimated that under the Increase in Street railway fares granted 
hereln, that the property as a whole will earn an amount équivalent to 5.4 
per cent, on $5,800,000 for return, surplus and contlngencies. We are con- 
fident that this return can be increased through increased operatlng efli- 
ciency of the generating plant, and by the increased use of one-man cars." 

It may be stated in passing that a return of 5.4 per cent., which must 
provide also for surplus and contlngencies, has not been regarded by 
courts and commissions generally as a reasonable return for a public 
utility, and still less so now under existing conditions. The commis- 
sion apparently looks for some indefinite increase of this percentage 
through changed methods of opération suggested by the commission. 
This is, of course, entirely spéculative, and the principle falls nearly, 
if not quite, within the disapproval of the Suprême Court and of this 
court as constituting an invasion of the right of the company to con- 
duct and manage its own aflfairs subject to a proper exercise of the 
power of régulation. Kansas City, C. C. & St. J. Ry. Co. v. Barker 
(D. C.) 242 Fed. 310, and cases cited. The engineers and accountants 
for complainant, as shown by the record, valued complainant's prop- 
erty as a whole at $11,521,639; the railway department at $7,195,333, 
the Savannah Interurban property at $588,392, the light and power 
department at $3,228,362, and the steam heating department at $509,- 
552. We thus find a différence in total valuation between $11,521,639 
tendered by complainant and $5,800,000 adopted by the commission 
for rate-making purposes, or $5,721,639. Complainant's figures are 
arrived at upon the basis of présent day reproduction cost without al- 
lowance for dépréciation. The commission took the original cost 
when obtainable, and, when not obtainable, average priées for a fixed 
period of five years before war priées prevailed, going back approxi- 
mately to the year 1910. It also allowed cost price for additions and 
betterments made since présent priées hâve prevailed, but it appears 
that no improvements or betterments of conséquence hâve been made 
since that time. It will be observed that the valuation fixed by the 
commission barely exceeds complainant's funded debt; so that the 
return expected by the commission to be earned by complainant at 5.4 



ST. JOSEPH ET., LIGHT, H. & P. CO. V. PUBLIC SERVICE COM'N 269 

(268 F.) 

per cent., if realized, would substantially cover only the interest upon 
such indebtedness. 

There was no snbstantial différence of opinion between complain- 
ant's engineers and accountants and the engineers and accountants for 
the commission except as to the method of valuation and as to the ques- 
tion of what would constitute a reasonable return upon any given 
valuation. It was conceded at. the argument that complainant's figures 
were correct upon their theory, and that the commission's figures were 
substantially correct upon the theory upon which they proceeded; 
therefore, while complainant's valuation may be too high, because no 
allowance is niade for dépréciation and éléments of réduction uni- 
formly recognized, nevertheless there must remain a very large amount 
of valuation to which complainant would be entitled unless the stand- 
ard adopted by the commission is the correct one, which would .hâve 
a décisive effect upon the reasonableness of the return possible from 
the rates allowed by the commission. 

[1] It seems unnecessary to consider any phase of this case except 
that of valuation, because, in my judgment, that considération is con- 
clusive upon the reasonableness of the présent rates. Complainant, in 
its bill, charges that the same are inadéquate, unreasonable, and con- 
fiscatory, and prays injunctive relief against their enforcement. Of 
course, the power of this court is limited to an adjudication upon this 
point ; it being invested with no rate-making power. 

[2] It is my judgment that the great weight of authority is against 
the adoption of a standard of original cost as a controlling basis for 
determining présent value. The présent fair value is the object to be 
attained. Nor do I think it permissible substantially to restrict the in- 
quiry to a period antedating présent cost priées. In Joplin & Pittsburg 
Railway Co. v. Public Service Commission of Missouri et al., 267 Fed. 
584, in this same division of this court, before Stone, Circuit Judge, 
Wade, District Judge, and the writer of this opinion, we said: 

"It appears upon the face of the report [of the commission] that great, if net 
•undue, emphasis was laid upon the original cost of the property * * * at 
a period greatly antedating that with which this investigation must deal ; 
nor can we .say that the présent period of high priées is so temporary or ab- 
normal that it may practically be disregarded in arriving at the value of com- 
plainant's properties. No one can say what degree of dépression may ulti- 
mately corne, but it is reasonably certain that the cost of the properties now 
under considération will never again approximate figures prevailing in the 
years before the World War." 

The Suprême Court of New Jersey in an opinion filed August 7, 
1920, in the case of Elizabethtown Gaslight Company v. Board of Pub- 
lic Utility Commissioners, 111 Atl. 729, still further élaborâtes this 
view, citing Lincoln Cas Co. v. Lincoln, 250 U. S. 256, 39 Sup. Ct. 454, 
63 L. Ed. 968, in support of its conclusions. It is there said : 

"To what extent the increase in priées may be due to an inflation of the 
curroncy or to any particular cause we do not know. What we do know is 
that the dollar of lllin and the dollar of 1920 is worth less than the dollar of 
tin fi and still less compared with the dollar of the average year from 1911 to 
1010." 
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The complainant in this case has to pay wagés and buy materials at 
présent advances. In such case, a percentage of return in an active 
business in which the risks, hazard, and cost oî opération had been in- 
creased is much less than the same percentage in previous years. In 
Lincoln Gas Co. v. Lincoln, supra, it is said : 

"The court notices judicially that, principally owing to the war, costs of 
labor and supplies hâve advanced greatly since the ordinance was adoptod, 
and largely since the case was last heard in the court below, and that annual 
returns upon capital and enterprise the world over bave materially Increased, 
so that what would hâve been a proper return for capital in gas plants and 
other public utilities a fev? years ago furnishes no safe criterion for the 
présent or the future." 

In the very récent case of United States ex rel. Kansas City South- 
ern Railroad Co. v. Interstate Commerce Commission, 252 U. S. 178; 
40 Sup. _Ct. 187, 64 L. Ed. 517, decided by the Suprême Court March 
6, 1920, it appears that Congress has given législative récognition to this 
same principle, and the court ordered the commission to make its valu- 
ation in compliance v^^ith the act of Congress. While the décision in 
that case was predicated upon the express provisions of the act, never^ 
theless we find in it a récognition, both by Congress and by that court, 
of the necessity of adapting the standard of rate-making bodies to con- 
ditions existing at the time the power is to be exercised. 

It follows that the method of valualion! àdopted by the commission 
in the case at bar was wrong, and that the resulting computation neces- 
sarily reduced the total valuation of complainant's property so sub- 
stantially as to make the rates based thereon inadéquate and practically 
confiscatory. For this reason, it will be unnecessary to résolve other 
questions presented by the briefs. By common consent this was deem- 
ed the crucial question. The court does not undertake to lay down any 
hard and fast rule in the preinises. Many éléments must enter into the 
final détermination of a question of this nature. It is sufficient that 
the procédure disclosed by this record leads unavoidably to the conclu- 
sion that the relief prayed must be granted. 

It is so ordered. 



UNITED STATES v. PHILADELPHIA KNITTING MILLS CO. 

(District Court, E. D. Pennsylvania. November 5, 1920.) 

No. 4832. 

Internai revenue <©=»7 — Corporation's right to deduet salaries froni taxable 
profits dépend» on bona âdes, not reasonableness, of salaries. 

A corporation's right to deduet from its taxable profits salaries paid 
to offlcers dépends, not on how much of such salaries represented rea- 
sonable compensation for the services rendered, but on how much of 
the salaries were pàid, not for services, but by way of distribution of 
profits. 

At Law. Action by the United States against the Philadelphia Knit- 
ting'Mills Company. Plaintifï was nonsuited. Sur motion to take ofï 
nonsuit. Motion denied. 

(g=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Charles D. McAvoy, U. S. Atty., and T. Henry Walnut, Asst. U. S. 
Atty., both of Philadelphia, Pa. 

Walter B. Saul, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. It is not a little difficult to express 
in concise form the real question involved in this controversy. The 
défendant paid the tai, to the payment of which it was admittedly 
liable, based upon its gross profits, less certain "ordinary and necessary" 
expenses, including the salary of its président. The plaintiff, deeming 
the amount of this salary to be inordinate and out of ail proportion 
to the value of the services rendered, asserts the right to allow a dé- 
duction on this account, limited to what the plaintiff deems to be rea- 
sonable compensation. The real position of the plaintiff is not quite 
what is thus broadly implied, because there is implied the right of the 
United States to supervise the pay rolls of taxpayer corporations, not 
with a view to détermine the integrity of the accounts, but with a view 
to regulate wages and salaries, so far as the payment of them enters 
into the tax assessment. As soon as the real ground of controversy 
•was disclosed at the trial, the trial judge expressed himself to be of 
the opinion that the plaintiff could recover on its theory of the case 
only by introducing some évidence from which the finding could be 
made that payments made ostensibly for salary were in whole or in 
part not really made on salary account, but in distribution of profits. 
This modification of the plaintiff's theoty of the case was accepted by 
counsel for the United States for the purposes of the trial, When, 
therefore, the motion for a nonsuit was made, the ruling was limited 
to the sole question of whether there was any évidence that the 
salary paid to the defendant's président was a distribution of profits 
in whole or in part to him as a stockholder under the guise of a salary 
payment. 

It must always be kept in mind that the share of the tax which 
such a taxpayer is required to pay is measured by profits received, and 
not by the amount of business donc, or by the profits which under a 
better management niight hâve been received. The case is an easily 
imaginable one that those interested in what is called a close corpora- 
tion, and which, in every respect, except its formai organization, is a 
partnership, might resort to the expédient of distributing profits by 
fixing a scale of salaries proportioned to the shares or interests of its 
officers in the corporation. To encourage and promote dévotion to the 
interests of the employer, and to increase the efiiciency bf employés, 
the plan of giving employés a share in profits along with stockholders 
has become more or less common. In the case of a corporation tax- 
payer, the tax is measured by the profits which flow to the corporation 
from the business in which it is engaged, and this is not affected by 
what the corporation, through its managers or the action of its stock- 
holders, may do with its profits after they hâve been received. When 
the employé is only an employé, and not in any sensé a stockholder, the 
argument is at least a plausible one that what he receives he receives as 
compensation for his services, and it is none the less compensation for 
services, whether it is received in the form of a fixed salary or on the 
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sliding scale, controlled by commissions or measured by the profits 
which through bis effort corne to the corporation. When the stock- 
holder is only a stockholder, and in no sensé an employé, what he 
received, whatever it may be called, is clearly given to him as profits. 
When, however, the one to whom the payment is made is both em- 
ployé and stockholder, the difficulty of characterizing the payments 
made to him is increased ; but the essential différence between what is 
compensation for services and what is a distribution of profits bas 
not changed. 

The position to which counsel for the United States returns, assert- 
ing the right of the United States to bave a jury détermine what is 
fair compensation for the services rendered, and that ail beyond this 
sum is a distribution of profits, is, it seems to us, an untenable position, 
because it is clearly the right of the employer to fix and détermine what 
he shall pay, assuming, of course, that the employé is willing to accept 
of what is thus fixed. He may be unduly, or indeed unwisely, libéral, 
but an error of judgment of this kind cannot affect bis right. We say 
the position is untenable, not upon the ground that Congress could 
not îimit what should be allowed for déductions by reason of execu- 
tive salaries, but on the ground that Congress has not thus far, and by 
the tax acts in question, established any such limitation. Nothing 
short of the législative strong hand could fix any such limitation. 
There is practically no guide to détermine what should be paid, or 
measure of payment, other than the judgment of those whose money 
is being paid. To object to a salary, for illustration, of $25,000, which 
a corporation might well deem it to be to its interest to pay to one 
man as its président, because other men might be found willing to 
accept the position for $5,000, or even for $1,000, would be recognized 
at once as an objection \vithout weight. 

On the other hand, freedom to pay over the profits of a corporation 
to its stockholders under the guise of paying salaries is recognized to 
be fraught with danger of an évasion of the tax laws. In order to 
détermine what may be done and what may not be done, recourse can 
be had only to the drawing of the line indicated. That line is drawn 
by an answer to the question how much, if any, of what is paid to a 
stockholder, is paid by way of a distribution of profits. This ques- 
tion can only be answered by a finding based upon évidence, and, if 
there is no évidence, there can be no finding. Whenever, in the wisdom 
of Congress, this protection to the United States is deemed inadéquate 
to prevent escape from just taxation, Congress may by a simple en- 
actment Iimit the déductions which may be made on account of pay- 
ments oî salaries to stockholders. 

The motion to take off the nonsuit is denied, and an exception is 
allowed to plaintiff. 
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FOBBES et al. v. UNITED STATES. 

(Circuit Court of Appeals, FIfth Circuit. November 5, 1920.) 
No. 3520. 

1. Courts <S=^M2 — District Court has jurisdiction t« condenin for military 

réservation in suit at law; "appeal." 

Tiiougli Act July 2, 1917 (Comp. St. 1918, Comp. St. Ann. Supp. S 
6911a), requires proeeedings for condemnation for military purposes to 
conform to state laws, the United States District Court is not deprived 
of its jurisdiction under Judicial Code, § 24 (Comp. St. § 991), over 
sucli proeeedings as a suit at law by the United States, brought in con- 
formity with Code Ala. 1907, S§ 38()0, 3802, 3805, 3808, 3809, 3875, 3879, 
3882, by the fact that such provisions authorize institution of tlie pro- 
eeedings in the probate court, with appeal to the circuit or city court, 
and trial de novo, and there are no corresponding fédéral courts, so that 
there can be no "appeal," whicli geuerally indicates a metliod whereby 
a party obtains the examination of bis rights in a tribunal other than 
that in whlch the suit was brought or In which It was pending. 

[Ed. Note. — For other définitions, see Words and Thrases, First and 
Second Séries, Appeal.] 

2. Eminent domain <S=198(1) — Bight to condemn cannot be flrst raised at 

jury trial. 

Where proeeedings to condemn land for military purposes were brought 
in the United States District Court, the cwners could question the right 
to condemn at the hearing for the appoiutment of commlssioners, whieh 
corresponded to the hearing in the probate court under the Alabama 
Code, but could not first présent that question at the trial before a jury, 
after the award of the commlssioners, though they could hâve raised it In 
proeeedings in the state circuit court on appeal from the probate court, 
where they had a right of trial de novo and trial by jury. 

3. Eminent domain >S=>262(5) — Averment of autiiority of Secretary of War 

not jurisdictional to condemnation for military purposes, and omission 
not ground for reversai. 

In proeeedings under Act July 2, 1917 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, I 6911a), to condemn land for military purposes, the failure 
of the pétition to allège that the Secretary of War caused proeeedings 
to be iristituted Is not such a jurisdictional defect as to require reversai 
of judgment, even If such omission would render the pétition détective, 
If objection had been taken thereto before verdict. 

4. Evidence <S=83(1) — Authority presumed for institution of proeeedings by 

district attomey. 

Where the district attorney, a sworn law officer of the United States, In 
his ofiicial capacity instituted a suit for condemnation for military pur- 
poses, It must be presumed that he did his duty and exacted the perform- 
ance of ail that was necessary to make what he did légal, including ac- 
tion by the Secretary of War causing the proeeedings to be instituted. 

5. Witnesses 'S=>379(6) — Tax assessment sheet held admissible to impeach 

owner*» testimony. 

After the owner of land had testified as to Its value in proeeedings to 
condemn It for military purposes, a tax as.sessment .sheet returned by 
him, showing the valuation to be less than he stated, was admissible 
to Impeach his credlbility, where there was évidence that it was made 
at his instiince or was expre,ssly acquie.sced in by him as a proper valua- 
tion, though under Acts Ala. 1915, p. 380, the valuation is determined 
by the tax officiais. 

<g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
208 F.— 18 
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6. Eminent domain <S==»220 — View by jury after testimony is within discré- 

tion of court. 

In proceedings to condemn land for military purposes, where the testi- 
mony was conflicting as to the eharacter and situation of the land and 
the éléments entering into its value, it was not an abuse of the trial court's 
discrétion to permit the jury to view the premises after the examina- 
tion of witnesses was coneluded. 

7. Eminent domain <S:='S20 — Change of condition by United States held not 

to make view improper. 

The fact that the United States had ehanged the condition of a part of 
the land taken for military purposes does not show that it was error for 
the court to permit the jury to view the premises, where those changes 
did not afifect the éléments of valuation and damages concerning which 
the testimony was conflicting. 

In error to the District Court of the United States for the Middle 
District of Alabama ; Henry D. Clayton, Judge. 

Condemnation proceedings by the United States against A. G. Forbes 
and others. Judgment permitting condemnation and assessing dam- 
ages (259 Fed. 585), and défendants bring error. Affirmed. 

See, also, 250 Fed. 299. 

Fred S. Bail and E. R. Beckwith, both of Montgomery, Ala., and 
Sidney J. Bowie, of Birmingham, Ala., for plaintiffs in error. 

Thomas D. Samford, U. S. Atty., of Opelika, Ala., and Wiley C. 
Hill, Sp. Asst. Atty. Gen., of Montgomery, Ala,, for the United States. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. This was a pétition fîled in January, 
1918, in the District Court by the District Attorney in the name of 
the United States (défendant in error hère), praying the condemna- 
tion of the fee and allinterest of the plaintiffs in error, A. G. Forbes, 
the Interstate Casualty Company, and the Capital National Bank, re- 
spectively the owner of, and the holders of mortgages on, described 
lands, being one quarter section and three half sections in Montgomery 
county, Ala., which the petitioner alleged were needed for a military 
training camp. The respective parties will be hereih referred to as the 
plaintiff and the défendants. After the pétition was filed, the court 
by order set a day for hearing the application, and directed that 10 
days' notice of the application and of the day appointed for hearing the 
same be given the défendants by personal service by the marshal. On 
the day so appointed, personal service having been duly made and 
ail parties being présent or represented, and no objection to the péti- 
tion being made by the défendants or any of them, the court, after 
évidence of the truth of the allégations of the pétition had been ad- 
duced, granted the pétition, and appointed three commissioners to 
assess the damages and compensation to which the défendants were 
entitled. After the commissioners had made an award, the défend- 
ant Forbes gave written notice of an appeal f rom such award and 
from the court's order of condemnation, demanding "a trial de novo 
in said cause, with a trial by jury." The court ruled that the défend- 
ants were entitled to hâve the damages and compensation assessed by 

ÊSjFoi other cases see same topic & KEY-NUMBBE in ail Kev-Numbered Dlgests & Indexes 
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a jury, whicli was done, but decided that they were not then entitled 
to raise objections to the pétition by demurrer or to interpose the 
pleas tendered thereto. The action o£ the court in making the last- 
mentioned ruHng is a principal subject of complaint in this court. 

[1] The Act of Congress of July 2, 1917, entitled "An Act to au- 
thorize condemnation proceedings of lands for military purposes," 
contains the f ollowing provision : 

"That hereafter the Secretary of War œay cause proceedings to be Insti- 
tuted in the name of the United States, in any court havlng jurisdictiou of 
such proceedings for the acquirement by condemnation of any land, temporary 
use thereof or other interest therein, or right pertaining thereto, needed for 
the site, location, construction, or prosecution of works for fortifications, 
coast défenses, and military trainlng camps, such proceedings to be prose- 
cuted in accordance with the laws relating to suits for the condemnation of 
property of the states whcrein the proceedings may be instituted." 40 Stat. 
241 (Comp. St. 1918, Comp. St. Ann. Supp. 1!)19, § 6911a). 

That act also contains, among other provisions, one authorizing the 
Secretary of War to accept on behalf of the United States donations 
of lands required for the purposes mentioned in the above-quoted part 
of the act, and another authorizing the immédiate taking possession 
of lands, etc., sought to be acquired in time of vi^ar for any of such 
purposes. By the Alabama gênerai statute providing for the condem- 
nation of lands for public uses, a written and verified application for 
an order of condemnation, stating the name and resiaence of the 
applicant, the uses or purposes for which the land is to be tàken, and 
the interest or easement therein to be acquired, is to be made to the 
court of probate of the county in which such land, or a material por- 
tion thereof, may be situate. On a day appointed, to be at least 10 
days after service by the sherifif or other légal officer on ail owners of 
land sought to be condemned of notice of the application and of the 
day appointed for hearing the same, that court must hear the alléga- 
tions of the application, and any objections that may be filed to the 
granting thereof, and any légal évidence touching the same, and make 
an order granting or refusing thé application. If the application be 
granted, in whole or in part, the judge of probate must appoint three 
citizens of the county, possessing prescribed qualifications, to assess 
the damages and compensation to be paid to the owner or owners of 
the land. Either party may appeal from the order of condemnation 
to the circuit or city court of the county, "and on such appeal the 
trial shall be de novo" ; and upon the trial in the court to which the 
appeal is taken an order of condemnation in accordance with the ap- 
plication is to be made, on the payment into court of the sum ascertain- 
ed and assessed by the verdict of the jury and the costs of the suit. 
Code Ala. 1907, §§ 3860, 3862, 3865, 3868, 3869, 3875, 3879, 3882. 

The proceeding provided for by the above-mentioned act being a 
suit at law, and the District Court being a court having original juris- 
dictiou of ail suits of a civil nature, at common law or in eiquity, 
brought by the United States ( Metropolitan R. Co. v. District of Colum- 
bia, 195 U. S. 322, 25 Sup. Ct. 28, 49 L. Ed. 219; Judicial Code, § 24 
[Comp. St. § 991]), that act authorizes the bringing of the suit in that 
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court, and its terms show that it was contemplated that, if a condemna- 
tion suit is so brought, the case throughout, from the filing of the ap- 
plication until judgment on a verdict of a jury assessing damages, if 
trial by jury is demanded, is to remain in that court, by which alone 
ail action required to effect the condemnation sought is to be taken. 
The provision of the act that the proceedings provided for are "to 
be prosecuted in accordance with the laws relating to suits for the 
condemnation of property of the states wherein the proceedings may 
be instituted" is not to be so construed as to defeat the purpose of 
the act to vest in the District Courts of the United States jurisdiction 
of the condemnation proceedings provided for, and is not to be given 
the effect of requiring a compliance with a state practice which is in- 
appKcable to such a proceeding authorized to be brought, and brought, 
in one of those courts. Luxton v. North River Bridge Co., 147 U. 
S. 337, 13 Sup. Ct. 356, 37 L. Ed. 194. The provision of the Alabama 
statute for a trial de novo does not purport to create the anomaly of 
a party to a cause having the unconditional and unqualified privilège 
of having his rights passed on twice by the same court. That provision 
was made applicable only in the event of the authorized removal by 
appeal of a condemnation suit into a court other than the one in which 
it was brought. There is no such removal when such a suit is brought 
in the District Court of the United States. That court supervises the 
commissioners appointed to assess the damages, and also the trial by 
jury had at the instance of a party who is dissatisfied with the 
award of the commissioners. 

[2] The right to condemn had been adjudged before the question 
of compensation was dealt with. Though the défendant Forbes ob- 
tained an assessment of the damages and compensation by a jury as 
a resuit of his giving notice of appeal and demanding a trial de novo 
and with a jury, there was no such appeal as could hâve been taken 
if the proceeding had been instituted in the court of probate of Mont- 
gomery county. In légal parlance the word "appeal" indicates a method 
or means whereby a party obtains an examination of his rights by 
a tribunal other than the one in which the suit or proceeding affecting 
those rights was brought, or in which it was pending befor« a removal 
of it was sought or effected. A provision for a trial de novo in a court 
to which a case is removed by appeal is not applicable, where the 
case must remain, until final judgment, in the same court in which it 
was brought. We are of opinion that the provision in question can- 
not properly be given the effect of entitling a landowner to two trials 
by the same court for the détermination of the question of granting 
or refusing the application for a condemnation. The notice given 
to the défendants in pursuance of an order made on the day the péti- 
tion was filed was an invitation to them to make on the day appointed 
for the hearing, or on another day to which the hearing might hâve 
been continued, any objections desired to be made to the granting of 
the application. That hearing by the court was for the express pur- 
pose of determining whether the application should be granted or re- 
fused. The défendants were afforded fuU opportunity then to demur 
to the pétition or to plead any matter relied on as a défense. They 
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waïved the right to interpose défenses by failing, without légal excuse, 
so far as appears, to make them at the proper time. 

[3, 4] In argument in behalf of the défendants it was contended 
that the failure of the pétition to aver that the Secretary of War caused 
the proceedirigs to be instituted was such a jurisdictional defect as 
requires a reversai of the judgment. There is nothing in the act to 
indicate that the détermination by the Secretary of War that particu- 
lar land is needed for a purpose mentioned in the act is required to be 
evidenced otherwise than by the institution of proceedings for the 
condemnation of that land for such purpose. It seems that if the 
pétition was subject to objection because of the above mentioned 
omission of avcrment, its statement of the cause of action relied on 
was defective only in a respect which was cured by the verdict. Lin- 
coln V. Iron Co., 103 U. S. 412, 26 h. Ed. 518. But the contention may 
be adversely disposed of on another ground. The bringing of the 
suit was an officiai act of the district attorney, a sworn law officer of 
the United States. In the absence of anything indicating the con- 
trary, it is to be presumed that that officiai, in instituting the proceed- 
ings, did his duty, and that he exacted the performance of ail that 
was required to make what he did légal and proper, including action 
by the Secretary of War causing the proceedings to be instituted. 
United States v. Commonwealth, etc., Trust Co., 193 U. S. 651, 24 
Sup. Ct. 546, 48 L. Ed. 830; Jones, Commentarîes on Evidence, § 45. 

[5] Qver objection by the défendants a tnx assessment sheet re- 
tU'Tied by the défendant Forbes for the year 1917, in which possession 
of the land in question was taken by the government, was admitted 
in évidence. That instrument showed a valuation of the 1,093 acres 
at $16,395. Under the law of Alabama a person liable to taxation is 
not required to put a value on his property, a full and complète list of 
which he is required to return ; the assessed value being determined 
and entered on the list by tax officiais. Acts Ala. 1915, p. 386. The 
défendant Forbes was a witness in the trial, and testified that in 1917 
the land was worth greatly more than the valuation stated in his as- 
sessment sheet for that year indicated. There was évidence tending 
to prove that the valuation of the land stated in that instrument was 
made at his instance or was expressly acquiesced in by nim as a 
proper valuation. Under the circumstances mentioned we think that it 
was permissible to treat the valuation stated in the assessment sheet 
as a déclaration or admission by Forbes, and that évidence of such 
déclaration or admission inconsistent with his testimony in the trial 
was admissible as shedding light on his credibility, whether it was or 
was not admissible for another purpose. Birmingham Minerai R. 
Co. V. Smith, 89 Ala. 305, 7 South. 634. 

[8] After the conclusion of the examination of witnesses in the 
trial, the jury, pursuant to an order of the court, to which the défend- 
ants objected, viewed the land sought to be condemned. We are 
not of opinion that the record shows that the making of that order was 
an abuse of the court's discrétion. It is a common practice in condem- 
nation proceedings for the court, in the exercise of its discrétion, to 
permit the triers of fact to see the property the value of which is to 
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be assessed by them. Louisville & Nashville R. R. Co. v. Western 
Union Telegraph Co., 249 Fed. 385, 161 C. C. A. 359; Jones, Com- 
mentaries on Evidence, §§ 406, 407. There was confiicting testimony 
as to the quality of the land, and as to its topography and other physi- 
cal features and surroundings affecting the question of its value. Tes- 
timony given in behalf of the défendants had some tendency to prove 
that as to part of the land its topography and its location with référ- 
ence to two railroads and to growing suburbs of the city of Mont- 
gomery were such as to make it capable of development for résidence 
or industrial purposes, other than agricultural, and that its adaptability 
to such uses was an élément of value to be taken into considération. 
It well might be that a view by the jury of the land and its surround- 
ings would materially help them in the task of passing intelligently 
on confiicting claims of the parties as to the présence or absence of 
features or éléments affecting its value. 

[7] From the fact that the condition of part of the land had been 
materially changed since possession of it v^fas taken by the government, 
it does not follow that it was an abuse of discrétion to permit a view 
by the jury after such change was effected, though the value to be as- 
sessed was that of the land as it was when'it was so taken. Many, 
if not most, of the features and circumstances that would be disclosed 
by a view of tlie land remained as they were before the government 
took possession; and it well may be supposed that the éffect of the 
évidence as to conditions before the government took possession was 
not destroyed as a resuit of the jury seeing part of the land in its 
changed condition. 

The conclusion is that there was no réversible error in any ruling 
complained of. The judgment is affirmed. 



WOODSTOCK OPERATING CORPORATION v. YOLNG (two cases) . 

(Circuit Court of Appeals, Fifth Circuit. October 21, 1920.) 

Nos. 3581, 3£)82. 

1. Trial <S='2 — Court lias discrétion to consolidate actions by parents for 

death of son. 

It is within the discrétion of tlie trial court to consolidate for trial 
separate actions by the mother and the fatlier of a minor, to reeover for 
their losses occasioned by tlie dentli of the son, since eaeli riglit of action 
arose wut of the same transaction and involved in a large jneasure tlie 
same évidence. 

2. Pleading <&=305(1) — General demurrcrs properly overruled, if pétition 

sta(te§ any caiise of action. 

(Jeneral demurrcrs to petitioiis, wliich challenge no partlcular aver- 
ment of the pétitions, were properly overruled, nnloss thè pétitions 
stated no cause of action. 

3. Parent and child 'S=7(3) — In jury in dangerous etnployment without par- 

ent's consent actionable. 

A pétition by a l'ather for the loss of his son's earnings, which alleged 
that his minor son was employed without his consent and jJaced at 

(g=3For other cases see same topic & KEY-NUMBER in ail Key-Numtered Dlgests & Indexes 
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dangerous work, as a resuit of wliicli he was injured, sufficiently statcs 
a cause of action to withstand a gênerai demurrer. 

4. Master and servant -^=^259(1) — ^Pétition hèld to allège neçliffence as to 

minor employé. 

Pétitions wliich charged négligence by défendant in putting a minor 
son of plaintifCs to work on a dinkey engine equipped with defective 
brakes, and not equipped wlth gâte or railing around tlie working plat- 
form, in operating witli brakes which would not work, because equipped 
with defective lubricator, in employing an unskilled, incompétent en- 
glneer to operaté the dinkey engine over a defective track, and in failmg 
to warn a minor, who was inexperlenced, of the dangers, charged a fallure 
of the master to perform duties Incumbent on hlm, under Giv. Code Ga. 
1910, § 3130. 

5. Trial 'S=>430 — Directe*! verdict waived by défendant introducting évi- 

dence. 

Défendant cannot assign error to the refusai of his motion for directed 
verdict at the close of plaintifC's évidence where he introduced testimony 
after the overrullng of his motion. 

6. Master and servant <§=»286t2) — Négligence as to minor employé held ques- 

tion for jury. 

Evidence that plaintlff's minor son, employed by défendant, was Ul- 
rected to work on the engine from which he fell, and that the engine and 
track were defective and the engineer incompétent, held sufiicient to 
require submission of the issue of defendant's négligence to the jury. 

7. Courts <S=366(23) — Construction of state statute by state court is binding. 

The construction of Civ. Code Ga. 1010, § 4424, giving a mother rlght 
of action for death of her son, on whom she was dépendent and who con- 
tributes to her support, as giving a right of action, if there was partial 
depéndency on contribution, and even though the chlld's eatuings are 
legally due the father is binding on the fédéral courts. 

8. Death «SsalftSd) — Mother's depéndency on son held question for jury. 

Evidence that plaintift's deceased minor son at the direction of his 
father, gave his wages to plaintiff, his mother, who used them with the 
wages of the father in the support of the family, conslstlng of the father, 
mother, and flve children, held sufficient to take to the jury the question 
whether tlie mother was dépendent on the deceased son and whether he 
contributed to her support. 

9. Parent and child ®==7(14) — Bequest on manumission by father held not 

supported by évidence. 

In an action by a father for the loss of the earnlngs of his minor son, 
évidence that the father had directed the son to. turn his wages over to 
his mother did not warrant giving a requested charge that, if the father 
had pormittcd his son to coUect his dwn wages and appropriate them lo 
his own use, the father would hâve no cause of action. 

10. Trial 'S=>260(1) — Requests covered by court's charge need not be given. 

It was not error to refuse requests to charge the jury, where ail of them 
which were free from objection were fully and fairly covered by the 
charge, which correctly stated the several issuea presented. 

In Error to the District Court of the United States for the Northern 
District of Georgîa;: Samuel H. Sibley, Judge. 

Separate actions by Mrs. J. C. Young and by J. C. Young against 
the Woodstock Operating Corporation, Consolidated for trial. Judg- 
ment for plaintifi in each action, and défendant brings error. Af- 
firmed. 

^S=For bther cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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W. P. Acker, o£ Anniston, Ala., and Arthur Heyman, of Atlanta, 
Ga., for plaintiÉf in error. 

William W. Mundy, of Cedartown, Ga., Sidney Holderness, of 
Carrollton, Ga., and G. E. Maddox, of Rome, Ga., for défendants in 
error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. The above cases are, respectively, a suit 
by the mother and father of Cari Young. That of the mother is to re- 
cover the full value of her son's life, under the provisions of the Code 
of Georgia (1910) § 4424, which gives to a mother the right to recover 
the full value of the life of the deceased for the death of a child 
resulting from a crime, or criminal or other négligence, upon which 
child she is dépendent, atid who contributes to her support, vvhere 
said child leaves no wife, husband, or child. The second suit is by the 
father of said Cari Young to recover for the loss of the services of 
said minor from the time of his death until he would hâve reached 
the âge of 21 years. 

The pétitions in each case averred : That deceased was killed on 
April 15, 1918, being then 17 years of âge, by being run over by a dink- 
ey engine, used by the Woodstock Operating Corporation, in oper- 
ating an iron ore mine. Said engine was used in pushing and pulling 
ore cars between the ore beds and defendant's washer. That without 
the knowledge and consent of his parents deceased was employed in the 
capacity of fireman. That the fireman is required to work on a plat- 
form in front of the boiler firebox about 2 Va feet long by 2i/^ feet 
wide, but there is no bar, chain, or other protection to prevent the fire- 
man from falling off said platform, should he slip or become unbal- 
anced because of the débris on the floor, or as a resuit of the dinkey 
running into a dépression on the track, or by reason of the sudden 
accélération or checking of its speed. That on April 15, 1918, Cari 
had just frnished puting coal into the furnace of one of the defendant's 
dinkies and shaping up the fire, and was straightening up from a bend- 
ed posture, when the engineer suddenly ran the dinkey, which was 
being operated backvvard, into a dépression, without giving Cari any 
warning, which caused Cari to be pitched forward on the track in front 
of the dinkey in plain view of the engineer, who saw him while in the 
act of falling and attempted to apply the brakes, which were not in 
working order, and could not be applied, and the dinkey ran over Carl's 
body, causing varions injuries which produced his death. That said 
work was doubly hazardous at the time of Carl's death, because the 
engineer was backing, making vibrations greater, rendering Carl's 
footing more dangerous, with nothing for him to fall and catch against, 
as the ore cars were in front of the engine. That the défendant put on 
him the triple duty of firing two dinkey engines and attending to the 
switch ; the défendant being short both a fireman and a switch tender. 

The acts of négligence charged were : The employment of deceased 
and placing him at an imsafe place for work, without the knowledge 
or consent of his parents. Putting him to work on said dinkey; it 
being contended that said dinkey was not reasonably safe to be opérât- 
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ed in the exercise of reasonable care. Permitting its track to become 
unsafe, by allowing it to sink on one side, thus creating a perilous 
position for the fireman when said dinkey reached said place, and 
allowing deceased to operate said dinkey as a fireman over said track. 
Putting said deceased to work as a fireman on said dinkey witiiout 
plaintifiE's consent, said dinkey being equipped with defective brakeS, 
and not being equipped with a gâte, bar, or chain to prevent the fireman 
falling as the resuit of an unusual or sudden movement while being 
operated over a dangerous, uneven, and unsafe roadbed. Having an 
inexperienced, unskilled, and incompétent engineer operating said 
dinkey at the time Cari received his injuries. That the brakes were 
defective, and would not work, because equipped with a defective 
lubricator, which failed to oil them, and because an inexperienced en- 
gineer had placed too much water in the engine. That the brakes 
would not work, because one of the hanger rods suppprting the brakes 
and holding them in position was broken, and that it was chained and 
wired up, and prevented a quick and proper action of the brakes, and 
they would not hold tight enough to stop the train promptly; also 
that the engine was not equipped with a steam gauge, so that the en- 
gineer in charge could apply the quantity of steam to hold the brakes 
or to know the quantity of steam. 

The défendant demurred to each pétition, also answering the same, 
denying the allégations of the pétition, also pleading specially that at 
the time the deceased received his injuries he was not discharging the 
duties for which he was employed, nor was he in his proper place, 
having assumed a position on the dinkey for his own convenience, and 
not in pursuance of any work that he was employed to do; that the 
injuries were the resuit of his. own négligence; also that, if the death 
of deceased was the resuit of négligence on the part of the engineer, 
such négligence was the act of a fellow servant, and that the parents 
of deceased could not recover. 

As to the mother, it was specifically denied that she depended on 
deceased for support or that he contributed to lier support. With 
référence to the suit of his father, it was especially insisted that the 
father had manumitted his son, allowing him to seek work where he 
pleased and to appropriate for his own use the entire proceeds of his 
labor. The cases were Consolidated for trial over the objection of 
the défendant, and this is assigned as error. 

[1] The power to consolidate two cases pending in the same court 
rests in the sound discrétion of the court. Mutual Life Insurance Co. 
V. Hillmon, 145 U. S. 292, 12 Sup. Ct. 909, 36 L. Ed. 706 ; Lewis v. 
Baltimore, etc., R. Co., 62 Fed. 218, 221, 10 C. C. A. 446. In this case 
the right of action of each of thèse plaintifïs arose out of the same 
transaction and involved in a large measure the same évidence. It was 
clearly within the discrétion of the court to hâve Consolidated thèse 
cases for trial. Denver City Trainway Co. v. Norton, 141 Fed. 599, 7Z 
C. C. A. 1. 

[2] Error is also assigned in overruling the demvirrers filed to the 
pétitions. Thèse demurrers were gênerai, and no particular averment 
of the pétitions was challenged by spécial demurrer. Unless, theref ore. 
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the pétitions stated no cause of action, lhe gênerai demurrers were 
properly overruled. 

[3] In the father's Case the pétition alleged that his minor son was 
employed without his consent and placed'at dangerous work. This 
alone was sufficient to withstand a gênerai demurrer. Braswell v. 
Garfield Cotton Oil Co., 7 Ga. App. 167, 66 S. E. 539. 

[4] Each pétition charged négligence in putting the deceased to 
work on a dinkey equipped with defective brakes, and being required 
to work in an unsafe place, because the dinkey was not equipped with 
a gâte, bar or chain to prevent a fireman falling therefrom as a resuit 
of a sudden or unusual movement; àgain that the brakes would not 
work, because equipped with a defective lubricator, and because one 
of the hàïiger rods was broken, thus interfering with the prompt action 
of the brakes. Further négligence was charged in the employaient of 
an engineer operating said dinkey, alleged to be unskilled, inexperi- 
enced, and incompétent ; again in having a defective track over which 
said dinkey was operated; also failure to warn this minor, who was 
alleged to be inexperiehced, of the dangers incident to the employment. 

Each of thèse conditions was alleged to hâve caused or contributed 
to the killing of said deceased. Thèse allégations charged a failure of 
the master to discharge duties which were incumbent on him. Code 
of Georgia (1910) § 3130: Océan Steamship Co. v. Matthews, 86 Ga. 
418, 12 S. E. 632; Ingram v. Eumber Co.', 108 Ga. 194, 197, 33 S. E. 
961 ; Hobbs v. Small, 4 Ga. App. 627, 629, 62 S. E. 91. The pétitions 
therefore stated a cause of action, and were not subject to be dis- 
missed on gênerai demurrer. 

[5] Error is assigned on the failure of the court to direct a verdict 
for the défendant on motion made at the close of the plaintiff's testi- 
mony, and renewed at the close of the entire testimony. Thé défend- 
ant, having introduced testimony after the overruling of the first mo- 
tion, cannot assign error on its déniai. Pennsylvania Co. v. Clark (C. 
C. A.) 266 Fed. 182. 

[6] The refusai to direct a verdict at the conclusion of the entire 
testimony was not error. There was sufficient évidence to require the 
submission of the case tO the jury. The deceased was a minor, who 
had been engaged for a short time in firîng another smàller dinkey en- 
gine. On this day he wâs directed to help coal both dinkey engines 
and turn the switch, and there was évidence that he was also instruct- 
ed to fîre both dinkey engines between the switch and the washer. He 
was engaged in firing the larger engine when he fell therefrom and was 
killed. There was no proof that he had any knowledge of any of the 
alleged defects in this engine, which he was firing, apparently for the 
first time, on the day he was killed. There was some évidence of the 
several acts of neglig'ence charged and of their effect in producing the 
death of the deceased. This was sufficient to require the submission 
of the questions of négligence to the jury. Texas & Pac. Ry. Co. v. 
Cox, 145 U. S. 593, 606, 12 Sup. Ct. 905, 36 E. Ed. 829. ^ _ , _ 

The principal ground Urged iii argument in support of this motion in 
the mOther's case was that the évidence did not show that the mother 
was dépendent upon the deceased and that he contributed to her sup- 
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port in any parti cular. Her suit is based on the statute of Georgia 
(Code of 1910, §§ 4424, 4425), which provides: 

"A mother, or, if no mother, a father, may recover for the homicide o£ a 
child minor or sui juris, upon whom she or he is dépendent, and who contrlb- 
utes to his or her support, unless sald cliild leave a wife, husband, or child. 
Said mother or father shall be entitled to recover the full value of the life of 
sald child. The word 'homicide,' used in the preeeding section, shall be held 
to include ail cases where the death of a human being rcsults from a criine 
or from crimlnal or other négligence. * * * The full value of the life of 
the deceased, as shown by the évidence, is the full value of the life of the de- 
ceased without déduction for necessary or other personal expeuses of the de- 
ceased had he lived." 

[ 7 ] This statute has been repeatedly construed by the Suprême Court 
of Georgia, and its construction thereof is binding on this court. It is 
well settled that a partial dependency and contribution is sufficient to 
authorize recovery by the mother of the full value of the life of the 
deceased child. Savannah Electric Co. v. Bell, 124 Ga. 663, 53 S. E. 
109. Nor iè the fact that the child's earnings are legally due to the 
father any reply. It is immaterial that he may be legally entitled to the 
child's earnings. If the mother actually gets the benefit of the child's 
labor, with or without the father's consent,' shé is dépendent upon that 
child, and he contributes to her support within the meaning of this 
statute. Fuller v. Inman, 10 Ga. App. 680, 689, 74 S: E. 287; Savan- 
nah Electric Co. v. Bell, 124 Ga. 663, 664, 53 S. E. 109. 

[8] The évidence was that the family, which lived together, consist- 
ed of the father of the deceased, his mother, the deceased, aged 17, 
a brother, aged 14, and four sisters, aged respectively 19, 16, 11, and 
4 years. The father was an engineer, earning from $200 to $225 per 
month. Deceased, by his father's direction, turned over his earnings 
to his mother, who used them herself, and did some work about the 
home af ter he came from his employment. The mother testified : 

"It took ail the money that the father and Cari made to clothe, feed, and 
take care of the family, and pay our debts (for doctor bills, drug blUs, and 
différent things), and then there was not enough." 

This évidence was quite sufficient to require the submission to a 
jury of thé question whether the mother was dépendent on the deceased 
son, and if he contributed to her support within the meaning of the 
statute above quoted. In a case which has been repeatedly cited with 
approval the Suprême Court of Georgia held : 

"The father, mother and mlnor childrèn ail resided together and were 
mntually dépendent upon the labor of the family for support. The deceased 
child, although not 16 years of âge, performed some labor, and it or its pro- 
ceeds went into the common stock. Evidence to prove ail this, or vchich tend- 
ed to prove It, was admissible and if this condition of affairs was established, 
the deceased sou mlght well be considered as contributing substantially to 
the support of his mother. Memberg of the same household who live by their 
common labor and its proceeds hâve a mutual depeudence one upon another. 
Certainly so unless it be aftirmatlvely shown that a particular member con- 
sumes as much, or more, of the common stock th'an he contributes to it. Even 
that would not be a conclusive test, for the services of a child to a mother or 
of a mother to a child may well be reckoned as contributing substantially to 
the support of the récipient far beyond any money value which the services 
may hâve, and the chief élément of dependeuce may be in respect to Personal 
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services of this nature." Augusta Ry. Co. v. Glover, 92 Ga. 132, 144, 18 S. E. 
406, 414. 

Where a father sought to recover for the homicide of a miner son, 
the Suprême Court of Georgia, while holding that, where a father is 
earning enough for his own support, he cannot be said to be dépendent 
on a minor son, although he is chargeable with the maintenance of 
others, for the support of whom and himself his earnings are insufii- 
cient, held that there was a différence in considering whether a mother 
was dépendent on the earnings of a minor whose earnings went into 
the common stock. As to her the court said : 

"A mother without proi)erty is an essentially dépendent member of a 
household consistlng of hor iiusband, herself, and tlieir children. She may 
render many valuable services and peiform many onerous duties, but when it 
cornes to obtaining tlie necessaries of life — food, clothing, fuel, and the other 
essentials to human existence — she is, in the vory nature of things, dépendent 
upon eacli and every member of the family whose labor produces money or sup- 
plies." Georgia Railroad Oo. v. Spinks, 111 6a. 571, 574, 36 S. E. 855, 856. 

The case at bar is very différent from the case of Trammell v. South- 
ern Ry. Co., 182 Fed. 789, 105 C. C. A. 221, relied on by the plaintiff 
in error. In that case a mother sued for the homicide of a minor son, 
who worked in his father's drug store. His services were worth from 
$75 to $80 per month. His only relation to the support of the mother 
or her dependency was this labor in his father's business. The father's 
income from his business was from $250 to $300 per month, and the 
entire expenses of the family, including those of the plaintiff, which 
were paid by the proceeds of the drug business, were from $100 to $150 
per month. It was held under thèse f acts that dependency of the 
mother on the son, or contribution by him to her support, was not 
proven. 

The présent case comes within the rulings of the Suprême Court of 
Georgia first above quoted, and the question was therefore properly 
submitted to the Jury. 

The court correctly charged the jury as to what constituted depend- 
ency on the deceased, and contribution by him to her support, and 
that if she was not dépendent on her son wholly, or partially, as defined, 
she could not recover, although he gave her his earnings and she put 
them in the gênerai fund. Augusta Ry. Co. v. Glover, 92 Ga. 132, 18 S. 
E. 406. _ , 

Several assignments of error deal with the admission and rejection 
of évidence. We find no error in the rulings complained of. 

[9] Error is assigned that the court should hâve charged the jury 
that if it appeared from the évidence that thé father, J. C. Young, had 
permitted his son to go out and seek employment, and collect his own 
wages, and appropriate such wages to his own use, such action on the 
father's part would amount to manumission of his souj and the plain- 
tiff, J. C. Young, would hâve no cause of action against the défend- 
ant. The court properly ref used this charge, because there was no évi- 
dence that plaintiff Young had authorized the deceased to appropriate 
his earnings to his own use. On the contrary, the only évidence was 
that the minor had asked his father for direction as to what he should 
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do with his wages, and was directed to turn them over to liis mother. 
A charge not warranted by the évidence, or some view thereof, is er- 
roneous. Wilmington Mining Co. v. Fulton, 205 U. S. 60, 76, 27 Sup. 
Ct. 412, 51 L. Ed. 708. The court fully and correctly instructed the 
jury as to the effect of a gênerai authority by the father to the son to 
seek cmployment as évidence of a consent to such employment. 

[10] Wiiile a number of requests to charge the jury were made 
and refused, there is none of them, which was free from objection, that 
was not fully and fairly covered by the charge of the court, which is 
contained in the record. Iron Silver Mining Co. v. Cheesman, 116 
U. S. 529, 6 Sup. Ct. 481, 29 L. Ed. 712; Beaver Hill Coal Co. v. 
Lassilla, 176 Fed. 725, 100 C. C. A. 283; Norfolk & Portsmouth 
Traction Co. v. Rephan, 188 Fed. 276, 284, 110 C. C. A. 254. 

The jury were instructed that, if the homicide was caused by the 
negHgence of the fellow servant, and not by the négligence of the 
master, that the master would not be hable; aiso that the acts of nég- 
ligence charged must hâve been the proximate cause of the death 
of the deceascd. 

At defendant's request the jury were instructed that if they be- 
lieved from the évidence that the engineer, Shiflett, was inexperienced 
and unskillful, and such inexpérience and lack of skill contributed 
as a proximate cause to the death of Cari Young, and was se obvious 
that a person of ordinary intelligence, working with him for the time 
deceased so worked, would hâve observed it, and said deceased con- 
tinued to work with said Shiflett, he could not, if Hving, recover, and 
his father and mother could not ; also as to each of the alleged defects 
in the track or machinery, if in the exercise of ordinary care the de- 
ceased should hâve known of such defects, the deceased, if living, 
could not recover, and his parents could not. 

The charge correctly slated to the jury the several issues presented 
by the case and the questions raised by the requests of the défendant, 
which were not given. 

There was évidence to support the verdict, and the judgment of the 
District Court is therefore affirmed. 



DIXON et al. v. COX et al. 

(Circuit Court of Appeals, Eiglith Circuit. Octobpr 2, 1920.) 
No. 5468. 

1. Indians '^=18 — Statute gives Secretary of the Interior power to détermine 

heirship of allottees. 

Act June 2.'5, lOlO, granting the Secretary of the Interior jurisdiction 
to détermine tlie légal helrs of intestate Indian allottees, is constitution- 
al, and valld, and tlie décisions thereunder by the Secretary are final and 
eonclusive, and not subject to collatéral attack, or reviewable by the 
courts, in the absence of showiug of fraud, error of law, or gross mis- 
take of faet. 

2. Indians <S=>18 — One décision as to heirship of allottee did not exhaust 

Setretary's power. 

A décision by the Secretary of the Interior, imder Act June 25, 1910, 
that a certain claimant was not the sole heir of an Indian allottee, did 
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not exliaust his power to détermine who were the heirs, so as to render 
vold his later décision that ttie clalmant was the sole heir. 

3. Indians <S='18 — Oonclusiveness of Secretary's décision as to heirship stated. 

Whether or not the weight of évidence In substantial conflict sustains 
one or the other side of an issiie of fact Is a question on whicli the déci- 
sion of the Secretary of the Interior, under Act June 25, 1910, as to heir- 
ship of Indian allottee, Is generally final and conclusive ; but his décision, 
like that of other quasi judicial tribunals, may be avoldcd by a suit in 
equity for fraud induclng it, for error of law on facts found, conceded, 
or established beyond dispute at the hearlng, or on the ground thatat 
the close of the hearlng there was no évidence to support his flndlng on 
a material issue of fact which controlled the resuit ; but for one to at- 
tack the findings of fact, as not supported by substantial évidence, he 
must allège and prove, not only that there was a mlstake in the finding 
or findings, but the évidence before the Secretary from which the al- 
leged mlstake resulted. 

Appeal from the District Court of the United States for the District 
of Nebraska ; Joseph W. Woodrough, Judge. 

Suit by Roth Dixon and another against Jesse H. Cox and others. 
From a decree of dismissal, plaintiffs appeal. Affirmed. 

Thomas L,. Sloan, of Walthill, Neb., for appellants. 

Karl J. Knoepfler, of Walthill, Neb. (Harry L. Keefe, of Walthill, 
Neb., Albert W. Jefferis and George M. Tunison, both of Omaha, Neb., 
T. S. Allen, U. S. Atty., of I^incoln, Neb., and B. H. Dunham and 
Herman Aye, both of Omaha, Neb., on the briefs), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURG, District Judge. 

SANBORN, Circuit Judge. This appeal challenges a decree of dis- 
missal of the complaint by the plaintiffs, Roth Dixon and Frank Dick, 
to avoid an adjudication of the Secretary of the Interior under the 
Act of Congress of June 25, 1910, 36 Stat. 855 ; that the allotment of 
the 160 acres in controversy to Joseph Cox, an Indian of the Omaha 
Tribe, under the Act of August 7, 1882, 22 Stat. 341, descended, sub- 
ject to the dower of Dora Cline Cox, to Jesse H. Cox ; and to obtain a 
decree that the défendants, who claim under that décision and under 
a patent founded thereon, issued February 2, 1918, to Jesse H. Cox, 
hold the légal title under that patent in trust for the plaintiffs, who 
claim that this allotment descended to them through William P. Cox, 
a son of Joseph. The issue whether this land descended to Jesse H. 
Cox or to the plaintiffs was heard, considered, and decided by the 
Secretary of the Interior after full argument upon a mass of évidence 
taken by and in the présence of counsel for the respective parties in 
interest. The history of the case is interesting, but the détails of that 
history are not material to its disposition. The right answers to thèse 
two questions necessarily détermine the décision that this éôurt must 
render, and theref ore other matters discussed by counsel are laid aside. 
Did the Secretary of the Interior hâve jurisdictipn to hear, consider, 
and conclusively détermine the issue between thèse contestants, wheth- 
er the title to this land descended to Jesse H. Cox or to the plaintiff, and, 
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if he had such jurisdiction, did the complaint or proof inthis suit set 
forth a cause oiÉ action in equity to avoid the Secretary's adjudication 
for fraud, error of law, or absence of substantial évidence to sustain 
his conclusion? 

[ 1 ] The material provisions of the Act of August 7, 1882, 22 Stat. 
342, relative to thèse questions are : 

Section 5. That the Secretary of the Interior should make an allotment of 
160 acres of land out of the tract described In the act to each ludian of thè 
Omaha Tribe vvho was the head of a famlly. 

Section 6. That he should cause patents to iBsue therefor "in the name of 
the allottees, which patents shall be of the légal efCect and déclare that the 
United States does and will hold the land thus allotted for the period of 
twenty-five years in trust for the sole use and benefit of the Indians to whom 
such allotment shall hâve been made, or in case of his decease, of his heirs ac- 
eording to the laws of the state of Nebraska, and that at the expiration of 
said period the United States will convey the same by patent to said Indlau 
or his heirs as aforesaid, in fee discharged of said trust and free of ail charge 
or incumbrance whatsoever ; * * * Provided, that, the law of descent and 
partition in force in the said state shall apply thereto after patents therefor 
hâve been executed and delivered." 

Section 7. "That upon the completion of said allotments and the patenting 
of the lands to said allottees, each and every member of said tribe of Indians 
shall hâve the benefit of and be subject to the laws, both civil and criminal, 
of the state of Nebraska." 

The allotment and patenting of the lands under this act was com- 
pleted on December 29, 1884, and such a trust patent as is described 
therein was issued to Joseph Cox on that day. On December 27, 1886, 
he died intestate. By the Act of Junê 25, 1910, 36 Stat. 855 (Comp. 
St. § 4226), Congress provided : 

"That when any Indian to vs'hom an allotment of land lias been made, or 
may hereafter be made, dies before the expiration of the trust period and 
before the issuance of a fee simple patent, wlthout having made a will dis- 
poslng of said allotment as hereinaf ter provided, the Secretary of the In- 
terior, upon notice and hearing, under such rules as he may prescribe, shall 
ascertain the légal heirs of such décèdent, and his décision thereon shall be 
final and concluslve." 

After notice and hearing and in strict accordance with the terms 
of this act the Secretary of the Interior finally ascertained and decided 
that, subject to the dower of Dora Cline Gox, the allotment of Joseph 
Cox, an Indian of the Omaha Tribe, who died intestate before the ex- 
piration of his trust period and before the issuance of a fee-simple 
patent, descended to Jesse H. Cox, and pursuant to that décision he 
issued on February 2, 1918, to Jesse H. Cox, as heir of Joseph Cox, 
the fee-simple patent of the United States to this land, subject to the 
dower interest of Doi-a Cline Cox. 

Counsel for the plaintifïs concèdes that the United States, during ail 
the time between the allotment of the land in 1884 and the issue of 
the fee-simple patent in 1918, held it in trust for the benefit of Joseph 
Cox and his heirs, and that the Secretary of the Interior had jurisdic- 
tion of the administration of the land and of the exécution of this trust. 
He argues, however, that immediately upon the death of Joseph Cox 
the right to the use thereof and to the ultimate title thereto immediately 
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vested in the plaintiffs, or in William P. Cox, under whom they claim 
as his heir or heirs, and that neither the Congress nor the Secretary 
could lawfully deprive them o£ that right. He insists that the pro- 
ceeding before the Secretary, by virtue of which the title to and the 
use of the land were adjudged to Jesse H. Cox, deprived the plaintiffs 
of their right to the land and its use, and this without due process of 
law. He does not rest thèse claiins on the ground that the plaintiffs 
did not hâve notice of the claim of Jesse H. Cox that was to be 
adjudged by the Secretary, or that they did not hâve notice of the time 
or place of the hearing; but he rests it upon the ground that the Secre- 
tary, the tribunal which heard and decided the issue of heirship, had 
no lawful authority so to do. 

A careful considération of the brief and the argument has led to the 
conclusion that thèse and ail the other contentions presented by counsel 
for the plaintiffs rest upon the single proposition that the Act of Con- 
gress of June 25, 1910, which in terms empowered the Secretary finally 
and conclusively to ascertain and décide who were entitled as heirs of 
Joseph Cox to the use and title to his allotment, was unconstitutional 
and void, because that was a judicial question, which the Congress un- 
der the Constitution had no power to intrust to the final décision of an 
executive or administrative department or officer. If that proposition 
is not Sound, then there was no unlawful deprivation of the plaintiffs 
of any of their rights, they suffered no lack of due process of law, 
there was no unconstitutional or void act of Congress, and no lack of 
jurisdiction in the Secretary. In support of his proposition that this 
act of Congress was beyond the power of that body, counsel cites 
Choate V. Trapp, 224 U. S. 670, 32 Sup. Ct. 565, 56 h. Ed. 941 ; Mar- 
tin v. Hunter, 1 Wheat. 304, 4 L. Ed. 97 ; Kilbourn v. Thompson, 103 
U. S. 168, 26 h. Ed. 377 ; United States v. Lee, 106 U. S- 196, 1 Sup. 
et. 240, 27 L. Ed. 171 ; Western Union Tel. Co. y. Myatt, 98 Fed. 335, 
and other décisions less material. Thèse authorities treat of the gên- 
erai nature and extent of the powers of the législative, executive, and 
judicial departments of the United States, but in none of them was the 
constitutionality or validity of the Act of June 25, 1910, considered or 
determined. 

On the other hand, the question of the validity and effect of that 
act, and of the jurisdicti.qn of the Secretary, of the Interior to hear, 
ascertain and décide who were the parties entitled by descent to the 
allotments of deceased Indians described therein, has been repeatedly 
considered and conclusively determined by the Suprême Court and by 
other fédéral courts, and they hâve uniformly sustained the act, the 
power of the Congress to enact it, the jurisdiction of the Secretary to 
décide the questions of heirship, and the finality of his décisions. Bond 
V. United States, 181 Fed. 613, 615, 616; Pel-Ata-Yakot v. United 
States, 188 Fed. 387, 388, 389; Parr v. Colfax, 197 Fed. 302, 305, 
117 C. C. A. 48, 51 ; Hallowell v. Commons, 239 U. S. 506, 508, 509, 
36 Sup. Ct. 202, 60 L. Ed. 409; Lane v. Mickadiet, 241 U. S. 201, 203, 
206, 207, 209, 36 Sup. Ct. 599, 60 L. Ed. 956. If thèse décisions had 
not been rendered, it wpuld not be a difficult task to draw the conclu- 
sion they announce from other décisions of the Suprême Court, and 
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from the facts that the décèdent and his heirs were Indians, wards of 
the United States, that when the Secretary's décision was made the 
United States held this allotment in trust for the heirs of Joseph Cox, 
that the administration of the land and the exécution of the trust were 
administrative rather than judicial duties, and that the détermination 
of the question who were the heirs of this décèdent was necessary to the 
exécution of the trust and to the administration of the land during its 
continuance. 

Analogous grants of quasi judicial power to the Secretary, such as 
his jurisdiction to détermine what persons are entitled as purchasers, 
pre-emptors, and homesteaders to tracts of public lands, analogous 
grants to the Dawes Commission of the quasi judicial power to déter- 
mine what Indians of certain tribes were entitled to allotments of lands, 
and many other questions and many other grants of like character 
which hâve been sustained by the Suprême Court might be cited. But 
a discussion of the constitutionality and effect of the Act of June 25, 
1910, and of the power of the Secretary to détermine thereunder who 
the heirs of Indian allottees therein mentioned are, would be futile, be- 
cause the Suprême Court has twice decided thèse issues. The conclu- 
sion of this court, therefore, is that the Act of Jurle 25, 1910, which 
grants to the Secretary of the Interior jurisdiction to ascertain and 
détermine who were the légal heirs of the Indian allottees of the 
Omaha Tribe, who died intestate while the United States held the titles 
to those allotments in trust for such heirs, was constitutional and valid, 
the décisions of those questions in such cases by the Secretary are final 
and conclusive, and his détermination in this case that the title to the 
allotment of Joseph Cox and to the proceeds, use, and profits thereof 
descended to Jesse H. Cox, is neither subject to collatéral attack nor 
reviewable by the courts, in the absence of pleading and proof of f raud, 
error of law, or gross mistake of fact. 

[2] Another objection to the decree of dismissal is that, before the 
hearing by the Secretary on which his décision in hand was based, he 
had decided that Jesse H. Cox was not the sole heir of Joseph Cox, 
that this earlier décision exhausted his power to détermine who were 
the heirs, and that for that reason his later décision was coram non 
judice and void; but that position is also untenable, because the Su- 
prême Court expressly so decided in L,ane v. Mickadiet, 241 U. S. 201, 
209, 36 Sup. Ct. 599, 60 L. Ed. 956. 

[3] The second question is: Did the complaint or proof in rhis suit 
set forth a cause of action in equity to avoid the Secretary's décision 
for fraud, error of law, or absence of substantial évidence to sustain it? 
Whether or not the weight of évidence in substantial conflict sustains 
one or the other side of an issue of fact is a question upon which the 
final décision of the Secretary in a case of this character is generally 
final and conclusive; but his décision upon this issue of heirship, like 
the décision of the Uand Department, of the Dawes Commission, and 
of other quasi judicial tribunals, may undoubtedly be avoided by a suit 
in a court of equity on account of fraud which induced it, on account 
of error of law upon facts found, conceded, or established beyond dis- 
pute at the hearing before him, or on the ground that at the close of 
268 F.— 19 
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such hearing there was no évidence to support his finding on a nlaterial 
issue of fact which controlled the résuit. James v. Gerrhania Iron 
Company, 107 Fed. 597, 600, 601, 46 C. C. A. 476, 479, 480; Howe v. 
Parker, 190 Fed. 738, 746, 111 C. C. A. 466, 474. 

There was no pleadjng or proof of f raud in the conduct of the hear- 
ing before the Secretary. On the facts found by him, on the facts 
conceded, or on those established beyond dispute, there was no error of 
law in his action. Whether or not he made a finding of a material fact 
or material facts conditioning his décision, which there was no substan- 
tial évidence to support, and whether or not he made a gross niistake 
in his finding of such facts, are questions which this court cannot con- 
sider or détermine in this case, because there is no admission that there 
was no substantiâl évidence before him to sustain his findings ; nor is 
there any pleading or proof in the record in hand of ail the évidence 
that was before him, so that this court can for itself détermine this 
matter by a comparison of ail the évidence with the findings. If one 
would attack the finding of facts of a quasi judicial tribunal like the 
Secretary or the Land Department, upon the ground that there was 
no substantiâl évidence to support it, he must allège and prove, not 
only that there was a mistake in the finding or findings, but the évidence 
before that tribunal or Secretary from which the alleged mistake re-^ 
sulted, before any court can enter upon the considération or décision of 
any issue of fact determined at the hearing by such tribunal or Secre- 
tary. United States v. Northern Pacific Ry., 95 Fed. 864, 870, 882, 37 
C. C. A. 290, 296, 308; James v.Germania Iron Co., 107 Fed. 597, 600, 
601, 46 C. C. A. 476, 479, 480; United States v. Atherton, 102 U; S. 
372, 374, 26 L. Ed. 213; United States v. Budd, 144 U. S. 154, 167, 
168, 12 Sup. Ct. 575, 36 L. Ed. 384. _ , 

The complaint contains no pleading sufficient to tender to the court 
below the issue of a gross mistake of fact by the Secretary, as neither 
the mistakes in his décision nor ail the évidence before him upon the 
questions of fact conditioning his mistakes is either pleaded or proved. 

The decree below must therefore be affirmed; and it is so ordered^ 



BBYSON et al. t. HINES, Director General of Railroads, et al. 

(Circuit Court of AppealB, Fourth Circuit. July 12,1920.) 
No. 1790. 

1. Carriers <S=>306(1) — ^Builder of unsafe railrôad, accepted mû operated by 

grovemment, llable for Injuries to soJrtlers traiisported. 

One whp built a raiiroad on a military réservation,, Icnowing that it 
would be used for the trarisportatlon of troops, and that it was so poorly 
constructed as to be dangerous, Is llable for injuries to soldiers caused 
by such négligent construction, though the government had accepted the 
raiiroad and was operating the train on which the soldiers were rirtlng. 

2. Carriers <S=»306(I) — ^Exemptiou of government froni sUit does not affect 

Uability of joint tort-feasor. 

The exemption of the government from suit for Injuries to a soldler 
transported over an unsafe raiiroad, built by a raiiroad company ou a 
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mlHtary réservation and accepted and operated by. the government, does 
not afCect a liability of the railrosd company. 

3. Railroads <&=>5Jé, New, vol. 6A Key-No. Séries — Director General's circii- 

lar, requiriiig compensation under War Risk Inmirance Act for injuries, 
did not divest accrued rigbts. 

The circular of the United States Railroad Administration, providing 
compensation for soldiers injured or Icilled on the railroads under the 
War Risk Insurance Act (Comp. St. §§ 514a-514j), and not by claim 
against the administration, could not divest a right of action'against a 
railroad company for the death of a soldier, which had accrued before 
the circular was published. 

4. Carriers <®==>291 — Haste, excusiiig n©g;lipcnt construction of railroad oper- 

ated by government, canuot be assunied. 

In an action against a railroad company for négligence in constrocting 
an unsafe railroad, accepted and operated by the government for carry- 
ing troops on a military réservation, where there was no proof that the 
government required the construction in such haste as to excuse the nég- 
ligence, the railroad cannot be relicved from liability on that ground, 
as it cannot be assumed as a mattor of !aw that the government re- 
quired the construction of a dangeious track. 

5. Railroads <S=»5%, New, vol. 6A Kcy-No. Séries — Director General's. n^li- 

gence heîd question for jury. 

In. an action for tlie death of soldiers, caused by derailment of a train, 
évidence that the track was so bad that cars were derailed on It every 
day, and testimony by an experienced witness that on such a track 
the speed should not hâve been over half the speed at which the train 
was operated, is sufflcient to take to the jury the question of the Direc- 
tor General's négligence. 

6. Railroads «©^Sîè, New, vol. 6A Key-No. Séries — Director General's circu- 

lar, requirîng compensation under War Risk Insurance Act, instead of 
action for injuries, not rétroactive. 

If the circular of the Director General of Railroads, providing for com- 
pensation under the War Risk Insurance Act (Comp. St. §§ 514a-514j), 
for injury to soldiers during transportation, was suflicient to withdraw 
the consent of Congress to suits against the Director General for such 
Injuries, it does not prevent recovery against him for injuries caused 
before it was issued, since it does not express an intention that it should 
hâve a rétroactive effect, and such effect will not be given by construc- 
tion, especially where it would resuit in injustice. 

7. Railroads «©^S^, New, vol. 6A Key-No. Séries — Director General not lia- 

ble for négligence of military ofïicers. 

Where the arrangement of the cars In a troop train was entirely with- 
In the control of the military officers, the Director General cannot be held 
liable for négligence in putting light wooden cars between heavy steel cars. 

In Error to the District Court of the United States for the Western 
District of North CaroHna, at Asheville; James E. Boyd, Judge. 

Separate actions by A. H. Bryson, as administrator of Walter C. 
Bryson, deceased, and by Emma C. . Swann, as administratrix of 
Philetus C. Swann, deceased, against Walker D. Hines, Director 
General of Railroads, and the Atlantic Coast Line Railroad Com- 
pany, tried togéther by consent. Judgment for défendants on directed 
verdict, and plaintiffs bring error. Reversed. 

Zeb F. Curtis, of Asheville, N. C, D. W. Robinson, of Columbia, 
S. C., and James J. Britt, of Asheville, N. C. (Harkins & Van Winkle, 
of Asheville, N. C., on the brief), for plaintiffs in error. 

^s»Foi other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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P. A. Willcox, of McRae, Ga., A. L. Hardee, of Wilmîngton, N. C, 
and Thomas S. Rollins, of Asheville, N. C. (Charles F. Patterson, of 
Washington, D. C, and Martin, Rollins & Wright, of Asheville, N. C, 
on the brief), for défendants in error. 

Before PRITCHARD and WOODS, Circuit Judges, and ROSE, 
District Judge. 

WOODS, Circuit Judge. On May 10, 1918, Walter C. Bryson and 
Philetus C. Swann, soldiers of Company A, 321st Régiment of In- 
fantry, were killed in Camp Jackson Military Réservation by derail- 
ment of a train on which they were being transported under military 
orders. In sépara te actions for damages, tried together by consent, 
their administrators charge that the proximate cause of the derail- 
ment was négligence of the Atlantic Coast Line Railroad Company 
and the Director General of Railroads. 

There was abundant évidence of acts of négligence alleged in the 
complaints, but the District Court directed a verdict for the défend- 
ants; one of the grounds being that the right of recovery against 
the railroad company and the Director General for the injury or 
death of a soldier had been supplanted and taken away by the fol- 
lowing circular: 

"United States Kailioad Administration, Division of Law. 

"Wasliington, October 25, 1918. 
"Circular No. 4. 

"Attention Is directed to the act of Congress entitled 'An act to amend an 
act entitled "An act to autliorlze the establishment of a Bureau War Kisk 
Insurance in the Treasury Department," ' approved September 2, 1914, and 
for other purposes, approved October 6, 1917, Public Document No. 90, Sixty- 
Fifth Congress (H. R. 5723). 

"This act establishes a System for compensatlng ofiicers and enlisted men 
and women nurses of the Army and Navy Nurse Corps, when employed in 
active service under the War or Navy Departmeuts of tlie government. 

"In case of railroad accidents, in order to avoid confusion and to effeetuate 
a proper and uniform liandling of the compensation daims of such injured and 
disabled persons who are entitled to reçoive compensation under the War 
Bisk Act, upon the happening o£ any accident causing death, disablement or of 
injury to any otiicer, enlisted man, or member ol the Army or Navy Nurse 
Corps (female) occurring on any line of railroad under fédéral control, the 
General Solicitor will immediately notlfy J. H. Howard, Manager, Clalms and 
Property Protection Section, Division of Law, Southern Railroad Building, 
Washington, D. C, giving the name and emergency address of the dead or 
injured person, his or her number, rank, and routing, and in the case of in- 
jured persons, his or her présent address. 

"Such injured ofiicers and enlisted men and members of the Army and Navy 
Nurse Corps (female) will be remitted to tlieir elaim for compensation 
through the War Rlsk Bureau and will not receive ttny payment through the 
Railroad Administration. 

"No claim for damages for injuries oceasioning death or disablement of such 
persons should be recognized or entertained. The circumstances surrounding 
accidents should be investigated as heretofore and report filed. 

"The General Solicitor will notify gênerai claim agents of this circular who 
will In turn notify ail claim agents. 

"John Earton Payne, General Counsel. 

"Approved : W. G. McAdoo, Director General of Railroads." 
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We first g'ive attention to the effort of défendants' counsel to 
sustain the instruction that no négligence was proved which can be 
imputed to either of the défendants. 

Atlantic Coast Line Railroad Compan)' constructed the road from 
Simm's Station on its line into Camp Jackson. The sole purpose of 
construction was the transportation of troops and supplies and muni- 
tions for the construction and maintenance of the camp. The South- 
ern and S'eaboard Railroads paid part of the cost, under bills rendered 
by the Coast Line. This construction was completed before the Di- 
rector General took charge of railroads under the President's proclama- 
tion of December 26, 1917. The portion of road which was inside the 
limits of Camp Jackson, on which the accident occurred, was ac- 
quired by the government, either by purchase from the Atlantic 
Coast Line Railroad Company or under a contract with that railroad 
Company for its construction as a part of the réservation. On de- 
mand for cars by the military authorities, they were carried into 
the réservation and brought out by an engine of the Coast Line in 
charge of one of its engineers. Within the réservation the arrange- 
ment of the cars on the track and the entrainment of troops were under 
exclusive control of the military ofïicers in charge. The maintenance 
and repair of the track was in exclusive control of the War Depart- 
ment. 

The évidence tended strongly to show that the accident was due 
chiefly to the négligent construction by the Coast Line of a grossly 
and obviously unsafe track, and the négligence of the government in 
accepting the track and in f ailing to make it safe after acquiring it. 
Col. Frank, quartermaster, testifying to the cause of the accident, said : 

"I attribute it to the light class of rail that was put in there and accepted 
by the quartermaster whom 1 relieved. I never would hâve accepted the 
track, if I had been the quartermaster vvhen it was constructed. After the 
accident, I examined the track and found it badly torn up — a rail broken, a 
few angle bars broken, a few spikca eut off. From my examlnation as to the 
cause of the accident, I would say poor construction. I know a little bit 
about engineering, and I think It is about the poorest pièce of railroad con- 
struction I ever saw in my life. The trestle was built on a grade with an 
acute curve. That is wliy I asked for heavier rails, trying to make it safe. 
I also needed tie plates, angle bars, and angle braees. About six weeks be- 
fore the accident, I had removed practically ail of the ties at that place, one at 
a time, by the railroad crew, and put thcni back in, putting as many as flve 
or six spikes in each tie trying to hold it down until I could get heavier equip- 
ment, trying to prevent an accident, which I felt sure would happen some 
day. I had the railroad crew to go over the track after every three passenger 
trains went out. They were light angle bars used on 35-pound rail." 

Other witnesses gave like testimony as to the unsafe construction 
and bad condition of the track, and the conséquent fréquent derail- 
ments. Col. Frank also testified that he wrote in vain several times 
to the Quatermaster Corps in Washington, stating the dangerous con- 
dition of the track, warning of impending accident, and asking that 
the road be made safe. 

[1] For this négligence of the War Department, of course, there 
can be no recovery. The défendants maintain that although the road 
as constructed may hâve been an obvions menace to the life of every 
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person transported over it there is nô liability on the builder for loss 
of life due to its négligence in that respect; for the reason that it 
was accepted and operated by the government and that from the 
time of acceptance the government alone was responsible. For this 
défendants rely on the gênerai rule than one injured by a dangerous 
or defective instrumentality in the hands of another person cannot 
recover against a third person, who sold or furnished it, because of 
lack of privity of contract. Savings Bank v. Ward, 100 U. S. 195, 
25 L. Ed. 621. .Cases citing this case and applying the rule are 
collated in Rose's Notes, 25 L. Ed. 871. 

But the opposite rule applies Where the person selling or furnish- 
ing the article or instrumentality knows it to be dangerous, and also 
knows it will be used by other persons not aware of the danger; and 
this rule holds, even if the person to whom the article was sold knows 
the danger. Waters-Pierce Oil Co. v. Deselms, 212 U. S. 159, 179, 
29 Sup. Ct. 270, 53 L. Ed. 453; O'Brien v. American Bridge Co., 
110 Minn. 364, 125 N. W. 1012, 32 L. R. A. (N. S.) 980, 136 Am. 
St. Rep. 503, and numefous authorities cited; Huset v. J. I. Case 
Threshing Machine Co., 120 Fed.^ 865, 57 C. C. A. 237, 61 L. R. 
A. 303. In such case the additional tort of the buyer in concealing the 
danger does not cancel that of the seller ; the person injured has his 
remedy against two wrongdoers, instead of one. 

According to the testimony the Atlantic Coast Line Railroad Com- 
pany constructed and turned over to the government a track which 
it could not fail to know was exceedingly dangerous, and which 
it certainly knew was to be used to transport thousands of soldiers. 
There is not a particle of évidence that the soldiers killed knew of the 
dangerous nature of the track. But it would make no différence 
if they had known, because the builder of the road knew their knowl- 
edge would avail nothing; for it knew the controUing fact that the 
soldiers who were to be transported had no power to reject the track, 
or to hâve it repaired or reconstructed, or to refuse to travel over it. 
Does not the argument come clearly to this? The railroad company, 
in breach of its duty, constructed and delivered to the government 
an unsafe track, which it knew would endanger the lives of soldiers 
forced to travel upon it, yet this breach of duty was canceled by 
the breach of duty of officers of the government in using the track 
in an unsafe condition. This amounts to saying that an original 
wrongdoer is released when another takes up and continues the wrong. 
The statement of the argument carries its own réfutation, and it is 
disposed of by the Suprême Court in Waters-Pierce Oil Co. v. De- 
selms, supra, and other authorities cited. 

[2] The exemption of the government from suit does not affect 
the liability of the railroad company. 

[3] It foUows that, if the négligent construction described in the 
testimony was a proximate cause of the accident, the plaintiffs had a 
vested right of action against the railroad when it occurred on May 
10, 1918. It is admitted that if there was such a vested right of ac- 
tion it was not affected by Circular No, 4. This conclusion would 
rcsult in à reversai of the judgment. 
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[4] It' was earnestly pressed at the argument that the Atlantic 'Coast 
Line was not responsïble for négligent construction because of the 
haste required of it by the government. This défense is without 
support either in the allégation of the ansvver or the testimony, We 
cannot assume as a matter of law that the government required of 
the Coast Line the construction of a track which imperiled the life 
of every so'dier who passed over it. 

[5] We think there was also évidence of actionable négligence in 
the opération of the train by the Director General. According to the 
évidence the train was running at a speed of from 8 to 10 miles an 
hour, and this was the usual speed. There was évidence to the effect 
that the track was in sùch bad condition that two or three cars were 
derailed on it every day. One witness of long expérience on railroads 
testified that on such a track the speed should not hâve been over 4 
to 6 miles an hour. It was therefore for the jury to say whether the 
speed of the train was high enough to be négligent. 

[6] As already observed, Circular No. 4 could not take away any 
cause of action for the négligence of the Atlantic Coast Line Railroad 
Company, for it existed and was a vested right before that circular 
was issued. The right of action had also accrued again.st the Director 
General under the fédéra! statutes and proclamations of the Prési- 
dent, if the train was negligently run. As the Director General was 
an officer of the government, the right of action was in effect against 
the government, and was dépendent upon the permission and grant of 
the government found in thèse statutes and proclamations. This per- 
mission and grant could, of course, be withdrawn at any time before 
the judgment. We do not discuss the question whether Circular No. 
4, issued by the Director General, had the force of an act of Congress, 
withdrawing the grant or permission to sue him, for the reason that, 
if the Director General had such power and exercised it, we do not 
think he expressed in the circular the intention that it should hâve 
the rétroactive efïect of destroying rights of actions which had already 
accrued. Statutes are never construed to act retrospectively, unless 
the législative effect is clearly expressed or necessarily implied. When 
rétrospective opération of the statute would resuit in injustice, the pre- 
suriiption against. such a législative intent is still stronger. United 
States V. Burr, 159 U. S. 78, 15 Sup. Ct. 1002, 40 L. Ed. 82; Os- 
born V. Nickolson, 13 Wall. 654, 662, 20 L. Ed. 689; United States 
V. American Sugar Refining Co., 202 U. S. 563, 577, 26 Sup. Ct. 
717, 50 L. Ed. 1149; 36 Cyc. 1205. There is nothing in the cir- 
cular to indicate that it was intended to apply to injuries and deaths 
of soldiers which already had been inflicted, and it would hâve been 
a manifest hardship to take away the right of action from soldiers 
who at the time of boarding the train and incurring the risk had the 
statutory assurance of the protection of liability of the Director 
General for death or injuries due to the négligent opération of the 
train. 

[7] We think there can be no recovery for négligence in putting 
light wôoden cars between heavy steel cars, in conséquence of which 
the wooden cars were crushed by the derailment. The officers of the 
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army had entire control of the arrangement of the cars, and for their 
négligence in this respect there was no right of action against either 
of the défendants. 
Reversed. 



AYALA T. UNITED STATES. 

(Circuit Court of Appeals, First Circuit. October 27, 1920.) 
No. 1372. 

1. Criminal law <S=>1044 — Court may consider whether there was any sûlistan- 

tial évidence, though motion for directed verdict was not renewed. 

Thougli a mption for directed verdict at the close of the évidence for 
the prosecution was not renewed after accused had introduced his évi- 
dence, the Circuit Court of Appeals may détermine whether there was any 
substantial évidence to support the verdict, though the question was not 
properly ralsed, where a plain error was committed at the trial. 

2. Criminal law <S=3ll59(2) — Wliere ttiere was no substantial évidence to 

support a conviction, judgment will be reversed. 

In a prosecution under Pénal Code, § 237 (Comp. St. § 10407), for 
brlnglng into Porto Rico from a toreign country lottery tickets and lists, 
évidence that accused had such tickets and lists in hls possession when 
. leaving a ship which had corne from another country, but had prevlously 
touched at two other Porto Rican ports, and that he threw them Into the 
water when they were demaûded, held, that there was no substantial évi- 
dence to sustain a conviction, so that judgment will be reversed. 

3. Criminal law i&^'llSDCS) — Evidence sustaining inference consistent witb 

innocence, equally with guilt, will not support a verdict of guilty. 

While it is the province of the jury to draw inferences which may 
reasonably be drawn from the évidence, there is not substantial évidence 
to support a conviction, where inferences as consistent wlth innocence as 
with gullt may be drawn from the proven facts. 

4. Criminal law <&»552(1) — ^Attemftt to destroy évidence relevant, but not 

conclnsive. 

Whlle the attempt of accused to destroy évidence against hlm la com- 
pétent to go to the jury, It is not alone conclusive évidence of guilt 

In Errer to the District Court of the United States for the District 
of Porto Rico; P. J. Hamilton, Judge. 

Comelio Ayala wras convicted of bringing into the United States lot- 
tery lists and tickets, and he brings error. Reversed and remanded. 

Hugh R. Francis, of San Juan, P. R. (Francis & De la Haba, of San 
Juan, P. R., on the brief), for plaintiflf in error. 

Thomas J. Boynton, U. S. Atty., of Boston, Mass., for the United 
States. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

JOHNSON, Circuit Judge. The plaintifï in error, Iiereinafter call- 
ed the défendant, was convicted at the April term, 1918, of the District 
Court of the United States for Porto Rico, upon an indictment in 
which he was charged, in two counts, with violation of section 237 of 

^=3For otlier cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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the Pénal Code of the United States (Comp. St. § 10407), the material 
part of which is as foUows : 

"Whoever shall bring or cause to be brought Into the TJnited States or any 
place subjefit to the jurisdlction thereo.f, from any foreign country, for the 
pùrpose of dlsposing of the same, auy paper, certificate, or instrument pur- 
porting to be or to reprcsent a ticket, chance, share, or intercst in or depeml- 
ent upon the event of a lottery, gift enterprise, or similar scheme, offering 
prizes dépendent In whole or In part upon lot or chance, or any advertise- 
ment of, or list of the prizes drawn or awarded by means of, any such lottery, 
glft enterprise, or similar scheme, * * * shall, for the flrst offense, be 
fined not more than one thousand dollars, or imprisoned not more than two 
years, or both." 

In the first count in the indictment he was charged with having 
brought or caused to be brought into the United States from a foreign 
State, to wit, the republic of Santo Domingo, to the island of Porto 
Rico, of the United States, 24 lists, papers, certificates, or instruments 
purporting to be and to represent and contain the numbers of the win- 
ning tickets corresponding to a drawing held on March 25, 1917, in 
a lottery known as "Padre Billini" in the republic of Santo Domingo. 

In the second count he was charged with having brought or caused 
"to be brought into the United States from a foreign country, to wit, 
from the republic of Santo Domingo, into the district of Porto Rico, 
of the United States, a large number of papers, certificates, or instru- 
ments * * * purporting to be and to represent tickets, shares, 
chances, and interests in and dépendent upon the event of a certain 
lottery ofïering prizes dépendent in whole or in part upon lot or chance, 
to wit, the lottery in favor of the 'Manicomio, Padre Billini,' republic of 
Santo Domingo, which said lottery as aforesaid was to take place 
and be holden on the 13th day of May, 1917," and that he brought 
said lottery tickets into the United States for the purpose of disposing 
of the same. 

The errors assigned are: The admission of certain évidence; in- 
structions of the court ; and the déniai of a motion to instruct the 
jury to return a verdict for the défendant. 

There was but little direct évidence, either upon the part of the gov- 
ernment or of the défendant. That upon the part of the government, 
briefly stated, was that one Domingo Cummings, who was an inspector 
of customs at Ponce, on the island of Porto Rico, in the discharge of 
his officiai duties, had occasion to go aboard a Cuban steamship, the 
Santiago de Cuba, on the 9th day of April, 1917, which had arrived in 
the harbor of Ponce ; that he saw the défendant on board the steam- 
ship with his wife and children, preparing to leave the ship to go 
aboard a launch which was to take them ashore, and thought the de- 
fendant was trying to avoid him and to conceal a package ; that he f ol- 
lowed the défendant down the gangplank of the steamer aboard the 
launch, and there demanded the package of him; that the défendant 
refused to give it to him, and when he made an effort to take it the 
défendant threw it overboard. The inspector recovered it from the 
water, and upon examination found that it contained what purported 
to be lottery tickets and lists of drawings in favor of the Insane Asy- 
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lum Padre Billini, located at Santo Domingo, in the Dominican Re- 
public. 

There was évidence that the défendant was intending to sail upon 
the steamer to Santo Domingo. It does not appear whether he or his 
wife and children had cOme in on the steamer, or where they boarded 
it ; but it did appear that they were leaving the steamer with him when 
the inspecter attempted to obtain the package from him. The testi- 
mony of the inspecter was corroborated by that of two boatmen who 
were in the launch. Evidence as to his character was the only évi- 
dence introduced by the défendant. 

[1] At the close of the évidence on the part of the government the 
défendant requested the court to dismiss the case, "because of lack 
of any évidence or any showing by the government sustaining the in- 
dictment." This request was refused and exception taken. The de- 
fendant then introduced character testimony only, and at the close 
of ail the testimony the défendant did not request the court to direct 
the jury to return a verdict of not guilty. The gênerai rule is that, if 
the défendant, after déniai of his motion to direct a verdict at the close 
of the government's testimony, introduces testimony in his own behalf, 
he thereby waives his motion, and it is his duty to again renevv his mo- 
tion after ail the évidence is closed. But, notwithstanding this rule, 
the Suprême Court has held that, where a plain error has been com- 
mitted in the trial of a criminal case, it will be considered by the court, 
although a motion for a directed verdict was never made. 

In Wiborg v. United States, 163 U. S. 632, 658, 16 Sup. Ct. 1127, 
1197j 41 L. Ed. 289, the court said : 

"No motion or request was made that the jury be Instructed to flnd for 
défendants or either of them. Where an exception to a déniai of such a 
motion or request is duly saved, it is open to the court to consider whether 
thére is any évidence to suStain the verdict, though not to pass upon Its 
weight or sufficiency ; and although this question was not properly raised, yet 
If a plain error was committed in a matter so absolutely vital to défendants, 
we feel ourselves at llberty to correct it." 

In discussing the right of the appellate court to consider in criminal 
cases the grourid upon which a verdict rests, Judge Banborn said in 
■Fieldèr v. United States, 227 Fed. 832, 833, 142 C. C. A. 356, 357: 

"There is, however, an exception to the rule to the effect that in a criminal 
case, Vfikre the life or libèrty of the citizen is at stake, the appellate court 
may,Inttie interest of justice, examine tlie évidence to see whether there was 
any substantial évidence whatever against the accused, and if none is found 
may reverse the judgment, although no motion or request was made on that 
ground, and no exception was taken or àssignment of error made." 

And he cites Wiborg v. United States, supra, Clvatt v. United States, 
197 U S. 2Q7, 221, 25 Sup. Ct. 429, 49 E. Ed. 726, Crawford v. Unit- 
ed States, 212 U. S. 183, 194, 29 Sup. Ct. 260, 53 E. Ed. 465, 15 Ann. 
Cas. 392, Weems v. United States, 217 U. S. 349, 362, 30 Sup. Ct. 544, 
54 E: Ed. 793, 19 Ann. Cas. 705, and several Circuit Court of Appeals 
çàses. 

Notwithstanding the failure of the défendant to move at the close 
of ail the testimony for a directed verdict, we feel authorized to con- 
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sider the error which has been assigned, as if the motion ha'd been 
made at the proper time, and to détermine whether there was any sub- 
stantial évidence upon which the verdict of the jury could rest. 

The jury were correctly told by the court that it was necessary 
for the government to prove that the défendant had brought or caused 
the Hsts and lottery tickets in question to be brought from Santo 
Domingo into the d' trict of Porto Rico, and upon this the court in- 
structed the jury as follows : 

"Thpre is no evidoncp oiie wny or the otlior upon tliat very Interesting faety 
aiirt it Is gometliing that you wouhl hâve to iiifer — get at by inferiuice, as: you 
thiiik the fnots may instify. If yen think they were brought from Santo 
I^omingo by anyhody for disposition, and that tliis inan then got hold of them 
to carry out thjit disposition, he would. hâve, in tlie eye of the lavy, caused 
tlie lottery tielcets to be brought to l'orto Rico for disposition, and would 
he guilty." 

He had already instructed the jury: 

"Xow, if he v^'ent on board, and j^ist casually piclied up or fonnd' this (sic)' 
on tjoard, and was taking theni on shore, lie would not be guilty of bringing 
tbpin into Porto Kico from Santo Itomingo, because he would hâve nothing 
tt) do with Santo Uomingo. If he weut on board, and bought tliem from 
somobody there, he would not be guilty of bringing tlicm from Santo Domingo 
to Porto Rico, becalise that would he a purcliase that. was in American 
waters, and would bave nothing to do with Saiito Domingo. It WOuld bè 
something done hère. P.ut you would hâve to resort to guesswork to find 
either of those thlngs. There is no évidence whatever in the case that lie 
found them, or tliat he -bought them. If, ou the other haud, you think that 
the tacts justify you in cbncludirig beyoïid a reasonable doubt that he had 
some employés on this boat who delivered them to him to be takeuoii shore 
for disposition, then you would fiud him guilty, and it is not necessary that 
you should think that lie had ordered them from Santo Domingo." 

Wliile the statute makes it an offense to receive or takelists'ëf draw- 
ings or instruments purporting to be lottery tickets which hâve been 
brought from a foreign country into the United States, the défendant 
was not charged with this; and it was an essential part of the gov- 
ernment's case that it prove to the satisfaction of the jury, beyond a 
reasonable doubt, that the défendant had brought or caused such lists 
and tickets to be brought from Santo Domingo into the island of Porto 
Rico. 

[2-4] The only évidence upon which the défendant was convicted 
was that he was found with thèse lists and tickets, and that when they 
were demanded from him he threw them overboard. There was no 
direct évidence, as stated by the court, that he had any accomplices 
aboard the Santiago de Cuba, or that he had been in any way connect- 
ed with bringing the lists or tickets from Santo Domingo. There was 
évidence that the steamer had touched at San Juan and Mayaguez, 
upon the island of Porto Rico, before it came to Ponce, and from the 
defendant's possession of the lists and the lottery tickets, and his con- 
duct, the inference could as well hâve been drawn by the jury that thè 
tickets and lists were obtained at San Juan, or Mayaguez, or that the 
défendant had obtainedthem in the harbor of Ponce from somebody 
aboard the steamer Santiago de Cuba, as that he had caused them to be 
brought from Santo Domingo, Whileit^wàs the province of thç jury 
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to weîgli the évidence, and to draw ail reasonable înferences that miglit 
be drawn therefrom, we do not think that, when inferences as consist- 
ent with innocence as with guilt may be drawn from the proven facts, 
it can be said that there was substantial évidence to support a verdict of 
guilty. The attempt of the plaintiff to destroy the évidence against 
himself evidently had great weight with the jury. 

It is pointed out in Hickory v. United States, 160 U. S. 408, 416, 16 
Sup. Ct. 327, 40 L,. Ed. 474, that évidence of acts of concealment — 

"are compétent to go to the jury as tending to establlsh guilt, yet they are 
not to be considered as alone conelusive, or as creating a légal presumption 
of guilt; they are mère clreum.stances, to be considered and weighed In 
connection with other proof, with that caution and circumspection which 
their inconclusiveness when standing alone require." 

In our view of the case, we do not deem it necessary to discuss the 
other errors assigned, because we feel that there was no substantial 
évidence that the défendant had brought or caused the lists and lottery 
tickets to be brought from Santo Domingo, which was an essential part 
of the government's case, and the entry must be : 

The judgment of the District Court is reversed, the verdict set aside, 
and the case remanded to that court for further proceedings not in- 
consistent with this opinion. 



CENTRAL IRON & COAL CO. v. MASSEY. 

(Circuit Court of Appeals, Fifth Circuit. November 4, 1920.) 

No. 3456. 

1. Abatement and revival <S=»12 — Pendency of suit in state court no défense 

to suit in fédéral court. 

The pendency of a suit for the same cause of action in a state court 
furnishes no ground for piea in abatement to a subséquent action brought 
by the same plaintiff against the same défendant in a court of the 
United States sitting In the same state. 

2. Trial «S^GOd), 90 — Admission of évidence later connected up not error; 

motion to exclude évidence admitted before connection siiown necessary. 
In coal miner's action for injuries resulting from détective tipple track, 
évidence that tlie track was bad two or three weeks before tlie accident 
was properly permitted to stay in subject to its being connected up, and 
where no motion was made at tlie conclusion of the testimoîiy to ex- 
clude it and further testimony showed that the condition of the track had 
not been changed during the intervening time, there was no error. 

3. Appeal and error ®=1052(2) — Indeiflnite exp'ression cured by later deflnite 

expression of witness. 

In coal miner's action for injuries resulting from defective tipple track, 
the objection to the expression of a witness that the condition of the 
track "was, you might say, in pretty bad shape," was cured by his sul)- 
sequent positive statement that the track was in bad siiape at the time 
of the accident. 

4. Evidence '3='481(1) — Master and servant <S=»274(8) — Evidence as to 

proper method of dumping coal car Iield admissible. 

In an action by a coal car dumper, injured by a derailed car while he 
waa walking boside the car to raise the catch thereon, where défendant 
contended that the catch should not hâve been raised while the car wa.s 

'or other cases see same toplc & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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In motion, and plaintiff had testiflcd that, If net raised untîl the car 
stopped on the tlpple track, the car would net dump, his négative answer 
to the question, "So that was not the proper way to dump the car?" 
was proTierly admitted, in connection with his entire testimony, in view 
of his expérience. 

5. Master and servant '§='286(5) — ^Négligence as to coal car dumper question 

for jury. 

In a coal car dumper's action for injuries from defects in ways, works, 
plant, and machinery, brought under Code Ala. 1907, S 3910, held, that 
the affirmative charge was properly refused défendant at the close of 
the testimony showing defect In the track and in the derailed car, caus- 
ing the injury while he was walking beside the car and attempting to 
raise the catch. 

6. Trial «S^SS^dl) — Charçe as to duty to repair defects properly refused, 

where not applicable. 

In coal miner's action for Injuries resulting from defectlve tlpple track, 
where tliere was no évidence that it was plalntiff's duty to remedy de- 
fects in defendant's ways, works, plant, or machinery, a charge denying 
plalntiff's right to recover if he was under such a duty was properly 
refused. 

7. Trial <^=>260(1) — Charge already covered need not be given. 

Déniai of requested charges was proper, where they were fuUy cover- 
ed by the gênerai charge. 

In Error to the District Court of the United States for the Western 
Division of the Northern District of Alabama; William I. Grubb, 
Judge. 

Action by W. J. Massey against the Central Iron & Coal Company. 
Judgment for plaintifï, and défendant brings error. Affirmed. 

Henry A. Jones and De Vane K, Jones, both of Tuscaloosa, Ala., 
for plaintiff in error. 

Earle Pettus, of Birmingham, Ala., for défendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. Défendant in error, W. J. Massey, brought 
an action in the United States District Court for the Western Divi- 
sion of the Northern District of Alabama against the plaintiff in error, 
Central Iron & Coal Company, to recover damages for the breaking of 
his leg; said injuries alleged to hâve been caused by a defect in con- 
dition of the ways, works, machinery, or plant connected with or used 
in the business of the said défendant. 

The évidence showed that the défendant was engaged in mining 
coal ; said coal was hauled from the mouth of the mine in small cars, 
which were then pushed on a descending track and ran upon a tipple, 
where they dumped, discharging their contents into railroad cars on 
a track below the tipple. In order to empty said coal, it was necessary 
that a door at the end of the small car, which was restrained by a latch, 
held in place by a catch called a "monkey," should be released ; that 
to do this it was necessary to raise this monkey, which, if in good con- 
dition, would stay raised, but when loose would fall back, and had to 
be held up by wrapping around it a chain, which was attached to 
the forward part of the car; that the plaintiff was employed as a 
dumper. 

^=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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There was évidence that, while the regular way was for the dutnper 
to raise said monkey bef ore the car was started down the décline 
towards the tipplè.he had other duties to perform, which often pre- 
vented his being at the mouth of the mine when the car was thus start- 
ed, and that where this was the case it was customary for the dumper 
to walk briskly alongside of the descending car, which nioved at the 
speed of a fast walk, and to raise the monkey, and, if necessary, to 
wrap around it the chain to hold it in place; that the car by which 
plaintiff was injured had been started down the décline before he could 
reach it ; that he crossed the track and saf ely reached the side of the 
car on which the monkey was placed; that he raised same and discoy- 
ered that it was loose and would not stand up ; that he reached f orward 
to get the chain with which to hold up the monkey, walking briskly 
along by the side of, the car; that, in the track, on which this car, was 
running there was a bad joint, the end of two of the rails being-from 
two to three inches apart, and not in line, so that the flange of the 
wheel of the car strttck this open joint, was derailed, and the car *as 
thrbwn against him, ran over him, breaking his leg in three places, and 
inflicting upon him serions and permanent injuries. 

The évidence indicated that the condition of the track and of the: cars 
was known to the superintendent of défendant, in charge of the works, 
ways, and machinery; that it was not the duty of plaintiff to. repair 
the same. . . ' " / ■ ' 

Défendant fîled a plea in abatement, alleging.the pendency of a foi'- 
rner action brought by the plaintiff against the défendant in the circuit 
court of Tuscaloosa county, Ala.,'to recover for the same cause of ac- 
tion hère set up. Said plea being overruled, défendant pleaded to thè 
merits. 

[1] 1. There was no error in sustaining the demurrer to the de- 
fendant's plea in abatement. It is well settled that the pendency of 
a suit for the same cause of action in a state court furnishes no ground 
for plea in abatement to a subséquent action brought by the same 
plaintiff against the same défendant in a court of the United States, 
sitting in the same state.' Stanton v. Èmbry, 93 U. S. 548, 23 L. Ed. 
983; Gordon v. Gilfoil, 99 U. S. 168, 25 L. Ed. 383; McClellan v. 
Carland, 217 U. S. 268, 30 Sup. Ct. 501, 54 L. Ed. 762. 

[2, 31 2., Error is assigned upon the refusai of the court to exclude 
the teptimony of the witness Pâte to the effect that the condition of the 
track about the place of the accident was bad some two or three weeks 
before the accident. The court permitted the testimony to stay in, 
sUbject to its being connected up, and no motion was màde at the con- 
clusion of the testimony to exclude it. The further testimony showed 
that the condition of the track had not been changed during thé.interr 
vening time. There was there fore no error in the ruling of the court. 
The objection to the expression of the witness that the condition of .the 
track "was what you might say in pretty bad shape," even if originally 
meritorious was entirely explained and cured by the subséquent posi- 
tive statement of the witness that the part of the track alluded to was 
in bad shape at the time indicated. 

3. In view of the testimony in the case that the man bringing the 
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small cars out of the mine was not supposed to wait forthe dumper 
to corne up and set the monkey before he shoved the car off, that if 
the dumper got to the car before it started in motion it was his duty 
to fix. it for dumping before it started, but that when the car was 
started before the monkey was raised the man walked alongside and 
raised the monkey while the car was in motion, there was no error iri 
permitting the plaintiff to testify that he did not hâve time to reach the 
car while it was standing still so as to then raise the monkey. 

[4] 4. It is urged that the court erred in not sustaining defendant's 
objection to the testimony of plaintiff that waiting to raise the mon- 
key until the car stopped on the tipple was not a proper method of 
dumping. The défendant was insisting that where the monkey was not 
raised before the car started down the incline it should not be raised 
while the car was in motion, and that it could be raised and the car 
dumped after the car stopped at the end of the tipple. Plaintiff had 
testified that if the monkey was not raised until that time the car would 
not dump, for the coal would not then pour out. He was then asked 
the question, "So that was not a proper way to dump the car?" and 
answered, "No, sir." In view of the expérience of the plaintiff it was 
proper to permit him to testify as above, in connection with his entire 
testimony. Alabama Rwy. Co. v. Jones, 114 Ala. 519, 21 South. 507, 
62 Am. St. Rep. 121; Davis v. Korman, 141 Ala. 479, 37 South. 789; 
Southern Rwy. Co. v. McGowan, 149 Ala. 442, 43 South. 378. 

[5] 5. The principal error assigned is that the court refused to give 
the affirmative charge in favor of the défendant on the conclusion of 
the entire testimony. The suit is brought under the statute of Alabama 
regulating the liability of an employer to an employé. The statute 
provides that where an injury is caused to an employé through a nég- 
ligent defect in the plant or appliances of such employer, the plaintiff 
injured by such négligent defect may, if free from négligence himself, 
recover. The statute further provides : 

"Provided, that in no event sliall it be contributory négligence, or an as- 
sumption of the risk on the part of a servant to remain in the employment 
of the master or employer after knowledge of the defect or négligence caus- 
ing the injury, unless he be a servant whose dtity it is to remedy the de- 
fect, or who eommitted the négligent act causing the injury complained of." 
Code of Alabama 1907, § 3010. 

There was évidence in this case of the existence of the defect in the 
defendant's track and that the car was dérailed by reason thereof. 
There was also évidence of a defect in the monkey ; also that the 
master was aware of the defects and that the party injured, was not a 
servant whose duty it was to remedy the same, or who was responsible 
for the condition of said track, or said cars. There was also évidence 
that the plaintiff was injured by reason of thèse defects and was eny 
gaged in one of the usual and recognized methods bf conducting the 
business for which he was employed. The court therefore properly 
refused the affirmative charge. Coosa P. & F. Co. v. Poindexter, 182 
Ala. 656, 62 South. 104. 

6. Error is assigned because the court refused to charge the jury 
on requests of the défendant that if the plaintiff, because of negli- 
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gence, indifférence, inattention, or forgetfulness helped to cause Iiis 
injuries he was not entitled to recover damages of the défendant be- 
cause of said injuries. The court fully charged the juryupon the 
subject of contributory négligence on the part of the plaintiff. He 
charged the jury that the plaintiff must be free from fault in the 
injury in order to entitle him to recover for the employer's négligence. 
In so far as the defendant's requests were légal they were fully cov-: 
ered by the charge given. There was no évidence in the record that 
the plaintiff was guilty of any inattention, indifférence, or forgetful- 
ness; therefore there was no error in the court refusing the requests. 
of the défendant on the subject of contributory négligence. 

[6] 7. There was no error in the court refusing the request of: .de- 
fendant to charge, that if it was a part of the plaintiff 's duty to remove 
or remedy a defect in condition of the defendant's ways, works, plant, 
or machinery, by which his injuries were caused he could not recover. 
There was no évidence in the case that it was the duty of this plaintiff 
to remedy any defects in said ways, works, machinery, or plant. 
Wilmington Mining Co. v. Fulton, 205 U. S. 60, 76, 27 Sup. Ct. 412, 
51 L. Ed. 708; Mitchell v. Potoniac Insurance Co., 183 U. S. 42, 48, 
22 Sup. et. 22, 46 h. Ed. 74; Hart v. Bowen, 86 Fed. 877, 882, 31 C. 
C. A. 31. 

[7] 8. Error is also assigned in the refusai of the courfto give in 
charge the request of the défendant that, where there were two ways 
of.doing the task on which he was engaged, one safe and the other 
unsafe, it was the duty of the plaintiff to use the safe way. The court 
had fully covered in his oral charge to the jury the duty of the plain- 
tiff in the event there were two ways of performing the duty prac- 
tical and open to him, to adopt the safe way, and that a failure so to 
do would be négligence defeating his recovery. He had furthef charg- 
ed that, if a reasonably prudent man would not hâve attempted to pré- 
pare the car for dumping while it was in motion, plaintiff could not 
recover; also that, even if it was reasonably safe for the plaintiff 
to so prépare the car for dumping while it was in motion, if he was 
guilty of négligence in the manner in which he did it, he could not 
recover. 

Where the court has fully covered the matter in his gênerai charge, 
it is not error to décline giving a request on the same subject. Texas 
& Pacific Ry. v. Watson, 190 U. S. 287, 293, 23 Sup. Ct. 681, 47 L. Ed. 
1057; Beaver Hill Coal Co. v. Lassilla, 176 Fed. 725, 100 C. C. A. 
283 ; Norfolk & Portsmouth Traction Co. v. Rephan, 188 Fed. 276, 
110 C. c. A. 254. Further, the request made is subject to the criticism 
that it did not submit to the jury whether the acts of the plaintiff, 
hypothetically stated therein, were, or were not, negligently done. 

We therefore find no error in the several rulings of the court, and the 
judgment of the District Court is affirmed. 
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BANK OF ELBERTON v. SWIFT (two cases). 

(Circuit Court of Appeals, Fifth Circuit. October 29, 1920.) 
Nos. 3495, 3498. 

1. Bankruplcy <Ê=51 — That voluntarj' pétition was flied to protect expect- 

ancy does not warrant setting aside adjudication. 

TJmler Bankruptcy Act, § r)9a (Coinp. St. § 964?>), permitting any 
qualifled person to flle a pétition for voluntary bankruptcy, and section 
14 (section 9598), entitling him to discharge, except for acts therein 
set fortb, tbe tact that a voluntary bankrupt, wlio had practlcally no 
assets, filed hls pétition to protect from his creditors a legacy he ex- 
pected to recelve shortly from his mother, does not warrant setting 
aslde hls adjudication as a bankrupt, since the purpose of the Bank- 
ruptcy Act was to protect after-acqulred property from creditors, and 
tlie; fact that he had some spécial property in view does not change his 
rights. 

2. Bankruptcy "S=>143(9), 148 — Expectancy does not pass to trustée. 

Slnce only vested interests are considered property within the meanlng 
of the Bankruptcy Act, and after-acqulred property is not subject to 
the bankrupt's debts, the property whicli he expects or hopes to acquire 
thereafter by will or descent is not aft'ected. 

3. Bankruptcy <S=455 — Dismissal of pétition to set as-ide adjudication mot 

appealable. 

An order of the District Court dismissing a creditor's pétition to set 
aside for fraud the adjudication of voluntary bankruptcy is not one 
that can be reviewed on appeal, under Bankruptcy Act, § 23a (Comp, St. 
$ 9609). 

Appeal and Pétition to Superintend and Révise from the District 
Court of the United States for the Northern District of Georgia ; Wil- 
liam T. Newman, Judge. 

Voluntary proceeding in bankruptcy by John K. Swift. The péti- 
tion of the Bank of Elberton to set aside the adjudication on the ground 
of fraud Was denied (259 Fed. 612), and petitioner appeals and files 
pétition to superintend and revise. Appeal dismissed, and pétition 
to superintend and revise denied. 

Stephen C. Upson and Horace M. Holden, both of Athens, Ga., for 
appellant and petitioner. 

Daniel MacDougald, of Atlanta, Ga., and Samuel D. Olive, of Au- 
gusta, Ga., for appellee and respondent. 

Before WAL^KER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. November 8, 1917, John K. Swift was 
adjudged a bankrupt on his voluntary pétition. June 6, 1918, the Bank 
of Elberton filed a pétition to set aside the adjudication, on the ground 
of fraud. The fraud charged was that the bankrupt was using the 
Bankruptcy Act to defeat the collection of his note for $4,300, which the 
bank held against him . The bank's pétition alleged that the note was 

^=>For otiier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
208 F.— 20 
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dated April 16, 1917, and due December 1, 1917; that at the time the 
hankrupt filed his pétition his mother was 98 years'old ànd at the point 
of death, and that she actually died shortly thereafter; that the bank- 
rupt knew at the time of fihng his pétition in bankruptcy that by his 
mother's will he would be left a legacy of about $20,000 ; that he knew 
the will could never be changed, because, after his mother had made it, 
a guardian of her property had been appointed by the ôrdinary's court, 
on the ground of her imbecility f rom old âge ; that the bankrupt's debts, 
other than, to the bank, were insignificant ; and that according to his 
schedule of assets the only property he had was a watch and wearing 
apparel worth less than $100. 

The District Court dismissed the bank's pétition, and it has appealed 
and filed pétition to superintend and revise. 

[1] After the most careful considération we concur in the concKi- 
sion reached by the vénérable and lamented District Judge. Section 
59a of the Bankruptcy Act provides that "any qualified person may 
file a pétition to be adjudged a voluntary bankrupt." Comp. St. § 
9643. Section 70a vests the trustée "with the title of the bankrupt 
* * * to ail * * * property which, prior to the filing of the 
pétition, he could by any means hâve transferred or which might hâve 
been levied upon and sold under judicial process against him." Comp. 
St. § 9654. The amendment of 1910 (Comp. St. § 9631) further vests 
the trustée "with ail the rights, remédies and powers" of a; creditor 
holding a légal or équitable hen upon property within the custody of 
the bankruptcy court, and of a judgment creditor holding an unsatisfied 
exécution as to property not within such custody. The bankrupt is 
entitled to be discharged, except for acts specifically set forth in sec- 
tion 14 and not material to this case, and the discharge opérâtes 
to release him from his debts as of the date of the filing of his pétition. 

The act necessarily contemplâtes: (1) That a voluntary petitioner 
will be discharged from the burden of his debts ; and (2) that ail the 
property owned by him at the time he filed his pétition will be dis- 
tributed among his creditors. The discharge of the bankrupt does not 
afifect the) rights of the creditors to property which passes into the 
hands of the trustée. To insure distribution of ail the bankrupt's 
property the trustée is given the power to assert, not only any right 
which the debtor could hâve assçrted, but also any right, remedy, or 
power of a creditor holding a lien or unsatisfied exécution. The stat- 
ute, as already pointed out, specifically sets forth the grounds of ob- 
jection to a discharge. But nowhere is it declared to be a 'groirnd of 
objection that after-acquired property would be unafifected by the 
claims of creditors. On the contrary, one of the main purposes of the 
act is to relieve after-acquired property from such claims. 

In Hanover National Bank v. Moyses, 186 U. S. 181, text 191, 22 
Sup. Gt. 857, 861 (46 L. Ed. 1113) Chief Justice Fuller quoted with ap- 
proval the following language from In re Fowler, 1 Dowell, 16l, Fed. 
Cas. No. 4,997 : 

"He rtho bankrupt] may be, in fact, fraudulent, and able and unwilling 
to pay his debts; but the law takes him at his word, and makes effectuai 
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provision, not only by civil but even by crlminal process to effectuate his 
alleged Intent of givlng up ail hls property"- . 

— and then added : 

"Adjudication foUows as matter of course, and brings the bauljrùpt's prop- 
erty into the custody of the court for distribution among ail bis creditors." 

[2] Only vested interests are considered property within the mean- 
ing of the act. In re Elite (D. C.) 109 Fed. 625; In re Gardner (D. 
C.) 106 Fed. 670. Clearly, if property which the bankrupt actually 
acquires after the filing of his pétition is not subject to his debts, 
property which he only hopes or expects to acquire cannot be reached 
by creditors. 

The only cases relied upon by appellant are Zeitinger et al. v. Har- 
gadine-McKittrick Dry-Goods Co., 244 Fed. 719, 157 C. C. A. 167, and 
In re Weidenfeld (D. C.) 257 Fed. 872. In the first-named case it 
appears that the board of directors of the défendant company were 
being sued by the stockholders in the state court, and that, after that 
court had announced that it would grant an accounting and appoint 
a receiver, the directors suddenly iîled a voluntary pétition to hâve the 
Corporation adjudged à bankrupt. This pétition was ûnally denied in 
thê' Circuit Court of Appeals. The contest there was between the 
stockholders and the directors, and not between debtor and creditorç. 
àîoreover, the debts claimed by the pétition in bankruptcy to exist 
Jiad( theretofore been held by the state court not to be valid claims 
against the company. The whole purpose of that bankruptcy pro- 
ceeding was to oust the jurisdiction of the state cotirt. 

In the Weidenfeld Case an involuntary pétition had been resisted by 
the bankrupt until his wife died leaving him some property. He asked 
leave po withdraw his objection and to consent to be adjudged a 
bankrupt, in which event, of course, the property acquired from 
his wife would be relieved of his debts. But the petitioning creditors 
had theretofore asked leave to dismiss their pétition against Weiden- 
feld and had given the required notice to the other creditors. There 
was no objection by the other creditors, and of course the court allowed 
the petitioning creditors to withdraw their pétition, which was suffi- 
cient to end the case, although it denied the pétition of the bankrupt 
suddenly to change his attitude. 

It was practically admitted in the oral argument that there was no 
remedy within the letter of the act, but it was earnestly insisted that 
appellant's pétition showed an attempt to violate its spirit and to use 
the process of the court to perpetrate a fraud. It was not denied that 
a party iriight take advantage of a voluntary proceeding in bankruptcy 
for the very purpose of having any property he might accumulate there- 
after relieved from his debts, but it was said that there must be a line 
drawn between a gênerai purpose of that kind and a spécifie intent, such 
as is alleged to exist hère, where the acquisition of the property by 
apjipllee foUpwed so closely in time upon the filing of his pétition. To 
;that argument it need only.be replied; that the law authorizes the 
petitioii to be filed and adjudication made, and a discharge granted. 
The act fixes the rights of the parties. It has carefuUy enumerated 
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tbe things that can be donc and the ihings that cannot be donc, and it 
is not for the courts to add to the one or to the other. Congress en- 
actfd the bankruptcy statute in the exercise of a puWic policy, for the 
bencfit, not of debtors and creditors, but of society at large. It reahzed, 
of course, that unscrupulous and dishonest men would take advantage 
wherever they could of its provisions. Equally of course, it was not 
intended to enable a debtor to rush into bankruptcy just in time to 
prevent his creditors from satisfying their claims out of property he 
was about to corne into possession of. But the difficulty in any law 
upon so comphcated a subject as business relations is to make it 
cover every particular case that may possibly arise. It does not seem 
to us that the act takes into account the motives of creditors in invol- 
untary proceedings, or of debtors in voluntary proceedings; but in- 
stead of that, in view "of the fact that such a practical subject as busi- 
ness relations between debtor and créditer is being dealt with, it con- 
cerns itself rather with conditions as they exist, and undertakes to 
fix definitely the obligations of the debtor and the rights and remédies 
of the creditor. In our judgment, it was thought best by Congress to 
prescribe gênerai rules, which would usually promote satisfactory re- 
sults, notwithstanding the fact that in isolated instances it would be 
difficult, if not impossible, to attain to the high standards of exact 
justice. 

[3] The order of the District Court is not one that can be reviewed 
on appeal, under the provisions of section 25a of the Bankruptcy Act, 
and the appeal is therefore dismissed. 

The pétition to superintend and revise is denied. 



BOGERS et al. \. DESPOBTES, Richland Countf Jailnr, t* aL 

(Circuit Court of Appeals, Fourth Circuit. September 10, 1920.) 

No. 1850. 

1. Habeas corpus <S=»109 — ^Remand of petitioner to sentencing eourt for re- 

sentence held proper practice. 

There being no statute glvlng to the District Court originally Imposing 
sentence jurisdiction in habeas corpus proceedings by persons confined in 
a penitentiary In another district alleging their sentence and confinement 
to be Illégal, It was the proper practice for the judge of the district in 
which such a penitentiary was located, on determining, in such habeas 
corpus proceedings, that the petitioners' sentence was unlawful, to r&- 
mand petitioners for resentence to the court of their original prosecutlon, 
so that, by appeal from the latter court's further action, if unfavorable 
to petitioners, the sentence mlght be reviewed by the proper Circuit Court 
of App(-als, rather than by the Circuit Court of Appeals of the peniten- 
tiary district. 

2. Criminal law <S=1218 — Hard labor n»t reqidsite of sentence of fédéral 

court to Atlanta. 

The povver of a fcderal eourt to direct Imprisonment In the penitentiary 
at Atlanta of a défendant convicted of a felony held not limited, unaep 
the fédéral Prison Act of 1891 (Comp. St. §§ 10552-10560) and the act 
of ifiOl (Comp. St. I 1056.3), as to the Atlanta penitentiary, to cases 

^ssFor other cases aee saixio topic & KEY-NUMBBR In ail Key-Numbered Dlgests A Isdezaa 
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wliere liard labor Is a part of the sentence imposed, in view of Cr. Code, 
§§ 335, 338, 341 (Comp. St. §§ 10509, 10512, 10515). 

Appeal f rom ttie District Court of the United States for the Eastern 
District of South Carolina, at Charleston. 

AppHcation for habeas corpus by S. M. Rogers and others against 
H. W, Desportes, County Jailer for Richland County, and another. 
From an order (268 Fed. 83) refusing to discharge petitioners, they 
appeal. Affirmed. 

C. T. Graydon, of Columbia, S. C. (Cole L. Blease, of Columbia, S. 
C, of counsel), for appellants. 

Francis H. Weston, Û. S. Atty., of Columbia, S. C, for appellees. 

Before KNAPP and WOODS, Circuit Judges, and WATKINS, 
District Judge. 

WATKINS, District Judge. This is an appeal from an order refus- 
ing to discharge the petitioners under a writ of habeas corpus. The 
facts présent a very unusual situation. The petitioners were convicted 
on the 22d day of January, 1920, in the District Court of the United 
States for the Eastern District of South Carolina, of the violation of 
sections 3258, 3281, and 3279 of the United States Revised Statutes 
(Comp. St. §§ 5994, 6021, 6019). They were each sentenced to pay a 
fine of $500 and the cost of the prosecution, and to be confined for 
one year in the United States penitentiary at Atlanta. Although rep- 
resented by counsel at the trial, there was no exception to the sentence 
and no application for a writ of error. On the 2d day of February, 
1920, the petitioners were committed to the Atlanta penitentiary to 
serve their sentences. 

Thereafter, on the 9th day of June, 1920, under habeas corpus 
proceedings, Hon. Samuel H. Sibley, Judge of the District Court of 
the United States for the Northern District of Georgia, held that the 
sentence to the Atlanta penitentiary for one year, not at hard labor, 
was illégal and void, and that the détention of the petitioners in the 
penitentiary was unlawful. On the 2d of July, 1920, Judge Sibley 
made an order directing the United States marshal for the North- 
ern district of Georgia to transport the petitioners to Columbia, S. 
C, and there deliver them to the United States marshal for the 
Eastern district of South Carolina "to the end that such correction 
as may be lawful may be made in the sentence imposed upon them." 
In the effort to carry out this order, the marshal for the Northern 
district of Georgia transported them to Columbia, and there delivered 
them to the jailer for the county of Richland to be safely kept by him 
in the county jail until delivered to the marshal for the Eastern dis- 
trict of South Carolina. The marshal for the Eastern district of South 
Carolina has, however, declined to receive them into his custody. 

The petitioners then made application to the Hon. H. A. M. Smith, 
District Judge for the Eastern District of South Carolina, for their 
release under a writ of habeas corpus upon the groundthat the original 
sentence was held by Judge Sibley to be void, and that their détention 
was unlawful. In a written opinion dated July 31, 1920, Judge Smith 
held that the original sentence was lawful; that if as to the place of 
confinement, and the length and terms of confinement, it was not in 
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Strict accordante vvith the statute, the sentence was not void, and could 
be corrected only by writ of error ; and that Judge Sibley had no juris- 
dictiOn to review the sentence and direct a resentence. Accordingly 
an order was made that the marshal for the Eastern district of South 
Carolina return the petitioners to the custody of the warden of the 
United States penitentiary at Atlanta, Ga., to serve the sentences 
imposed. From' this order the petitioners appeal. 

[1] Judge Sibley, District Judge for the Northern. District of Geor- 
gia, in which the Atlanta penitentiary is situated, had jurisdiction to 
entertain the writ of habeas corpus and to order the release of the peti- 
tioneirs if he found the sentence was absolutely void. The correctness 
of his judgment was reviewable by the Circuit Court of Appeals for 
the Fifth Circuit, and by certiorari by the Suprême Court of the United 
States. His order remanding the petitioners to the Eastern district of 
South Carolina for rèsentence was : :riot binding. on the judge of the 
Eastern district of South Carolina, for Judge Smith of that district is 
of equal authority with Judge Sibley. Nevertheless,. in the présent un- 
satisfactory State of the law we incline to think that Judge Sibley 
adopted the most convenient practice. Upon the arrivai of the peti- 
tioners in: the Eastern district ,of South Carolina, : Judge Smith was. 
at perfect liberty to hold that his origipali sentence was correct, refuse 
to alterit,., and 'order the petitionçi;s . remanded tp the Atlanta peni- 
tentiary. : This order gave themthe bpportunity to apply for a writ of 
habeas corpus before him, and, upon his refusai to disqharge them, to 
bring the matter by appeal ^to this coyrt. The resuit is that the sen- 
tence of Judge Smith, alleged to ;be erroneous, is reviewed by this 
court having jurisdiction to correct his errors, rather than by the Court 
of Appeals of the Fifth Circuit whose office is to correct errors in that 
circuit. This is unfOrtunate circuity, but it seems to be unavoidable 
until a rnere expeditioùs method is prescribed by statute by which 
District Courts of this circuit- will hâve jurisdiction in habeas corpus, 
as to persons confined in the Atlanta penitentiary from the District 
Courts in this circuit, a:lleging their confinement to be illégal. It seems 
hardly. necessary tO say that Judge Sibley's holding that the sentence 
was illégal is not binding on this court as res adjudicata. He did not 
undertake to make it so. The only judgment made by him was that the 
petitioners should be returned to the Eastern district of South Carolina 
for resentence. He expressly refused to make any judgment dis- 
charging them. 

[2] A review of ail the authorities on the subject leaves the mind 
in great confusion as to the distinction between an erroneous sen- 
tence to be corrected by writ of error al one and a void sentence from 
which the prisoner is entitled to be released either by a writ of error or 
under habeas corpus proceedings^ It is unnecessary for this court in 
the présent case to define the distinctions or to lay down a rule for 
proper procédure, since the disposition of the cause on the question of 
the lawfulness of the sentence will disposé pf the entire case. In 
order to arrive at a clear understanding of the power of the trial 
court to order the exécution of its sentences in state or fédéral pen^ 
itentiaries, it will be necessary to review both the statutory provisions 



KOQERS V. DESPORTES ■ <iil 

(268 F.) 

and the. décisions of the Suprême Court relating to the subject. It 
will also be necessary to emphasizé the distinction between the statutes 
enacted prior to 1891, which relate exclusively to state penitentiaries, 
the fédéral prison act of 1891 (Comp. St. §§ 10552-10560), and that 
of 1901 relating to the Atlanta penitentiary (Comp. St. § 10563), 
which dealt exclusively with fédéral penitentiaries or prisons. 

The statutes relative to state jails and penitentiaries which are still in 
existence had been passed long prior to the fédéral prison act of 1891. 
Thèse provisions are embodied in the foUowing sections of the Re- 
vised Statutes: Section 5537 (Comp. St. § 10521), permitting the 
rnarshal to provide for temporary jails in states where the use of 
state iails, penitentiaries, etc., is not allowed to the United States; 
section 5538 (section 1G522), authorizing the rnarshal to make pro- 
vision for the safe-keeping of United States prisoners until per- 
manent provision is made bv law ; section 5539 (section 10523), which 
provides that criminals convicted of any offense against the United 
States imprisoned in a state jail or penitentiary shall be subject to 
the same discipline and treatment as convicts sentenced to such insti- 
tutions by the courts of the state; section 5541 (section 10527), which 
provides that persons convicted of any offense against the United 
States and sentenced to imprisonment for "longer than one year" may 
be sentenced to a state jail or penitentiary within the district or state 
where the court is held; and section 5542/ which provides that crim- 
inals convicted of any offense against the United States and sentenced 
to imprisonment and confinement at hard labor may be imprisoned in a 
state jail or penitentiary. It will be seen from a review 6f thèse stat- 
utes that unless a convict was sentenced to' confinement at hard labor 
the sentence could not be executed in a state penitentiary, unless the 
sthtence was for more than a year, This was the précise point de- 
cided in the case of In re Mills, 135 U. S. 263, 10 Sup. Ct. 762, 34 L. 
Ed. 108. There the prisoner was charged by two separate indictments 
and pleaded guilty (1) to carrying on the business of an illicit liquor 
dealer without having paid the spécial tax provided by law,'as provided 
by section 3242 of the Revised Statutes (Comp. St. § 5965); 'ànd (2) 
tç) having sold liquor to an Indian in violation of section 2139 of the 
Revised Statutes (Comp. St. § 4136a). He was sentenced on the first 
charge to imprisonment in the Ohio state penitentiary for the pçriod of 
ohe year, and to pay a fine of $100 and coçts; and on the second 
charge to be imprisoned in the same penitentiary for a period of six 
months and to pay a fine of $50 and cqsts, this term to^begin at the 
expiration of tlie year. The court, held that the separate sentences 
could not be treated as one sentence, and. that, since the imprisonment 
provided for in neither case exceeded pue year, the court had exceede'd 
its jurisdiction. In .the case of In re Bonner, 151 U. S. 242, 14 Sup. 
Ct. 323, 38 L. Ed. 149, the sarpe question arose as to the right to sen- 
tence the prisoner to a state penitentiary for a period not exceedirig a 
year under section 5546 of -the Revised Statutes.* The court held, 
as m the Mills Case, that it was without the jurisdiction of the court 
to sentence to a state penitentiary under this section unless the sentence 
exceeded a year. The issue in neither of thèse cases was based upon 

» Comp. St. 5^0528. > Comp. St. { 10547. 
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the right of sentencing to imprisonment at hard labor under section 
5541, and neither related to a fédéral penitentiary. 

In the case of Bryant v. United States, 214 Fed. 51, 130 C. C. A. 
491, the sentence was to imprisonment in a fédéral penitentiary for a 
period of one year. The case, however, is not authority for holding 
that such imprisonment, without in terms specifying hard labor, is il- 
légal. It is true that the District Judge before whom the writ of habeas 
corpus was brought held that the sentence was illégal, and the other Dis- 
trict Judge who passed the sentence acquiesced in that view. The ques- 
tion before the Circuit Court of Appeals did not involve that issue. It 
was decided that the proper course of procédure in cases of illégal sen- 
tence was not to discharge the prisoner, but to return him to the court 
which tried him for the correction of such sentence, and that the resen- 
tence of a prisoner under such circumstances was lawful, although the 
term of the court at which the sentence was passed had expired. On 
the question of the legality of the original sentence the court at least in- 
ferentially suggested that, although that question was not raised, there 
was doubt upon this point. The language used was : 

"The defects In the « ♦ • sentence, tf any (itallcs ours), dld not In- 
here in the trial or verdict, and tberefore it appears Bryant is guilty and was 
properly convicted." 

The court also emphasized the fact that the orderly proceeding for 
the correction of the first sentence, if illégal, would hâve been by writ 
of error ; the court saying : 

"He could hâve had the defects corrected by a direct proceeding for that 
purpose, which would hâve enabled. the appellate court to regard also the 
rights of the government." 

And quoting the following language from Ex parte Spencer, 228 
U. S. 652, 2,2> Sup. Ct. 709, 57 h. Ed. 1010: 

"When the orderly procédure of appeal is employed, the case is kept within 
the control and disposition of the courts, and if the judgment be excessive or 
Illégal it may be modified or changed and complète justice done, as we hâve 
said, to the prisoner, and the penaltles of the law satisfled as well." 

An important question relating to the right of courts to sentence to 
prisons where hard labor was required as a part of the discipline had 
previously been decided in the case of Ex parte Karstendick, 93 U. S. 
396, 23 L. Ed. 889. Karstendick was convicted in the Circuit Court of 
the United States for the District of Louisiana on May 1, 1876, for 
conspiracy under section 5440 of the Revised Statutes.' The punish- 
ment prescribed by the statute for this offense was a penalty of not 
less than $1,000, or more than $10,000, and imprisonment for not more 
than two years. It being ascertained that there was no suitable pen- 
itentiary in the district of Louisiana, the sentence was ordered to be ex- 
ecuted in the penitentiary at Moundsville, W. Va. Karstendick was 
taken to this penitentiary, and while serving his sentence sued out a 
writ of habeas corpus and sought to be discharged on the ground that 
his imprisonment in the penitentiary without the state of Louisiana was 
not authorized by law and consequently void. He further challenged 
the jurisdiction on the ground that the crime was not by statute punish- 

• Comp. st. { 10201. ♦ 
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able by confinement at hard labor and that since împrisonment în the 
penitentiary at Moundsville necessarily implied imprisonment at hard 
labor the sentence was in excess of the power conferred. The court 
said: 

"We hâve not been able to arrive at tl.ls conclusion. In cases where the 
statute makes hard labor a part of the punishment, it is imptrative upon 
the court to Include that in its sentence. I5ut where the statute requîtes im- 
prisonment alone, the several provisions which hâve just been referred to 
place it within the power of the court, at Us discrétion, to order exécution 
of its sentence at a place where labor is exacted as part of the discipline and 
treatment of the institution or not, as it pleases. Thus, a (vider range of 
punishment is given, and the courts are left at liberty to graduate thelr sen- 
tences so as to meet the ever-varying circumstances of the cases which come be- 
fore them. If the offense is flagrant, the penitentiary, with its discipline, 
may be called into réquisition; but if slight, a eorresponding punishment 
may be inflicted vrithin the gênerai range of the law. 

"Thls view of the case is strengthened by a furtUer examination of the lég- 
islation upon this subject. As early as 182.'5, in an 'Aet more effectually to 
provide for the punishment of crimes against the United States, and for 
other purposes' (4 Stat. 118), it was enacted (section 15) that 'in every case 
where any criminal convietert of any offense against the United States shall 
be sentenced to imprisonment and confinement at hard labor, it shall be law- 
ful for the court by which tlie sentence is passed, to order the same to be 
executed in any state prison or penitentiary within the district or state where 
such court is holden, the use of which prison or penitentiary may be allowed or 
granted by the I^eglslature of such state for such purposes.' With this statute 
in force, the act of 1865, which bas already been referred to, was passed, giv- 
ing the same power in nearly the same words, where the punlsliment was oy 
Imprisonment for a longer term than one year, without any spécial require- 
ment as to hard labor. 

"Thèse two acts are separately re-enacted in the Revised Statutes. The act 
of 1825 is reproduced in section 5542, and that of 1865 in section 5541, the 
language of the two original acts being substantially retained in the revision. 
With this législation in fuU force, it is impossible to believe that it was the 
intention of Congress to confine imprisonment in penitentiaries exclusively 
to cases in which hard labor is in express terms made by statute a part of 
the punishment." 

In the Mills Case, supra, the same question incidentally arose, and 
the court cited with approval the Karstendick Case ; and f urther held 
that ail crimes which were punishable by imprisonment in a state pen- 
itentiary, or prison, are infamous and can be proceeded against only 
by presentment or indictment of a grand jury, citing Ex parte Wilson, 
114 U. S. 417, 5 Sup. Ct. 935, 29 L. Ed. 89, in which it is held that, 
where the crime is infamous within the meaning of the Constitution, 
the question is whether it is one for which the statute authorizes the 
courts to award an infamous punishment and not whether the punish- 
ment awarded is an infamous one. It was said, inter alia : 

"An offense which the statute imperatively requires to be punished by 
imprisonment 'at hard labor,' and one that must be punished by 'imprison- 
ment,' but the sentence to which imprisonment the court may, in certain 
cases, and in its discrétion, require to be executed in a penitentiary where 
hard labor is preseribed for conviets, are, each, 'punishable' by imprisonment 
at hard labor. ïiie former offense certainly must be thus punished ; and as 
the latter may, in the discrétion of the court, be so punished, it may, also, and 
not unreasonably, be held to be 'punishable' by imprisonment at hard labor." 
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A later case was that of United States V; Pridgeon, 153 U. S. 48, 14 
3up. Ct. 746, 38 I,. Ed. 632. Pridgeon was tried at the September 
term, 1890, of the district court of the First judicial circuit of Logan 
county, Oklahoma territory, and for the Indian country, and convicted 
of horse stealing. The penalty for the offense charged was "punishable 
by a fine of not more than $1,000, or by împrisonment not more than 
fifteen years, or by both * * * at the discrétion of the court." 
U. S. Statutes at Large, vol. 25, p. 33. The sentence was that— 

"The sald Sidney S. Pridgeon, for the said offense by him committed, be 
Imprisoned In the Ohlo state penltentiary at Columbus (and confined at hard 
labor) for the term of flve years, etc." 

The usual discipline of the Ohio penitentiary for prisoners confined 
therein included hard labor. After beginning the service of his sen- 
tence the prisoner applied for discharge under writ of habeas corpus, 
alleging that he was wrongfully restrained of his liberty : First, be- 
cause the court which tried, convicted and sentenced him had no juris- 
diction in the premises; and, second, because the sentence imposed 
was beyond the power and jurisdiction of the court, and therefore 
void. He was discharged by the Circuit Courte upon the ground that 
the sentence should hâve been for imprisonment alone, since the stat- 
ute did not provide for hard labor, and that the imposition of hard 
labor as a part of the punishment rendered the whole sentence void. 
From this décision the United States appealed. In passing upon the 
appeal the Suprême Court said: 

"The question, therefore, narrows itself down to this: Was the sentence 
Imposing that term of imprisonment rendered void by the addition of 'hard 
labor' during his confinement?" 

The court then after quoting at length, and with approval, from the 
Karstendick and Mills Cases, said: 

"Under the rule announeed in thèse cases, while the Act of Febrnary 15, 1888 
Tunder which he was Indicted and convicted], does not speciflcally authorlzfe 
the imposing of 'hard labor' as a part of the sentence of imprisonment, still it 
was compétent for the court to sentence the party convicted to imprisonment 
in a penitentiary where 'hard labor' is a part of the usital discipline ; so that 
the provision for 'hard labor' In the sentence Is nothing more or less than a 
sentence to simple Imprisonment In thé Obio penitentiary, subject to its rules, 
régulations, and discipline, and If the sentence had been imposed In this form it 
could not justlfy the release of the prisoner on habeas corpus under the rule 
above announeed.- It is doubtful whether upon a writ of errer the prisoner 
would hâve been entitled to a modification of his sentence by st'riking ont the 
'hard labor' portion thcreof; By section 5539, Kev. Stat, it is provlded that 
'AVhenever any crimlnal, convicted of a ny offense against the United States, Is 
Imprisoned in the jail or penitentiary of any state or territory, such criminal 
shall in ail respects be subject to the snnie discipline and treatment as convicts 
sentenced by the courts ôf the state and territory in which such jail or penl- 
tentiary Is situated ; (ind whlle so confined therein shall be oclusively under 
the control of the otpcers having charge of the same, under the laws of such 
state or territory.' ,, ; 

"Suppose the flve-year sentence had embodied the provision of this section 
— which It could lawfully hâve done — would it hâve earried with it, in point 
of fact, 'hard labor' as a part of the discipline of the Ohio penitentiary? This 
being so, It is difficult to see upon what principle It can be held that the sen- 
tence of Imprisonment is vltlated and rendered void for expressly including 
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the élément or feature of 'hard labor,' which would hâve been otherwise im- 
plied in the sentence of simple imprisonment." 

It must be conceded that there is difficulty in reconciling the numer- 
ous décisions on this subject. The apparent conflicts may be harmo- 
nized, however, by limiting the doctrine announced in thèse cases to 
the précise points of law and fact considered in each one of them. Aft- 
er careful considération of ail the statutes and décisions, the decided 
prépondérance of reason and authority seems to us to lead inevitably 
to thèse conclusions; (1) That a sentence to a penitentiary, or other 
prison where hard labor is required, is valid notwithstanding the omis- 
sion of the words "hard labor" in the statute defining the crime and its 
punishment; (2) that where the right to sentence to a penitentiary 
exists the inclusion in the sentence of the words "hard labor" do not 
vitiate'it, although the statute defining the crime and its punishment 
does not provide for hard labor. 

This was the law at the time of the enactment of the fédéral prison 
act of 1891. That act embraced nine sections, and, although the fact 
may be immaterial, the word "penitentiary" was not used therein. The 
first section authorized the Attorney General and the Secretary of the 
Interior to purchase three sites and "caitse to be erected thereon suit- 
able buildings for the confinement of ail persons convicted of any crime 
whose term of imprisonment is one year or more at hard labor." If 
it be assumed that this provision was ïntended as a limitation of the 
class of prisoners who can be sent to thèse prisons, there is no basis in 
law or fact for the contention that the limitation of the right to send 
prisoners to state penitentiaries only where sentences are for terms of 
more than one year should be made applicable to this act. The limita- 
tion hère was to one year or more. In view of the décisions in the Kar- 
stendick, Mills, and Pridgeon Cases, it would appear that the power to 
confine at hard labor did not dépend upon the statute which defined 
the crime and its punishment so providing, nor upon the sentence ex- 
pressly providing for hard labor. In this view of the case, the sen- 
tence in the instant case being for one year would be held to be lawful. 
However, it is not necessary to limit this décision to that point for the 
reasons hereinafter stated. 

The provisions governing the Atlanta penitentiary are set out in the 
act of 1901, and so much of the original fédéral prison act as relates 
to the Atlanta penitentiary, is limited and defined by the later act. It is 
therein expressly stated that the United States penitentiary at Atlanta, 
Ga., shall be carried on in accordance with sections 4, 5, 8, and 9 of 
the act approved March 3, 1891. If it had been intended that the other 
sections of the act should govern, it is inconceivable that it would not 
hâve been so stated. Thé expressed inclusion of only certain sections 
of the act would seem necessarily to exclude , other sections not men- 
tioned. This. view is strengthened by the fact that the act of 1895 
(Comp. St. § 10562) relating to the Ft. Leavenworth penitentiary pro- 
vides that it should be carried on in accordance with sections 4, 5, 6, 7, 
8, and 9, thus including certain sections not mentioned in the Atlanta 
penitentiary act. In thel case of, the.Ft. Leavenworth penitentiary it 
has been held by the Circuit Court of -Appeals for the Eighth Circuit 
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in O'Brien v. M'Claughry, 209 Fed. 816, l26 C, C. A. 540, that the 
provisions of section 1 of the act of 1891 were repealed by the sub- 
séquent act of 1895 relating to the establishment of this penitentiary. 

It must be remembered that the crime for which the petitioners 
were convicted is a felony. "Ail offenses which may be punished by 
death or imprisonment for a term exceeding one year shall be deemed 
félonies. Other offenses shall be deemed misdemeanors." Criminal 
Code, § 335 (Comp. St. § 10509). This section was enacted March 4, 
1909. At the same time section 338 (section 10512) was enacted, 
which provides : 

"The omission of the words 'hard ]abor' from the provisions prescrlbing the 
pnnishment in the varions sections of this act, shall not be eonstrued as 
deprlvlng the court of the power to Impose hard labor as a part of the pnnish- 
ment, in any case where such power now cxlsts." 

When the Criminal Code was enacted the words "hard labor" were 
omitted from ail statutes therein embraced which had previously pro- 
vided therefor. This, we apprehend, was donc in view of the law as 
determined at the time of the adoption of the Code by the décisions 
of the Suprême Court, and the statutes already existing. The ques- 
tion of punishment by hard labor had been left almost exclusively to 
the discrétion of the courts. It is true that in some cases it was imper- 
ative, but nevertheless the courts had the right to impose hard labor 
as a part of the sentences in ail cases where the discipHne of the prison 
to which they might sentence required it, although not specifically pro- 
vided for in the statute defining the crime. As a matter of fact, it was 
so imposed almost indiscriminately. The records show that of the 
several thousand prisoners now serving sentences for crimes committed 
against the United States, the vast majority of those confined in state 
and fédéral penitentiaries are serving sentences at hard labor for 
crimes which hâve never been imperatively so punished. The Crim- 
inal Code has abolished hard labor as a part of the necessary punish- 
ment for the crimes which it defines by the entire omission of the 
words "hard labor" from the statutes re-enacted therein. Section 338 
of this Code is merely permissive, and wa.s intended to préserve- the 
rights of the courts. to require hard labor in their discrétion, in ail 
proper cases. This yiew is strengthened by the fact that section 341 of 
the Criminal Code (CoWp. St. § 10515) after specifically repealing 
nuinerous statutes f urther provided : ■ ■ 

"Also ail other sections and parts of sections of the Rovised Statijtcs and 
acts and parts of .acts of'Congress, in so far as they are embraced within and 
snperseded by this âct, are hereby repealed." 

Thé framers of the Code recognized that, before its adoption, the 
use of the words "hard labor" in a' pénal statute had become, as it 
were, surplusage, and that it was not necessary to provide in séparate 
acts for a punishment that could be imposed by the courts in their 
discrétion. That this was the view of the' lawmakers is further em- 
phasized by the fact that in no statute passed subséquent to the adop- 
tion of the Code was any crime, however heinous, made in terms pun- 
ishable by hard labor. Neither the treasonable crime of espionage, nor 
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the revolting crime of white slavery, was made so punishable by the 
statutes denouncing thèse offenses. Since the fédéral prison act in sec- 
tion 1 provided that the buildings to be erected should be suitable for 
the confinement of ail persons convicted of any crime whose term of 
imprisonment is one year or more at hard labor, the narrow construc- 
tion of the act as argued by counsel for petitioners would preclude the 
sentencing to United States penitentiaries of any person whose crime 
was not by statute authorized to be "punishable by hard labor." The 
resuit of such construction would be that, after ail the expenses in- 
curred by the government in providing for thèse prisons, the courts 
would be powerless to hâve their sentences executed in any of them. 
Neither treason, robbery, perjury, nor other of the most infamous 
crimes could be so punished. 

It must be remembered that a crime for which the punishment is 
death or imprisonment for more than a year is a felony and not a mis- 
demeanor. Originally félonies were punishable by death, and by for- 
feiture of one's goods. Later on a distinctive characteristic was that 
they should be punishable by death or imprisonment in a penitentiary. 

Since the act creating the Atlanta penitentiary deals with the treat- 
ment of its own prisoners, the government's power to send convicts 
there is not to be limited by the spécial statutory enactments relating 
to State prisons. The humane treatment accorded to prisoners in this 
penitentiary, where it is provided that they shall hâve opportunities for 
récréation, are being taught usefui trades, and .otherwise cared for 
both as to health and moral training, furnishes a strong ground for 
giving libéral construction to the statutes and laws concerning its es- 
tablishment and opération. 

The interests of the government and the welfare of its prisoners 
both demand that the United States shall not be prevented by unneces- 
sarily restricted construction of custom or statute from using its own 
instead of state jails and penitentiaries. The effect of such restric- 
tion would be te subject unfortunate convicts to the demoralizing con- 
ditions that so often exist because of the lack of opportunity to work 
and to learn usefui trades, and because of the unsanitary conditions 
due to lack of proper buildings which surround so many of the latter 
institutions. It has come to be universally recognized that labor is 
ennobling and not degrading, and that to deny a prisôner the oppor- 
tunity of exercise and labor is demoralizing in the extrême. Any idea 
that hard labor is cruel and unusuai punishment has long since been 
disproved in fact and should be, and now is, denounced in theory. 

The crime for which the petitioners were convicted is made infamous 
by statute and not by any sentence imposed within the limitations of 
the law. It is significant that in the act creating the Atlanta peniten- 
tiary, not only was no mention made of the length of the term required, 
but it was expressly provided that the Attorney General should be au- 
thorized to transfer in his discrétion to this penitentiary such prisoners 
undergoing sentence of confinement imposed by the United States 
courts in other institutions at the time of the passage of the act as could 
be conveniently accommodated therein. 

Since the crime for which the petitioners were convicted is a felony 
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and is liable to punishment at hard labor in the discrétion of the court, 
and is one spbject to imprisonment in a penitentiary, and since there is 
no limitation as to time in the Atlanta penitentiary act, we are con- 
strained to hold tlaat the sentence was in ail respects lawful and the 
pétition for discharge should be and is refused, and that the order ap- 
pealed f rom should be affirmed. 

The petitioners hâve been in custody pending the considération of the 
writs of habeas corpus; therefore, the time of their absence from the 
Atlanta penitentiary must not be excluded from the computation of the 
time for serving their sentences, which should expire, notwithstanding 
this fact, as provided in the original sentences. 

So far as the views herein expressed are inconsistent with our dé- 
cision in Hickson v. United States, 258 Fed. -867. 169 C. C. A. 587, 
the latter case must be deemed overruled. 

Affirmed. 



In re GARDEN CITY PARLOB FLBNITUBE CO. 
RUSNAK V. COMMERCE TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1920.) 

No. 2610. 

1. Corporations 'S='487(l) — Assigtiment of accounts to secure ultra vires 

loan by corporation invalid, and accounts not coUectible by it. 

Assignments of accounts, made in pursuance of a contract for the 
purchase of accounts which was in fact a loan with the accounts as 
collatéral securlty, and which loan was void because beyond the powers 
of the loaning corporation, are themselves void, and do not entltle 
the corporation to collect amonnts of such accounts, even to the extent 
of reimbursing itself for the money loaned. 

2. Equity <S=66 — Equity does, not protect possession wromgfully obtained 

from receiver or trustée; who cornes into equity must do equity. 

Collection of money by the assignée of the accounts of a bankrupt 
under void assignments, after the receiver in bankruptcy and the trus- 
tée were appolnted, was wrongfully taking possession of such collections 
from an offlcer of the court or from the trustée, and such wrongful 
possession does not authorize rétention of the funds to the extent of the 
loans to the bankrupt, under the maxim that the trustée, coming into a 
court of eqpity, must do equity. 

Alschuler, Circuit Judge, dissenting. 

Pétition to Review and Revise an Order of the District Court 
of the United Statçs for the Eastern Division of the Northern 
District of Illinois. 

Involuntary proceeding in bankruptcy against the Garden Ci- 
ty Parlor Furniture Company, bankrupt. On the finding of the 
District Court that the Commerce Trust Company vi^as entitled to 
retain, from amounts received by it on claims assigned by the bank- 
rupt, suiiScient sUms to reimburse it for money advanced to the 
bankrupt, with interést, Samuel Rusnak, as trustée in bankruptcy, 
brings pétition to review and revise. Finding reversed, and cause 
remanded, with directions. 

^ssFoT other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & lûdëxes 
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Jacob G. Grossberg, of Chicago, 111,, for petitioner. 
L. A. Stebbins, of Chicago, 111., for respondent. 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. This is a pétition to review and revise the 
fînding of the District Court of the Northern District of Illinois in 
favor of the respondent upon the following facts: 

The Garden City Parlor Furniture Company, an Illinois corpora- 
tion, was adjudged a bankrupt on an involuntary pétition filed April 
4, 1916. On April 5th the Central Trust Company was appointed 
receiver of the estate and assets of the bankrupt. Respondent, 
a corporation under the gênerai incorporation laws of Illinois, was 
chartered for the purposes shown in the agreed statement of facts 
filed in this case and set out hereinafter. 

Bankrupt and respondent entered into the following agreement: 

"Articles of agreement, entered into at Cliicago, Illinois, this 2d day of 
January, A. D. 1915, betweim Garden City Parlor Furniture Company, an 
Illinois corporation, hereinafter designated as flrst party, and Commerce 
Trust Company, an Illinois corporation, hereinafter designated as second 
party, witnesseth, that whereas, the lirst party is desirous of selling to 
second party contracts, accounts receivable, and choses of action, herein- 
after designated as accounts, evidencing shipments of personal property : 
Now, therefore, in considération of the promises, the parties agrée as follows : 

"First. Second party agrées to buy the accounts belonging to flrst party 
whicli are acceptable to the second party and pay therefor in cash and serv- 
ices the following : Cash, 98 per cent, of the face value (less ail déductions 
taken by the debtor) of ail accounts or parts or installments thereof that are 
paid to the second party within 30 days. On accounts, parts of accounts, 
or installments not so paid within 30 days, the said 98 per cent, shall be 
reduced by 1 per cent, for each additional period of 30 days, or a fraction 
thereof, that such accounts, parts, or installments thereof shall remain un- 
paid to second party. 

"Services. — Second party sliall make or cause to be madé such crédit in- 
■vestigations and audits and take such other steps as it deems necessary 
for tlie protection of itself and the flrst party. First party agrées to and 
does hereby accept said cash and services as fuU considération for the sale 
of said accounts. Said cash shall be paid at the time following: TC per 
cent, of the face value of said accounts upon acceptance of the same by the 
second party, the balance upon the payment of .said accounts, to the second 
party : Provided, however, that no portion of such balance noed be paid so 
long as any accounts purchased hereunder shall be in default. 

"Second. First party agrées to buy from second party on demand ail ac- 
counts purchased as aforesaid that are in default and to pay second party 
the faCe value thereof. 

"Third. The term default as used in this contract is construed to mean the 
nonpaymcnt of an aceount to second party at maturity ; insolveiicy of the 
debtor ; failure or refusai of debtor to accept, receive and retain the prop- 
erty evidénced by such an aceount. First party agrées to pay to second party 
ail expenses and attorney's fées incurred by second party in and about the 
collection of any aceount in default. 

"Fourth. It is agreed that, contemporaneously. witli the purchase of ac- 
counts, flrst party shall asslgn and set over to second party such accounts 
purchased by it, to the end that second party shall be and beconie subro- 
gated to ail of the rlghts possessed by flrst party in respect thereto. Second 
party shall hâve the right to indorse the name of flrst party on ail évidences 
of shipment or payment pertaining to accounts purchased hereunder. First 
party shall make entrles upon its books disclosing the sale to second party 
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of accounts purchased hereunUer, and ail records pertaining thereto shall 
at ail tlmes be open to the inspection of the second party. 

"Mfth. It is expressly understood that the purehase of accounts by the 
second party Is made upon représentations in writlng coneerning the 
flnancial responsibillty of the flrst party, statemehts of which are to be 
fumished second party once every calendar year. 

"Seventh. Thls agreement and ail its provisions shall inure to and become 
binding upon the heirs, executors, administrators, successors, and asslgns of 
the parties hereto. 

"In witness whereof, the parties hereto hâve caused thèse présents to be 
executed on the day and year flrst above written." 

On the back of which was printed the following: 

'The following guaranty and waiver is to be signed by individuals: 

"In considération of the sum of one ($1.00) dollar and other valuable con- 
sidérations paid by Commerce Trust Company to each of the iindersigned, 
receipt of which is hereby acknowledged, they and each of them do hereby 
jointly and severally guarantee to Commerce Trust Company, its successors 
or asslgns, the full, prompt, and faithful payment, performance and discharge 
by Garden City Parler Furniture Company of each of the provisions and con- 
ditions of the agreement on reverse side hereof, or any other instrument 
given or executed in pursuance thereof. 

"The undersigned hereby jointly and severally waive ail notice or default 
by flrst party, and waive notice of acceptance of this guaranty by Commerce 
Trust Company, its successors or assigns. 

"In witness whereof, we hâve hereunto set our hands and seals this 2d 
day of January, A. D. 1915." 

On May 22, 1916, the adjudication in bankruptcy was made, and 
petitioner Rusnak was elected trustée. He filed his pétition in the 
bankruptcy proceeding, in which he alleged that prior to the fîHng 
of the pétition bankrupt had executed a certain instrument purporting 
to be an assignment of accounts payable to the said bankrupt ag- 
gregating many thousands of dollars to the Commerce Trust Com- 
pany; that such assignments were merely given as security for cer- 
tain usurious loans; that respondent had no authority to loan money 
or receive security theref or ; that the assignments were ultra vires 
and void; that respondent, since the fihng of the pétition in bank- 
ruptcy, had made collections on the void assignments of moneys that 
were the property of the trustée; that there were certain accounts 
unpaid, and respondent was proceeding to collect them. Petitioner 
prayed that respondent be required to make answer to the pétition, 
and be ordered to account for moneys collected under the purported 
authority of such assignments since the filing of the pétition in 
bankruptcy, and also be required to pay ail moneys so collected to pe- 
titioner; that respondent be restrained from making further col- 
lections. 

Respondent filed its answer to the pétition, and also filed a cross- 
petition. The cross-petition prayed for an accounting by the trustée 
in bankruptcy and by the receiver, and that the trustée in bank- 
ruptcy should be enjoined from making further collections. 

The following agreed statement of facts présents fuUy the facts 
in this case: 

"On January 2, 1916, the Garden City Parlor Furniture Company, an Illi- 
nois corjwration, entered into a contract vvith the Commerce Trust Company, 
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a corporation organlzed under the gênerai incorporation laws of the stâte 
of Illinois (a copy of which contract Is hereto attached, marked Exhibit A, 
and made a part hereof ), and pursuant to the terms of said contract the said 
Garden City Parler Furniture Company executed varions assignments of its 
accounts receivable to said Commerce Trust Company, as hereinafter set 
forth, and said Commerce Trust Company paid to said Gardçn City Parlor 
Furniture Company certain sums of money therefor, as hereinafter set forth. 

"The purpose for which said Commerce Trust Company was formed, as 
set forth in its charter, was 'to buy and sell choses in action and other Per- 
sonal property of every klnd, nature and description ; to borrow money, as- 
sign, mortgage or otherwise pledge or charge any or ail of its property or 
property rights owned and held by it; to issue corporate obligations and to 
secure the payment of moneys borrowed ; to do a gênerai brokerage and com- 
mission business, and to enter into and carry ont contracts for ail lawful 
purposes. Thls statement of purposes shall not include the business of real 
estate brokerage or banking.' 

"On the date of the flling herein of the involuntary pétition to adjudge said 
Garden City Parlor Furniture Company a bankrupt, on April 4, 1916, the 
Commerce Trust Company had in its possession assignments of accounts re- 
ceivable of said Garden City Parlor Furniture Company, made and delivered 
in pursuance to the terms of the aforesaid contract, amounting to §8,602.78 
(an itemlzed list of which is hereto appended, marked Exhibit B, and made 
a part hereof). 

"In considération of the assignment of said .$8,602.78 of accounts receivable, 
the said Commerce Trust Company had paid in cash to said Garden City 
Parlor Furniture Company before the filing of the pétition herein to ad- 
judge said Company a bankrupt, pursuant to the terms of the aforesaid con- 
tract, 76 per cent, of the said sum, of $6,538.11. Flve per cent, interest on 
the said sum of $6,538.11 from April 4, 1916, to March 12, 1917, is $306.93. 

"Subséquent to the filing of said involuntary pétition on April 4, 1916, the 
said Commerce Trust Company has proceeded to coUect said accounts receiv- 
able and has collected on said accounts the sum of $5,270.97. (An itemized list, 
showing the amounts and dates of such collections is hereto appended, 
marked Exhibit C, and made a part hereof.) 

"Said Commerce Trust Company still holds assignments of uncollected 
accounts receivable amounting to $3,331.81. (An itemized list of which is 
hereto appended, marked Exhibit D, and made a part hereof.) 

"The average due date of said collections is July 20, 1916,. and interest at 
5 per cent, on the aforesaid sum of $3,270.97 from said date to March 12, 
1917, is $169.84. 

"On April 5, 1916, the Central Trust Company of Illinois was appointed 
receiver for the said Garden City Parlor Furniture Company, and from time 
to time thereafter debtors whose accounts had been assigned as aforesaid 
to said Commerce Trust Company remitted moneys due on said accounts 
to said Garden City Parlor Furniture Company, and said receiver collected 
and held .said moneys so remitted, and refuscd to turn over said moneys to 
the Commerce Trust Company. 

"Of the aforesaid balance of $3,331.81 of assignments of accounts receivable, 
held by said Commerce Trust Company, said receiver has collected $1,433,86 
(an itemized list of which is hereto appended, marked Exhibit E, and made 
a part hereof), and still holds said amount, less exchange thereon, amount- 
ing to $3.33. 

"Of the said balance of uncollected accounts receivable the assignments of 
which are held by the Commerce Trust Company, the trustée herein, Samuel 
Rusnak, has collected $40.05, being an account for that amount of M. Kaplan, 
of Scranton, Pa. 

"Subséquent to the filing of said involuntary pétition on April 4, 1916, 
the said Commerce Trust Company bas from time to time received remittances 
from debtors of the said Garden City Parlor Furniture Company, in payment 
of accounts receivable not owned by said Commerce Trust Company or as.sign- 
ed to it. Said Commerce Trust Company has applied said nioneys so re- 
ceived towards the partial satisfaction of the moneys alleged by it to be 
268 F.— 21 
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due from' saîd bàakmpt, and as a set-off to the moneys coHected as aforesaid 
by the recel ver ând trustée herein. The moneys so collected by said Com- 
merce Trust Comp'any amount to $456^1 (an Itemized list of whleh is hereto 
appended, marked Exhîblt F, and made a part hereof). The average due 
date of said money so collected is August 4, 1916, and interest at 5 per cent, 
on said sum from said date to March 12, 1917, is $13.81." 

The référée found that the contract was not, as it purported to 
be, a contract of sale of accounts, but that it was in îact a loaning 
contract, and the transactions thereunder were a séries of loans, 
with accounts receivabie transferred as collatéral security, and that, 
as loaning transactions, the contract was illégal and ultra vires the 
Commerce Trust Company. The référée found that the respondent 
had a right to coUect and apply the accounts until the actual ad- 
vànces théreon, with interest at 5 per cent., were repaid to respondent, 
and that the trustée and receiver shôuld be enjôined from making 
collections on the assigned accounts until respondent had collected its 
account in full, and.directed the receiver, though not a party, to pay 
over the money collected by it, with interest thereon, to respondent. 
The prayer of the trustée was wholly denied, except as to any accounts 
remaining after resporident's advances, with 5 per cent, interest, were 
repaid, and relief granted on the cross-petition of the respondent. The 
District Judge affirmed the referee's findings. 

Necessity for discussion of the f acts is very much narrowed be- 
cause of the concession and assertion of respondent that the alleged 
sale contract was and is void, and because respondent has staked 
its whole case upon two alleged facts, which it claims were reciprocal, 
co-ordinate, and contemporaneous : First, respondent paid bankrupt 
a sum of money; second, bankrupt made and deHvered to respondent, 
and respondent had in its possession at the time of the bankruptcy, 
various assignments of the accounts receivabie of the bankrupt. The 
conditions présent two questions : 

[1] (1) Were the so-called assignments valid? While it is proba- 
bly true that the respondent, at the time it paid the money to the 
bankrupt, received the various assignments of accounts, yet it seems 
to hâve overlooked the fact that it is provided in the agreement that — 

"First party agrées to and does hereby accept said cash and services as 
full considération for the sale of said accounts." 

and: 

"Fourth. It is agreed that contemporaneously with the purchase of ac- 
counts, flrst party shall assign and set over to second party such accounts 
purchased by it." 

This binds up the assignment with and fnakes it a part of the 
agreement as fully as though its words had been written into the 
body of the agreement. Consequently the assignments were just as 
void as the agreement. Although respondent held the assignments, 
they were as void and useless in its hands as though they had never 
been written. 

[Z] (2) Should the rule that he who seeks equity must do equity 
be applied to petitioner? The trustee's pétition was limited solely 
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to the receivables covered by the purported assignments and . un- 
collected at the time of the filing of pétition in bankruptcy. U^Jon 
the filing of the pétition and the appointment of the receiver, ail 
property rights of the bankrupt passed under the jurisdictioh of 
the court; and when the trustée was appointed the title and right 
to possession vested in him, and it was at ail times after the ap- 
pointment of the receiver in the possession of the court. This ex- 
tended to book accounts and receivables. Of the accounts in ques- 
tion under the pétition, respondent had no possession at the time 
of the filing of the pétition in bankruptcy. The intention of the bank- 
rupt that it should hâve them was not the équivalent of possession, 
and no possession taken after the filing of the pétition in bankruptcy 
could avail respondent. In re Jules & Frédéric Co. (D. C.) 193 Fed. 
533; Edison Co. v. Tibbetts, 241 Fed. 468, 154 C. C. A. 300; State 
Bank of Chicago v. Cox, 143 Fed. 91, 93, 74 C. C. A. 285. It 
not only could not avail respondent anything, but was a wrongful 
invasion of the rights of the court's officers, which rights the court 
was bound to protect. 

Even if the assignment had been valid, it is conceded that it 
was only as collatéral security and was not a sale, and under such 
circumstances an attempt to take possession without the consent of 
the bankruptcy court would be wrongful. One may not take the 
law into his own hands, and acquire possession by force or by a 
wrongful act, and then invoke the aid of a court of equity to main- 
tain him in that possession. It would lead to a strange anomaly in 
the law to hold, upon a pétition by the trustée, brought to protect 
him against the violations of his rights as an officer of the court by 
the wrongful act of the respondent, that, because the trustée is seeking 
to protect his rights against such wrongful acts, the court must 
grant him no relief whatever, but is compelled, under the rule that 
he who seeks equity must do equity, not only to give the respondent 
the fruits of his wrongdoing, but as was done in this case, give him 
affirmative relief by way of injunction against the trustée, and by 
way of an order upon the receiver, not only to pay over money 
which the receiver had rightfuUy collected, but to pay interest there- 
on as well. In re Grand Union Co., 219 Fed. 353, 135 C. C. A. 
237. 

The prayer of the trustée in his pétition should hâve been allowed., 
and it is ordered that the finding of the District Court should be re- 
versed, and the cause remanded, with directions to proceed in har- 
mony with this opinion. 

ALSCHULER, Circuit Judge (dissenting). I find myself unable 
to concur in the conclusion of the majority of the court that the 
équitable rule that "he who seeks equity must do equity" does not hère 
hâve controlling application. 

It has been definitely determined that transactions such as thèse, 
while purporting on their face to be sales of accounts, are in façt 
loans upon the security of the accounts so purporting to be sold. 
Apart, therefore, from the question of the power of a corporation 
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organized tinder the gênerai corporation act of Illinoîs to make loans, 
tli'e transactions hère, while purpôrting to be sales of accounts, are 
in law loans upon the security of the assigned accounts. But in 
Illinois any loan of money by such a corporation is ultra vires the cor- 
poration, and a void transaction, and cannot as a loan be enforced. 
Mercantile Turst Co. v. Kastor, 273 111. 332, 112 N. E. 988; Calumet 
Dock Co. V. Conkling, 273 111. 318, 112 N. E. 982, L. R. A. 1917B, 
814; North Ave. Bldg. Ass'n v. Huber, 270 111. 75, 110 N. E. 
312,, Ann. Cas. 1917B, 587; Nat'l Home Bldg. & Loan Ass'n v. 
Home Savings Bank, 181 111. 35, 54 N. E. 619, 64 L. R. A. 399, 
72 Am. St. Rep. 245. While money advanced on such an attempted 
loan may be, with légal interest, recovered back as money had and 
received (Iveigh V. American Brake Beam Co., 205 111. 147, 68 
N. E. 713; Brennan v. Gallagher, 199 111. 207, 65 N. E. 227), it 
has been decided in Illinois that its courts will not assist such a 
loaner in his attempt to realize upon security he may hâve taken 
in .such a transaction (Calumet Dock Co. v. Conkling, supra; North 
Ave. Bldg. Ass'n v. Huber, supra). But the Illinois courts hâve 
not in respect to such transactions decided against the very gen- 
erally accepted principle that, where one invokes the aid of a court 
of equity respecting a given transaction, relief will be granted him 
only upon condition of his doing equity towards the other party. 

The trustée hère filed his pétition setting forth that the transaction 
in question was in law a loan of moneys on the security of assigned 
accounts, but alleging that the transaction was void for lack of 
power in the loaner to engage' therein. The transaction itself , treat- 
ed as a loan, if carried out according to its terms, would hâve 
given the loaner compensation for the use of its money far greater 
than permitted by the Illinois usury laws. The trustée invoked the 
,aid of the equity (bankruptcy) court to hâve this contract, purpôrt- 
ing to be a sale, declared a loan, and as a loan void under the laws 
of Illinois, and asked the court to prevent the loaner from claiming 
or interfering with the assigned accounts, and to restrain the loaner 
from collecting same and from preventing the trustee's collection 
thereof, and for an accounting for whatever accounts the loaner 
had collècted since the bankruptcy. 

To my mind this présents a typical case of a party going into 
equity for relief, and thereby placing himself in position where, in 
order to obtain it, he must do what is équitable, which, in my judg- 
rhent, is hère nothing less than to repay whatever was actually ad- 
vanced on the faith of the assignment of 'thèse accounts, with 5 
per cent, interest, or, what is the same thing, and as decreed by 
the District Court, to retain the accoimts assigned on the faith of 
the money advanced until the loaner realized thereon the actual 
advances màde, plus lawful interest only, reassigning any accounts 
then remaining. 

• It is not important that the Illinois courts would not assist such 
a corporate loaner àt its own first instance to realize on the security 
takeni In the administration of this equity it frequently and prop- 
erly happens that the conditions imposed upon the complaining par- 



IN RE GAEDEN CITY PARLOR FUENITURE CO. 325 

(268 F.) 

ty, as équitable ternis on which only the relief will be granted, are 
such as neither in law nor in equity would in the first instance be 
accorded to the opposite party upon his own original complaint. Story 
on Equity Jurisprudence (13th Ed.) pp. 65-66; Pomeroy on Equitable 
Jurisprudence, § 386; Broatch v. Boysen, 236 Fed. 516, 149 C. 
C. A. 568 (8 C. C. A.) ; Shafer v. Spruks, 225 Fed. 480, 140 C. 
C. A. 504 (3 C. C. A.); Jenson v. Toltec Ranch Co., 174 Fed. 86, 
98 C. C. A. 60 (8 C. C. A.) ; De Walsh v. Braman, 160 111. 415, 
43 N. E. 597; Galbraith v. Tracy, 153 111. 54, 38 N. E. 937, 28 
L. R. A. 129, 46 Am. St. Rep. 867; Chambers v. Jones, 72 111. 
275. A court of bankruptcy is a court of equity in the broadest 
sensé of the term, and, once within its jurisdiction, parties may be 
compelled to do équitable things, which even chancery courts with 
their usual powers might not hâve the right to require. Hurley 
V. Atchison, T. & S. F. Ry., 213 U. S. 126, 29 Sup. Ct. 466, 53 L. 
Ed. 729; Atchison, T. & S. F. Ry. v. Hurley, 153 Fed. 503, 82 C. 
C. A. 453 (8 C. C. A.) ; In re Chase, 124 Fed. 753, 59 C. C. A. 629 
(1 C. C. A.) ; Conklin v. U. S. Shipbuilding Co. (C. C.) 123 Fed. 913. 

Under the laws of Illinois choses in action are assignable either 
absolutely or as security, just as much as are goods and chattels. 
Chicago Title & Trust Co. v. Smith, 158 lU. 417, 41 N. E. 1076; 
Hurd's Rev. Stat. 111. c. 110, § 18; Hiberian Banking Ass'n v. 
Chicago, 178 111. App. 138; Sait Fork Coal Co. v. Eldridge Coal Co., 
170 111. App. 268. To my mind the déniai hère of the application 
of the rule of doing equity as a condition of granting relief would 
work as palpable an inequity as for some irresponsible person to go 
to some mercantile establishment and borrow money on the security 
of his watch or other chattel, and then, because the establishment 
happens to be an Illinois corporation, lawfully incapable of making 
a loan to another, recover back the security without being required 
as a précèdent condition to repay the amount obtained on the faith 
of the security. The mère statement of such a case to my mind 
manifests the injustice it would entail. 

But, beyond the to me clear applicability hère of this équitable 
doctrine, the trustée takes the estate subject to ail equities between 
the bankrupt and others, against which an exécution creditor could 
not bave prevailed. Section 47a, Bankruptcy Act; Collier on Bank- 
ruptcy (llth Ed.) p. 728; 2 Remington (2d Ed.) §§ 1138, 1270; In 
re Richheimer, 221 Fed. 16, 136 C. C. A. 542 (7 C. C. A.); In re 
Pittsburg Big-Muddy Coal Co., 215 Fed. 703, 132 C. C. A. 81 
(7 C. C. A.). 

Where accounts hâve been assigned as security for loans an exé- 
cution creditor of the assignor cannot in Illinois reach the accounts. 
Hitt V. Ormsbee, 14 111. 233; Lay v. Myers, 181 111. App. 614. 
Where the estate comes into bankruptcy, the broad équitable powers 
of the bankrupt court should in my judgment recognize and protect 
the equity of one who, on the faith and strength of the supposed 
security, has enhanced the estate by the amount of the loan to 
the bankrupt, quite regardless of whether the proceedings in the 
bankruptcy court respecting the transaction were first instituted by 
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the one party or the other. Hurley v. Atchison, T. & S. F. Ry., 
supra; Atchison, T. & S. F. Ry. v. Hurley, supra; In re Chase, supra; 
Conklin v. U. S. Shipbuilding Co., supra. 

I am of the belief that substantial equity was effected by the 
District Court's decree, and that it should stand. 



ERHABDT v. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1920.) 
No. 2672. 

1. Criniinal law <S=1169(1) 1172(1) — Sharp conflict as to uttering words 

charged requircs particular freedom from error. 

Where ttiere was a sharp conflict In the évidence as to the utterance 
by défendant of words charged to be violation of Espionage Act, § 3 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, S 10212c), It is particularly 
essential that there be freedom from error in the admission and rejec- 
tion of évidence, and in charglng the jury, in order to sustain the con- 
viction. 

2. Criniinal law "S^SGKl) — Exclusion of explanation of damaging évidence 

and attitude toward war held error. 

In a prosecution for violation of Espionage Act, § 3 (Comp. St. 1918, 
Comp, St. Ann. Supp. 1919, & 10212c), where évidence was admltted that 
a newspaper containing a plcture of the Kaiser was kept in defendant's 
house, and the court charged the jury could consider it as tending to 
give character to the man and to the statements alleged to hâve been 
made by liim, it was error to exclude évidence that the paper was given to 
defendanî's wife to read wlth a request that she keep it for the donor 
and that défendant had supported the war by money contributions. 

3. Criminal law <Sï=761(18) — Charge held errwneous as assuming proof of 

govenuneot's case. 

In a prosecution for violation of Espionage Act, § 3 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 10212c), where there was a sharp conflict In 
the évidence as to the statements uttered by accused, a charge referring 
to the purpose of the Espionage Act, and stating that the purpose of 
prosecutlng accused was to punish Eîm for having vlolated the act, was 
erroneous, as assuming that the government's case was proved. 

4. Criminal law '©='823 (2) — General statement held not to cure assumption 

of guilt. 

Where, at the conclusion of the court's charge, accused excepted to 
the portions of it assuming his guilt, a statement that the facts were for 
the jury, and that the court assumed nothing to be true from the 
évidence, was Insuffieient to neutrallze the neeessarily prejudicial effect 
of the main charge, which assumed defendant's guilt. 

In Error to the District Court of the United States for the Eastern 
District of Illinois. 

William Erhardt was convicted of violating the Espionage Act, and 
he brings error. Reversed and remanded. 

T. M. Webb, of East St. Louis, 111., for plaintiff in error. 
James G. Burnside, of Vandalia, lU., for the United States. 

Before BAKER, ALSCHULER, and EVANS, Cjrcuit Judges. 
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ALSCHULER, Circuit Judge. Erhardt was indicted for violation 
of section 3 of the Espionage Act (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 10212c)/ was convicted and sentenced to 3 years' impris- 
onment and $500 fine. He was born in Germany, came hère about 40 
years ago at the âge of 19, and was naturalized in 1886. For more than 
25 years last past he lived in East St. Louis, married, raised his family, 
and apparently had acquired considérable property. Next to his own 
home he had a four-apartment building, one apartment of which he 
rented to one Barner. On the evening of January 1, 1918, Barner and 
wife and their nièce, and one Aydt, a roomer of theirs, went over to 
Erhardt's to spend the evening. Other neighbors were présent, 11 in 
ail. Ail were in Erhardt's two front rooms, which were connected 
by double doors. It was on this occasion that the offense was alleged 
to hâve been committed. 

For the prosecution, Barner and Aydt testified that during the eve- 
ning, in course of conversation with tliem, Erhardt uttered the words 
for which he was indicted, substantially as f ollows : 

"We will never win the war. The Kaiser is a better man than Président 
Wilson ever was, and after the war the American people will do as the Kaiser 
wants them to." 

Aydt also testified to a conversation with défendant in October or 
November, 1917, in which Erhardt made similar remarks ; and Barner 
testified that in January or February, 1918, he saw a newspaper con- 
taining a picture of the Kaiser, folded so that the picture showed, 
sticking under a clock in defendant's kitchen; that he protested to 
the défendant against the picture being there, telling him that some one 
would take it down ; and that défendant answered that it was his prop- 
erty and he would liketo see any one take it down. 

Police officers, who arrested défendant late in March, 1918, testified 
that the picture was there when they made the arrest. The paper con- 
taining the picture was admitted in évidence, and witness Ziegler tes- 
tified that the paper — a copy of the Christian Science Monitor — was 
given by him to Mrs. Erhardt. Erhardt flatly denied making the re- 
marks for which he was indicted, and 5 others who were of the party 
on the night of January 1, 1918, testified that they did not hear any 
such words spoken, and that there was no "war talk" during the 
evening, which was devoted largely to music. 

Several witnesses for the défense testified that Barner and Aydt 
were f riendly toward Erhardt until some time in February or March, 
1918, when différences and hard feelings arose between them over 
the décoration of Barner's dining room. 

i"Whoever, when the United States is at war, shall willfully make or con- 
vey false reports or false statements with intent to interfère with the opéra- 
tion or success of the miUtary or naval forces of the United States or to 
promote the success of its enemies and whoever, when tlie United States is 
at war, shall willfully cause or attenipt to cause insubordination, disloyalty, 
mutlny or refusai of duty, in the military or naval forces of the United 
States, or shall willfully obstruct the recruiting or enllstment service of the 
United States, to the injury of the service or of the United States, shall bo 
punlshed by a fine of not more than $10,000 or imprisonraent for not more 
than twenty years, or both." 
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[1, 2] While tlie entire record appears but meagerly to establish the 
offense of "willfully obstructing the recruiting or énlistment service 
of the United States to the injury of the service or of the United 
States," the sharply contradictory évidence made it particularly essen- 
tial that in the admission and rejection of évidence, and in charging 
the jury, there be freedom from error. We are of the opinion that 
error was committed in the court below in excluding évidence con- 
cerning the newspaper containing the picture of the Kaiser. As to 
the newspaper the court charged that — 

"The jury can only conslder tins exliibit as tending to give character to the 
man and as characterizing the statements alleged to hâve beeii made by him." 

"Character," as hère employed, obviously refers to Erhardt's char- 
acter as a Gemian sympatliizer or well-wislier, as bearing in turn on 
his purpose or intent to bring about that which is forbidden by the 
Espionage Act (40 Stat. 217). But the newspaper and the circum- 
stances of its finding, and conversations concerning it, having been 
shown by the government, défendant should hâve been given oppor- 
tunity to show fuUy how it came into his possession, or into his home, 
and the reason for keeping it there, and to testify directly as to whether 
he was a German sympathizer or well-wisher. But this right was de- 
nied him. For instance, witness Ziegler, after testifying that he got 
the paper from the Swann Hôtel in East St. Louis and gave it to Mrs. 
Erhardt, was asked : 

"What was said about the paper when you delivered it to Mrs, Erhardt; 
that is, in the présence of Mr. Erhardt? 

"Attorney for the Government : Object to it. 

"The Judge : Objection sustained. 

"Attorney for défendant : I offer tp show your honor that he delivered it 
to Mrs. Erhardt, and requested t^at Mrs. Erhardt read it aud keep it for 
him, and he would call for it. 

Attorney for the Government : The government objects. 

"The Judge : That would not be proper." 

On direct examination défendant was asked: 

"I will ask you if at any time you permitted or allowed that picture to 
remain in your house for the purpose of any interest or sentiment in favor 
of the German government or against the American government? (Objection 
was made and sustained.) 

"Was that picture kept there in the house through any feeling of antag- 
onism to the American government or any favor to the German govern- 
ment? (Objection and same ruling.) 

Défendant was also asked: 

"Did you hâve at any time, or since the war, or hâve you now, any feeling 
of kindness toward the German government or the Kaiser? (Objection sus- 
tained; exception.) 

"I ask you If you hâve contrlbuted your money to the care of the American 
army. (Objection sustained; exception.)" 

Assuming the pictures and the conversations testified to were ad- 
missible for the purpose in the charge stated, it was error to exclude 
the offered évidence explanatory of his possession of the picture or its 
présence in his house, and of his attitude toward the subject, bearing 
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directly on the "character" of the défendant in respect to the matters 
then under inquiry. 

[3] In referring to the Espionage Act, the charge states: 

"It is passed for the purpose of stamping out disloyalty in this conntry ; 
* * * and tJie purpose of prosevuting this tnan, who is charyed with the 
violation of this latc, is to punish him for haping violatcd it, and to prevent 
others from engagtng in similar utteranoes." 

[4] Without expressing opinion as to the correctness of this défini- 
tion of the purpose of the act, it is apparent that the words itahcized 
constitute error, ;because they assume that the government's case was 
proved. At the conclusion of the charge défendant excepted to such 
"portions of the charge which assume that the statements alleged in the 
indictment to havebeen made hy the défendant were in fact made by 
him." Whereupon the court added: 

"No; tlie court lias toUl the jury that they were the judges of the facts 
in the case, and the credibility to be given each witness, and tliat the court 
itself is not concerned with the facts, and tliat tlie court assumes nothlng to 
be true from tlie évidence, but thèse matters are entirely for the considéra- 
tion of the jury." 

It isnot beUeved that this further statement was sufHcient, under the 
peculiar circumstances of this case, to neutralize the necessarily preju- 
drcial effect of the other part of the charge. 

The judgment is reversed, and the cause remanded. 



CLARK V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. November 12, 1920.) 

No. 3375. 

L»r«eiiy <S=6, 88 — Mail carrier*» pay clietks subject of larc«ny from ^v- 
ernment, and sentence is not dépendent on value; "record;" "voucher." 

Lnder Criminal Code, § 47 (Comp. St. § 10214), denoiincing theft from 
the government of any money, property, "record," "voucher," or valuablo 
thing an undelivered government pay check for a mail carrier has somo 
intrinsic value to the government, and therefore, regardless of the small- 
ness of its value, may be the subject of larceny ; nor will the smallness 
of its intrinsic value necessarily govern or measure the sentence to be 
imposed therefor, which, within the limit flxed by statute, is withln the 
discrétion of the court. Such a check is also the subject of larceny, as 
being a "record" or "voucher" mentloned in the statute. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Record; Voucher.] 

Larceny <&==8 — Pay clieck held not t» hâve passed frot» government's pos- 
session wlien talien; "delivery." 

Wliere mail carrier's pay check, at the time of the taklng thereof for 
which défendant was prosecuted under Criminal Code, § 47 (Comp. St. § 
10214), had been delivered by the government to the post office superin- 
tendent, to be handed, with others, to varions mail carriers on their 
signing the pay roll, it had not been delivered nor had it passed out of 
the possession of the government ; "delivery" being transmitting the 
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possession of a thing from one person into the power or possession of 
another. 

[Ed. Note. — For otlier définitions, see Words and Plirases, First and 
Second Séries, Dellvery.] ' 

In Error to the District Court of the United States for the South- 
ern Division of the Eastern District of Tennessee; Edward T. San- 
ford, Judge. 

Walter W. Clark was convicted of an offense, and brings error. 
Affirmed. 

T. D. Fletcher, of Chattanooga, Tenn., for plaintifï in error. 
W. T. Kennerly, U. S. Atty., of Knoxville, Tenn. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. The plaintiff in error was convicted 
in the District Court of the United States for the Eastern District 
of Tennessee, upon the first count in an indictment charging him 
with unlawfuUy and f eloniously stealing or purloining a certain vouch- 
er or pay check No. 9191, dated November 15, 1918, amounting to 
$44.80, and drawn upon the Hamilton National Bank in favor of A. 
N, Fears, a mail carrier in the emplôy of the United States, and Work- 
ing in the city of Chattanooga, and out of the Chattanooga post office. 
Said check being signed by T. Charlton Howell, postmaster, and coun- 
tersigned by John C. Shelton, assistant postmaster, at Chattanooga, 
Tenn., which voucher or check at that time had not been delivered to 
the payée named therein, but was then and there the property of the 
United States, and in its possession. 

[1] The plaintiff in error relies for reversai upon two assignments 
of error: (1) There was no évidence to support the verdict. (2) The 
court erred in failing and refusing to direct the jury to return a 
verdict of not guilty. 

This firsf count of the indictment charges an offense under section 
47 of the Crirainal Code of the United States (Comp. St. § 10214), 
which in part reads as foUows: 

■ "Whoever shall embezzle, steal or purloin any money, property, record, 
voucher or valuable tliing wliatever of tlie moneys, goods, cliattels, records, or 
property of the United States shall be flned," etc. 

It is contended on the part of the plaintiff in error that: 

"An unindorsed and undellyered checli. bas no other value to the drawer 
than a blank check would hâve, unless such spécial value is alleged and 
proved, and the obligation expressed on such check is not the subject of lar- 
ceny." 

This contention might obtain if it were necessary or proper to 
apply the common-law définition of larceny to the crime charged in 
this indictment. In the case of U. S. v. Davis, 5 Mason, 356, Fed. 
Cas. No. 14,930, the indictment charged a larceny under section 16 of 
chapter9 of the Laws of 1790 (1 Stat. 112), which provided that: 

■'If any person • * * shall take and carry awây, with an intent to 
stcal or purloin, tlie Personal goods of another." 
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In that case it was properly held that the common-law rule of in- 
terprétation should be applied; that: 

"In the strict sensé of the common law, personal good? are goods which 
are movable, belong to, or are the property of some person and which hâve 
an intrinsic value; that bonds, bills, and notes which are choses In action, 
are not esteemed by common law goods whereof larceny may be committéd." 

But, even under the common-law rule, conviction would be sustained 
if the paper itself had any intrinsic value, no matter hovv small that 
value miglit be. This question is fully discussed and authbrities cited 
in the case of JoUey v. U. S., 170 U. S. 402, at page 407, 18 Sup. 
Ct. 3t page 626, 42 L. Ed. 1085. In the case of Keller v. U. S. (C. 
C. A. 7) 168 Fed. 697, 94 C. C. A. 368, it was held that six blank checks, 
with stubs attached, each of the value of one cent, constituted proper- 
ty, the subject of larceny, under Revised Statutes, § 5456.^ Section 
5456 of the Revised Statutes is now section 46 of the Criminal Code, 
which in part reads as foUows: 

"Whjever shall rob another * • • of, personal property belonging to 
the United States or shall feloniously take and earry away the same, shall be 
fined," etc. 

Section 47 of the Criminal Code relates to the same: subject-matter 
and defines a crime kindred in its nature to the crime' defined in section 
46, and is therefore subject to the same construction, as to the value 
of the thing takçn, as the construction given section 46 in the casé 
of Keller v. U. S., supra. The fact that time and labor had been ex- 
pended upon thi^ check by an officer of the United States, at the ex- 
pense of the United States, in preparing it for the purposes for which 
it was intended, would certainly not make the check less valuable to 
the United States than a blank check, nor would the government be 
required to show that it was of the value of the amount written there- 
in. If it was of any value whatever to the United States, then, in 
that respect, the verdict of guilty would be fully sustained by the 
évidence. 

However, counsel for plaintiff in error insists that, even if this 
check had an intrinsic value, that value was so trifling that the pun- 
ishment inflicted is so severe as to be wholly out of proportion to 
such a trivial offense. The intrinsic value of the check before a 
delivery is of comparatively small importance in determining the 
criminal intent or the moral turpitude involved in the commission 
of the crime charged in the indictment. This défendant, if he stole 
the check, was not stçaling it for the value of the paper upon which 
it was written. He was stealing it for the purpose of unlawfuUy 
securing the sum of $44.80, that did not belong to him, and, even if 
it were necessary to hâve recourse to the intrinsic value of the 
paper upon which the check was written as a basis of this prose- 
cution, its value is by no means the measure pf his guilt. In many 
cases of a seemingly trivial nature, the évidence may disclose a crim- 
inal intent and purpose, demanding the severest penalty authorized 
by the law for such offenses. In other cases, appearing by the indict- 
ment to be of a much more serious nature, there may be such at- 

» Comp. st. i 10213. 
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tending circumstances as would go far in exténuation of guilty purpose 
on the part o£ the offender. In ail cases it is not only the right, but 
the duty, of the court to take into considération ail the facts and cir- 
cumstances surrounding each criminal transaction, in order to dé- 
termine the degree of the guilt of the accused, and the punishment 
that should be inflicted. 

It is for this reason that the criminal statutes fix the minimum and 
maximum punishment for spécifie crimes and offenses, and leave to the 
discrétion of the court, subject to thèse limitations, the sentence to be 
imposed. In this particular case the fixing of a penalty upon 
the sole considération of the intrinsic value of the paper upon 
which this check was written would practically be a miscarriage of 
justice. But this conviction is not necessarily predicated upon the 
intrinsic value of the paper upon which the check is written. Section 
47 of the Pénal Code, under which the first count of the indictment 
is framed, is far wider in its scope than either section 46 of the Pénal 
Code or the common-law crime of larceny. This section makes it 
unlawful to steal or purloin, not only the personal goods or property, 
but also includes within its terms records, vouchers, or valuable thing 
whatever. 

This check is signed by the postmaster and countersigned by the 
assistant postmaster. It not only authorized the bank to pay, out of 
the funds of the United States on deposit in that bank, the amount 
named therein to the mail carrier in whose favor it was drawn, but 
in effect certified the amount due him from the United States for 
his services. It is not substantially différent from a separate pay 
voucher, signed and attested by the postmaster and assistant post- 
master, that might be presented by the mail carrier at the window 
of the post office cashier for payment. To ail intents and purposes 
it is a "voucher," within the meaning and intent of section 47, of the 
Pénal Code. 

Not only is it a voucher, but it is in fact, and was no doubt intended 
to be, a record of payment by the United States to this mail carrier 
of the amount due him. In the ordinary course of business, it evi- 
denced that payment as fully as any other record could évidence it. 
It was all-sufficient as a record of payment, without the receipted pay 
roll. That it had not yet been delivered to the payée, or canceled and 
returned to the bank, cannot change its character in that respect, if 
in fact it was intended, at the time it was written to serve the dual 
purpose of voucher and record of payment. 

The charge of the court in référence to the nature of this paper, 
whether voucher or record, or both, is not before this court, and, if it 
were, no exceptions were taken to the charge. The indictment désig- 
nâtes this paper as a "voucher or pay check," but without préjudice 
to the défendant this may be treated as mère surplusage, in view of 
the fact that the indictment fully describes the paper that he is charged 
with stealing or purloining from the United States, if the paper so 
described in détail cornes within the meaning of any other term or 
c'esignation used in the statute defining the offense. 

[2] It is further contended on the part of the plaintiff in error that 
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the check, when taken by him, was not in the possession of the United 
States, but had -already passed into the possession of the payée 
named therein. The facts .in relation to this question are not 
in dispute. November 16, 1918, was the regular semimonthly pay day 
of the postal employés in the Chattanooga postoffice. Thèse pay- 
ments were ail made by checks drawn against government f unds in the 
Hamilton National Bank of Chattanooga. For many years it had been 
the custom of the postmaster and assistant postmaster to place thèse 
checks. in a book containing the name and amount due to each employé 
in a room in the postoffice, and upon a table near to the desk of the 
superintendent in charge of thèse employés. Thèse checks remained in 
the actual custody and possession of the superintendent, and corn- 
pletely under his control, until an employé entered the room, signed 
the payroU, and took possession of his own check. 

On this particular day thèse checks were placed on the table in the 
superintendent's room, about 2 o'clock in the afternoon. The plain- 
tif? in error, Clark, who was also an employé, came in, receipted for 
his own check, and received the same. When Fears applied for his 
check, about 5 o'clock in the evening, it could not be found among 
the other checks. There is évidence in this record that this was 
presented by Clark to the bank of D. B. Loveman & Co., and 
that he, in the présence of the paying teller, indorsed the name "A. N. 
Fears" upon it, and received from her full payment of the amount 
written therein. There is also further évidence tending to establish 
that this signature is a forgery, and that it is in the handwriting of 
Clark. 

It is claimed that the placing of thèse checks upon the table near 
the desk of the superintendent of employés, and under his immédiate 
supervision and control, constituted a delivery to each employé of 
his own particular check. This contention overlooks the évidence of 
the assistant postmaster that: 

"No employé was allowed to take his own check without signing the pay 
roll, receipting therefor." 

It is apparent from this and other testimony that the postmaster 
had not parted v/ith the possession of thèse checks, that they were 
still in his possession and under his control and that he had a right 
to remove any one or ail of them from this table for any reason, or 
for no reason whatever. The fact that each employé was required 
to sign this pay roll before he could receive his check was a condition 
précèdent to the delivery of the same to him. There could be no 
constructive delivery until this condition had been complied with. 

Delivery is defined in Bouvier's Law Dictionary, as — 

"Transmitting the possession of a thing from one persoii into the power or 
possession of another." 

There is little chance to quarrel with this définition. Applying this 
définition to this case, it is clear that this check had not passed into 
the power or possession of A. N. Fears, in whose favor it was written, 
but still remained in the possession of the postmaster, who not only 
had the power, but the right, to take it from this table and destroy it 
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at will, or, if he chose, issue another one for an entirely différent 
amount, if perchance any errer had occurred in determining the cor- 
rect amount due the carrier, or the chéck or voucher had inadvertently 
been written for the wrong amount. 
Judgment affirmed. 



KENSIONT COAL CO. v. PATTON. 

(Circuit Court of Appeals, SIxth Circuit. November 10, 1920.) 

No. 8381. 

1. Appeaï and error ®=>927(7) — Case considered most favorably to appellee 

»ri review of déniai of directed verdict. 

In reviewing a déniai of jnotion to peremptorily direct verdict for 
défendant, the case must be consldered in Its aspect most favorable to 
, plaintiff. 

2. Master and servant ©="286 (19) — Mine operator's négligence in providing 

woridng place question of fact. 

In action for déath of coal miner by falllng slate, fteW, that It could 
not be said, as a matter of law, that the portion of the "breakthrough" 
betvveen one entry and another, in which décèdent vs-as when the slate 
fell, was not part of the working place provided for décèdent. 

Se Master and servant <^=>107(2) — Duty to fumish safe place not conflned to 
. , précise spot. 

A coal-mining company's duty with respect to furnishing an employu a 
sâfe place to work held not necessarily confined to the précise spot In 
which he was toi work. , 

4. Master and servant ®=>I03(1) — Duty to fumish safe place nondelegable. 

'; A master owes a servant the nondelegable duty of reasonable care to 
furnish him a reasonably safe place to work. 

5. Mast*r. and servant <S=>231(1) — Servant may présume performance of mas- 
; , , ter's duty. 

A coal company's employée, assisting in breaking up slate and remov^ 
ing it, could properly act on the presumptlon that the company's duty as 
to furnishing a safe place to work had been pcrformed, unless he knew or 
by the exercise of care should hâve known of defect and danger. 

6. Mastçr and servant <§=>107(5) — Mine owner's^ duty to maUe working place 

safe stated. 

The common-law rule, which relieves a mine owner f rom the obliga- 
tion to provide, hls employée a safe place to work, and throws upon the 
latter the responsibility of looking out for his own safety, where he is 
engaged In "maklng his own place," and where the character of the work 
ià suoh that the condition of the place as respects safety necessarily 
changes as th« work progresses and by reason of such work, has no ap- 
plication where the work In which the employée is engaged does not 
necessarily change the character of the place as respects safety. 

7. Master and servant <&='243(12) — ^Nonobservance of mine ovvner's ruies no 

défense in view of statiite. 

In View of Ky. St. § 2726, subd. 4, requiring the mine foreman to see 
thHt the working is safe, ruIes casting on employées the duty of examin- 
ing tools, equipmeut, etc., cannot be invoked by the employer to support 
Its contention that it was the duty of deceased, killed by ■ falling slate, 
to examine carefully "for dangerous top," where it had: notice that the 
place to which it had sent him not as trackman, or to carry on mining 
opérations thereln, but to remove fallen slate, was apparently dangerous. 

^=:pFor otber cases see same toplc & KEY-NUMBER in ali Key-Numbered Dîgests & Indexa^ 
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In Error to the District Court of the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochi-an, Judge. 

Action by Charles Patton, administrator of Kinney Patton, deceased, 
against the Kenihont Coal Company. Judgment for plaintifï, and de- 
fendant brings error. Affirmed. 

B. R. Jouett, of Winchester, Ky. (Miller & Craft, of Hazard, Ky., 
on the brief), for plaintifï in error. 

Bailey P. Wootton, of Hazard, Ky. (R. C. Musick, of Jackson, 
Ky., and Wootton, Reeves & Wooton, of Hazard, Ky., on the brief), 
for défendant in error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Défendant in error, as plaintiff, re- 
covered verdict and judgment against plaintifï in error for damages 
on account of the death of décèdent, caused by the falling of a large 
block of slate from the roof of defendant's Kentucky coal mine, in 
which décèdent was employed. The substantial questions presented 
relate, first, to the trial court's refusai to direct verdict for défendant, 
and, second, to its failure to give a certain request to charge. 

[1-6] 1. There was no error in over'ruling the motion to direct 
verdict for défendant. It appeared that on the afternoon before the 
in jury a miner named Logan, who was working in the so-called Lôgan 
entry, called the attention of the assistant mine foreman to the condi- 
tion of the slate in the roof of that entry and of the "breakthrough" 
between the L,ogan and another entry. Some slate had previoiisly f all- 
en, and a "horseback" of slate in the roof of the breakthrough and 
"feathering ofï" into the entry "looked wrong." Logan told the 
a:ssistant foreman he would feel safer if the roof of both the break- 
through and the entry at the place in question were propped up. The 
assistant foreman, after inspecting the roof, promised to hâve ' it 
propped up right away. This was not donc. Before work began the 
next morning a large block of slate fell from the roof in the lower 
part of the entry. The foreman directed Logan to break up the slate 
and remove it, and directed décèdent, who was a trackman working in 
another part of the mine, to assist Logan in so doing. The rock, 
when broken up, was to be put in the breakthrough. While on this 
assignment, and when just outside the narrow entry, and inferably 
just within the "breakthrough," the "horseback" fell upon and killed 
décèdent. Défendant dénies that it was négligent in not making the 
roof safe, and asserts that it was decedent's duty, and not that of de- 
fendant, to see that the breakthrough was safe before entering; also 
that décèdent was guilty of contributory négligence in f ailing so to 
do, and Hkewise assumed the risk of falling slate. Thèse défenses are 
largely based upon the proposition that the breakthrough was not de- 
cedent's "place of work." 

Considering, however, the case in its aspect most favorable to plain- 
tifï, as we must in reviewing a déniai of a motion to peremptorily di- 
rect verdict for défendant, it cannot be said, as matter of law, that the 
portion of the breakthrough in which décèdent was when the slate fell 
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was not part oï the working place provided for décèdent. Theentry 
was only a few feet wide. It extended longitudinally only about six 
feet beiow the lower limit of the breakthrough. The fallen rock lay on 
the entry floor, just below the lower line of the breakthrough and 
close upon its entrance. Décèdent had âttempted to break up the slate 
with a: hammer, but said he could not break it. Logan said he believed 
hé could, took the hammer out of decedent's hand, took the wedge, 
raised a "powerful heavy hammer" to drive it, when the horseback 
fell and crushed décèdent. It was fairly open to inference by the jury 
from the évidence and existing situation that décèdent had reasonably 
and naturally, in the exercise of due care, stepped within the confines 
of . the breakthrough but a short distance, perhaps only a couple of 
feet or so, to avoid being hit by flying pièces of slate, or possibly 
by lybgan's hammer, or perhaps otherwise in the course of his duty. 
Defendant's duty with respect to furnishing décèdent a safe place to 
work was not necessarily . confined to the précise spot in which décè- 
dent was to work. Fluehart Co. v. Elam, 151 Ky. 47, 52, 151 S. W. 34. 

■Iji yiew of thèse po.ssible inferences, défendant was, not entitled to 
a directed verdict. Under the common law, as administered by both 
fédéral and state courts, défendant owed décèdent the nondelegable 
duty;of reasonable care to furnish him a reasonably safe place to work. 
Dàsher v. Hocking Mining Co. (C. C. A. 6) 212 Fed. 628, 631, 129 C. 
C. A, 164, and cases cited. The évidence amply supported a conclu- 
sion of defendant's négligence. Défendant being so bound, décèdent 
could properly act on the presumption that the duty had been per- 
f ormed, unless he knew, or by the exercise of care, should hâve known, 
of the defect and danger. Dasher v. Hocking Mining Co., supra, 212 
Fed. at page 631, 129 C. C. A. at page 167, and cases cited; Hazard 
Coal Co. V. Wallace, 181 Ky. 636, 638, 205 S. W. 692; Mason, etc., 
Co. V. Kennison, 134 Ky. 844, 850, 121 S. W. 999. The testimony is 
not such as to show contributory négligence or an assumptiori by décè- 
dent of the risk, as matter of law. The common-law rule, which re- 
lieves a mine owner from the obligation to provide his employée a safe 
place to work, and throws upon the latter the responsibility of look- 
ing out for his own safety, where he is engaged in "making his own 
place," and where the character of the work is such that the condition 
of the place as respects safety necessarily changes as the work pro- 
gresses and by reason of such work, has no application where the 
work in which the employée is engaged does not necessarily change 
the character of the place as respects safety. Dasher v. Hocking Min- 
ing Co., supra, 212 Fed. at page 632, 129 C. C. A. at page 168, and 
cases cited; Hazard Coal Co. v. Wallace, supra, 181 Ky. at page 638, 
205 S. W. at page 693; Evans Co. v. Bail, 159 Ky. 399, 406, 407, 167 
S. W. 390. 

The Kentucky statutes hâve not relaxed thèse rules as applied to the 
instant case. Subdivision 4 of section 2726 of the Kentucky Statutes 
expressly makes. it the duty of the mine foreman or his assistant to 
visit and examine every working place in the mine not less than twice 
each week while the mine is in opération, to direct and see that every 
working place is properly secured by props or timber, and that no per- 
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son îs directed to work in an unsafe place utiless for the purpose of 
making it saf e. He is also required to see that the workmen are pro- 
vided with sufficient props and timbers, suitably eut, and to deliver 
them to the working place when ordered or selected by the workmen, 
as specified in the mine rules and in another subdivision of the same 
statute. 

The questions of defendant's négligence, as well as of decedent's 
contributory négligence and assumption of risk, were at least for the 
jury's considération. That is to say, neither question can, as matter 
of law, be answered in defendant's favor. 

The fact that the jury was instructed that,, as matter qI law the 
place within the breakthrough where the accident occurred was part 
of decedent's place to work, cannot help défendant; for no exception 
was taken to the charge of the court in that respect, and the failure to 
except was not the resuit of inadvertence. 

[7] 2. The request to charge whose refusai is complained of 
would, if given, amount to a peremptory instruction tliat défendant 
would not be liable if ils rules numbered 2, 7, 15, and 17 were in effect, 
and if décèdent failed, upon entering the place where he was in- 
jured, to carefully examine it "for dangerous top," or if, lie failed 
from, time to timé during the progress of the work to examine his 
Working place, or the top of it, to see that it was not becoming un- 
safe, and if, but for decedent's failure in either of thèse respects, he 
would not hâve been injured. 

This instruction was properly refused. Rule 2 bas no apparent 
pertinency to the situation presented. The same is true as to No, 15, 
which relates to the duties of trackmen. Décèdent was notacting as 
a trackman in doing the work in question. He was called from his 
duties in another part of the mine to do labor of an entirely différent 
character. Rule 7 also lias no pertinency, for it relates to the duty of 
workmen to take down ail loose or dangerous slate, or to other- 
wise make the roof safe by properly timbering it "before commenc- 
ing to mine or load coal." Décèdent was not engaged in that occu- 
pation. Rule 17 déclares it the duty of ail employées to use the utmost 
care to avoid injuries to themselves and others, and to see that ail 
tools, machinery, appliances, and equipment with which they hâve to 
deal in the performance of their duties are kept in safe condition or 
repair, and in case they discover any of them to be out of repair or in 
unsafe repair, they should render them safe, and if unable to do so 
report the defect to the mine foreman or his assistant. Obviously, 
this rule bas no pertinency to the instant case, except so far as it may 
relate to the propping up of the roof. It is plain that the instruction 
asked for, so far as it related to that subject, was properly rejected, 
in view of the requirements of subsection 4 of section 2726 of the 
Kentucky Statutes, to which vve bave already referred. Défendant 
being charged with the statutory duty referred to, having notice that 
the place to which décèdent was sent was apparently dangerous, and 
having sent him there upon a spécial mission, not as a trackman or to 
carry on mining opérations therein, but merely to perform that spécial 
mission, cannot, by means of the rule in question, évade its responsi- 
268 F.— 22 
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bility to exercise caré for decedent's safety by throwîng uponhim 
the duty of protecting hitiaself against its own négligence. 
The judgment should 'be affirmed. 



RAYDURE V. LINDLEÏ et al. 

(Circuit Court of Appeals, Sixtli Circuit. November 3, 1920.) 
No. 3389. 

1. AptKa] ând error <&='1096(3), 1199 — Injunction In decree cannot, after 

aJiinnance, be changed by trial court, nor its correctness reViewed on 
second a{)peal. 

In çult by senior against junior cil lessee, the final decree, enjolning 
défendant, who had pîaced on the premises oil-drlUing machinery, tanks, 
etc., after complalnt had been filed, from dolng any work on the land, ex- 
cept what was "necessary for the removal of machinery, équipaient, and 
material placed by hlm thereon which haâ not been set up or placed 
upon said lease for use in operating It," was an injunction against the 
removal of any equipment or material placed by défendant thereon which 
had been set up or placed for use In opération, and, the effect of affirmance 
being td 'affirm the decree in ail its parts, it was not thereafter within 
the power of the trial court to vacate or modify this injunction in fur- 
ther proceodiugs in the same cause and based upon substantially the same 
foundatjon, such as a so-called amended and supplemental answer and 
cross-blU ; nor would the appellate court upon ssecond appeal be justifled 
in considering as still open on such appeal the correctness of such in- 
junction, the point, although necessarily Involved in the flrst appeal, hav- 
iiig been waived by failure then to présent It, and belng necessarily cov- 
ered by the flrst afSsmance. 

2. Mines and minerais <©=>80 — Junior oil lésSee held not ebtitled to compensa- 

tion for drUling, etc. 

Notwithstanding Ky. St. § 3728, allowing compensation for improve- 
ments made in good faith by defeatèd occupant, in action by senior against 
junior lessee of Kentucky oil lands, the defeatèd junior lessee would 
ûot be awarded compensation for drilUng done after he forcibly took 
possession, where, bécause of évidence that, on account of the controversy 
and the junior lessee's possession, the senior lessee had lost a sale and 
thereby a then realizable profit many times the cost of drilling the wells, 
it was not clear that ariy net bénefit to the senior lessee resulted from 
the junior lessee's entlre course of conduct, of which the drilling formed 
oniy one part, and ail of which was to be considered in determining the 
question of beneflt. 

Appeal from the District Court of the United States for the East- 
ern District of Kentucky ; Andrew M. J. Cochran, Judge. 

Suit by John W. Lindley and others against Winfield S. Raydure. 
From a decree denying défendant relief on an amended and supple- 
mental answer and cross-bill, filed after affirmance of final decree 
for plaint jfifs, défendant appeals. Affirmed. 

Ed. C. O'Rear, of Frankfort, Ky. (W. G. Dearing, of Frankfort, 
Ky., on the brief), for appellant. 

A. R. Burnani, Jr., of Rîchmond, Ky., for appellees. 

Be fore KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

(gsaFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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DENISON, Circuit Judge. This is the second time this case has 
been in this court. It involves the conflicting claims of two oil 
leases covering the same property. The lessee under the junior lease 
obtained possession. The other lessee, the one under the senior or 
bottom lease, brought this suit, which was essentially an action of 
ejectment, although brought upon the equity side of the court in 
analogy to the Kentucky practice. Upon the former appeal, report- 
ed in 249 Fed. 675, 161 C. C. A. 585, we held that the bottom lease 
was good, and affirmed the decree by which Raydure had been di- 
rected to turn the property over to Lindley. Raydure then filed in 
the court below a pleading which he called an amended and sup- 
plemental answer and cross-bill, in which he àsked that he be per-' 
mitted to reniove those items of personalty which he had put upon 
the property and which were removable, and that he hâve com- 
pensation for his expenses put upon the property in drilling wells, 
which wells were said to increase the vendible value of the lease 
by at least as much as they cost. The District Court denied; any of 
this relief to Raydure, and he appeaîs. 

[1] His claim to relief has référence to three classes of items; 
The first consists of those appliances put upon the surface of the 
ground and only temporarily and perhaps indirectly attached. Of 
this class, the wooden tanks standing upon the surface of the ground 
and not connected thereto, except by piping, may be takeft as 
typical. The second class consists of items more directly attached, 
but capable of removal without serious injury to the realty. The 
well casings and the well tubing are both of this class, although 
they differ in the degree of the facility in which they can be harm- 
lessly removed. The third class consists of the items of expendi- 
ture which are represented only by the supposedly improved condi- 
tion of the leasehold in permanent respects — as the cost of drilling 
wells. 

The first two classes, for the purpose of this opinion, may be con- 
sidered together. Under the terms of both top and bottom leases, 
and by prevailing customs, he had the right as against the lessor to 
remove ail thèse items; as to some, absolutely, and as to some, with 
conditions. The theory under which they were held to hâve pass- 
ed from the ownership of the lessee who. installed them to that of 
the lessee whose title prevailed is that they had become united to and 
merged in the leasehold or the opération, and so had lost the char- 
acter of separable personalty. We do not hâve occasion to pass 
upon Raydure's challenge of this theory, because, for the support 
of this part of the decree below, there is another reason, ample in 
itself. 

In the original case, Lindley's complaint prayçd an injunction 
to prevent Raydure from going upon the premises for the purpose 
of drilling or removing oil or gas, and from obstructing Lindley in 
his production of oil and gas theref rom, and also prayed a decree 
that Lindley be adjudged the exclusive owner of the rights in cOn- 
troversy. This complaint was filed before Raydure had put upon the 
property any of the items now in dispute. Raydure, by his answer 
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and cross-bill, claimed to be the lawful owner of ihe rights in 
question, and that he had the exclusive rigtit at ail times to enter 
said premises for the purpose of drilling, and the exclusive right 
"to erect, maintain, operate and remove ail buildings, * * * struc- 
tures, pipe lines, machinery * * * erected upon or placed on 
said land by him," and he prayed that his title and possession be 
quieted. This litigation occupied about a year, during which period 
Raydure installed the items and incurred the expenses now involved. 
By the final decree in the case, it was adjudged that Raydure and 
his employées be perpetually enjoined from — 

"extractlng any oU or gas or doiiig any work upon the laiids hereinafter 
described, other than such as may be neee.ssary for the removal of the ma- 
chinery, equipment and material placed by him tliereon which has not been 
set up or placed upon said lease for use in operating it." ♦ 

This was plainly an injunction against the removal of any equipment 
or material placed by Raydure on the land, which had been set 
up or placed for use in opération, and the injunction, therefore, 
reached and covered both the first two classes of items above specified. 
It was the apparent theory of the decree, as it is of the later or- 
der now appealed from, and by analogy to the rights of conflicting 
claimants in the realty, that any equipment which had been set up 
or placed for use in opération had become attached to, and merged 
in, the leasehold interest, and should go along with it to the success- 
ful contestant, because it had become a part of the same unit. Not 
only is this the certain meaning of the decree, but Raydure did not 
overlook or misunderstand the effect of the decree in this particular. 
One of his assignments of error upon the former appeal çhallenged 
the injunction restraining him from "removing or in any manner 
interfering with the machinery or appliances used in drilling for, 
extracting or storing oil or gas" — though this assignment was not 
specifically urged in this court. The efifect of the decree in this 
court was to affirm the decree below in ail its parts, and it was 
not thereafter within the power of the trial court to vacate or 
modify this injunction in further proceedings in the same cause and 
based upon substantially the same foundation. Bissell Co. v. Goshen 
Co. (C. C. A. 6) 72 Fed. 545, 19 C. C. A. 25; Eastern Cherokees 
V. U. S., 225 U. S. 572, 582, 32 Sup. Ct. 707, 56 L. Ed. 1212. 

It is sought to avoid this situation because a later paragraph of 
the decree appointed a receiver to hold and operate the property 
pending the appeal, and provided that Raydure pending the appeal — 

"shall not removè any machinery, equipment, or material from the above de- 
scribed leases during the pendeney of such appeal, which may be necessary 
to such receiver in carrying out the order of his appointment." 

It is suggested, rather than urged, that this paragraph made the 
earlier and absolute injunction contingent upon the further order 
of the court eventually to be made in the receivership matter. If 
the two paragraphs were inconsistent, there might be room for this 
claim; but there is no inconsistency. The decree as a whole recog- 
nizes that the equipment and materials, brought upon the premisSs 
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by Raydure, were at that time of two classes : That which had been 
placed for use in opération, and that which had not been so placed. 
The earher and gênerai injunctional provision did not prevent Ray- 
dure from removing the latter class of items. The later -paragraph 
provided that he must not remove even thèse, if the receiver should 
need them for his temporary use. 

We do not overlook that, as we hâve construed the décision of the 
Suprême Court in Messinger v. Anderson, 225 U. S. 436, 32 Sup. 
Ct. 739, 56 L. Ed. 1152 (see Chesapeake Co. v. McKell, 209 Fed. 
514, 516, 126 C. C. A. 336), the appellate court upon a second ap- 
peal is not so absolutely bound by its first décision as the law of 
the case as the trial court would be; but this would not justify us 
in considering as open on the second appeal a point which, though 
necessarily involved upon the first appeal, had been waived by the 
failure to présent it, and which had necessarily been covered by 
the former decree of afHrmance. 

[2] From thèse considérations, it foUows that, in so far as the 
decree now under considération confirms Lindley et al. in the un- 
disturbed possession and use of the class of property of which 
the surface tanks are typical, it must be affirmed. The claim for the 
cost of drilling wells, as an improvement added to the value of the 
property, stands upon a difïerent basis, since it is not necessarily 
concluded by the former decree, and is made by analogy to the claim 
of the defeated contestant as to a real estate title, which is often 
fîrst formulated after the main controversy is decided. This claim 
may well include the second class of items above named, which 
are quasi permanent in their attachment. It might even reach to the 
first class of items specified, since upon the theory that thèse items 
had become merged in the leasehold interest their analogy to im- 
provements upon the real estate becomes close ; but, in view of the 
resuit we reach, it is not important to what items the claim and its 
theory reach. 

There is a statute in Kentucky (section 3728, Carroll's Kentucky 
Statutes) which provides that — 

"If any person, believing himself to be the owner, by reason of any claim 
in law or equity, the foundation of which being a public record, hath or ghall 
hereafter poacefully seat and improve any lar.d, but which land shall, upon 
judicial investigation, be decided to belong to auother, the value of the im- 
provements shall be paid by the successful party to the occupant," etc. 

Manifestly this statute does not literally apply to the lessee's opér- 
ations under an oil lease and to a contest between the conflicting 
lessees ; but the underlying principle is so far one of equity, in- 
dependent of statute, and applied by equity courts generally, that 
a considération of the équitable principles applied as between con- 
testing land owners is not inappropriate. Under such language 
as that found in this statute, and under the gênerai équitable princi- 
ples involved, it bas come to be understood that the good faith of 
the occupant in making his improvements is the criterion of his 
right to be reimbursed, and whether Raydure should be deemed 
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to have proceeded "in good faith" is the question which has been 
chiefly arguéd ; indeed, tiie court below rested its conclusion largely 
on the "high-handed" character of Raydure's action. 

Leases for two parcels are hère involved ; in each case, Raydure 
hàd Personal knowledge of the existence of the earlier lease when 
he took his; as to one parcel, Lindley was first to occupy by plac- 
ing drilling machinery thereon, and Raj'dure forcibly took posses- 
sion in that he moved this machinery ofï the property, in the ab- 
sence of Lindley or any one representing him ; as to the other 
parcel, Raydure took possession first, and maintained it with a show 
of force, when immediately thereafter Lindley undertook to enter. 
Lindley commenced this suit ■ very promptly, and, at its commence- 
ment, Raydure had not, upon either parcel, done any part of the 
drilling or attached any of the property for which he now claims 
compensation; Thèse items ail developed after the suit was be- 
gun and before the original decree, and rested upon the possession 
thiis taken or maintained. Thèse mattersmilitate against Raydure's 
good faith, as that term has been defined in this connection. 

On the other hand, before he had incurred much, ^if any, of the 
expense now involved, Raydure consulted three reputable and . com- 
pétent counsel, by each; of whomhe was advised that, as matter 
of law, his title was good; because the Lindley leases were unilatéral 
and void. It is not denied that the décisions o£ the Kentucky courts 
up to that time furnished at least plausible support ïor this theory 
and weré not to the contrary, and thé opinion of the court below 
and of this court on the fornier hea;rings demonstrate that the ques- 
tion was, or at least at the time of commencing suit had been, close 
and difficùlt. It also appears that an oil lease is peirishable prop- 
erty, and for the préservation of its value may require immédiate 
development— difïering in this respect from ordinary real estate — 
and' also that Raydure tried, but failed, to get Lindley 's consent to 
the appointment of a receiver at or near the beginning of the suit. 
Under thesé circumstances, Raydure forcibly protests that a court 
of equity ought not to treat him as a fraudulent or bad faith claimant. 

The latest and most pertinent décision of the Kentucky Court of 
Appeals is fpund in Loeb v. Conley, 160 Ky. 91, 169 S. W. 575, 
Ann. Cas. . i916B, 49. This was a case between two oil leases. 
The junior lessee had been in possession and had drilled wells, but 
the senior had prevailed in the litigation. Compensation to the 
junior >vas denied. The Kentucky cases are reviewed, and the case 
is decided on its own f acts. It would seem that the thing in con- 
troversy wàs whether, as' rnatter of fact; the prior leâse incltrded the 
property coVered by the other one, and it is held, in substance, that 
whatevér the junior lessee expended on the property, after he had 
knowledge of the prior lease which Was claimed to Cover the prop- 
erty, he did subject to the chance that he would lose it if the fact 
was as claimed. 'Indeeid, it does not appear by the reported opinion 
that; the junior lessee had any fair reason for believing that the 
earlier lease did not cover the property. While announcing the 
gênerai rUle that whatevér is done by the occupant after notice of 
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the adverse title is donc at his péril, y et perhaps the gist of thé 
opinion is found in the statement: 

"Under thèse circumstances, we think tïiat the Loebs (the junior lesseSs) 
dld iiot make thèse improvements in good faith belief that they had the 
right to make them, and so are not entitled to compensation" 

— and in the further statement that, when the improvements are 
made af ter actnal notice "of a recorded instrument that shows on 
its face the superior ownership of the adverse claimant, thére is 
no ground left on which to rest the belief of good faith."- 

It is not difficult to distinguish the Loeb Case from the présent 
one. We are not prepared to say that Raydure did not believe that 
he had the right to drill the wells ; and the earlier lease to Lindley, 
instead of "showing on its face the superior ownership of the ad- 
verse claimant," showed the contrary, providing the advice of Ray- 
dure's counsel was good law. 

In Gufïey v. Smith, 237 U. S. 101, 118, 35 Sup. Ct.,526, 59 L. 
Ed. 856, we find facts in some respects very similar. There was 
a contest between two oil leases, and the junior had been in pos- 
session, and the senior was contested, because it was claimed to 
be invalid through the présence of a surrender clause. The Su- 
prême Court says that after the junior lessee had actual notice of 
the existence of the earlier lease and the intention of the lessee 
therein to insist upon his rights, what was done thereafter "cannot 
be regarded as anything less than a willful taking and appropriation 
of the oil which was subject to complainant's superior right." It 
is not easy to avoid the controlling eiïect of this décision as ap- 
plied to the présent case; yet perhaps it can be distinguished. That 
opinion had already stated that the existence of -.in "horest though 
mistaken belief" that the défendants had a right to the oil \vas the 
controlling thing; and no such advice of counsel justifying that belief, 
as is found hère, appears in the Gufïey-Smith Case (though it might 
very probably hâve existed). Perhaps more important by way of dis- 
tinction is the fact that the right of an occupying défendant to re- 
cover for permafeent improvements was not directly involved and 
that the analogy thereto was not noticed or considered. The de- 
fendants during their possession had taken out and sold a large 
amount of oil ; they were being required tp account for it, and they 
sought to set off against the price they had received their cost of pro- 
duction. The cases cited by the Suprême Court (237 U. S. 119, 
35 Sup. Ct. 532, 5'9 L. Ed. ^56)^ show that it had in mind the 
rule that one who has removed timber, minerais, etc.,, from the real 
estate without the consent of the true owner will be charged with 
the ultimate manufactured value in the form in which he sold them, 
if he was a willful trespasser, but only with the raw value, if he 
was ignorant of the true title. It did not appear thàt thèse im- 

1 Indeed, one of thèse cases, U. S. v, gti Anthony, 192 TJ. S. 524, 542, 24 
Sup. Ct. 33.S, 48 Ij. Ed. 548, is the strongest case we hâve seen to the effect 
that one who relies upon mistaken counsel in matter of law, though he knows 
ail the facts, may still hâve the status of "good faith." 
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provements added to the value of the property turned back to Guf- 
fey; indeed, it is obvious that they did not add to the original value, 
because they were only presented as being in mitigation of wapte. 
The considérations aiïecting a case of permanent improvements adding 
to permanent value are not necessarily the same in ail respects as 
where the matter .is one of accounting for a trespass. 

Whether or not the rule Of Guffey v. Smith should be considered 
as applicable to the facts hère existing, there is another reason for 
uphdlding ; the decree. An oil lease is perishable property ; its 
entire value may be lost by neighboring opérations unless it 
is worked; its management is a business enterprise calling for 
a high dégree of skilled judgment, and even with such judgment 
it remainè largely spéculative from beginning to end. It may be 
best to drill this year or not to drill, to put down 5 wells or 50, 
to pump or not to do so, to operate or to sell. The true owner is en- 
titled to exercise bis own judgment in ail thèse things. He ought 
not to be compelled to submit to somebody else's, even though it 
may tum out to be better than bis. Where the owner is excluded 
from occupation and management for a year, during the early stages 
of development of the field, while the location of pipe lines and other 
matters are being settled, and values are fluctuating violently, it can 
rarely be said with certainty at the end of the period that the 
cost of drilling a few wells has been a net benefit to the true owner 
which equity should require him to repay to the one whose claim 
turns out to be unfounded. 

This record contains évidence tending to show that Lindiey, be- 
cause of the existence of the controversy and Raydure's possession, 
lost a sale, and thereby lost a then realizable profit many times the 
cost of drilling thèse wells. There is évidence, also, claiming that 
many mdrè wells ought to havè been drilled. On the other hand, 
the price of oil was so constantly increasing that the delay did not 
hurt anybody; but, in the next case, the price of oil may hâve fallen. 
The whole subject is spéculative. It is enough to say that upon this 
record we are not convinced that any net benefit to Lindley resulted 
from Raydure's entire course of conduct, of which the drilling of 
the wells forms only one part, but which must ail be taken into 
account in determining any équitable question of benefit. 

The decree is affirmed. 



HAGEN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Nintli Circuit. October 11, 1920. Rehearing De- 
nied December 6, 1020.) 

No. 3442. 

1. Criminal law <@=>528 — Confession of ono défendant admissible, on joint 
trial. 

It is uot error to admit in évidence a confession of one conspirator on 
tlie joint triai of liimself ànd bthers, where tliè jury is instructed tliat it 
may be considered only as against liim. 

^r^For other cases see sâme topic & KEY-NUMBBR in aïl Key-Numbered Digests & Indexée 
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2. Conspiracy <S=»40 — Joinder of new party does n«t make new conspiracy. 

One who joins a conspiracy after it lias been formed by others becomes 
a party to it from that time, and his joinder does net create a new con- 
spiracy. 

3. Criminal law ®='823(2) — Instruction as to eïfect of confession lield not 

error in view of cautionary instructions. 

In a trial for conspiracy, where a confession voluntarily signed by one 
défendant was read to the jury, and was corroborated by other évidence, 
an instruction that the statement was hlndlng on him hdld not errer, as 
directins a verdict against him, where the jury were furth'er told to dis- 
regard any opinion the judge may hâve expressed on the facts. 

4. Criminal law ©^eSGCÎ)— Recallîng jury in absence of défendants not er- 

ror. 

The fact that défendants were not présent in coi'rt when the judge re- 
called the jury and withdrew a written confession made by one défendant, 
which the jury had taken to their room, at the .same time repeating a 
part of his cliarge relating to the effect of the confession, held not to ren- 
der such action réversible error, where défendants were not in custody 
and tlieir absence was voluntary. 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington ; Jeremiah Neterer, 
Judge. 

Criminal prosecution by the United States against Ed Hagen, Ed 
Carey, Walter F. Patton, and Dick Russell. Judgment of conviction, 
and défendants bring error. Affirmed. 

John F. Dore, George H. Rummens, John J. SulUvan, John F. Mur- 
phy, and Walter Schaffner, ail of Seattle, Wash., for plaintiffs in error. 

Robert C. Saunders, U. S. Atty., of Seattle, Wash., and Ben L,. 
Moore, Sp. Asst. Atty. Gen., for the United States. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. The plaintiffs in error were convicted ot 
a conspiracy to violate section 35 of the Pénal Code (Comp. St. § 
10199), by stealing certain intoxicating liquors belonging to and in the 
possession of the United States. The indictment charged that the 
conspiracy was entered into by the plaintiffs in error and four others, 
to wit, Locknane, Morrison, Smart, and Tom Russell, on or about 
March 22, 1919, and that it was a continuing one. The indictment set 
forth two overt acts : First, the taking of a certain portion of the liq- 
uor on the night of March 29; and, second, the taking of the remainder 
on the night of March 30. 

[1] Carey, one of the plaintiffs in error, made a written confession, 
which was read in évidence on the trial. Error is assigned to the ad- 
mission of that confession on the ground that Carey had no part in the 
formation of the original conspiracy and did not join therein until 
March 30, that there were two conspiracies, and that Carey was not 
implicated in that which was charged in the indictment. In admitting 
the testimony the court below stated to the jury that the confession was 
to be considered as a statement from Carey only, and not as binding 
any of the other défendants, and in instructing the jury the court said 

<®=5For otter cases see same topic & KBY-NUMBBR in ail Key-Numbercd Digests & Indexes 
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that "the stjatement may not be considered évidence àgainst any one in 
the case exçépt Carey himself/' There was no error in thus admitting 
the évidence. 

[2] There was but one conspiracy. Its purpose was accomplished 
in part on the 29th and in part on the 30th. The unlawful conspiracy 
had not beén abandoned before the 30th. Carey made himself a party 
to the conspiracy, as was shown by his participation in the overt act of 
March ■ 30, and, thereby he became responsible as the others. United 
Mine Workers of America v. Coronado Coal Co., 258 Fed. 829, 838, 
369 C. Ci A. 459; Thomas v. United States, 156 Fed. 897, 910, 84 C. 
C. A. 477, 17 L. R. A. (N. S.) 720; United States v. Cassidy (D. C.) 67 
Fed. 698_; United States v. Babcock, 3 Dill. 581, 585, Fed. Cas. No. 14,- 
487. Said Judge Dillon in the case last cited : 

"Any one who, after a conspiracy is formed, and who knows of Us existence, 
joins therein, becomes as much a party thereto, from that time, as if he had 
originally conspired." 

[3] Error is assigned to an instruction in which the court charged 
the jury: 

"The défendant Loclinane has entercd a plea of guilty to the charge in this 
case. * * * The défendant Carey has made a writton statement, wliich 
has been admitted In évidence, and which has been read to you. * * * 
Now this statement is binding upon the défendant Carey. • * * in other 
words, you can flnd a verdict of guilty againgt one or ail of the défendants. 
One man cannot conspire, but in this case Lockfaane has already pleaded 
guilty, and Carey has admitted in writing that he is guilty, and that makes 
two." 

It was true that Carey had admitted in writing that he was guilty. 
His confession was a cleàr admission of his guilt., and it was corrobo- 
rated by proof that the liquor which he stated that he took was found 
where he stated that he had placed it. The court, in giving the instruc- 
tion which is criticized, did not charge the jury to find the défendant 
Carey guilty; The court took pains to tell the jury at the close of the 
charge that they were the sole judges of the facts, and said : 

"If I hâve inadvertently intimated to you any opinion I may hâve of any 
fact, I désire yOu to disregard that and conclude solely upon the facts." 

It is not disputed that Carey's confession was given freely and vol- 
untarily, and without coercion of any kind. He did not take the stand 
to testify in his own behalf, and there was no évidence which tended in 
any. way to discrédit his confession. In charging upon the efïect of 
that confession, the court did not go beyond the range of comment 
permissible in a fédéral court. 

[4] The jury, on retiring to consider of their verdict, were allowed 
to take with them the written confession of Carey, over the objection 
of the latter's counsel. Shortly thereafter the jury, by direction of the 
court, were recalled, and the court said : 

"I simply recalled you for the purpose o£ wlthdrawiiig from your con- 
sidération the statement made by Carey. I stated that could only be con- 
sidered as against Carey, aud against no one else. This has been read to you, 
and I am not going to send that to the jury room. You will simply hâve to 
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rememhcr it as it was read. You wiU not eonslder that In relation to any o£ 
the défendants, except Carey." 

On behalf of the plaintiffs in error Carey, Patton, and Russell, this 
action of the court is assigned as error, on the ground that they and 
their counsel were absent from the courtroom. As to the absence of 
the former, the contention is answered by the fact that the said plain- 
tiffs in error were not in ctistody, and that they vbluntarily àbsented 
themselves from the courtroom. The rule is stated in Diaz v. United 
States, 223 U. S, 442, 455, 32 Sup. Ct. 250, 254 (56 L. Ed. 500, Ann. 
Cas. 1913C, 1138): 

"Wliere the offense is not capital, and the accvised is not in cnstody, the 
prevalllng mile has beeii tbat if. after the trial lias begim in his présence, he 
voluntarily absents liimself, this does not nulllfy what has been done or pre- 
vent the completion of the trial, bnt, on the contrary, opérâtes as a waiver of 
Iiis right to be présent, and leaves the court f ree to proceed with the trial in 
lilfe manner and with lilte efEect as if he were présent." 

But the plaintiffs in error cite authorities to the doctrine that, if any 
statements "material to the issue are made by the judge to the jury in 
the absence of défendant and his counsel, and to the defendant's préju- 
dice," they will be ground for reversai, and that it is error for the 
judge "to alter his charge after the jury has retired, unless in open 
court in the présence of the parties." In the présent case the judge 
made no altération of the charge, nor did he make any- statement ma- 
terial to the issue. He simply withdrew from the jury a paper that 
had been allowed to go to the juryroom, and repeated a statement, 
which he had made in his charge to the jury, that they were not to con- 
sider that instrument in relation to any of the défendants, except Carey. 
Carey could make no objection to such withdrawal of the instrument, 
for he had objected to its submission to the jury, nor could the other 
défendants in any way be prejudiced thereby. At most, what occurred 
was but an irregularity, which should not hâve the effect to require that 
a trial be set aside, which in other respects was fairly and properly 
conducted. 

Fillippon V. Albion Vein Slate Co., 250 U. S. 76, 39 Sup. Ct. 435, 63 
L. Ed. 853, is not authority to the contrary. That case differs from 
the case at bar, in that there the trial court, in the absence of the par- 
ties, made statements to the jury material to the issue, by sending to the 
jury a supplemental instruction in writing on the question of contribu- 
tory négligence. This was held error, for the reason that the parties 
had no opportunity to direct the mind of the trial judge to the point on 
which it was supposed he had erred in law, so that he might reconsider 
it and change his ruling, if convinced of error. 

A case in point is Dodge v. United States, 258 Eed. 300, 169 C. C. A. 
316, where the trial court, in the absence of the défendant and his 
counsel, had answered a question of the jury whether or not they might 
convict under a certain count of the indictment. Said the Circuit Court 
of Appeals : 

"In the instant case it is évident that no pos.sible harm resulted or could 
resuit from the communication wliich passcd between court and jury. The 
communication gave tlie jury no information wliich was not eontained in the 
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original charge. WliUe the judge sliovild not liave done wliat lie did, to re- 
verse on that ground would undcr the circumstances be so extremely teehnical 
that it does not at ail approve itself to our judgmeiit." Certiorari deuied, 250 
U. S. 660, 40 Sup, et. 10, 63 L. Ed. 1194. 

See,,also,.Whitney v. Common,wealth, 190 Mass. 531, 17 N. E. 516; 
Moseley v. Wasliburn, 165 Mass. 417, 43 N. E. 182. 
The judgment is affirmed. 



OLIN V. KITZaULLER et al. 

(Circuit Court of Appeals, Nlnth Circuit. October 11, 1920.) 
No. 3438. 

1. Fish «S^S — Effect of agreement between states for joint régulation of 

flshing. 

The législative agreement between the state.s of Oregon and Washing- 
ton that ail régulations for preserving and protecting flsli in that part 
of Colnmbia river over which the stateS had concurrent jurisdiction 
should be approved by both states, ratifled by Congress Aprll 8, 1918, held- 
not to affect the right of one of the states to prescribe qualifications of 
those to whom licenses to fish In the river vcould be granted by that staïe, 
as that a lîcensee must be a citizen of the United States. 

2. Constitutional law «^^JÎOCS) — Court cannot inquire into motives of Légis- 

lature. 

It is not within the province of the judiciary to inquire into the motives 
of a Législature In enacting a statute. 

Appeal from the District Court of the United States for the 
District of Oregon; Robert S. Bean, Judge. 

Suit in equity by Charles Olin against Perry Kitzmiller and oth- 
ers. Decree for défendants, and complainant appeals. Afifirmed. 

Wm. P. Lord and Arthur I. Moulton, both of Portland, Or., for 
appellant. 

George M. Brown, Atty. Gen., I. H. Van Winkle, Asst. Atty. 
Gen., Millar E. McGilchrist, of Salem, Or., and W. W. Banks and 
L. A. Liljeqvist, both of Portland, Or., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge. In the year 1915 the Législatures of 
the States of Oregon and Washington entered into a compact and 
agreement expressed as follows : 

"AU laws and régulations now existlng, or which may be necessary for 
regulating, protecting, or preserving flsh in the watérs of the Coluinbia river, 
over which the states of Oregon afld- Washington hâve concurrent jurisdiction, 
or any other waters within either of said stattvs wiiich would affect sald 
concurrent jurisdiction, shall bé made, changed, altered and ameuded, in 
whole or in part, only with the mutual consent and approbation of both 
states." 

On April 8, 1918, the compact was ratified by Congress. 40 Stat. 
515. At the time when the compact was entered into, the laws of 
both states authorized the issuance of licenses to take salmon in the 

iS— 'Fni- other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indeiea 
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Columbia river to résident, aliens who had declared their intention 
to become citizens of the United States. In the year 1919 the Légis- 
lature of Oregon amended its law, and provided that no license for 
taking or catching salmon or other food or shell fish, required by 
the laws of the state "shall be issued to any person who is not a 
citizen of the United States." The Législature of the state of Wash- 
ington has enacted no similar provision. The appellant, who is an 
alien, but who in 1892 declared his intention to become a citizen, 
contends that the Oregon law of 1919 is void, in that it violâtes the 
provisions of the compact between the two states. 

[1] We pass by the question whether by entering into the compact 
either state has divested itself of power to withdraw therefrom or to 
enact laws in dérogation thereof without the assent of the other — a 
question which is not reached by the authorities cited by the ap- 
pellant — and confine our inquiry to the question whether the amend- 
ment of 1919 is prohibited by the terms of the compact. From the 
language used it is clear that the contracting parties did not intend 
to divest either state of ail power to enact without the other's con- 
sent législation over the subject which was embraced therein. They 
left the Législature of each state free to enact any law on the 
subject of the régulation and protection of fishing which would 
not affect the jurisdiction of the other state in the waters over 
which their jurisdiction was concurrent. A law which prescribes 
the qualification of a licensee by either state is clearly not a law 
which affects the concurrent jurisdiction. A law of Oregon which 
déclares that such a license shall issue in that state only to résidents 
and citizens thereof cannot come in conflict with a law or régula- 
tion of Washington, under which a license may there be issued to 
a résident alien who has declared his intention to become a citizen, 
nor can it, in any conceivable way, affect the rights of citizens or 
résidents of the latter state. 

Each state has the power to deal with the question of the right 
of its own subjects to take fîsh in the waters which are subject 
to the concurrent jurisdiction. It is only as to its common right 
with the adjoining state to take fish from those waters that its right 
is limited by the compact. Many conceivable régulations would be 
within the prohibition of the compact. Thus one state, without the 
consent of the other, may not change the open and closed seasons, 
may not prescribe the manner of taking fish, the number permitted 
to be taken, or the permissible fishing gear and appliances. AU such 
matters affect the concurrent jurisdiction. It is not so with the 
désignation of the qualifications of the licensees of either state to 
fish in the waters to which the concurrent jurisdiction extends. 

[2] The appellant asserted in his bill a preferential right to the 
issuance of a license to fish with set nets for salmon in the Columbia 
river at certain designated places, which right had been accorded 
him for several years consecutively, and he alleged that the appellee 
Kitzmiller had entered into a conspiracy with the fish and gaine 
warden and others to deprive him of his fishing rights, in further- 
ance of which they induced and persuaded the Législature of Oregon 
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to enact the amendment o£ 1919. No ground for équitable relief is 
stated in thèse facts. It is not within the province of the judiciary 
to inquire into the motives of a Législature in enacting a statute. 
Stoppenback v. Multnomah County, 71 Or. 509, 142 Pac. 832 ; Calder 
V. Michigan, 218 U. S. 591, 31 Sup. Ct. 122, 54 L. Ed. 1163; McCray 
V. United States, 195 U. S. 27, 53-59, 24 Sup. Ct. 769, 49 h. Ed. 78, 
1 Ann. Cas. 561 ; United States v. Des Moines, etc., Co., 142 U. 
S. 510, 545, 12 Sup. Ct. 308, 35 h. Ed. 1099. 

The decree dismissing the bill for want of equity is affirmed. 



STURTZ V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit, September 6, 1920.) 

No. 5553. 

1. CriminaJ law <S=>ia36(8) — Question of sufficiency of évidence must be 
raised below. 

Where aceused did not Interpose any demurrer to the évidence of the 
govemment, or request a dlreeted verdict in his favor, he did not pré- 
serve the rlght to secure a review of a question of the sulEcieney of the 
évidence to support the verdict. 

3. Criminal law <S=>1036(8) — Court will not review for insufficieni^ of évi- 
dence not properly presented, unless convinced of injustice. 

Where aceused did not préserve his right to a review of the suffl'ciency 
of the évidence, the Circuit Court of Appeals wlll not exercise Its right 
to review such évidence, unless convinced that the conviction works gross 
injustice, so that it will not review, where aceused contended his admis- 
sions were uncorroborated, but there was évidence which the govemment 
contended corroboratod the admissions, and whlch would hâve been suffi- 
cient in another circuit to support the verdict. 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma; Robert L. WilHams, Judge. 

Reo Sturtz was convicted of introducing intoxicating Hquor from 
without the state of Oklahoma into that portion of the state, which 
prior to its admission had been a part of Indian Territory, and he 
brings error. Affirmed. 

D. M. Martindale, of Tulsa, Okl., for plaintiff in error. 

Foster V. Phipps, Sp. Asst. U. S. Atty., of Muskogee, Okl. (Archi- 
bald Bonds, U. S. Atty., of Muskogee, Okl., on the brief), for the Unit- 
ed States. 

Before HOOK and STONE, Circuit Judges, and JOHNSON, Dis- 
trict Judge. 

JOHNSON, District Judge. Plaintiff in error was convicted in 
the court below of introducing from without the state of Oklahoma 
intoxicating liquor into that portion of the state which prior to its 
admission into the Union had been a part of Indian Territory, in vio- 
lation of the Act of Congress of March 1, 1895 (28 Stat. 697). 

The only groimd requiring considération urged in this court for 
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the reversai of the judgmçnt of the court below is the însufïîciency 
of the évidence to support the verdict. 

There was évidence introduced by the government of an admis- 
sion by the défendant that he had procured the liquor found in his 
possession at Joplin in the state of Missouri, and had brought it 
from said state into that portion of the state of Oklahoma which 
had formerly been Indian Territory, and it is urged by the défendant 
that there is no substantial évidence in the case corroborating sûch 
admission, and that therefore the case should be reversed under 
the authority of Gofï v. U. S., 257 Fed. 294, 168 C. C. A. 378. 

[1,2] The défendant did not interpose any demurrer to the évi- 
dence of the government, orrequest the trial court to direct a verdict 
in his f avor, as was donc in the Gofï Case. The défendant, therefore, 
did not préserve the right to secure a review in this. court of the 
question of the sufficiency of the évidence to support the verdict. 
We are urged, however, notwithstanding the failure of the défend- 
ant in this regard, to consider the question, under the exception to 
the gênerai rule, as was donc by this court in Sykes v. U. S., 204 
Fed. 909, 123 C. C. A. 205, Moore v. U. S., 224 Fed. 95, 139 C. C. A. 
651, and Skuy v. U. S. (C. C. A.) 261 Fed. 316. The exception re- 
ferred to is stated in the Sykes Case as follows: 

' "But tUere is an exception to tliis gênerai rule, which hfts been made to 
prevent just such gross injustice as would resuit from the puuisUment of 
the défendant Sykes upon the évidence which has been reclted. It is that 
in criminal cases, where the lif e, or, aS in this case, the liberty, of the de- 
fenuant is at stake, the courts of the United States, in the exercise of a 
Sound discrétion, may notice such a grave error as his conviction without 
évidence to support it, although the question it présents vyas not properly 
raised in the trial court by request, objection, exception, or assignment of 
error." 

We hâve carefully read and considered the évidence in the record. 
There is évidence in the case, not found in the Gofï Case, which the 
government strenuously contends corroborâtes the confession or ad- 
mission of the défendant. In this connection it may be noted that 
under the décisions of the Circuit Court of Appeals of the Sixth 
Circuit the sufficiency of the évidence in this case to sustain the verdict 
would be beyond question. Berrvman v. U. S., 259 Fed. 208, 170 C. 
C. A. 276. 

We are not convinced that a grave error was committed in the 
conviction of the défendant, or that his punishment would be gross 
injustice. It may well be that, after considération of the case upon 
its merits, we would not reverse the judgment or grant a new trial. 
In any event, we do not think that this is a case where our discrétion 
ought to be exercised in favor of the défendant. Robins v. U. S. (C. 
C. A.) 262 Fed. 126. 

Judgment aiïirmed. 
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In re CBOONBORG. 
CBOONBORG v. KUBOVITS. 

(Circuit Court oî Appeais, Seventh Circuit. June 29, 1920.) 
. . ,No. 2759. , 

Bànkruptcy <§=>414(3) — Evidence held not to warrant refusai lof discharge. 

On évidence ttiat tlie property, for failure to scliedule wliieh baiilcrupt 
Was denled discliarge by tlie lower court, In tact belonged to tlie banlc- 
rupt's wife, held, that tlie banlfrupt was entitled to digcliarge as recom- 
mended by the spécial master. 

Appeàl from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

'In the tnatter of Frederick T. Croonborg, bankrupt. From an order 
denying the bankrupt his discharge, on opposition of Toby Rubovits, 
objecting creditor, the bankrupt appeais. Rêver sed, vk^ith directions. 

Wharton Plummer, of Chicago, 111., for appellant. 
James Rosenthal, of Chicago, 111., for appellee. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. Is the bankrupt, Croonborg, en- 
titled to an order discharging him from his debts? This issue was rer 
ferred to a spécial master, who, after a full hearing, recommended a 
discharge. A further référence resulted in a confirmation of this 
recommendation. The District Judge, however, sustained the excep- 
tions and denied the application. 

The issue, reduced to its last analysis, is one of credibility. Bankrupt, 
who failed to schedule the property belonging to "Croonborg Fashion 
Co., Ltd.," and the "Croonborg Àcademy," insists that he was but 
the manager of the business — his wife being the proprietor, she suc- 
ceeding a partnership composed of herself and one Sauter. Much of 
the testimony is irreconcilable. Croonborg's and his wife's statements 
are disputed by one Sauter, a creditor and a former partner. Sauter's 
testimony is disputed in turn by the written agreement between himself 
and Mrs. Croonborg, creating the partnership between them, and by 
his later written assignment of his interest in the partnership to Mrs. 
Croonborg. Thèse agreements, made somfe two years before any bank- 
ruptcy proceedings were instituted, are rather persuasive évidence o£ 
the truthfulness of bankrupt's story. 

But more persuasive is the sworn statement appearing in the "Croon- 
borg Gazette of Fashion," the publication of which represented the 
business of the Croonborg Fashion Company. This publication passed 
through the mails as second-class matter, and an affidavit of ownership 
was required by the postal authorities. Bankrupt, as manager; made 
the affidavits which covered a period of several years prior to the com- 
mencement of bankruptcy proceedings. Mrs. Croonborg and Sauter 
were named as owners in 1913 and 1914, and thereafter Mrs. Croon- 
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borg was designated therein as the sole ovvner. This statement cor- 
roborâtes the oral testimony of bankrupt and his wife, and is in turn 
corroborated by the written agreements heretofore refçrred to. Made 
under such circumstances, safeguarded by penalties which the maker 
of the affidavit would not readily invoke, we think thèse affidavits were 
entitled to great weight, and furnished the master with ample grounds 
for his conclusions. 

It is hardly necessary to discuss the évidence further. Numerous 
facts appear that are not creditable to the bankrupt. But upoti the 
issue before us we are not able to agrée with the learned District Judge 
that the spécial master was wrongin his conclusions. Aided as he was 
by the présence of the parties and their witnesses, whose conduct and 
appearance on the witness stand must hâve influenced him in reaching 
his conclusion, we must recognize that he was in a better position than 
we to ascertain the truth. In re Matthews, Bankrupt, 257 Fed. 292, 168 
C. C. A. 376. 

The order is reversed, with directions to enter an order granting 
bankrupt a discharge. 



McKINNON CHAIN CO. v. AMERICAN CHAIN CO. 

(Circuit Court of Appeals, TWrd Circuit. Septembei- 27, 1920. Reliearing 
Benied November 27, 1920.) 

No. 2522. 

Patents <^=>32S — 1,023,126, for chain-making machine, voiJ. 

The Coulter patent, No. 1,023,126, for à wire chaiu machine for auto- 
matically forming chain liilks for electric weldlng, hctd void on the 
ground that it was issued to Coulter as sole inventer, whereas the 
machine was the joint conception of Coulter and one HofC, each of whom 
contributed éléments of the combination embodied therein. 

Appeal from thé District Court df the United States for the Middle 
District of Pennsylvania ; Charles B. Witmer, Judge. 

Suit in equity by the McKinnOn Chain Company against the Ameri- 
can Chain Company, Decree for défendant, and complainant appeals. 
Affirmed. 

For opinion below, see 259 Fed. 873. 

Mitchell & Staples, of Buffalo, N. Y. (Frederick P. Fish, of Boston, 
Mass., and Louis Provost Whitaker, of New York City, of counsel), 
for appellant. 

Frederick S. Duncan, Oscar W. Jeffery, and John H. Hilliard, ail 
of Nevy York City, for appellee. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The plaintiff, assignée of Letters Patent 
No. 1,023,126 granted to James Coulter, charged the défendant with in- 
fringement by the, manufacture and use of machines embodying the 
invention of the patent. The claims in suit are 2, 3, 4, 5, 7, 9, 10, 11, 
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1-5, 20, 21; 26, 29, 30, 36, 37; 38; 39, 43, 45, 46; 47, 48 and 49. The 
Drstt*ict'Godrt, fiflding an implied license in favor of the défendant; and, 
therëfore, no iitifringemènt,'dismissed the bill. 259 Fed. 873. 

By this appeal.'the'^laintiff has charged error in the court's finding 
of implied liCense; on which alone the court based its finding of non- 
infringeniënt, aïid has assailed the decree broadly — ^lest it be held good 
on some other ground — by replying to ail the défenses made at the 
triai 'arid net passed on by the triai court. Crown Cork & Seal Co. v. 
Aluminum Stopper Co.^ 108 Fed. 848, 48 C. C. A. 72; Corning v. Troy 
Iron and Nail Factory, 15 How. 451, 14 h. Ed. 768; Patent Clothing 
Co. V. Glover, 141 U. S. 560, 12 Sup. Ct. 79, 35 L. Ed. 858; Woodward 
V. Boston La-sting Machine Co., 63 Fed. 609, 11 C. C. A. 353; Clark v. 
Deere & Mausur Co., 80 Fed. 534, 25 C. C. A. 619; Evans v. Suess 
Glass Co., 83 Fed. 706, 28 C. C. A. 24; Walker on Patents, § 655. 
Thèse défenses, in addition to that of implied license, are the invalid- 
ity of the patent because of lack of patentable invention, or. because in- 
vention, if any, was that of another, or was the joint invention of the 
patentée and another; lâches and acquiescence in defendant's use o£ the 
invention for twelve years ; and plaintifif's lack of title to the patent. 

The position of thèse litigants in the industry to which the subject 
matter of the patent relates, and àlso the position of the patent, in that 
it substantially dominâtes the industry, hâve caused us to give this 
large record and the elaborate briefs careful and labored considéra- 
tion and hâve induced us to décide the case on that one of the several 
issues which we regard as fundamental. While the évidence might per- 
haps sustain a finding of implied license, we hesitatè to base our déci- 
sion on such finding, for it is quite doubtful that the parties to the 
transaction out of which the invention arose came to an express agree- 
ment concèrning its future use (though doubtless the défendant, thought 
they had), and it is dëbatable whether the circùmstancës'of the trans- 
action, including the relation of the designer (later the patentée) of 
the machine to the corporation, that. çpntracted for its manufacture 
and sale to the défendant, were suchas can validly r^ise a contract of 
license by iniplication. We shall therëfore limit our discussion and 
confine our décision to that issue which we think is free from serious 
dispute. ; ■■ : . 

A,ssuming without deciding that the subject-matter of the patent in- 
volves invention, the controlling issue^ we think, is Whether thé in- 
vention was the sole invention of Coulter, the sole patentée, or was the 
joint, invention of Coulter and Hofif, the latter being superintendent of 
one 6î the defendant's mills. ; 

This issue, invoking of course the law of joint invention, is tnainly" 
one of f act, and turns primarlly on the évidence. 

Of this évidence we shall give only a summary (referring to the 
opinion of the trial court at 259 Fed. 873, for a more extended state- 
ment), âhd shall review the 'évidence in thé ordër in which it' was 
given at the trial. i 

Upon opening, the plaintiflf offered in évidence a duly certified copy 
of the Letters Patent in suit. From this it appéars that the patent is 
for a "wire chain machine," referred to throughout the record as an 
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"automatic chain forming machine," made. with. especial référence to 
the manufacture of chains having links to be welded elëctrically. 

In this cbùntry prior to the invention of the patent, chains were 
welded by the hand process of fire welding. At that time there was no 
art of électric welding of chains. In the development of this new art, 
it was found that to weld chains elëctrically two machines were re- 
quired. One had to do with, électric welding proper. But thç limita- 
tions of a welding machine were such as to require the links of a chain 
to hâve certain indispensable yet well defined features, namely; the 
joint of the link must be at the center of the side, not at the tQp; the 
link must be true, — without kinks or nicks ; and its ends must bebrought 
together in perf ect surface alignment one with the other, avoiding 
particularly a V-shaped opening, so that the électrodes of the welding 
machine might properly grip the link and successfully weld it. Thèse 
requisites demanded by the welding mechanism brought into the new 
art the other machine. This machine had nothing to do with welding. 
It had.only to do with forming and producing links capable of being 
elëctrically welded. Such was the chain forming machine of the patent. 

While before the invention of the patent there was in this country, 
as we hâve jusi: said, no art of électric welding of chains, there was 
an old and higMy developed art of chain forming machines. To this 
art the inventer of the machine of the patent — whether Coulter, or 
Hoff, or both— very naturally and very freely resorted in designing a 
chain machine to produce links of the form required for électric weld- 
ing. Indeed, it is admittéd by ail that the invention is but an addition 
to or a further movement of mechanism that already existed. As its 
name dénotes, a chain forming machine f orms a blank^ — a wire or rod^ — 
into a link of a chain and on closing it threads it with another blank oUt 
of which in turn the next link is formed. The machine is composed of 
highly complicated groupings of slides, levers, arms, rolls, actuated by 
cams and driving shafts^ — covered at one time and another by number- 
less patents^ — having for their one object the pressure of a blank against 
a former and the bènding of the blank around thé former, or partly 
around it, until the blank takes its f prm or shape. 

The point in an automatic chain forming machine of the prior art 
at which the inventor departed and began the invention of the patent 
was, we are incliried to believe, just after the arms or bending éléments 
with grooved end rolls had moved forward sifflultaneously to bend or 
U-up a blank part way about a former. The really new thing, it 
seems to us, vvas thé'continued movement of the same arms or bending 
éléments with their grooved end rolls àcting successively upon the 
U'd-up blank (being held firmly with respect to the mandrel), whereby 
first one end of the blank is bent about the former, and then the othér, 
so that the arms or bending éléments by moving successively will not 
interfère with each Other. The product is the true link required for 
électric welding, 

The patentée, however, claims for his invention both the simultaneous 
and successive arm movements. Though the art we think showed the 
first, it did. not. show both movements; at least it did not show' both in 
the same opération. But this.is not important, as we shall for the pur- 
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poses. pf this case adopt the patentee's contention and regard the in- 
vention as comprising both movenients in combination. A typical claim 
of the patent is the following: 

"2. In a ;machine for forming chain, the combinatloq of a former, means 
for fltting a blauk and positioning it so that the center of the blank shall be 
opposite the center of the former, and devices acting' simultaneously to turn 
each end of the blank partly around the former, said déviées thereafter acting 
successively on the opposite end portions of the blank to roU the ends of the 
blank toward each other into aligned relation." 

Thé défendant maintains that the détails of this construction were 
obvious and required only ordinary shop skill, and therefore did not 
amount to invention by whomsoever conceived. But as we are treat- 
ing the patent as though it involved invention, the question is, that if 
the invention involved only the successive arm movement, or if, as we 
shall assume, it involved both the simultaneous and successive arm 
movements, whose conception vvas it ? 

The presumption arising from the patent is that it was the con- 
ception of Coulter, the patentée. The only aid to this presumption, 
aside from his affidavit filed with his application for a patent, in which, 
as required by statute, he swore that he was "the original, first and sole 
inventer," is Coulter's own testimony given at the trial that he was the 
inventor, and that he got none of his ideas from Hoff, with whom he 
did not talk and whom he did not meet until August, 1905, when the 
, first machine, embodying his completed invention, was ready to be 
testçd; and the testimony of Coulter's draftsman, that he did not see 
Hofif at Coulter's place of business; and alsQ the testimony of Ryan, 
corroborating Coulter's testimony as to the date of his -first meeting 
with HofF, that Hofif came into the office of the, AutpmatiC: Machine 
Company, the maker of the machine, i|j August 1905, and inquired for 
Coulter, though Coulter was then présent and •iivi.piain view. There 
was testirnony that neither then nor later did Hoff make claim to the 
invention. This is the, plaintiff's case on its claim that Coulter was 
the sole inventor. 

On this isstie, the défendant introduced évidence to prove that 
another was at least a joint inventor with Coulter. This évidence, 
greatly compressed, we shall give in narrative form: 

Two pr three years before the transaction of 1905, culminfiting in 
an application by Coulter in, that year for the patent in suit, Carleton 
L,. Hoff, superintendent of a chain making plant operated by Standard 
Chain Company, a corporate predecessor of the défendant, conceived 
the idea of welding chains electrically. . The process of fire welding 
by manual labor, the only process then in use, was slow, costly and 
open to labor disturbances. Hoff directed the attention of the officers 
of his çompany to the feasibility of electric chain welding and toits 
desirability over the old method from manufacturing and commercial 
standpoints. His suggestions met with no f ayor. Hoff 's idea persisted ; 
and, undiscouraged, Hoff persisted through several years in urging 
his Company to- adopt his new method, until, early in 1^04, its direc- 
tors, more annoyed than impressed, gave him and Schmidt, its prési- 
dent, permission to develop electric welding of chains on their own 
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account. Late in 1904, however, the Standard Chain Company became 
interested and itself took up the matter of introducing in its plants elec- 
tric welding along the line urged by Hoff. Acting through Schmidt, 
this Company consulted the Thompson Electric Welding Company, 
then perhaps the foremost concçrn in the art of electric welding, and 
learned from it the requirements of a link capable of being welded by 
electricity, and arranged with it for a welding machine if the Standard 
Chain Company could siicceed in getting a chain forming machine that 
would turn out links with the requisite features. Hoff set about to get 
such a machine. Being a practical chain maker, he apparently had 
well conceived ideas as to how a machine of this kind could be made. 
With thèse ideas he went to makers of spécial machinery and show- 
ed them what he wanted in the shape of a chain forming machine and 
how he thought it should be designed. 

He first went to Martin O. Rehfuss, a manufacturer of spécial ma- 
chinery, who had made for the Standard Chain Company a chain form- 
ing machine known in this litigation as the "Schmidt-Rehfuss machine." 
This machine, with bending arms moving only part way around the 
mandrel, Hoff thought, could be so modified by installing his ideas that 
it would produce the link he desired. He told Rehfuss, and by roUgh 
sketch (reproduced by Rehfuss) showed him his ideas, which con- 
templated arms with grooved rolls to bend a blank entirely around the 
mandrel by a further forward movement to the end of the blank. Later, 
in talking with Adolph Rietzel, superintendent of Thompson Electric 
\yelding Company, who was advising him as to the character of the link 
a welding machine could handle, Hofï explained to him in détail the 
proposed movements of the Schmidt-Rehfuss chain forming machine 
when remodeled, namejy ; that now the "machine was automatic" and 
that "the blank was partially formed around the mandrel by rolls 
operated'on a slide" and that "we could by a further movement throw 
thèse rolls around and close up the abutting ends." , 

Hoff aiso consulted Axel H. Nilson, another manufacturer of spécial 
machines, and' by word, a.nd rough sketch (reproduced by Nilson), 
showed him his ideas of the proposed mechànism. 

Hoff's testimony giving his conception of the mechànism of a ma- 
chine to meet the requirements of electric chain welding is fully cor- 
roborated by the testimony' of Rehfuss, Rietzel and Nilson, three dis- 
interested witnesses. 

Ail thèse transactions, including Hoff's several disclosures of his 
ideas, occurred before Coulter came into the matter in any way. 

Being now alive to the possibilities of electric chain welding, the 
Standard Chain Company became active. Knowing Coulter and hav- 
ing confidence in his mechanical ability, Garland, vice-président of the 
Company, determined to consult Coulter about the proposed machine. 
He sent Coulter a letter introducing Hoff. Coulter was then vice- 
président and mechanical engineer of the Automatic Machine Company 
of Bridgeport, Connecticut, a concern engaged in the business of 
designing and building spécial machinery. Hoff testified that early in 
1905, at the instance of Garland, and upon his introduction, he went to 
see Coulter at Bridgeport, and in an interview of two hours discussed 
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with him and by rough sketches showed him the requirements of the new 
chains and of the new chain forming mechanism, describing the sug- 
gested altérations in the Schmidt-Rehfuss machine. His testimony in 
part is^s foUows: 

"I explained to him (Coultér) that in brder that we could get proper contact 
with the électrodes on the énds of the llnk where he (Reitzel) wanted to ap- 
ply the electricity immedlately back of the joint, that there should be no 
abrasion In the wire; that in order to accomplish that, that we wonld use 
rolls in the machine to roll down the wire. Thèse roUs — I explained to him 
what we had doue with the machine we had in York by rolls to roll tho wire 
around the former ; if thèse rolla were carried further to the point or to the 
extrême end of the wirë of tlie loop that it was neeessary to roll down the 
wire to perfect the alignnïent; in orflerto do that it was neeessary to hâve 
one roll to advance ahead of the other to-r-because they would conflict if 
they would meet at the point "of the wire. * * * 

"We touched on the cam movements and the location of the parts in relation 
to each other on the bed-plate, gexierally, the question of the, I think at that 
tlme I think we discussed the question of carrying the blank." 

Hoff's testimony as to this early conférence with Coulter was cor- 
' roborated by Garland, then a disinterested witness, who testified that 
he brought Hofï and Coulter together and that Coulter told him that 
he had had such a conférence with Hoff. Coulter did not contradict 
Garland; bût his testimony previously given that his first interview 
with Hoff was in August, 1905, was in effect a contradiction of Hoff. 
Further bearing on the controverted question of a conférence betweeh 
Hoff and Coulter before the meeting between Garland, Schmidt and 
Coulter in New York (to which we shall refer presently), Rietzel of 
the Thompson Electric Welding Company testified that after the New 
York meetirig Coulter sent him a blueprint of the proposed chain form- 
ing machine, almost, if not entirely, identical with the rough sketches 
Hoff had submitted to him before Coulter had been called into the 
matter. 

In February, 1905, Garland and Schmidt had an interview with 
Coulter in New York, at which the problem of the new chain forming 
machine (without any suggestion of its mechanical solution so far as 
the record shows) was submitted to Coulter and a con tract made 
through him with the Automatic Machine Company for the manufac- 
ture of a machine to do the work required. 

Hoff testified to another interview with Coulter at Bridgeport con- 
cerning the machine sometime in April or May, 1905, which inter- 
view also was contradicted by Coulter's gênerai déniai of having rnet 
Hoff before August, 1905. 

The lasf'meeting between the two men, according to Hoff, and the first 
meeting, according to Coulter, occurred in August, 1905, when the 
machine was completed and ready for trial. The machine then con- 
tained Hoff's proposed mechanism of simultaneous and successive arm 
movements, but thèse movements were around one mandrél. This is 
pertinent to the issues of sole invention by Coulter and joint invention 
by Hoff and Coulter, for while Hoff's testimony seems to point to two 
arm movetnents around one mandrel, yet it is possible to infer that in 
the altération of the Schmidt-Rehfuss machine Hoff contemplated 
movements around two mandrels. To prove that the idea of a single 
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riiandrel was Coùlter's, the plaintifï prodliced in' evi'denee Gôulter's 
first layout showing two mandrèls. (This, -in one aspect, rather con- 
firms Hoff's testimony that he liad previously conferrediwitb Goulter, 
and that lie had, by référence to the Schmidt-Rehfuss machine, giveri) 
himhis idea of double arm movements;) The plaintiff then introduced 
Gôulter's second layout showing one rnandrel. "The main changes"; 
from the first to the second layout, as stated by Goulter hirtiself, "were 
for making chains in one placé rather than in two, two as the original in- 
tention, two places, making part and then carrying and fini shing in an-. 
other." . 

This is the defendant's case on the issue of joint invention, gjven in 
colorless outline. 

Référence to the issue of infringement is made only to show the 
origin of the case. On October 4, 1905, foUowing the delivety of the 
first machine, Goulter appHed for a patent. Letters Patent; grant'ed 
April 16, 1912, came to the plaintiff through sundry assigtiments. In 
the meantime the Standard Chain Gompany applied to the Automatic 
Machine Gompany for more machines. The latter company refused 
to build them because of the outstanding assigned . application for a 
patent. Whereupon the Standard Ghain Gompany, the defendant's 
predecessor, and later the défendant itself, manufactured and tised 
more than one hundred machines of the design of the original. If the 
patent is valid, clearly it is înfringed. r 

The évidence comprising the defendant's story of Hofif's part in the 
invention was not controverted by the plaintiff in rebuttal, nor in its 
case in chief, except in the limited measure shown in the évidence we 
hâve reviewed. • 

From this évidence we make certain findings of fact. Oneis, that 
Hoff was the first to conceive the principle of simultaneous and suc- 
cessive arm movement mechanism. Another is, that later Goulter be- 
came possessed of the sàme idea, either from Hoff or froiii himself- 
TheSe facts, on the évidence, are not open' to serious dispute, That 
Goulter got the idea from Hoff is established, we think, ;by. the clèar 
prépondérance of the direct testimony aided by ail the probable infer- 
ences of the transaction, well within the rule: requiring, .évidence jm- 
pugning a patent to be clear, unequivocal and convincing. . Schwarz- 
waelder Go. v. Gity of Détroit (G. G:) 77 Fed. 886; Mantcin-Gaùlin Mfg. 
Go. v. Dairy Machinery & Gonstruction Go. (D. G.) 238 Fed. 210, 215 ; 
affd. 247 Fed. 317, 159 G. G. A. 411; United States v. Bell Go., 167 
U, S. 224, 251; Eastern Paper Bag Go. v. Continental 'Paper Bag.Go. 
(G. G.) 142 Fed. 479, 500. If by chance this is not true, and if it hap- 
pened that both Hoff and Goulter, on being presented at différent times 
with the same problem of mechanics, conceived independently and at 
once the same solution, then we hâve something more than a singular 
coïncidence ; we bave a situation which would induce us to believe that 
the solution must hâve been obvions to anyone skilled in the art of 
chain forming machines and did not involve invention at ail. 

Having been shown by Hoff the function of the double movement 
of arms "to roll the wire around the former" — evidently the capital 
idea of the machine, for without it the machine will not work — the 
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remaîning question îs, whether Coulter in taking Hoff's conception and 
adapting it td a single mandrel^which, though it is not at ail certain, 
weshall assume was solely Coulter's idea — made him the sole inventer 
of the machine. 

Not hàving lost sight of the fact that the patent is for a combina- 
tion, we cân conceive that if Hoff's simultaneous and successive arm 
movements had beén a part of the -prior art, Coulter might hâve taken 
them, and, adapting them to a single ihandrel, might hâve made in that 
combination a ïiew invention. Thère invention would hâve resided sole- 
ly in the combination, in no degree in its éléments, and Hoff might not 
be heard tO'Complain. But Hofï's conception, which hé gave Coulter 
to develop mechanically, was not then a part of the art, either prior 
or présent. I * It had never been reduced to practice; it had not been 
embodied inimech'anical form; it had not emerged from its mental de- 
velopmenti Hoff saw with his mind?s eye a picture of arms with 
grooved rolls traveling simultaneously and then successively on a 
blank around a mandrel, moved and guided by the usual chain forming 
mechanism of arms; levers, and cams. This picture was in his niind ; 
it was not in the art; and it did not get into the art until the machine 
émbodying it came out of the shop. The machine then contained in 
combination Hofï's conception and what we hâve assumed was Coulter's 
conception, se combined and irtterrelated that the présence of each 
was indispensable to the functioriing of tSie other, for without either 
the machine would not work. 

As both Hoff and Coulter had at one time — the crucial time — worked 
together for a common end, which was finally accomplished by the 
contributions and united efforts of both, we are of opinioii, after ap- 
plying familiar law to the facts* that the invention was the invention 
of both, and was, therefore, joint invention. Walker on Patents, 
section 46 ; 1 Robinson on Patents, sections 398, 399, and cases in 
footnotes-; -Worden v. Fisher (C. C.) 11 Fed. 505, 506, 508; Barrett 
v. Hall, 1 Mason, 447, 472, Fed. Cas. No. 1,047; Thomas v. Weeks, 2 
Paine, 92, Fed. Ca§. No. 13,914; Consolidated Bunging Apparatus Co. 
v. Woerle:<(C. C.) 29 Fed. 449; Thropp & Sons Co. v. De Laski & 
Thropp Circular Woven Tire Co., 226 Fed. (C. C. A. 3rd) 941, 947, 
949, 141 C. G. A. 545. 

On this finding it follows that the award of the patent to Coulter 
as the sole inventer was unlawful* and that, in conséquence, the patent, 
as to the claims in suit, is invalid. On this ground the decreé below 
dismissing the bill is affirmed. 
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BETHLEHEM STEEL CO. v. CHURCHWARD INTERNATIONAL STEEL 
CO. (CARNEGIE STEEL CO., Intervener). 

(Circuit Court of Appeals, Third Circuit. Septcmber 28, 1920. Rohearing 
Donled November 22, 1920.) 

' No. 2545. 

1. Patents '§=328—868,327, claims 1 and 3, for alloys of ste«l, void for want 

of invention. 

The Cliurchward patonts. No. 845,756, claim 1, and No. 868,327, claims 
1 and .S, eacli for an alloy of steel, held, on tlie évidence, void for want 
of patentable invention. 

2. Patents <S=>42 — Novelty in proportions of alloy must produce uew result. 

Novelty, in the sensé of tlie patent law, In the proportions of basic 
metals used in an allo.v, involves not merely figuring out proportions dif- 
ferlng from any known before, but new results from the, new proportions, 
developing a new métal or an old métal vv'îth new .cliaracteristics ol 
structure or performance. , ' 

Appeal from the District Court of the United States for t^e East- 
ern District of Pennsylvania ; OUverB. Dickinson, Judge.'- 

Suit in equity by the Churchward International Steel Company 
against the Bethlehem Steel Company, with the. Carnegie Steel Com- 
pany, intervening. Decree for complainant, and défendant Bethle- 
hem Steel Company appeals. Reversed. 

For opinions belovv, see 260 Fed. 962 ; 262 Fed. 438. 

Charles Neave, of New York City, Joseph C. Fraley, of Philadel- 
phia, Pa., and Clarence D. Kerr, of New York City, for appellant. 

Duell, Warfield & Duell, of New York City (F. P. Warfield, H. S- 
Duell, and L,. A. Watson, ail of New York City, of counsel), for ap- 
pellees. - 

Before WOOLLEY, Circuit Judge, and ORR and MORRIS, Dis- 
trict Judges. : 

WOOELEY, Circuit Judge. Vanadium was discoverèd in 1830 in a 
spécimen of iron obtained from ores at Taberg, Sweden, and was sub- 
sequently produced in quantities from the slags of the Taberg blast 
furnaces. Later the métal was found in Scotland and Mexico. 

Investigation of the métal began with its discbvery and broadened 
with its widening production. Its value as an alloying material was 
of course not recognized until alloy steels, first conceived perhaps in 
about 1858, became established in 1890 to 1900. Since then the use 
of vanadium as an alloying métal has grown apacé with the develop- 
ment of its properties. 

In the manufacture of steel from alloys in countless combinations 
and proportions it became known that small quantities of alloying 
metals and small différences in their proportions frequently make 
considérable différence in the properties of the résultant steel. It 
was discoverèd that vanadium lay between carbon and chromium in 
the properties it impresses upon steel and that small amounts ranging 
from .10 per cent, to ..50 per cent, increase substantially the tenacity, 
elastic limit, tensile strength and the fatigue resistence of the métal, 

©=5For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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and aiso its malleability and hardness after tempering. Hence its 

■ adaptabïlit'y in alléy stçèl^,' where, as in arftiour plates, especially hard 
surfaces are required, and where; as in automobile and locomotive 

'parts, shock and vibration are constant and métal fatigue inévitable. 
As thèse properties wëré revealed, vanadium became very naturally 
the subject of vi^ide discussion in metallurgical literature and its use 
increased in the metallurgical art as an alloying ingrédient in alloy 
Steel. Before vanadium thus came into use, the art contained a vari- 
ety of alloy stëèls named and kndwn by the essential ingrédients com- 
posing them. A»ide from carbon and manganèse steels, whose con- 
trolling ingrédients wpe présent., by nature, or, when desired, were 

■ iîicreased by additions, the patent records and the literature of the art 
showed nickel steels, chrome steels, nickel-chrome and chrome-nickel 
steels, whbsecharacteristics were those inhérent in their dominant al- 
lôyirig raateriàïs. Later vanadium was added to thèse alloying in- 
grédients. In conséquence there came into the art vanadium-carbon 
steels, vahadiûm-nickel steels, chrome-vanadium steels, whose dis- 
tinctive characteristics reflécted the dominance of their alloying élé- 
ments. ' 

This was the State of the art, it is insisted, when James Churchward 
entered it with the inventions of two patents. Thèse inventions, it is 
claimed, showed for the first time, in addition to the natural alloying 
éléments of carbon and manganèse, the three added éléments of nickel, 
chromium and vanadium; thus establishing, as it is contended, the 
first vanadium-nickel-chrome alloy steel. The Letters Patent awarded 
.Churchward for thèse alloy steels are No. 845,756, granted March 5, 
190Z, on an application filed November 1, 1906, and No. 868,327, grant- 
ed October 15, 1907, on an application filed April 12, 1907. Churchward 
.International Steel Cpmpany, the owner of the patents, charging their 
infringement by Bethlehem Steel Company, brought this action in the 
District Court. After hearing, the claims of the patents in issue were 
■sustaineid &nd found infringed. 260 Fed. 962. Whereupon Beth- 
lehem Steel Company took this appeal, bringing hère for review 
seyeral, questions, only one of which we find necessary to consider. 

We désire to maké clear at the outset that in rendering a décision in 
this case Wfe shall neither express nor intimate opinions on the metal- 
lurgy ôf vanadium, or of vanadium steel alloys, or on their place in the 
field of invention, présent or prospective. We shall do no more than 
give Such views; as we fitid necessary to détermine the issues of this 
casé and then ôply as, they arise from and are sustained by the évi- 
dence. Note is made of the unusual circumstance that this évidence, 
so far aé it relatésto the metallurgy of the subject, is not controverted. 
We shall therefore review the case as it was tried in the court below. 

On the issue of valjdity theplaintiff offered in évidence copies of 
the Letters Patent in suit and rested. In other words, the plaintiff 
in opening relied solely on the presumption of validity of the patents 
arising from theif grant. 

Though diflferèntly described on their issue, both patents relate to 

alloy steels as distinguished from carbon steels or normal steels. Both 

daim an alloy containing, in différent proportions, the same alloying 

metals of steel (with varying carbon content), nickel, chromium. 
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manganèse and vanadium. Ih'neither patent is it clear whether the in- 
vention disclosed is in the alloying metals or in their proportions or in 
both. So also in neither is it claimed tbat the résultant product çontains 
or has in higher development the properties known to characterize the 
constituent alloying ingrédients either separately or in combination, 
such, for instance, as we hâve shown with référence to vanadium. 
[1] The first patent (No. 845,756) states that the ' 

"Invention relates to alloys of Iron and steel, and particularly to the latter, 
where nickel Is employed as one of the alloying metals; and the object of the 
Invention is to produce a self hardenlng métal (one coolcd In the air from 
red beat and sufflciently hard to be used as a cutting tool) whiOh will be 
suîtable for many uses and purposea." ' 

The only new property— indeed thq only property— claimed for the 
alloy of the patent is found in the following language : 

"It is believed that the alloying éléments named react on each other to 
produce Chemical and, moleeular changes of snch a nature that the jtungsten, 
chromlum and manganèse are permitted to harden the steel, while the twno- 
dium removes orprevenis brlttlenéis and imparts toughness withauf softening 
the alloy: * • * In cases ■<rhei«'the'i)roduct is to havç extrême toughness 
and hardness the tungsten may b« omltt^d" — as it is froip.the claJm in suit. 



The spécification of the second patent (No. 868,327) ' différs little 
from that of the first. There it is' st^ted that thé invention 

"relates to alloys of steel, and particularly vphere vanadium (as dlstingùlsh- 
ed from nickel In the first). is emplciyed a? one of the alloying metaW; and 
the'object of this invention is to prbdûce a metàl * • * which will be 
suitable for many uses and purposes." ,. 

Suitable proportions of the several alloying metals are illustratively 
given "for producing an extrernely tough métal with gréât resistence 
to shock." The same theory of chemical reaction and nlolecular 
change described in the spécification of the first patent is repeated in 
the second, differing from the first orily in the addition of nickel to the 
élément of vanadium in effecting removal or prévention of brittleness 
without softening the alloy. , 

, Thus we corne to the clâims of the patents, of which three are in 
suit ; claim 1 of the first patent, and claims 1 and 3 of the second pat- 
ent. Laying aside claim 1 of the second patent for the moment, and 
reciting the remaining claims in a manner to show by comparison their 
similarity and différence, it appears that each claim is for 

"An alloy containing the following metals in about the proportions given/' 
pamely : 

Steel. Carbon Content- 

First Patent 

Claim 1 80 to 95 parts Given Below 

Second Patent 

Claim 3 : 91.50 to 0S.SO parts Given Below 



First Patent 

Claim X 
Second Patent 

Claim 3 



Carbon. .Nickel. Chromium. Manganèse., Vanadium. 
.20 to .60 1 to 3.50 .50 tô 2. .15 to .70 .05 to .25 
.20 to 1.25 1 to 3.50 .50 to 2.50 .15 to X. >0S to 1.50 



On comparison it is seen that the alloying metals are the same in 
■both patents^ the proportions of those^ in jthe second patent ^.covering 
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the proportions of those in the first. To be more explicit, the pro- 
portion of each ingrédient in each patent begins at the same minimum, 
and, in the second patent, the proportion of each ingrédient comes up 
to that of the first patent and passes on to a higher maximum, produc- 
ing, as the only différence we can discern, a range wider in the second 
than in the first, without any claimed différence in results, properties, 
or performance of the two alloys. 

That the alloys of the two patents constitute inventions is eyidenced 
prima facie by the .patents and is implied in the presumption of the 
patents' validity arising from their grant. But this presumption is 
of course rebuttable and is open to attack on a showing that the claimed 
inventions for which the patents were granted were not inventions at 
ail, because they lack new and advàntâgeous properties over the prior 
art. In this manner the défendant attacked the plaintifï's prima facie 
case. 

[2] Patentable novelty may réside either in the éléments of alloys 
or in the proportions of the éléments. If novelty of éléments is claimed 
in the first patent, that patent falls on the plaintiff's failure to contro- 
vert the defendant's évidence abundantly showing that before Church- 
ward vanadium- was used with chromium, nickel, manganèse and car- 
bon in alloy steels. If novelty of éléments is claimed in the second 
patent, that patent falls on the showing bf the first patent. Novelty 
of the patented alloys, if any, niust therefore be found in the propor- 
tions of the éléments. On this issue the défendant showed that in 
endeavoring to détermine experimentally the value of vanadium in 
nickel-chrome-manganese steel alloys it had used the éléments of the 
patented alloys in substantially the proportions specifîed by the pat- 
ents before Chvirchward's alleged inventions, which in this case are 
of the dates of the patent applications. This évidence however we 
do not accept as conclusive of anticipation, for it is possible that the 
défendant, in employing the same éléments in the same proportions, 
may not, because of différence in beat treatment, hâve obtained the 
alloys of the patents. Pittsburgh Iron & Steel Co. v. Seaman-Sleeth 
Co., 248 Fed. 705, 708, 709, 160 C. C. A. 605. But novelty of pro- 
portions in the sensé of the patent law involves something more than 
figuring out proportions difïering from any that were known before. 
It involves new results from new proportions, developing a new mét- 
al, or, it may be, an old métal with new characteristics of structure 
or performance, embracing entirely new, or at least substantially en- 
hanced, qualifies of utility. Glue Co. v. Upton, 97 U. S. 3, 24 L. Ed. 
985; Welling v. Crâne (C. C.) 21 Fed. 707; Brady Brass Co. v. 
Ajax, 160 Fed. 84, 90, 87 C. C. A. 240; Pittsburgh Iron & Steel Co. 
v. Seaman-Sleeth Co., 248 Fed. 705, 160 C. C. A. 605 ; Miami Cop- 
per Co. V. Minerais Séparation, Ltd., 244 Fed. 752, 157 C. C. A. 200. 
To prove that the alloys of the patents in the proportions specifîed 
lack patentable novelty the défendant produced évidence which, in 
the absence of contradiction, rhust be accepted as conclusive. 

On the issue whether the alloys of the patents contain advàntâgeous 
properties over alloys of the prior art made from the same éléments 
in différent proportions, oi" whether they contain properties différent 
from those of the prior art, the défendant offered évidence to prove 
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that while vanadium has a bénéficia) effect in carbon steels., in nlcljel 
steels and parti cularly in chrome steels, it has no such effect in chrome- 
nickel steels ; that instead of producing the only new; and usefiil prop- 
erty in the résultant steel claimed for it in the two patents — the re- 
moval and prévention of brittleness — vanadium increases brittle- 
ness; that it (Bethlehem Steel Conipany), after using vanadium in. 
nickel-chrome-manganese alloys within the range of the proportions of 
the patents, found that vanadium introduced a.detrimental condition in 
the product, and, in conséquence, abandoned its use; that Carnegie 
Steel Company (though under license of the patents and free to con- 
tinue) found it troublesome to get eut tonnage when adding vana- 
dium to a nickel-chrome-manganese alloy and likewise abandoned 
its use ; and that Midvale Steel Company, after experimenting with 
vanadium in similar alloys, was not suffîciently encouraged to begin 
its use. 

The door was open to the plaintiff to meet this évidence in rebuttal. 
The plaintiff, however, controverted none of it. The defendant's 
évidence therefore stands with ail its probative force undisturbed and 
must be accepted as the truth. Neither did the plaintiff avail itself in 
rebuttal to strengthen its case in chief— based on the presumption of 
validity from the patent grants — by producing évidence that the alloys 
of the patents were novel or that they contained new éléments of 
utility, in that they were différent from or better than prior nickel- 
chrome-manganese-vanadium alloys either in metallurgicaî or physical 
characteristics or in performance. It rested first, on the presumption 
of utility arising from the fact that the défendant had made alloys of 
the éléments of the patents within the range of their proportions. This 
of course is valid évidence of utility so far as it goes ; but alone it does 
not prove in the light of the record that the utility of the patented al- 
loys was greater than or différent from that of kindred alloys made 
before the patents. Vanadium was an alloying métal of the prior art, 
known to be useful in producing certain properties and free to be used 
by anyone desiring them. To constitute invention in the continued 
use of vanadium, it must appear that some new property had there- 
by been attained or some newly useful resuit had been achieved. 

The plaintiff relied, second, on proof that Carnegie Steel Company 
had paid it the substantial sum of $275,000 in settlement of infringe- 
ment litigation and for licenses under the patents in the manufacture 
of armour steel. While a transaction of this kind, involving the pay- 
ment of a sum of this amount by a concern which had the metallurgi- 
caî knowledge and expert patent assistance of Carnegie Steel Com- 
pany, would doubtless cause anyone to pause in rendering an opposite 
opinion as to invention in the subject-matter ; yet, unless we were to 
substitute the opinion of the experts of the Carnegie Steel Company 
for our judgment, without knowing what évidence was before them, but 
well knowing that the évidence before us was not before them, we 
must assume the responsibility and résolve the issues as the case has 
been made by the évidence. And this we do by finding that the évi- 
dence of this transaction, with ail its implications, is outweighed by 
the évidence against invention. 
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The plaintiff relied, lastly, on proof of licenses under the patents 
granted United Alloys Steçl Corporation, and on thé.claim that the 
alloys being produced under thèse licenses were supplanting other 
alloys in the art. While évidence of thig charaçtér is always persua- 
sive, and when aided by other évidence may become. conclusive, it 
is not coptrolling in this instance, : As the licenses were net introduced 
^n çvidence, and as no officer of the ,pla,intiff or of ,the Hcensee cor- 
poration testified, the character of the licenses (and thèrefbre their 
probatiye value) is not before us, As neither the Jiçehseè manufac- 
turer nor any user of the licensed ^Uoys testified, we.âi-e nOt informed 
of theproperties.pr perforrnançe „of tlie alloys orthéir place or doings 
in the practicalart. - 

The reiîiainipg.cl^im in issue is claim 1 oî the ççcond patent. It 
is for — 

"An alloy composed of ; steel combined with. sinall, ppçportions of aiekel, 
chronuum, yanadium, and manganèse." 

This clairti côntâihs the ^ infirhiities of the more spécifie one with 
\vhfch we hâve dealt. ■ ,' 

Being of opinion that the tlaim^ in' suit are, undèrlKé évidence, in- 
valid for want ûi patentable invention, we direct that thé dècreè below 
bé reversed and that the trial court enteVan order dismissingthe bill. 
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' '^ <Distri)et Court, E. D. Wisconsiii. . May;, 27, 1920,) 

1. P^.teats'Ê-'ââg— 860,929, for a prœess of conttensin|; àiid pulvèrizing; inilk, 

heia irtfriiigetl. ' 

Thfe Merrell-Soule patent; No. 860,929, for a pïooess for condensiBg and 
pulvèrizing milk, one step in which is the admission of dry heated air 
• tljrough a sltt into the,drying chamber, is infrlug^d by a process in which 
beated atmospherie air is admitted into tliç chaiiitier fchrough several bpen- 
ings, since it is manifest that such air must be dry to accoinplish Ifs pur- 
pbse, and thé différence in arrangement of the opeMngs 4oes not avoM 
infringement. ' • 

2. Patents <©=25— -'Use held to éstablish inventioity not mère àggregatlon of 
,, process.: : ,-.-■• -i ■•■•■,'.-: 

Where claims for:^ miik drying and pulvèrizing process wereflnalljr 
allowed by the Patent Ofiflce because the condensing of the liquid beforé 
the pulvèrizing prbducéd substantially différent and bètter prodiict, the 

' fact that other mahufacturers, after the expiration of thé patent covering 
thé pulvèrizing process, deemed it necessary to use the condensation ■■ be- 
fore pulvèrizing, shows that the claim of patentée that he produ<;e4. an 
iœproved resuit, which was an invention, ard not a mère aggregation of 

, former processes, is well founded. , ■ 

3. Patçnts <S=1B — ^Possïbility of achleving same resuit by old itietbods with 
^reâter sfeîU doés not disprove invention. ' 

That it would be possible to aehléve the recuits obtalned by patentée' by 
théuse of old processes with gréa ter care and skill than had ibçen for- 
njerly^sed does not disprove. invention, s jnce the élimination «f the peces,- 

sity of great skill mày itseli show an improvement, evidencing invention. 

, - ■ ' • i ■ ■ ^ . — - — • ' • ■ , 

(®=3For otber cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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4. Patents <S=>328— 860,929, f or process for pulverizing miHi, held sufficiently 
to disclose invention to warrant prelindhary injunction. ' 

The Merrell-Soule' patent, No. 860,929, for an improvéd liroceâs f Or pulr 
verizing mllk and other liquids, held, in view ol Its gênerai use, suffi- 
ciently to disclose inYefltion to warrant a pïeliminary injunction against 
infringement. ■ ' , .. . . . • 

In Equity. , Suit by the Merrell-Soule Company against the Rico 
Milk Products Company for injunction to restrain infringement of 
a patent. Preliminary injunction awarded. 

Howard P. Denison, of Syracuse, N. Y., and Edward Rector^ of 
Chicago, 111., for complainant. 

Clarence E. Mehlhope, of Chicago, 111., for défendant. 

GEIGER, District Judge. This is an application for a preliminary 
injunction to restrain alleg^4 infringement of letters patent numbered 
860,929, issued Juiy 23, 1907, covering a process of separating the 
moisture from liquids. The défendant is engaged in the business of 
condensihg and pulverizing milk. The application is resisted on the 
ground that the! patent is invalid and that the défendant is not Bhown 
to inf ringe. In a . gênerai way the process consists— dealing with 
the particular subject of drying or 'pulverizing milk-^in introducing 
it to a concentrating chamber wherein it may be heated, jmd where- 
in also a vacuum or minUs pressure is maintained for condensing 
purposes. When the product has been condensed to a requisite de- 
gree, it is withdrawn through a pipe and introduced into a desiccating 
chamber under pressure through a spraying device, and immediately 
carried throUgh such chamber under the influence of air or gas as 
a desiccating agent, whereby evaporation takes place to such dégree 
that the particles of solids are' precipitated and removed, after pass- 
ing through a screen, from a coUeCting chamber. ■ 

The cl^ijns are two in number: 

"1. The process of obtaining the solld constituents of liquida and semi- 
liquids in the form of powder, which process consists in concentrating the 
substance by removing a large percentage of tlie vvater therefrom, converting 
the conceritratéd mass into a flne spray, bringing such spray into a current 
of dry air or gas having an avidity for moisture, so that siabstantially ail the 
remaming liquid coristituénts are separated, thereby conveying the dry powder 
into a suitabîe ooUecting spaceaway from the air or gas current and discharg- 
ing the air or gas separately from the dry powder." 

"2. The process of obtaining the solid constituents of liquids and semi- 
liquids in the loiTii of powder, which process conéists in concentrating the 
substance by removing a large percentage of water therefrom, converting the 
conçentrated mass into a spray,, bringing such spray into a current of dry 
heated air orgas.having an avidity for the moisture of the substance treated, 
retaining the atpms moméntarily in said current so that substantially ail the 
remaining moisture i^ coiiverted into vapor and the product is prevented by 
the cooling effèct of such evaporation from undérgoing clïemieal change, con- 
veying the dry powder into suitabje coUeeting spaces away from the evapo- 
rizing current and, discharging the air, or gas separately from the dry powder." 

In respect of the claimëd invahdity .of the patent, it is broadly as- 
serted thatj' in, so far a? the methpd or process involy'es additional 

<®=»For otheç cases peesame toplc & KËY- NUMBER in ail Key-Numberea Digesta & Inûeies 
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steps to those disclosed în one or more patents of the priôr art, tlie 
process of the patent in suit disclose;s mère aggregation, and in no 
event additional stepa, or a combination of steps, patentably novel. 
The défense of want of infringement is rested- wholly upon the 
claimed absence, in the method in fact pursued by the défendant, 
of: the use of "dry" air or "dry heated air." ,- 
, The patent in suit was issued 13 years ago, and, while it has re- 
ceived no adjudication of validity, that circuiïistance is not con- 
trolling upon an application for preliminary injunction, if it can be said 
upon the prôofs that the novelty and distinctiveness of the process is 
clear, and that by reason thereof it has received récognition and has 
been adopted. This phase of the'case will be referred to later. 

[1] Upon the case as made by the parties, the question of in- 
fringement is not open, if the plaintiff can maintaîn its position re- 
spèctiri^ the fàir interprétation of the claims -of the- patent. The 
ohly distiriction èlainied by the défendant is' that it ëtirhinates from its 
process the use of either "dry air" or "dry heated air," as taught by the 
respective claims of the patent; and the défendant insists that those 
terms" irrlport, not only indispensable éléments but éléments of such 
clear définitive scope as mustiexclude the step taken by the'defend- 
ant. In lieu of using what the défendant claims must be rigidly de- 
fined as "dry air," or "dry heated air," its process is thus differ- 
entiatçd'in this respect by its expert Hunziker: ; 

"At East Troy [défeiidant's factory] heated atmospherlc air was used, 
while patent 860,929 directs the use of dry air or dry heated air." 

In differentiating the mechanism used by . the respective .parties 
in the use of either heated atmospheriç air or dry heated air, jn the 
respective processes, the expert says: 

"The atomiziiig spray and the lieat^d air at East Troy enter at one side 
of the drying chamber at an élévation about two-tliirds froni the bottom, 
wliile in patent 860,929 the atomizing spray and the dry heated air enter at or 
near the bottom of the drying chamber." 

"At East Troy the liected air enters the dry chamber through a slot extend- 
Ing along the entire side of the dry chamber, while in patent 860,920 the 
dry heated air enters at the bottom througli a séries of openings." 

A considération not only of the art but also the defendant's in- 
terprétation of it, as well as the objective of any process for drying 
and powdering milk, certainly discloses the fundaméntal idea that, 
howsoever the spraying and drying process may be practieed, it must 
exclude a step which would hinder the removal of moisture. In 
other words, no one would suggest, in carrying out the spraying pro- 
cess, the concurrent use of mOisture-laden air. When, therefore, w^e 
hâve the three terms "dry air," "dry heated air," and "heated at- 
mospheriç air," the query is naturally . presented respecting any es- 
sential distinction between the steps involving the use of one 
rather than the use of the other. True, it may be eonceded that dry 
air may be cold, arid that atmospheriç heated air may be moist; but, 
with respect . to the latter, can that be indlilged when the claim 
is pressée that îdëntity of prodùct in fact fesulted'in thé use of it 
by the défendant? In other words, is it possible that the use of 
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moisture-Iaden, but heated, atmospheric air was, or in fact could be, 
used by the défendant, or any one, in making a dry powder said to 
be identical in consistency and quality with that resulting from the 
use of what the art has called "dry air," or "dry heated air"? The 
argument, if identity of resuit is admitted, necessarily leads to the 
exclusion of the particular quality of "heated," or "dry heated," or 
"heated atmospheric air," as immaterial. "Air," or "heated air," will 
suffice. 

The other slight différences in the mechanism or arrangement prac- 
ticed by the défendant in its process, noted by its expert, are not, 
and hâve not, been insisted upon a§ sufficient to escape the charge of 
infringement, if plaintifï's patent is valid. The case is therefore ad- 
vanced directly to a considération of the validity of the patent, and 
the proposition over which the contention arises is directly suggested, 
in view of the art and the file history of the patent in suit, by the 
steps indicated in the respective claims through this languâge: 

"Concentrating the substance by removiiig a large percentage of water 
therefrom." (See claims 1 and 2.) 

This phase of the alleged invention was sharply in issue in the 
Patent Office; the applicant appreciating the force of patent référ- 
ences which deal with the conversion of liquids into powders by the 
spraying method. The applicant discussed this step, saying : 

"It wlU be obsérved from the foregolng description that by reason of the 
preliminary removal of a considérable percentage of the nioisture of the niilk 
or ottier substance treated, as by concentration, atoms of the niaterial while 
in the form of spray contain so small a percentage of moisturo that such 
moisture can be and is instantly taken up by the air or gas in the dry state 
in which the latter enters the cliamber 2i. From tliis it follows that the 
atoms need be subjected to the action of the heated air or gas only for an ex- 
ceedingly brief period of time. Owing to the exceedingly short time of such 
action and to the fact that the beat of the air or gas is in a great measure 
offset or neutralized by the cooling effect of the rapid evaporation of the 
moisture, produced by the lieated air or gas, it is enfirely practicable to use 
such air or gas at a température much higher than could be employed, were 
the substance, wlien first deprived of mucli of its moisture, treated while in 
a highly divided state and promptly removed from the heated air or gas. 
In other words, the preliminary concentration so far reduces the percentage 
of liquid constituents that very brief trratment by heated air or gas will 
remove substantially ail the moisture that remains ; the cooling effect of 
the rapid evaporation wiU prevent excess heaiing of the solid constituents 
during such treatraent, thougli the température be such as would effect the 
Chemical change were the treatment of any given atom prolonged ; and, 
flnally, the solid constituents are removed from the influence of the beat im- 
mediately after séparation is effected. As a conséquence, the resulting prod- 
uct retains ail the solid constituents in a normal and natural state, so that 
the addition of a proper amount of moisture at any subséquent time will 
restore the substance to precisely its original condition. The dry jwwder is 
produced without pastourizing or sterilization, results which would be pro- 
duced, were the solid constituents subjected for any considérable time to a 
température such as is employed in this process." 

Again : 

"The percentage of moisture to be rernoyod by the preliminary concentration 
cannot be stated in précise ternis for ail substances, nor, in fact, for any, 
2(ja F.— 24 
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given substance, for the reason that the percentâge of Uquld or vaporable and 
solid constituent varies more or, less In différent lots of a given substance. 
Speaking generally, however, it Is found expédient to bring the substance, by 
preliminary treatment, to a substahtially viscid condition, so that the mois- 
ture remalning in any, given atom or globule of the spr&y shall be only such 
as ean be removed during the rapld passage of such atom or particle through 
the desiccating ehamber. As an example, wlth whole niilk of good average 
quality, it has been found that the best résulta are attained when it Is concen- 
tra ted to a density of from 14 degrees to lô degrecs Baume. Falr results are 
obtainable with a preliminary concentration to a density as low as 10 de- 
grees Baume." 

The file history discloses the repeated rejectioli of ail claims, and 
a refusai to recognize the contention of the applicant that the séries 
of steps taken consecutively, but involving of necessity a preliminary 
réduction to a viscid condition, resulted in a product having quali- 
ties so improved, either in degree or in kind, as to crédit invention 
to the appli-çant. The examiner pointed out that the spécifications 
originally filed did not uphold such contention, and that, in view of the 
large variety of substances susceptible of treatment resulting in a 
great variety of products, "every possible degree of concentration" 
might be involved. (See office action May 31, 1907.) He pointed 
out further that by changing to a "definite degree of viscosity" before 
beginning to spray "is certainly not à part of the invention as claimed." 

Thereupon the spécifications and claims were amended, by in- 
çorporating the excerpt and the élément or step above noted. In 
connection with the claim thus made, and after the examiner's ob- 
servations, which, of course, contained his estimate of the applicant's 
process: 

"There is no invention in flrst partially drying a material in one way and 
then completing the drying In ànother way." 

The applicant responded; 

"If that were ail that was contemplated by the invention herein set forth, 
applicants would most respectfuUy bow to the décision of the examin- 
er. * •* " 

And àfter a référence to the Campbell patent. No. 762,277, ap- 
plicant proceeded: 

"Applicants are not asking for a çlaim which contemplâtes the' mères par- 
tial drying of a liquid substance in one way and then completing the drying 
in another way per se ; but they hâve discovered that by the séries of steps 
herein set forth Ihey hâve produced a new object never before contemplated 
by the prior art as expressed in the références set up, and that this new product 
has only been produced by the discovery, and that the séries of steps bave 
not been contemplated before." ; 

Again: 

"It is admitted that varions substances hâve been dried by spraying pro- 
cesses, but it Is not admitted that any one has heretofore discovered that 
there is a distinction betweén the etïeet, produced by spraying the same 
substances at différent densities, and it is submitted that there is nothing 
shown in the prior art which contemplâtes the production of a new product 
by first reduclng the densities of the liquid as low as possible wlthout de- 
natùrallzation before spraying it for the purpose of produclng a cooling ef- 
fect upon the solids." 
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Upon the issue thus narrowed, the question was finally resolved 
by the Patent Office in favor of the applicant; and there is really 
presented upon this motion the single question whether the détermina- 
tion, in the light of the proofs, is now cast into doubt or into the 
field of debate, so that an otherwise clear infringement should not 
be preliminarily restrained. Upon this hearing the matters for con- 
sidération naturally f ail into two classes : 

First. The prior art, as it was open to considération and in fact 
recognized by the Patent Office. 

Secondly. The proofs, which deal with the art and its develop- 
ment since the advent of plaintiff's patent. 

[2] Upon the first of thèse it is clear that the Patent Office was 
at first insistent upon dealing with the applicant's method as dis- 
closing what might be called mère aggregation of prior art steps, 
or as introducing into the Stauf process, when applied, then recog- 
nized processes of condensation as a sort of preliminary, through 
purposeless, halting or interceptive step, and it is now urged that 
plaintiff's process consists of nothing more than first making c6n- 
densed milk and then spraying and powdering it. It is apparent, 
however, that the art as practiced since the advent of plaintiff's patent 
has not considered, and does not now consider, the process as pre- 
senting a mère fortuitous and purposeless aggregation of rearrange- 
ment of steps. ' 

Nothing better illustrâtes this than the adoption of the plaintifï's 
process by the défendant in this case. Nothing so clearly casts info 
doubt, if not utterly destrbys, the probative force given to the affi- 
davit presented by its expert, than the latter's own tribute to the 
merit of the patent in suit, in a somewhat comprehensive publication 
dealing with the gênerai subject of condensed milk and milk pow- 
ders. In such work, while not discussing many of the particular 
patents, notably the Stauf patent, dealing with spraying of milk, but 
rathèr comparirtg it with methods used in first solidifying and then 
grinding the product, the expert, writing in 1914, 7 years after the 
issuance of plaintiff's patent and 13 years after the Stauf patent, 
says, in particular référence to the process covered by plaintiff's 
patent: 

"The milk Is condensed in the vaeinim pan to ahout one-third to one -quarter 
its volume. The condensed, but stiU fluid, milk is forced under pressure through 
a iîne jet, casing to it be atomized and gprayed into a entrent of hot air in a 
vaporating chamber. This atomized fluid. formlng a mist, ofCers the maximum 
surface for evaporation of its water. The hot air absorbs the moistnre of 
the milk almost instantly, and the milk drops to the bottom of the chamber 
in the form of à snowlike powder. No grinding is necessarj'." 

It may be observed that the commentator hère appreciated the 
preliminary condensation as a fundamental élément or step in the 
process, and, after quoting the claims dealing with the spécifications, 
reaches this conclusion: 

"The product of the Merrell & Gère process is wlthout question superior to 
any milk powder manufaetured by the various processes herein mentioned. 
It embodies the three all-importa,nt characteristics of a désirable and success- 
ful milk powder, namely: It con(ains less than the minimum amount of mois- 
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ture whioli permits a baeterial action ; its butter fat îs retainerl In the 
globular form, and it is therefore mixed with water reaclily, forming a com- 
plète emulslon ; and its àlbumln is présent in its natural noncoagulated and 
soluble form, insuring complète solubillty of its dried milk in water." 

The excerpts above, which disclose very clearly the considérations 
entering in the grant of the patent, when viewed in the light of the 
Stauf patent, No. 666,711, of January 29, 1901, and particularly in 
view of the force given to that patent in litigation (see Merrell- 
Soule Co. V. Powdered Milk Co. of America [D. C] 215 Fed. 922; 
Id., 222 Fed. 911, 138 C. C. A. 391; Merrell-Soule Co. v. Natural 
Dry Milk Co., 222 Fed. 913, 138 C. C. A. 393), would seem to dis- 
pose of ail référence to the prior art which was considered as 
bearing upon the validity of the Stauf patent. This is true, es- 
pecially as that patent was held, and is hère insisted by one and con- 
ceded by the other party, to mark a notable advance in the art or 
business of making powdered milk. It is rather late, the Stauf patent 
having expired, to urge processes such as were disclosed in the 
Just, Ekenberg, Campbell, Percy, La Mont, or Walker patents (see 
215 Fed. [D. C] 929) as having any bearing upon the validity of 
the patent in suit, in so far as this patent must plainly recognize 
the scope and distinctiveness of Stauf ; and the considération is there- 
fore narrowed to the questions aiready stated, whether the patent 
in suit discloses a clear improvement on Stauf, in that it introduces 
the step of preliminarily condensing and then spraying and powder- 
ing. 

Respecting the certain validity of a patent requisite to warrant 
the issuance of a preliminary injunction, the parties hâve discussed 
the récognition claimed by the plaintiff to hâve been accorded the 
patent in suit by licenses. The défendant has laid much stress upon 
the circumstance that the plaintiff, as owner of a number of patents, 
including Stauf, has embodied them ail in its license agreements; 
and it is urged that the récognition ordinarily to be inferred from 
the acceptance of licenses is hère destroyed by the circumstance that 
the licensees were of necessity obliged to bow to the Stauf patent; 
hence, dealing with the plaintiff as owner of both, unless they also 
accepted a license covering the patent in suit, it lay within the 
plaintifï's power to drive them entirely out of the powdered milk 
business. But as the patent in suit embodies as a fundamental 
and distinguishing élément the introduction of the preliminary con- 
densing step, the insistence by the défendants and ail others — now 
that the Stauf patent has expired — upon introduction of that step 
into the process used by them, naturally raises the query: Why not use 
the Stauf method al one? It would seem to me that the answer to 
this question, upon the proofs in this case, is found in what the 
parties upon substantial agreement concède to be the highest essentials 
of a commercial milk powder and a process for making it^ The Stauf 
process was so clearly di-stinguished in the litigation referred to as 
a method through which the raw product was serially passed through 
steps constituting a single process leading to drying through spray- 
ing in heated air, and the proofs in the présent case, as well as the 
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adjudications upon the Stauf patent, disclose the intimacy of the 
relation between the air current, the pressure, and the volume of 
moisture at the time and point of spraying, as effecting both re- 
covery and quality of the product. 

Herein, and herein alone, does the patent in suit profess to ad- 
vance beyond and improve upon Stauf ; and it is hard to believe 
that the apparently universal désire of powdered milk manufacturers, 
including the défendant, to do the very thing which Merrell-Soule 
suggest, is a mère fortuity, which, if they saw fit, they might abandon 
or supersede by their présent free choice of the 'Stauf method. 
Concededly, the preliminary, condensation must directly afFect the 
volume of moisture which, in pursuing the original Stauf method, 
is found when the milk reaches the spraying point, and therefore 
it directly afïects the matter of pressure, the volume and température 
of the air currents, one or the other of which may in turn affect the 
volume of recovery, likewise the constituent éléments of the product. 
The proofs, which rather clearly support the contention of the plain- 
tifif in this respect, and therefore sustain its contention that the 
product is new in' the sensé that there is a larger volume of recovery, 
a greater solubility, and a greater freedom from moisture, do not seem 
to me to be met, except, first, by the flat assertion that such resuit 
cannot follow, or, secondly, that such conceded différences are in 
degree only, and could be overcome by the use of one or more of 
the other processes, if, as a matter of judgment or skill, it was de- 
sired to accomplish such resuit. But hère, again, the query arises: 
Why, then, resort to the additional step suggested by plaintifif's 
patent? And it is my judgment that the real answer is found in the 
fact that, whether it be said to be a difiference of degree, it is none 
the less so marked a différence as to give to the improved process 
a distinctiveness forbidding récognition of the Stauf process alone 
as a real rival. 

We are now dealing with the probative force to be accorded to 
the évidence showing the récognition of the step of preliminary con- 
densation. There is ample proof, as noted, of not only a gênerai de- 
sire but an insistence upon taking such step — for some reason. When, 
therefore, the plaintiff argues that therein is found the strongest sort 
of proof of the indispensability of such step in achieving higher ex- 
cellence and greater superiority of product, the mère suggestion that 
those who thus use the process may aim to make both condensed 
and powdered milk, the one by a partial, and the other by a com- 
plète, carrying out of the process, is not responsive to the plaintifï's 
contention that, in so far as powdered milk is thus made, the result- 
ing product involves an appropriation and récognition of the merits of 
the patent. The latter does not profess to cover a process for mak- 
ing ordinary condensed milk with the alternative of merely contin- 
uing, if desired, to the spraying and powdering step, and thereby 
making merely such powdered milk as concededly may be made by the 
Stauf, or perhaps other, process. 

[3J The novelty of the .patent inheres in the continuity of steps 
taken in succession, but including the step of preliminary withdraW' 
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al of a large percentage of moisture, regardless of whether the 
amount so withdrawn brings the product.to the proper character 
or consistency of ordinary comméi'cial condensed milk. Therefore, 
when the proof s hère show, as it seems to me 1;hey do, that the product 
resuhing f r,om pursuing thé processes outlined in the plaintiff's 
position has the advantages pointed out in the proofs, the answer 
that the sarile results might be achieved with the exercise of greater 
or better judgment orskill in connection with other processes does 
not respond at ail to the claim of patentable novelty. The latter 
may réside in ' the very circumstarice • that by pursuit of the new 
procgss dependénce upon variable jûdgrnent or skill , is elimihàtéd, 
or at least minimized, and, if the refeult is greater cértainty' and zt\ 
appreciably' higher excellence in the paftîculârs pointed out. in the 
proofs, how can it be said not to évidence inventive endéavo.r? ' 

[4] The .record beforé' us sëems to ariswer this question, and' 
thereby support the 'presuniptive va:lidity of the patent to a degrèe 
adéquate ta' sustain a preliminary infùnctiohV and the proofs ad- 
duced by thé défendant to substàntiaté its clairn of anticipation through' 
prior use are not bnly inadéquate' td''Stibstantiate' such/cldim,' but ^ 
do not cast ' dotibt upon the pla.intifï''s j'showjng. • ^ • - ■:.•;, 

The fconclusîùn , ïs ; that a prçlinlinâry ihjuhction may 'b-ë'awa'rded;' 
upon givin'g suth. uhdertakihg as may be fixed, âfter hfeaïing' 'the' 
respective parties. 



BRUCKMAN et àl. V. StEPHBNS et al. 

(District Court,, W. D.- Missouri, "w. D. Octol)ër 13, 1020.) ; 

; ' . ^ : . No. 214,,. '',■.' ' i .'!'; 

Patents "©^'SZS— 1,071,027, for machine for maidng ice cream cônes, infrîriged. 

The Bruckman patent, No. 1,071,027, for a machine [for; making ige 
cream. cônes ^yhiçh works automat}cally- tlirougliout the proce.ss, UeUl 
for a broad pioneer invention, and Irifringed. , 

In Equity. Suit by V. A. Bruckman and others against J. Q. 
Stephens and others. Decree for complainants. - 

Thls is a suit for infringomentofletters- patent No. 1,071,027, dated Augusi 
2C, 1913, covering a machine for tUe manufacture of loe cream cônes. The 
purpose of the machine is to manufacture tliese articles in a clean, whole- 
some way, entirely automatically. Tha batter is Introduced into a tank and 
flows down, and is automatically fod to the bakiiiç niblds. The cônes are 
baked, the molds are automatically openefl, and thé' cônes are smtomatdcally 
stripped loose from the molding surfaces, to which they hare a decided teii- 
dency to adhère, especially when sugar is used in the ajhe mixture; , They 
are then delivered out of the machine witl%out hEndling. The delivered conçK 
are brought qut, nested one into tlie other, and placed iu shippiug boxes foi' 
sâfe. ■ ' ■ 

Thé machine cohslsts generally of a rotatable wheeli or carrier 6\\ a verti- 
cal shaft placed at the center. On tliat wheel are inounted a pluralîty of units 
or baking roolds, eacli of which units consists of a pair o^f tialf-inold sections. 
They also Include a core élément, the half-mold sections, fltting together, 
forming a mold, into whjch the eorç is inserted, with jiist enough .sïiace left 
bestween it arid the mold to form tlie thickness of the coné. Thé batter is in- 

(gssPor other cases see same topic & KEY-NUMÉER in ail Key-Numbered Digests & Indexes 
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troduced into a batter tank, aïid goes down jhtô a resèïvolt, into wliich the 
cores are dipped to acquire a quantity of batter. The cores are thon brought 
back and placed in the female mold parts, and, after au. interval of tlme, the 
core is locked down and the wheel passes àrouud. When the wheel gets to a 
certain place in its travel, the cores are iiiïlocked and start to ride upwards. 
The core bar is lif ted up on a cam track, , which causes the core to be sUghtIy 
Ufted in the cône, which is retalned in the sections of the mold by the adhé- 
sion of th€ batter to the mold surface, which adhésion is augmented by the 
flllgree design, which helps to hold the cône in. While the core is still pro- 
jecting into the cône, that is, lif ted bnly slightly, the sections of the mold 
are separated, and the core acts as a strippiug flnger that causes the cône, 
which bas adhered to one side or the other of the half-molds, to be stripped 
free. The core is made of iron, and the molds are made of iron, and they are 
heated to a uniform température, which causes the cônes to bake very rapidly. 
When the cône is raised slightly, the female mold parts are opened up, and, 
as they open, the core acts as a flnger to detach the cônes from the side to 
which they adhère; that frees the eone. which then drops down, goes through 
a trimming mechanism to reniove the excess batter, end passes out on a con- 
veyor. 

Before the advent of tlje Bruckman machine there were no automatiq ma- 
chines in use in thls or any other country for manufacturing ice cream cônes 
of any sort. The old practice was to bake the cônes in a little hand instru- 
ment or oven slmilar to waffle irons. Various other methods Were successive- 
ly employed, but none involved a complète, comprchensive, and co-ordinating 
automatic System. 

The défendants' machine is in appearance almost a Chinese copy of the 
Bruckman machine. The batter is plSced in a tank, is thencë introduced into 
the molds, the molds are locked, the core is locked, and the cône goes throûgh 
its cycle and is discharged in substantially the same way as by the Bruckman 
machine. There are some différences in détail, but the various éléments 
employed are obvions mechanical équivalents of the Bruckman devlce. 

Albert E. Dieterich, of Washington, D. C, and M. J. Ostergard, o£ 
Kansas City, Mo., for complainants. 

G. Y. Thorpe, of Kansas City, Mo., for défendants. 

VAN VALKENBURGH, District Judge (after stating the facts 
as above). I do not think thëre is any necessity of taking up more time 
in this case. We hâve heire presented à patented invention, which haS 
developed a very considérable arid practical commercial value in the 
art, and necessarily there is a great deal of désire on the part of others 
similarly engaged, br who désire to become similarly engaged,. to 
avail themselves substantially of the général disclosures made by the 
patent in suit. The défendant in this case has taken the stand, and has 
displâyed a very candid spiHt, and I believe has acted in good f aith in 
this matter, due to the fact that there is in his mind, as in the mipds of 
others, a misapprehension of the itaheretit nature of this particùlar de- 
vice and invention. Like many others, he thinks that a technical me- 
chanical departure from the patented structure relieves him of any 
charge of infringement. Many of the suggestions he makes would be 
quite applicable to a very restricted invention, where the patentability 
of the device depended upon some incidental feature in the way of im- 
provement that has been added to something theretofore well and gen- 
erally known. In such cases, if a little différence in means is devised, 
something that opérâtes a little more advantageously in some of the fea- 
tures of the process of opération of the machine, that is conceived by 
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many to take the changed device out of the scope of the patented in- 
vention. 

But I am compelled to look upon this as, in the true sensé, a broad 
and pioneer invention. It is true that practically everything disclosed 
in complainants' device was previously known in some form or other, 
or in some art, standing by itself and separately used. Of course, it 
would be , ittipôssible to hâve had an apparatus for making ice cream 
cônes that would not hav-e displayed some of the characteristics of this 
invention; but it seems to me we hâve hère the case of a man who has 
conceived a practical and commercial machine, capable of taking a sub- 
stance like the batter of which ice cream cônes are made — a brainless 
machine, purely mechanical, beeinning with this batter and carrying it 
through to a point where this iragile cône is produced ready for the 
packing, a product that is easily broken, that requires the very greatest 
delicacy of touch and hattdling, and cômputation of the amount of the 
material, of the degree of beat, and of the period of contact, requiring 
almoat mechanical précision; in fact, actual mechanical précision and 
exactness. 

As I say, this machine- carries this process to the point where this 
délicate and fragile product conies out, without the intervention of a 
iTian's hand, from the time it is batter until thèse fragile cônes are ready 
to be picked up and put in the packing cases. The process must be 
taken as a whole. It must be viewed as an entirety, as it présents it- 
self to my mind. I hâve had, of course, no expérience in thèse matters ; 
btit I do know that, by hand, such processes are difficult, and it is to me 
almost inconceivable that any man could hâve invented a complex ma- 
chine of this character (and it is a very complex machine) that could 
carry the material with which it deals to a successful issue with such 
mechanical précision. I do not think that man ought to be deprived of 
the benefit of what to me amounts clearly to inventive genius. 

The Glass patent (Brookfield & Stivers, No. 835,235, November 6, 
1906) is distinctly in another art, and, if it were not, I do not think it 
makes the disclosures presented by the patent in suit, nor any appré- 
ciable number of those disclosures that would be particularly helpful, 
or particularly suggestive, to anyone entering upon the study of this 
subject. Therefore the défense of anticipation fails. 

There is much more that could be said, but I think this sufficiently 
indicates the view of the court upon the vvhole matter as presented. An 
injuncton will be granted as prayed. From the disclosures hère only 
nominal damages should be awarded. 

A decree may be entered accordingly. 
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DE LASKI & THROPP CIRCULAR WOVEN, TIRE CO. v. IREDELL, 

Internai Revenue Collecter. 

(District Court, D. New Jersey. November 9, 1920.) 

1. Statutes <ÊP=219 — Treasury rulings that word was omitted by oversight 

cannot change statute. 

In construiiiR a revenue statute, the fact that rulings by the Treasury 
Bepartmont indieate that a word was omitted from the statute by over- 
sight is immaterial, since treasury rulings canuot modlfy or add to tlie 
clearly expressed language of Congress. 

2. Internai revenue ©=7 — Corporation licensiiig use of patents has only "nomi- 

nal capital," terra "capital" not embracing patent rights. 

Within Revenue Aet Oct. 3, 1917, §§ 201, 209 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, §§ 6336%b, 6336%j), "capital," wliieh is defined as 
wealtli employed in or available for production, including whatever is 
intended to furnlsh shelter, tools, and materials and maintenance for the 
laborers during production, does not include patent rights, so that a 
corporation whieh liad an autliorijièd capital only sufficient to maintain 
its organisation between the royalty payments, and derivcd its income, 
wliich largely exceeded its total capital, from royalties on its patents, had 
only nominal capital, under section 209.' 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Capital.] 

3. Internai revenue «S^Î^^Corporation lîcensing use of patents is in a sensé 

fumishing skill and service. 

A corporation, which merely licenses others to use patents owned by it, 
is in a sensé furnishing skill and service represented by the patents to 
others, so as to corne within the spirit of Internai Revenue Act Oct. 3, 
1917, § 209 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 6336%j), im- 
posing a smaller excess profits tax on trados or buslnesses having only 
a nominal capital, which was intended for the protection of those whose 
income arose chiefly from Personal services. 

In Equity. Suit by the De Laski & Thropp Circular Woven Tire 
Company against Samuel Iredell, CoUector of Internai Revenue of the 
First District of New Jersey. On motion by défendant to strike out 
the complaint. Motion dismissed. 

E. Clarkson Seward, of New York City, Hutchin.son & Hutchin- 
son, of Trenton, N. J., and Roberts, Montgomery & McKeehan, of 
Philadelphia, Pa., for plaintifif. 

Elmer H. Geran, U. S. Atty., of Trenton, N. J., for défendant. 

BODINE, District Judge. The plaintifif, a New Jersey corporation, 
has brought suit against the collector of internai revenue for the First 
district of New Jersey to recover an excess profits tax for the year 
1917, alleged to hâve been improperly levied, assessed, and collected, 
and the défendant has moved to strike out the complaint, for the rea- 
son that — 

"A corporation whoSe sole Income is rpceived from licensed patents Is a 
corporation having more than a nominal capital, within the meaning of sec- 

^zsFor otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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tion 209 of the Revenue Act of October 3, 1917" (Comp. St. 1918, Comp. St. 
Anû. Supp. i919, § 63âô%'J), ■ -v ■ 

The complaint discjoses that the plaintiff was incorporated in 1903, 
with an aùthorized capital stock of $100,(300. At the time of its in- 
corporation its officers contemplated engaging in the business of man^ 
ufacturing pneumatic vehicle tires of a peculiar and unusual construc- 
tion. The Company experimented ât great expansé over a period of 
years, until it was determined that thé ni^nu facture of its tires was not 
commercially possible. One of the oflficers of the company during the 
period of expérimentation developed a new form of mold for vul- 
canizing pneumatic tires, which mold was of gênerai utility, and a 
patent was secured, which was assigned to the company for $1, togeth- 
er with other patents relating to tire-manufacturing apparatus. 

In 1911 the Company ceased conducting any other business than 
that of granting licenses under its patents. Its capital was reduced to 
$10,000. During the year 1917 the capital and surplus were $10,000 
and $2,000, respectively, or a total invested capital of $12,000, which 
capital was used as a fund hdrf^ which to advance salaries, wages, etc., 
and to provide officç f urniture, accommodations, and equipment. The 
company was in much the same position as an individual who, having 
inventeda rnachine desiredby others>.received royalties for the use 
of 'his invention and kept sufficient money on hand to provide for his 
needsduring periods when royalties wotild not be received. The com- 
pany's net incôme during the yfeaf 1917 was $105,650.29. It is clear, 
theref ore, that the patents had real yalue. 

The plaintiff concluded that it was entitled to be assessed under 
section 209 of the Revenue Act of 1917, on the theory that it was a 
corporation "having no invested capital or not more than a nominal 
capital." ,The Treasury Department, howevçr, acting under section 
210 of the act (Comp. St. 1918, Cipmp. St. Ann. Supp. 1919, | 
6336%k), on the, theory that it was uriable to satisfactorily détermine 
the invested capital of the plaintiff, assessed an additional tax, which 
was paid by the plaintiff under protest, and for the'recovery of which 
this action is brought. 

Section 201 of the Revenue Act of 1917 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 6336%b) provides that, in addition to an income 
tax, every corporation, éxcept those specifically exempted, of which 
the plaintiff is not one, shall pay the additional tax upon its net in- 
come. The tax was graduated, and was, a certaip percentage of the net 
income, not in excess of certain fixçd perçeritages of the invested 
capital. Under section 207 of the act (Comp. St. 1918, Comp. St. 
Ami. Supp. 1919, § 6336%h) the term "invested capital" is defined. 
It appears from this .section that the plaiiitiff's patents would not be 
included in the term "invested capital," for the reason that no stock 
of the plaintiff company was issued therefor, nor were thèse patents 
specifically paid for in cash or tangible prdpérty. The only invested 
capitalof the plaintiff was the $12,000 of capital and surplus, which 
was not used in the production of the net income of the plaintiff, but 
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merely for the purpose of advancing salaries, wages, and providing 
office accommodations and equipment, and which in itself, under 
treasury ruling, would not bring the company under section 201 of the 
àct. 

In determining the question whether such a corporation, deriving its 
income solely from royalties or licenses from patents, can be said to 
be a corporation "having no invested capital or not more than a 
nominal capital," within the meaning of section 209, référence is made 
in behalf of the collector to the Congressional Record of October 6, 
1917, containing a statement by Hon. Claude Kitchin, who was at 
that time chairman of the Ways and Means Committee. It appears 
from this statement that the Excess Profits Tax Law, as contained in 
the House Bill, applied only to corporations and partnerships, and 
not to indiyiduals. The Senate brought within the scope of the law 
individuals in trade or business, but cxcluded lawyers, doctors, pro- 
fessional men, and officers of corporations, as well as governmental 
ofifîcers. The House conférées, it would seem from Mr. Kitchin's 
statement, opposed the inclusion of mdividuals, unless they were ail 
brought in. The Senate insisted upon the exemptions, and section 
209 of the act resulted, which, it is the claim of the collector, was 
intended to apply to a definite class of persons; i. e., lawyers, doc- 
tors, professional men, and high-salaried officers of corporations and 
the government. 

If this idea of providing especially for those rendering a personal 
service was ail that was in the minds of the conférées, there seems 
to be no reason why they should not hâve used more exact language 
to convey their meaning, and further there is no reason at ail why 
Congress should hâve specifically provided that, in a case of a trade 
or business "having no invested capital or not morè than a nominal 
capital," there should be assessed a tax other than the tax to which such 
trade or business would otherwise be liable under section 201, unless 
there was to be a distinction between those employing "invested cap- 
ital" and thèse employing "nominal capital." Thèse terms admit 
of exact définitions. 

[1,2] The détermination of this case must, as already indicated, 
dépend upon the meaning of the words "not more than a nominal 
capital." It is clear from section 207 that the patents from which the 
plaintifï derived its revenue cannot be regarded as "invested capital." 
Gounsel for the plaintifl:, in a most exhaustive and painstaking brief, 
has shown that the treasury rulings indicate that the word "invested" 
was omitted in the act by oversight in the phrase "not more than a 
nominal (invested) capital." This suggestion, however, is not well 
taken, for the reason that, whatever the treasury rulings may hâve 
been, they can be given no force to modify or add to the clearly ex- 
pressed language of Congress. It does not follow, however, that the 
word "capital" : embraces patents. The following définitions of "cap- 
ital" are in point : 

"Wealth employed in or available for production." Tunk & Wagnalls New 
Standard Dictionary. 
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"That part of the protluetion of industry wlilch, In tlie form eitlier of nation- 
al or of indtvidual wealtli, is available for furtlier production," The Oentury 
Dictionary and Oyclopedia. 

The late J. S. Mill, the eminent economist, defines "capital" as fol- 
lows: 

"What capital does for production is to aflord shelter, protection, tools, and 
niaterials wlilch the work reqillres, and to teed and othervvise malntain the 
laborers during the process. Whatever tlunga are liesUnad for this use, des- 
tined to supply productive labor with thèse varions prerequisites, are capital." 
Political Economy, i, iv, § I. (The italics are mine.) 

Taking this last définition, which embodies the thought of ail the 
others, it seems clear that patents do not fall within the term "cap- 
ital" ; and it also seems to be clear that this is what we.s in mind when 
Congress made the distinction between "invested capital," which is 
defined under section 207 to include the actual cash value of patents 
paid for in stock or shares, and also such other intangible property, 
which had been paid for in money or stock, and also what was in 
mind when the word "capital" is used alone in section 209, preceded 
by the word "nominal"; that is, in the sensé of something in name 
only employed in or available for production. The distinction is 
between those employing those stored-up concrète things, essential to 
productive labor, and those employing thèse things existing in name 
only. Patents were never capital in an économie sensé. Congress 
included them within the term "invested capital" to the extent only of 
the investment in them; if no investment in them, then they remain 
in the same class as that intangible something which makes for the 
wealth of the professionàl man, the broker, or othprs engaged in a 
Personal service, which could never be "capital," except in name only. 

[3] The décision of this case, however, need not dépend solely upon 
the uieaning of the word "capital," to be found in the distinction be- 
tween "invested capital" and "nominal capital," as lised in the act. 
The patents which the plaintiff owned were the concrète efnbodiment 
of the skill which the plaintiff possessed in its field of activity. This 
skill or service it bartered for a considération. Such skill or service 
is like the service a lâwy'er in ' large practice renders for an annual 
retainer, and is véry nearly akin to the service which a commission 
house renders to those who buy and sell through it, or the service of 
a concern engaged in selling or leasing real estate, and in writing irt- 
surailce. The plaintiff 's source of , income was that which' certain 
persons were willihg to pay it.ïor the use of its skill and knowledge. 
It is true that skill and knowledge had been redvlced to concrète form ; 
but the payment was for the use of the skill and knowledge, and not 
for any part or parcél of the form to which the skill and knowledge 
had been reduced. Hence it would seem that in a very real sensé 
the plaintiff was engaged in rendering a personal service, and was 
not employing "capital," and certainly no more than a "nominal cap- 
ital." 

The motion to strike is dismissed. 
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In re ROSENBLUM. 

(District Court, W. D. Missouri, S. W. D. June, 1919.) 

Bankruptcy ®=»241(2) — Evasive testimony and apparent concealment of as- 
sets held to warrant bankrupt's commitnient for contenipt. 

A banlfrupt's evasive testiinouy before, tlie référée and the court, his 
failure to aeeount for considérable quantities of goods or their proceeds, 
etc., held to warrant his comrrdtment for contempt for a period of six 
months, v^ith an opportunity for tbe bankrupt to nialce disclosure of his 
affairs after flve days of imprisonmcnt. 

In Bankruptcy. In the matter of Sol Rosenblum, bankrupt. On 
order to show cause why the bankrupt should not be punished for con- 
tempt. Judgment of commitment. 

John C. Ammerman, of Joplin, Mo., for référée m bankruptcy. 

William L. Butts, of Joplin, Mo., for receiver and trustée. 

Mercer Arnold, of Joplin, Mo., for petitioning creditors. 

Tadlock & Tadlock, of Joplin, Mo,, for bankrupt. 

VAN VALKENBURGH, District Judge. The référée has filed 
with the court his certificate informing the court that the bankrupt 
has refused to submit to an examination according to law, in that he 
has persistently testified evasively and falsely, and has evinced a delib- 
erate détermination to conceal from his creditors and from the trustée 
ail the material facts within his knowledge relating to the affairs of his 
bankruptcy. Upon the pétition of the trustée, an order upon the bank- 
rupt to show cause why he should not be punished for contempt was 
duly issued. The bankrupt was brought before the court, and the 
court directed that the bankrupt be further questioned upon the mat- 
ters and things involved in his examination before the référée, for the 
double purpose of enabling the bankrupt to purge himself of his al- 
leged contempt, if he so desired, and of enabling the court, from pief>- 
sonal observation, to gain some insight into his mental and moral at- 
titude. Accordingly the bankrupt was examined at considérable length. 
His answers were totally unsatisfactory and ineffective. The court has 
further carefully read the transcript of the testimony before the réf- 
érée; it fully bears out the interprétation put upon it by that officer 
and by the trustée, and the examination before the court is confirma- 
tory thereof. 

While it is true that the bankrupt is an ignorant man, and still speaks 
English imperfectly, nevertheless he is able to command the language 
for ail sufficient purposes and with a fuU understanding of questions 
and answers. He was able to amass the sum of $2,000 as a pedler 
before entering into business in Joplin, and for some considérable pe- 
riod, at least, has been conducting a business amounting in volume to 
something like $30,000 or $40,000 a year. During the last four or five 
months preceding his bankruptcy, he bought goods in excess of $23,- 
000. He had $3,500 on hand at the time of his failure. Taking into 
account his payments to creditors upon thèse bills, as well as his Per- 
sonal and other business expenses, as disclosed by his bank and check 

®=3For other cases see same topic & KBY-NUMBKR in ail Key-Numbered Dlgests & Indexes 
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books, he fails to account for something like $10,000 or $12,000 of the 
value of the merchandise he purchased. From his own admissions 
it appears that he has delivered, or, as he says, sold, considérable 
quantities of such goods to other dealers, including his brothers-in-lavv. 
He claims to hâve been paid for such sales. It is obvious that he 
should hâve either the goods, or the money, or satisfactorily account for 
the disposition of ail or both. 

Making ail allowances for ignorance and imperf ect and unsystematic 
business methods, the court cannot shut its eyes to the fact that the 
bankrupt belongs to a shrewd business class, which is not given to dis- 
sipating its property or giving it away to others, without compensation, 
and without heed to its destination. It is also noteworthy that those 
who can neither read nor write, and who do not, therefore, dépend 
upqn written records, more accurately develop the faculty of accurate 
memory. Some of our shi-ewdest and most successful business men, 
with reasonable limitations, hâve labored under this handicap. Aside 
from gênerai ignorance, the bankrupt gives no évidence of stùpidity, 
except that of a studied nature amounting to affectation. The court 
cannot permit a pretext so superficial to thwart the mandate of the 
law in the administration of bankrupt estâtes. 

Apart from this, the court was able to detect certain évidences of 
deceit which hâve an important bearing upon its estimate of the entire 
conduct of the bankrupt. He stated to the court that his former at- 
torney, Mr. Coon, then eut of the city, had the original notes he gave 
his brother, whom he claimed to owe $5,000. He said his brother 
made him give notes for such loans, and that the full amount had been 
paid some time during the past year. Upon Mr. Coon's return, it de- 
veloped that he had but one note, and that for the sum of $2,000. 
The bankrupt, at the hearing before the court, produced what pur- 
ported to be copies made of the originals, said to be in Mr. Coon's 
possession. Thèse copies were purely self-serving, and found no 
counterpart in what has been produced before the court. The court 
gave opportunity for such production, and no explanation is made for 
the failure. The fact appears to be that no such notes existed. The 
check books of the bankrupt do not show the payments he claims to 
hâve made. Even so, a wholly unexplained discrepancy further exists. 

Furthermore, he admits making a statement to Dun & Co. which is, 
in fact, notoriously false. He claims, however, that this was made up 
by a représentative of one of his creditors; that it was guessed at; 
that the bankrupt permitted it to be done, knowing what use was to be 
made of it, without taking the pains to make inquiry of his bookkeeper 
as to certain items, the exact amount of which could hâve been ascer- 
tained. His défense of ignorance in this respect is discredited. His 
action has bee,n disingenuous and indirect. The conviction is forced 
that he has disposed of large quantities of his, goods to relatives and 
others for his own benefit without payment, or that, if payment has 
been received, the same is conçealed. He refuses to divulge the facts 
upon statu tory examination, presumably for the purpose of protecting 
and concealîng thèse illegitimate transactjoiis. 

In my opinion, the practice adopted in other circuits is appropriate 
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hère. The judgment of the court will be that the bankrupt is guilty 
ôf. contempt, and shall be committed to the Jasper county jail for a pe- 
riod of six months from this date. If, after five days of such impris- 
onment, he wishes to hâve an opportunity tô be again examined, the 
marshal will be directed to take him bef ore the référée for re-examina- 
tion, and if, upon such examination, he shall make a fuU and satisfac- 
tory disclosure of ail the material facts in the case within his knowl- 
edge, an application may be made to the court for a discharge from 
imprisonment ; but if he déclines to submit to such examination, or if, 
having applied for it, he is guilty of the same évasions and duplicity 
vifhich characterized the ones already had, such imprisonment shall 
continue for the term already stated. 
It is so ordered. 



UNITED STATES v. MOSSEW. 

(District Court, N. D. New Torlî. Oetober 12, 1920.) 

1. Fines <S=18 — Under Lever Aet not remitte<l summarily. 

. - Comp. St. § 10130, as to romission of fines on summary investigation 
beîore District Judge, does not autliorize liim to recomménd remis.slon of a 
fine by tlie Secretary of the Treasury for violation of National Dé- 
fense Act Aug. 10, 1917 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §8 
3115y8e-3115%kk, 3115y8(-3115i/àr) . 

2. Fines ®=>18— jNot rémitted sununarily by District Court, sittii^g as Court 

of ClaJms. 

The conciirrent jurisdictlon wlth the Court of Claims given by Comp. 
St. t 991(20), dbes not authorize the District Court to sit as a Court 
of Olalms to remit a fine imposed under National Défense Act Aug. 10, 
1917 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 3115y8e-3115y8l{lc, 
3115y8t-3115%r), where tiie daimant has not complied with the formai 
statutory provisions as to suing in the Court of Claims, but has merely 
presented a pétition asiiing the court to act summarily. 

Criminal prosecution by the United States against Joseph Mossew. 
On application for refunding of a fine. Order denied. 
See, also, 261 Fed. 999 ; 2(i6 Fed. 18. 

Mangan & Mangan, of Binghamton, N. Y., for petitioner.. 
Denhis B. Lûcey, U. S. Atty., of Ogdensburg, N. Y. ■ 

COOPER, District Judge. This is an application by Joseph Mos- 
sew for the réîunding of a fine of $500, paid by Môssew upon plead- 
ing guilty in August, 1919, to an indictment containing three counts, 
charging him with a violation of the National Défense Act (40 Stat. 
273, c. 53; approved August 10, 1917 [Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 3115yse-3115y8kk, 3115y8/-3115y8r]). On the 28th 
day of Jiine, 1920, the indictment was quashed, and he now seeks to 
recover the amount ôf the fine. 

The petitioner, Joseph Mossew, asks that this court, in a summary 
manner, certify and transmit the pétition and facts to thé Secretary of 
the Treasiiry, and hâve him remit the fine, under authority of section 

<@=Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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9636 of the Barnes Code (Comp. St. § 10130), or that the court sit 
as a Court of Claims under the jurisdiction conferred by section 785, 
subd. 20, Barnes Code ^Comp. St. § 991 [20]), giving the District 
Court concurrent jurisdiction in ail cases where such claim does not 
exceed $1,000. 

[1] Section 9636 of the Barnes Code was not pieant ,to cover this 
class of cases. That section sets out : 

"Whenever any pesson who shall hâve Incurred nny fiije, penalty, or for- 
feiture, or tlisability, or may be Interested in any ressel or merchandi.se 
which has become subject to any seiznre, forfelture, or disabillty by authoritjf 
of any provisions of law for imposing or collecting any dues or taxes, or 
relating to the registering, reeording, enrolling, or licensing vessels * * * 
shall prefer his pétition to the judge of the district in which such fine * * • 
has accrued, in truly » « * setting forth tlie circumstances, ♦ • * 
the judge shall inquire, in a .sumniary manner, into tlie circumstances of 
the case, first causing reasonable notice to be given to the person claiming 
such fine * * * and to the attorney of the United States, * » * that 
each may hâve an opportunity of showing cause against the mitigation or 
remission thereof, and shall cause the facts appeariug upon said inquiry to 
be stated and annexed to the pétition, and direct their transmission to the 
Secretary of the Treasury." 

This section is liable to erroneous construction by reason of défec- 
tion punctuation. It may be understood to mean "any person who shall 
hâve incurred any fine, penalty, or forfeiture, or disability," or (who) 
"may be interested in any vessel or merchandise which has become 
subject to any seizure, forfeiture, or disability," thua providing for 
two distinct classes of cases. By référence to the original act ( 1 Stat. 
506 [Comp. St. § ,10130]), it will be seen by the title that "any per- 
son" and "any fine, penalty," etc., is limited to the certain cases therein 
numerated. 20 Op. Atty. Gen. 705. 

The power intrusted by the acts to the Secretary of the Treasury to 
remit penalties is one for the exercise of his discrétion, and admits 
of no âppeal to the Court of Claims or to any other court. Dorsheimer 
V. United States, 7 Wâll. 166, 19 L. Ed. 187. In an analogous sit- 
uation it wfis heid that the Secretary is nOt authorized under this title 
to remit a fine or penalty incurred for violation of the alien immigra- 
tion laws.. 20 Op. Atty. Gen. 705. 

This section is not applicable to proceedings to recover .ail fines. 
The Margaretta, Fed. Cas. No. 9,027. As this section is not applicable 
to the remissions of a fine in the case at bar, the court has no author- 
ity to order the Secretary of the Treasury to make remission of the 
penalty incurred. 

[2] Petitioner then asks that the court sit as a Court of Claims and 
remit the fine imposed. While it is true that the District Court has 
jurisdiction with the Court of Claims in amounts up to $1,000, it is 
equally true that the United States government in its sovereign capac- 
ity cannot be sued, unless by consent of the sovereign. In orde;r for the 
claimant to bring his cause properly before the court, he must cqmply 
with the formai statutory provisions relative to bringing suits in the 
Court of Claims. In this case the petitioner has merely presented a 
pétition, and has asked the court to act in a summary manner. This 
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it has no authorîty to do, and until such time as he complies with the 
requirements essential to enable him to sue the sovereign government 
he is without redress. ,. . . ' 

The order is therefore denied, but without costs. 



UNITED STATES v. GEER et al. 

(District Court, W. D.Pennsylvania. September 8,,1920.) 
. No. 2288. 

1. Railroads >S=>5y2, New, vol. 6 A Key-No. Séries — Fédéral control did not 

8usi>end Hours of Service Act^ 

r.TliB taldûg ovér by the goyernment of control of the railroads for war 
purposes, under Act Aiag. 29, 1916, S 1 (Comp. St. § 1974a), did not sus- 
pend the opération of Hours of Service Act March 4, 1907 (Comp. St. .^§ 
8677-8680), and officers and agents of a railroad company retained in 
their positions, by the Director General of Railroads, remained subject to 
its provisions. 

2. Master an<l servant ®=17 — Unavoldable accident, within Hours oif Serv- 

ice Act, affirmative defenseu 

In an action against officers or agents of a railroad company to enfbrce 
the penalty for permitting employées to remain on duty for a longer 
period thau 16 consécutive hours, in violation of Hours of Service Act 
March 4, 1907, S 2 (Comp. St. § 8678), that the case was one of unavoid- 
lable accident, within the proviso of section 3 (section 8679), is an affirma- 
tive défense, which must be specially pleaded and proved. 

3. Master and servant "S^IS — Unavoidable delay of train no excuse for ex- 

tension of houft of service. 

Delay of a train by unavoidable accident is not a license to a carrier 
for any officer or agent to keep the crew of such train on continuons duty 
over 16 hours, urider the proviso in Hours of Seirvice Act March'4, 1907, 
§ 3 (Comp. St. § 8679) ; but tb excuse such service it must be shown that 
the officer or agent ma de at least some effort to avoid excess service. 

At Law. Action by the United States against I. W. Geer and others, 
officers and agents of the Pittsbùrgh, Cincinnati, Chicago & St. Louis 
Railway Company. Judgment for the United States. 

E. Lowry Humes, U. S. Atty., of Pittsburgh, Pa., and Monroe C. 
List, Sp. Asst. U. S. Atty., of .Washington, D. Ç. 
W. S. Dalzell, of Pittsburgh, Pa., for défendants. 

THOMSON, District Judge. In this action, brought by the United 
States attorney on behalf of the. United States, to recover for alleged 
violations of the Hours of Service Act, the parties hâve agreed that the 
cause may bç heard and determined by the court ; a jury being vvaived. 
The parties hâve also, by stipulation filed, agreed upon the following 
facts, which are accordingly found by the court as facts in the case : 

(1) The Pittsburgh, Cincinnati, Chicago & St. Louis Railway Com- 
pany is a corporation organized and doing business under the laws of 
the States of Pennsylvania, Indiana, and Illinois, and prior to 12 o'clock 
noon, December 28, 1917, said corporation was, and since 12:01 a. m., 
March 1, 1920, has been, a common carrier engaged in Interstate com- 
merce by railroad in the state of Penn.sylvania and other states of 

<@::3For otber cases see sanie toplc & KEY-NUMBER in ail Key-Numbered Digests & Inâexëà 
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the United States, wïth an office and place of business at Pittsburgh, 
Pâ. -The' main. Une of said railrôad ekténds frora Pittsburgh, through 
Dennison and Columbus, Ohio, to St. Louis, Mo., and Chicago, I11-. 

(2) For some time prior to 12 o'clock noon, December 28, 1917,! de- 
fendants were officers and agents of said railrôad corporation as fol- 
lows: R. E. McCarty, a vice président; I. W. Geer, gênerai superin- 
tendent; J. C. McCullough, superintendent ; J. îi,. Adrian, assistant 
trainmaster ; J. Ç. Altland, train dispatclier; and H. E. Joseph, train 
dispatcher. Ail bf said officers and agents, excëpting I. W. Géer, were 
located at Pittsburgh ; Geer was locâted at Columbus. 

(3) ByoMtrtue of that certain proclama.tion of the Président of the. 
United States issued on December 26, 1917, said Pittsburgh^ ,Cin- 
ciiirlati,' Chicago & St. Louis Railway, at 12 o'clock noon, December 
28, 1917, was taken over by the United States, and vvas thereàfter, 
until 12:01 a. m., March 1, 1920, in the possession, and ùnder the çon- 
trol of the United States, to the extent and in the manner set forth 
in said proclamation. 

(4) In section 3 of the fédéral Hours of Service Act (Comp. St. § . 

8679) there is this proviso : 

"ProTlded, that the provisions of this act sUall not apply In any case oî 
casualty or nnavoidable accident or the act of God ; nor where the delay was 
the resuit of a cause not known to the carrier or its ofiicer or agent in charge 
of such employée at the time said employée left a terminal, and whlch çould 
not hâve been foreseen" , , 

■ — which necessarily bas a very important bearing upon the efficient 
opération of sàid railrôad, especially in the performance of its duties 
totbe public. In the opération thereof it ,was (iorisidered practi- 
cally impossible for any of the operating officers, except those directly 
in charge of train opérations at the time, to pass upon the question 
whether, under the circumstances, men employed in the actual opéra- 
tion of a train are or are not within the tenus of this proviso. , There- 
fore, in an earnest endeavor faithfully to comply witb ,the provisions 
of the Hours of Service Act, the défendant R. E. McCàrty, on April 
27, 1915, then gerleral superintendent of said railway company, and 
located at Columbus, Ohio, issued a certain order, whieh was in ef- 
fect until some time in 1919, diretting that ail employées irî train 
service should be relieved within the 16-hour period, as required by 
the act, unless such employées had been'delayed in the completJon of 
their tun by an unavoidable accident or casualty, over which the offi- 
cers had nô cOntrol, and that, when se delàyed, the time lost by reason 
of sUch unavoidable détention might be àddéd.to the 16-hour period. 
This order was transmitted to various division superintendents, in- 
cluding the défendant J. C. McCullough, then superintendent in 
charge of the division between Pittsburgh and Columbus. Accôm- 
panying this ordèr was a list pf delays that the company's various 
division superintendents considered to be either excusable or non- 
excusable. 

(5) On January 3, 1917, the board of directors of the Pefinsylvania 
Lines West of Pittsburgh appointed said I. W. Geer gênerai superin- 
tendent of their Southwest System, which included said Pittsburgh, 
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Cincinnati, Chicago & St. Louis Railway; and on July 2, 1918, -said 
R. E. McCarty was appointed gênerai manager thereof by G. L,. 
Peck, fédéral manager having jurisdictipn over said railroad. 

(6) On October 22, 1918, said I. W. Geer, then gênerai superin- 
tendent at Columbus, reissued the instructions contained in said order 
of April 27, 1^15, transmitting a copy thereof to said J. C. McCuUough, 
then division superintendent at Pittsburgh, who in turn transmitted 
the same to trainmasters, assistant trainmasters, and train dispatchers 
in charge of train movements between Pittsburgh and Columbus. 

(7) On December 29 and 30, 1918, there were operated over the Une 
of the Pittsburgh, Cincinnati, Chicago & St. Louis Railway the 
trains mentioned in plaintiff's statement of claim, knovvn and desig- 
nated as extra east and extra west, drawn by Pittsburgh, Cincinnati, 
Chicago & St. Louis Railway engine No. 8043. Both of said trains 
were engaged in the movement of Interstate freight. The following 
named persons composed the engine and train crews of said trains : 
W. W. Chaney, conductor; C. F. KuU, engineer; J. À. Bridgeman, 
fireman; F. F. Heath, trainman; and A. C. Combe, trainmanr— being 
the persons named in the first, second, third, fourth, and fifth counts, 
respectively, of said statement of claim. 

(8) The members of said engine and train crews went on duty at 
Dennison, Ohio, at 8 :45 p. m., December 29, 1918, with orders to oper- 
ate their train to Pitcairn, a distance of 105 miles. After being de- 
layed in the Dennison yards by trains ahead, they left there at 11 :30 
p. m. with 34 loaded freight cars, and proceeded with onlythe ordi- 
nary delays encountered by freight trains until they reached a point 
nfear Wheeling Junction, W. Va., about 4 miles west of a telegraph 
office known as "MN" Tower, which is about 1 mile from Collier, W. 
Va., at which point they were delayed 4 hours and 50 minutes by an 
unavoidable accident, the happening of which was unknown to âny of 
said défendants until after said engine and train crews had left Denni- 
son. This unavoidable delay necessitated a décision by the défendant 
J. C. Altland, who was then on duty as a train dispatcher at Pittsburgh 
from 6:30 a. m. until 2:30 p. m., whether he should order said engine 
and train crews to turn their train over to other engine and train 
crews at Collier, where there is located a large freight yard, but which 
is not a terminal, and hâve the delayed engine and train crews take 
a train back to Dennison, or whether he should continue said crews in 
service eastwardly, with the view of relieving them between Collier 
and Pitcairn at what he believed to be the proper time. Said Altland, 
from his own expérience, and also because of the instructions here- 
tofore referred to, believed that he had the légal right to keep the delay- 
ed engine and train crews on duty 16 hours in addition to the 4 hours 
and 50 minutes unavoidable delay. Therefore said Altland, after con- 
sultation with thé défendant J. H. Adrian, assistant trainmàster at Pitts- 
burgh, caused thç following rr^essage to bè sent Conductor Chaney, over 
the signature of kaid J. C. McCullough, at "MN" Tower. 

"Pittsburgh, Dec. 30th. 
"Extra 8043: ' • 

"Toii had 4 hours and 50 minutes légal delay account of wreck at "MN»" 
Use this time. -, , J. O. McC."-, 
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Said Âltland went off duty at 2:30 p. m., Decémber 30, at which 
time he acquainted the défendant H. E. Joseph, who worked as train 
dispatcher from 2 :30 p. m. until 10:30 p. m., with the situation. 

(9) At the time Joseph went on duty the engine and train crews 
in question were on their way back to Dennison with a train of 19 
loàded cars and 16 empty cars, having been so ordered by said Altland, 
over the signature of said McCuUough. Shortly after going on duty 
said Joseph conferred with said Adrian, and upon the latter's instruc- 
tions sent the following message, over the signature of said McCuUough, 
to Conductor Chaney, of extra west, engine 8043 : 

"Pittsburgh, Decomber 30th. 
"Bxtra 8043: 

"Do not outlaw yourselves at .').35 p. m. If you o.aimot mabe Dennison with 
train, leave it at 'MB' Tower or 'OB' Tower and go in liglit. 

"J. C. McG." 

(10) The following table shows the movement of extra east and 
extra west, engine 8043, in détail, the distance of the several stations 
from Dennison, the time of arrivai at and departure from thèse sta- 
tions, and the time the engine and train crews in question had been on 
duty upon such arrivai and departure : 



Miles. 



Stations. 



9.6 
47.3 

48.7 
52.« 
52.0 
47.3 
Ô.6 



Lv. Dennison, Ohio 

Lv. OB Tower, Oliio 

Lv. SteubenvlUe, Oliio 

Ar. Wiieeling Junction, W. Va. . 

Ar. MN Tower, Collier, W. Va.. 

Lv. MN Tower, Collier, W. Va. 

Lv. Steuben ville 

Lv. ;0B Tower » 

Ar. D. A. Tower, Dennison.... 

Train erew relieved 

Engine crew relléved 



Time. 



Dec 
11.30 

11.59 
3.03 
3.34 
S.53 
12.03 
12.31 
4.36 
.5.08 
5.30 
5.34 



.• 29. 
p. m. 
p. m. 
a. ni. 
a, m. 
a. m. 
p. ni: 
p. m. 
p. m. 
p. m. 
p. m. 
p. m. 



On Duty. 



Hrs. Min. 
2 45 



3 

6 

6 
12 
15 ■ 
15 
19 
20 
20 
20 



14 
18 
49 
08 
18 
46 
51 
23 
45 
49 



The court fînds from the évidence the following additionàl facts : 

(11) Train movements over the Pittsburgh, Cincinnati, Chicago & 
St. Louis Railway between Pittsburg, Pa., and Columbus, Ohio, were, 
in the following relative order of superiority, under the control of the 
gênerai manager, the gênerai superintendent, the division superintend- 
ent.the trainmaster or assistant,; the train dispatchers. , ; , 

(12) In Decémber, 1918, the following named défendants were the 
operating officiais of said railroad': R. E. McCarty, gênerai manager ; 
I. W. Geer, gênerai superintendent; J, C. McCuUough, division superin- 
tendent; J. H. Adrian, assista;nt trainmaster; J. C. Altland, train dis- 
patcher ; H. E. Joseph, train dispatcher. 

(13) Train opérations on this railroad were carried on in practically 
the same manner during the fédéral control as before. No trains of 
any other railroad company were ever operated over the line of the 
Pittsburgh, Cincinnati, Chicago & St. Louis Railway between Collier, 
W. Va., ànd Dennison, Ohio. 
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(14) The persons named in plaintiff's statement of claim and en- 
gaged in the opération of the two trains in question were, on December 
29 and 30, 1918, employées of the Pittsburgh, Cincinnati, Chicago & 
St. Louis Railway Company. 

The act of March 4, 1907 (Comp. St. §§ 8677-8580),' under which 
this action was brought, is a highly remédiai statute, in thç en.force- 
ment of which the employées, but more particularly the public, are vital- 
ly concerned. In this case the burden is upon the government tô show 
that the défendants were officers and agents of the commqn carrier, 
and that they required or permitted its employées, the défendants hère, 
to remain on duty longer than 16 hours. If such proof is offered a 
prima facie case is made out, and upon the défendants, who claim a dé- 
fense under the proviso to section 3, is the duty to properly plead and 
the burden of establishing such défense. The facts agreed upon show, 
and the affidavit of défense concèdes, that the employées named in the 
several causes of action set forth in the statement of claim were kept on 
duty continuously for 20 hours and 50 minutes on December 29 and 
30, 1918. But they plead by way of défense, first, that they were not 
officers and agents of the Pittsburgh, Cincinnati, Chicago & St. Louis 
Railway Company at that time; that said railroad was then under féd- 
éral control; that défendants were not the employées of the railroad 
company, but of the fédéral government ; and that this action there- 
fore cannot be maintained under the act of Congress in question. 
Second, it is denied that the défendants required and permitted the 
employées named to be and remain on duty for a period in excess of 
the time allowed by law ; that none of said défendants had any knowl- 
edge of the existence of the circumstances complained of except J. C. 
Altland, who was at the time complained of train dispatcher, having 
charge of train movements, as it was impossible for any of the operat- 
ing officers, except those directly in charge of the Opération of the 
trains, to pass upon the question whether in any givén circumstances 
the men employed in the actual opération of the tfainare or are not 
within the terms of the proviso to section 3 of the act- of Congress; 
that in an endeavor to faithfully comply with the àct the gênerai man- 
ager had issued an order, which was in eiïect at the time of the matters 
complained of, directing that ail employées should be' relieved within 
the 16-hour period, unless said employées had' been delayed in the 
completion of a given duty by reason of some casualty over which the 
officers had no control, and that in ail such cases the time during which 
such employées vi'ere delayed by such casualty might be deducted in 
Computing the 16-hour period ; that such order was transmitted by the 
gênerai manager to the gênerai superintendent, who in turn transmitted 
it to the several superintendents, and from them to the several dis- 
patchers and trainmasters. And it is denied that the facts ci the case 
show any breach of the Hours of Service Law. ■ 

[1] As to the first question: By th"è act of August 29, 1916 (Comp. 
St. § 1974a), the Président was given power by Congress — 

"in time of war * * * to take possession and assume control of any 
System or Systems of transportation, or any part thereof, and to xitilize the 
same, to the exclusion as far as may be necessary of ail otlier traffic there- 
on, for the truusfer or transportation of troops, war material, and equipment, 
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or for such other purposes connected wlth the emergency as may be needful or 
désirable." 

In December of that year, war being then in progress, exercising 
the power thus vested in him, the Président, by proclamation, took 
. possession and assumed control of the several Systems of transporta- 
tion in the United States. By the proclamation a Director General of 
Railrpads waa appointed, with authority to take possession and con- 
trol of the Systems, to operate and administer the same for war pur- 
poses ohly, such control to cease upon the cessation of war. The act 
gave to the Director General the authority to use the services of the 
existing railroad officers, |)oards of directors, and employées to pef- 
form their duties as theretofore — 

"until and except so far as sald director shall from time to time, b^ gênerai 
or spécial prders, other wise proyide." 

In this legislatioji we hâve a conspicuous illustration of the right of 
the nation in time of war to exercise under the Constitution those extrà- 
ordinary powers which may be deemed necessary for nal^ional protection 
and défense. In. the présence of a great national exigency and in the 
interest of the whole people the powers of the nation rise superior, not 
only to the rights of persons, natural and artificial, but superior also to 
the rights of states. Krom tlie provisions of ;the act of Congress cori- 
ferring the power, the proclamation of the Président exercising that 
power, and the act providing for the opération of the transportation 
Systems the légal status of the railroad companies and their officers and 
employées must be determined. It is clear that the corporate entity 
of the transportation Systems is preserved ; that the possession, use, and 
opération of the carrier, called fédéral control, is temporary and ceases 
on the cessation of the war. 

Under the above législation and, the powers conferred on the Prési- 
dent, and through him upon the Director General, the government in 
no sensc' became a common carrier, but exercised control over the car- 
riers to the end that said Systems of transportation be utilized for the 
transportation of troops, war material, and equipment to the exclu- 
sion, sb f ar as may be necessary, of ail other traffic thereon. 

Keepingin view the purpose, and only purpose, of the législation, 
it would be very anomalous if the existing acts of Congress, such as 
the safety appliance acts, the hours of service acts, and others 
passed solely for the purpose of protecting the public, should be held 
to be suspended or repealed, and that the nation could not thus exer- 
cise the extraordinary powers of government for national préservation 
without temporarily invalidating the existing législation passed for 
the protection of the traveling public. To prevent any such harmful 
construction of the act, it is provided in section 10 of the Fédéral 
Control Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115%j): 

"That carriers while uhder fédéral control shall be subject to ail lawa nnd 
iiablUties as common carriers, whether arislng under state or fédéral laws 
or at commbn law, except in so far as may be Inconsistent with the provisions 
of thia ftet or any other act applicable to such fédéral control or with any 
order of the Président." 
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This seems to me conclusive of the question; The légal status of 
the carrier while under fédéral control is fixed by the act of Congress, 
and that act expressly makes the carrier while under fédéral control 
subject to ail laws and liabilities as common carriers. ; 

I do not understand this position to be in conflict with thecase o£ 
the Northern Pac. R. Co. v. North Dakota, 250 U. S. 135, 39 Sup. Ct, 
502, 63 L. Ed. 897. That case involved only a question of the right 
of the state of North Dakota to control intrastate rates during the 
fédéral control of railroads. Nothing in the opinion warrants the in^ 
ference which défendants' counsel seek to draw therefrom that th^ 
défendants hère are exonerated from liability because of the fédéral 
control of the carrier. It follows, therefore, that the first position 
taken by défendants' counsel cannot be sustained. 

[2, 3] Turning to the second question, the liability of the défendant^ 
under the facts, the act makes it unlawful to require or permit service 
of trainmen over 16 hours, unless such service is necessitated by an 
unavoidable accident. The prohibition is against the carrier or any of- 
ficer or agent permitting such excess service. It has been held that 
the penalty applies, not to the crew as a unit, but to each individual 
mernber who is kept in the service overtime. Excess service may be 
justified under the facts, but the excuses embodied in the proyiso are 
separate and affirmative défenses which must be specially pleaded 
and established. United States v. K. C. S., 202 Fed. 828, 121 C. C. A. 
136; and cases cited. The authorities also establish that a delay to a 
train by an unavoidable accident is not a license to a carrier for any 
officer or agent to keep the crew of such train on duty over 16 hours. 
To excuse such service it must be shown that the officer or agent 
made at least some effort to avoid excess service. A., T. & S. F. v. 
United States, 244 U. S. 336, 37 Sup. Ct. 635, 61 L. Ed. 1175, Ann. 
Cas. 1918C, 794; United States v. A., T. & S. F. (D. C.) 236 Fed. 154; 
G., C. & S. F. v. United States, 255 Fed. 753, 167 C. C. A. 99. It is 
also true that an officer or agent requires and permits excess service 
whenever he fails to prohibit it. O.-W. R. & N. v. United States, 223 
Féd. 596, 139 ce. A. 142. . . ' 

In 1915 the défendant McCarty was gênerai superintendent at Co- 
lumbûs, and in April of that year he issued the instructions to his 
subordinates, the compliance with which was the cause of thé excess 
service of the employées in question. Later McCarty became vice 
président, and in July, 1918, gênerai manager. During ail this time 
he allowed thèse instructions to remain in effect. In 1917 the défend- 
ant Geer was appointed gênerai superintendent at Golumbus, and in 
October of 1918, he reissued said instructions. The excess service 
complained of was performed in the state of Ohio in December, 1918; 
the order requiring the service being issued at Pittsburgh. Yet, in 
May, 1917, the Circuit Court of Appeals for the Sixth Circuit had 
declared unlawful the very thing embodied in thèse instructions. 
This was followed in June by the décision of the Suprême Court vof 
the United States, which made a similar ruling. Notwithstanding 
this conclusive interprétation of the law, the instructions in question 
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were allowed to remain in full force until some time in 1919, and as 
a resuit excessive service of train and engine crews was required and 
permitted. 

The défendants do not plead a necessity for the excess service in 
question, nor that the same could not hâve been avoided, nor was évi- 
dence introduced to show any causal connection between the unavoid- 
able accident and the excess service. The défendants Altland and 
Adriân caused the message requiring excess service to be sent to Con- 
ductor Chaney. Joseph did not attempt to avoid service over 16 
hours ; he and Adrian, in sending the second message, were concerned 
only in avoiding service over 20 hours and 50 minutes. 

The défendants may hâve been mistaken as to the law of the case 
and the légal duty resting npon them under the circumstances toward 
the employées under their control. But this does not answer the 
case. It does not relieve the carrier, its officers and agents, from a 
very diligent efïort to avoid exceeding the limits of service specified 
by the act of Congress, and which should be so construed as to ef- 
îectuate the humane purpose of its enactment. Under the law ap- 
plicable to the facts of the case, I find the défendants jointly and 
severally liable to the plaintiff on the five several causes of action set 
forth in the statement of claim. 



UNITED STATES v. PUHAC. 

(District Court, W. D. Pennsylvania. May Term, 1920.) 
No. 1. 

1. Statutes <S=>165 — Provision im|Hisiiig penalties repealed by later statute pre- 

scribing différent penalties. 

National Prohibition Act, which imposes penalties for varions violations, 
held to repeal provisions of the internai revenue laws, which prescribe 
différent penalties for the same acts. 

2. Indictment and înfftrmation <S=>1(V9 — Good where it charges offense, al- 

tliougli drawn under différent statnte. 

Where an Indictment properly charges an offense under the laws of 
the United States that is sufficient to sustain it, although it may hâve 
been drawn on the supposition that, the offense charged was covered by 
a différent statute. 

3. Intoxieating liquors <S=>137 — "Property designed for tlie manufacture of 

liquor" deflned. 

The words "property designed for the manufacture of liquor," as used 
In Nationiil Prohibition Act, tit. 2, § 23, are broad enough to include a 
still and di.stilling apparatus whether set up or not, and mash, wort, and 
wash. / 

[Ed. Note. — For other delinitions, see Words and Phrases, First and 
Second Séries, Property.] 

Criminal prosecution by the United States against Andy Puhac. On 
motion tô revise sentence. Denied. 

E. Lowry Humes, of Pittsburgh, Pa., for the United States. 

iS=3For other cases see same topic & KBY-NUMBBR la ail Key-Numberea Dlgests & Indexes 
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ORR, District Judge. In this case the indictment was drawn in the 
same form as the indictments hereinafter referred to; a true bill was 
f ound, and the défendant pleaded guilty. The amount of whisky man- 
ufactured by the défendant was five gallons. The court imposed a 
sentence of $100. Thereupon the United States attorney moved the 
court to reconsider its judgment in imposing such sentence, upon the 
ground that said sentence was improvidently and illegally imposed, be- 
cause the acts of Congress under which the indictment was drawn 
fixed a minimum penalty of both fine and imprisonment. 

Since the passage of the National Prohibition Act (41 Stat. 305,), 
many indictments hâve been drawn under certain sections of the Re- 
vised Statutes, which were passed by Congress for the purpose of 
securing to the United States internai revenue. True bills hâve been 
found upon such indictments, and défendants hâve been before the 
court for sentence. A grave doubt arose in the minds of the judges. as 
to whether or not, since the passage of the National Prohibition Act, 
the revenue laws should be invoked for the punishment of such:Qffend- 
ers. In other words, the court has been extremcly doubtful as to the 
propriety of imposing the punishment provided for the violation, of 
such revenue laws, where the indictments disclose, ndtonly violations 
of the revenue la\v, but àlso violations of the National Prohibition Law. 
This involves the question whether the revenue laws, under which the 
indictments were drawn, hâve been repealed by the National Prohibi- 
tion Law, either in whdle or/jn part. Usuâlly the counts in such in- 
dictments are four in number — the fîrst charging an attempt'to defraud 
the United States of the internai revenue tax upon spirits distilled by 
the défendant; the second charging the possession of a still, set up 
without registering said still with the collector of internai revehûe; the 
third charging the making and fermenting of mash, wort, and wash 
fît for distillation on premises other than an authorized distillery; and 
the fourth charging the séparation of distilled spirits f rom the fefmented 
inash, wort, and wash. 

The first count is usuallv drawn under section 3257 of the Revised 
Statutes (Comp. St. § 5993), which imposes a penalty of forfeiture 
of the distillery and distilling apparatus, distilled spirits, and ail raw 
materials for the production thereof, found on the premises, and for 
a fine of not less than $500 nor more than $5,000, and an impriçonment 
of not less than 6 months nor more than 3 years. The second count is 
usually drawn under section 3258 of the Revised Statutes (Comp. St. 
§ 5994), which provides for a penalty of $500 and that the offender 
be fined not less than $100 nor more than $1,000 and imprisoned for 
not less than 1 month nor more than 2 years. The third and fourth 
counts are usually drawn under section 3282 of the Revised Statutes 
(Comp. St. § 6022), which imposes a fine of not less than $500 nor 
more than $5,000 and imprisonment for not less than 6 months nor 
more than 2 years. 

In association with the sections of the Revised Statutes heretofore 
referred to are many others, which provide r^iany détails with respect 
to manufacturing, and especially with respect to governmènt supervi- 
sion, ail for the purpose of securing to the governmènt its lawful rev- 
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cnue.from what în many states was the lawful manufacture of a 
lawfuî produçt. For example, section 3252 of the Revised Statutes 
(Comp. St. § 5987), which imposes a penalty upon one who adds any 
substance to distilled spirits before the tax is paid thereon, for the 
purpose of creating a fictitious proof ; section 3260 (Comp. St. § 5997), 
which provides that every person Intending to commence the business 
of distilling, shall exécute a bond to the Commissioner of Internai Rev- 
enue, conditioned that he shall faithfully comply with ail the provisions 
of . law, under penalty of both fine and imprisonment ; section 3263 
(Comp. St. § 6001), which provides that a plan of the distillery shall 
be transmitted to the Commissioner of Internai Revenue, with a véri- 
fication of its accuracy. 

.Tuming, now, to the National Prohibition Act, we first observe that 
its title is : 

"To prohibit intoxicating beverages, and to regulate the manufacture, 
production, use and sale of hlgh-proof spirits for other than beverage pur- 
poses, and to insure an ample supply of aleohol and promote its use in scien- 
tiflc researcb and in the development of fuel, dye, and other lawful industries." 

As indicated by the title, we should expect the provisions of the act 
to be broad and comprehensive, and thus we find them. 
Title 2, section 3, of the act provides : 

"No person shall, on or after the date when the Eighteenth Amendment 
tp the Constitution of the United States goes into effect, manufaoure, sell, 
ibarter, transport, import, export, deliver, furnish or possess any intoxicating 
llquor except as authorized in this act." 

■ Congress apparently intendéd that whatever authorization there 
should be for the manufacture of liquor was to be found in the Na- 
tional 'Prohibition Act, and not in any other act. The act is fuU: of pro- 
visions with respect to the authorization of the manufacture and sale of 
liquor; for nonbeverage purposes and wine for sacremental purposes. 
[3] Title 2, section 25, of the act provides: 

"It shaîl be uniaWful to hâve or possess any liquor or property desîghed 
for the manufacture of liquor intendéd for use in violating this title, or 
•ys'ljich has beenso used, and no property rights shall exist In any such Liquor 
or; piToperty." 

Thért follows the provision for the issue of search warrants and 
seizurè in ptirsuance of the ' warrants, with the provision ttiàt liquor 
or property so unlawfuUy held or possessed, or that had been so unlaw- 
fully used,' and ail property designed for the manufacture of liquor, 
shall be destrôyed, unîess the court shall otherwise order. The words 
"property designed for the manufacture of liquor," in this section, are 
broad enoûgh to inclitde a still and distilling apparatus, whether set 
up dr not, and broad ehough to include mash, wort, and wash. 

ïleferring, now, to the complaint usually embodied in the first count 
of the indictments under considération, how can it be said that a de- 
fendant attempted to defraud the United States of the internai revenue 
tax oii spirits distilled by him, when he probably was wiUing to pay the 
tax, provided he cotild continue his distillation. But manufacture by 
him for beverage purpoâes was wholly forbidden by the National Pro- 
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hibition Act. If he complied with ail the provisions of ttie Révisée! 
Statutes passed to secure revenue to the United States, he could not 
manufacture whisky, because of the prohibition of the National Prohi- 
bition Act, unless he was authorized to do so by the very terms of that 
act. 

It seems to me that the indictments under considération should not 
hâve been based upon violations of the Revised Statutes, but upon 
violations of the terms of the National Prohibition Act. This is con- 
firmed when we see the penalties in the latter act for offenses which 
clearly embrace the denunciations of the revenue laws. We haye al- 
ready observed the provision for the forfeiture of liquor and, property 
designed for the manufacture of liquor. There are other provisions 
for forfeiture, as, for instance, of the vehicle in which liqiior jmay be 
transported. : ,. . , , 

Title 2, section 29, of the act provides that— 

"Any persoii wlio inaiiufaetures or sella liquor in violation of tliis tltle .shall 
for a first olfonse be fined not more tlian .$1,000, or imprisonod not exceeding 
six months, and for a second or subséquent offense shall be linéd, not less 
than $200, nor more than ,$2,000, and be imprisoned not less than oBCmonth 
iior more than flve yea rs." 

[1] The penalty for the first offense is made less than any. of the 
penalties attached to the offenses specified in the sections of the Re- 
vised Statutes upon which the indictments are drawn, but the penalty 
for the second offense is greater than in said sections of the Revised 
Statutes. There is clearly, then, an inconsistency in the matte.r of pun- 
ishment, at least between the later act, which provides, in the rn?iin, 
more extrême penalties, and the sections of the Revised Statutes, which 
do not provide for such extrême penalties. But has the act any re- 
pealing clause? We find one relating to the repeal of inconsistent 
prior statutes relating to alcohol, and in the second title of the act, 
which relates to prohibition of intoxicating beverages, we find section 
35, as follows: 

"AU provisions of law that are inconsistent vs'itli this act are repealed orily 
to the extent of sucli Inconsistency and the régulations lierein pi-ovided for 
the manufacture or trafRc in intoxicating liquor shall be co)istrued as in ad- 
dition to existing laves. ïhis act shall not relieve any one from paying any 
taxes or other charges imposed upon the manufacture or traffic in such liq- 
uor. No liquor revenue stamps or tax receipts for any illégal manufacture 
or sale shall be issued in advance, but upon évidence of such illégal manu- 
facture or sale a tax shall be assessed against, and colleeted from, the person 
responsible for such illégal manufacture or sale in double the amount now pro- 
vided by law, with an additional penalty of $500 on retail dealers and $1,- 
000 on manufacturers. The payment of such tax or penalty shall glve no 
right to engage in the manufacture or sale of such liquor, or relieve anyone 
from criminal liability, nor shall tlrts act relieve any person from any lia- 
bility, civil or criminal, lieretofore or hereafter incurred under existing 
laws." • 

The portion of the act just qUoted contaihs a furth'er provision for 
a penalty différent from any penalty imposed for. a similar offense un- 
der the Revised Statutes, so far as the same hâve been brought to 
onr notice. We mention this because, as will be seen, the change in 



396 268 FEDERAL REPORTER 

the penalties is very important in detennining whether or not, as be- 
tween acts somewhat similar, tlie later repeals the former. 

But it is apparent, from the first part of the section last qiioted, 
that ail the provisions of law which are inconsistent with the National 
Prohibition Act are repealed to the extent of such inconsistency. Are 
the provisions of the later act now under considération inconsistent 
with the provisions found in the Revised Statutes? That they are 
apparently so may be urged from the différence in their purposes. The 
Revised Statutes, as we hâve said, were intended to protect the United 
States from loss of revenue in the conduct of what may or may not 
hâve been the lawful business of manufacturing intoxicating liquor 
for beverage purposes, whereas it appears in the National Prohibition 
Act, title 2, section 3, that — 

"AU the provisions of tliis act sliall be liberally construed to the end tliat 
the use of intoxicating liquor as a beverage may be prevented." 

There is a plain inconsistency between the purpose of the earlier 
acts and the purpose of the later act in such respect. Again, the later 
act is so broad and inclusive that it is difficult to find anything permitted 
by the Revised Statutes to be possessed or used in the manufacture of 
liquor which is not the subject of forfeiture and condemnation in the 
later act, except so far, perhaps, as that act relates to liquor for non- 
beverage purposes. So far as forfeitures go for violation of the reve- 
nue laws, there appears to be nothing which may be excluded from 
forfeiture under the National Prohibition Act. 

With respect to the penalties, it is observed that the penalties in the 
later act may be wholly différent from the penalties imposed for viola- 
tions of the Revised Statutes. Indeed, there seems to be such a clear 
repugnancy between the provisions of the Revised Statutes and the 
National Prohibition Act that the former must give way to the latter 
in prosecutions for the offenses set out in the indictments under con- 
sidération. Support for this position is found in the case of United 
States V. Tynen, 78 U. S. (11 Wall.) 88, 20 L. Ed. 153. In that 
case, Mr. Justice Field, who delivered the opinion, after considering 
two acts of Congress, uses the following language : 

"The flrst act makea the punishment for the offenses designated imprison- 
ment or fine. It provides that the punislinient shall be one or the other, and 
in so doing déclares that It shall not be both. The second act allows both 
punishments in the discrétion of the court ; it thus permits what the flrst law 
prohibits. 

"Again, the act of 1813 provides that the imprisonment, when imposed as 
a punishment, shall not be less thau three years, and may be extended to 
flve. The act of 1870 allows the imprisonment to be fixed at one year, and 
from that period upwards to flve years. In this also it permits what the 
first act forbids. 

"Again, the act of 1813 déclares that the fine, when imposed, shall not be 
Jess than $500. The act of 1870 allows the fine to be as low as $300, thus au- 
thorizing what the first act déclares shall not be done. 

"When répugnant provisions like thèse exist between two acts, the latter 
act is lield, according to àll the authorities, to operate as a repeal of the first 
act, for the latter act expresses the wil'l of the government as to the manner 
in which the offenses shall be subsequently treated." 
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It is snfifîcient to hold, theref ore, that the sections of thç Revised 
Statutes are repealed, at least in respect to the penalties therein pro- 
vided. 

[2] In the treatment of those indictments drawn under the Re- 
vised Statutes, we hâve not been disposed to quash the same, for the 
reason that, while the several counts charged violations of the revenue 
laws, yet there may be found in the indictment a charge that the de- 
fendant committed an offense under the National Prohibition Act. If 
he manufactured spirits for beverage purposes, he violated the later 
act. If he had a still or distilling apparatus set up, or wort, wash, 
and mash fit for distillation, he violated the National Prohibition Act, 
because he had in his possession property designed for the manufacture 
of liquor intended for use in violating title 2 of said act. 

We hâve recognized the niling in Williams v. United States, 168 
U. S. 382, 18 Sup. Ct. 92, 42 L. Ed. 509, that where an indictment 
properly charges an offense under the laws of the United States, that îs 
sufïicient to sustain it, although the United States attorney may hâve 
supposed that the offense charged was covered by a différent statute. 



tJNITED STATES v. DODSON. 

(District Court, S. D. Callfornia, S. D. September 16, 19^0.) 
No. 2062. 

1. Intoxicating: liquors '^=>134 — "Preserved sweet eider" deflned. 

Under National Prohibition Act, tit. 2, § 4(f), permitting tlie manu- 
facture for sale of "vinegar and presorved sweet clder," preserved sweet 
cider is eider witliout alcoliol and in which the possibility of tbe natural 
development of alcohol bas been prevented through treatment or the use 
of some sort of preservative. 

3. Intoxicating liqnors 'S=»134 — Sweet cider containiog preservative not "pre- 
served sweet cider." 

Sweet cider to which has been addcd one-tenth of 1 per cent, of ben- 
zoate of soda which retards, but does not prevent, the development 
therein of substantially the normal maximum of alcohol, held not "pre- 
served sweet cider," within the meanlng of National Prohibition Act, 
tit. 2, § 4(f), although Known in the trade as "preserved sweet eider." 

[Ed. Note. — For other définitions, see Words and Phrases, Second Sé- 
ries, Préserve.] 

3. Intoxicating liquors «3=236(13) — Chargé of sellii^ not sustained by proof 
of sale of sweet cider. 

An information charging défendant with the sale of clder contalning 
more than one-half of 1 per cent, of alcohol held not sustained by évidence 
of the sale of sweet eider contalning less than such per cent, of alcohol, 
although it later developed a larger content. 

Criminal prosecution by the United States against John B. Dod- 
son. Verdict of acquittai directed. 

An information was fllod against the défendant, alleging that on or about 
the 2d day of Aprll, 1020; he did "knowlngly, willfully, and unlawfuUy manu- 
facture, prépare for market, and sell for beverage purposes and not for the 

, ©ssPor other cases s^e same topic & KEY-NUMRER in ail Key-Numbered Digesta & Indexes 
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purposes of export certain Intoxicatlng Uquors In the manher as foUows, tftat 
Is tb say : Said John B. Bodson dld, at sald time and place, manufacture, 
prépare for market, and sell to H. E. Houk, one dD-gallon barrel of cider, 
whïch sàid cider so manufactured and sold by said Jolin B. Dodson was net 
put up and marketed in stçrile closed containers, and was not treated in a 
manner to prevent fermentation, and to insure the alcohollc contents of said 
cider tô remain below one-half of 1 per cent; of alcohol by volume, and which 
cider so sold by said John B. Dodson to said H. B. Houk then and there con- 
tained alcohol in excess of one-half of 1 per cent, by volume." 

Subsequehtly the défendant was brought to trial before a jury on the in- 
formation and it was developed thereln that défendant was the manager and 
directive head of a company éngàged in the manufacture and sale at wholesale 
of Cider, the expressed juice <*f apples ; that said' company regularly added 
benzoate oï soda, in thé proportion of one-tenth of 1 per cent, by volume, to 
such juice so manufactured by it at the time of its manufacture; that this 
benzoate of soda dld not, under normal conditions of heat and exposiire to the 
air, prevent the fermentation of the cider so manufactured and so treated, 
but, that it would merely retard such fermentation ; that ultimàtely, in spite 
of the addition of the ingrédient above named, the cider, in the course of a 
few days,' under normal conditions, thrOugh the usual processes of fermen- 
tation; would dëvelop its usual and normal maximum a^lcoholic content. 
The barrel of cider aUeged to hâve been sold by défendant to Houk, a' jobber, 
was finally purchased by a retail vender, and by him sold, in due course, to 
counter customers as a beverage. TJpon its being tested, some days after de- 
livery to the vender, and presumably several days after its manufacture and 
Chemical treatment, as hereinaboye ref0;*red to, it wap found to possess alco- 
hol to the extent of 4.8 per cent., by volume. 

The pro'ofs further showed, that apples': of the sort and kind used in the 
manufacture of this particular cider, unaffected by the addition of any Chem- 
ical agent, would, upon fcrmentatiorti dèVelop a maximum alcohollc content 
of about 5 per cent. Proof was also adduced that in the ty^de, fresh cider, 
to. which bas been add,ed oné-tenth of 1 per cent, of bënzbaïe of sdàa'^ is 
known as "preserved sweet cider." It was also In évidence; 'and uncpntra- 
dicted, that thé cider manufactured, by defendant's coijipany, àt the tîine of 
its delivery to the vender above rcferrod to,,beIng immèdiately subséquent to 
its manufacture, contained iess than one-half of 1 per cent, of alcohol. ITpon 
the close of the case, défendant moved for an instrucied verdict oh the ground 
that proof iiad failed to show défendant guilty of any crimié chargéd in the 
information or known to the law. 

J. Robert O'Cônnor, U. S. Dist. Atty., and Burton Briggs Crâne, 
Asst, U. S. Dist. Atty., both of L,os Angeles, Cal. 

Hudson P. Hibbard and Louis Kleindienst, both of Los Angeles, 
Cal., for défendant. 

BLEDSOE, Distriet Judge (after statirig the faets as above). Counr 
sel in this case hâve severally indicated that the màtter involved is 
one of great importance, and in conséquence the argument had on the 
motion made took a wider scope than was necessary for the détermi- 
nation of the bare question before the court. Appreciating the im- 
portance to the industry involved of a décision of the matter thus 
broadly presented, I havë endeavored in the time available to give to 
the contentions advanced the considération of whièh they were obvi- 
ously déserving. ] \ , ■ 

. ;i [1] In this behalf the some-what unugûal situation develops thàt I 
am constrained to disagree with the main argument advanced by de- 
fendant, and yet entertàin no hésitation as tô my 'duty tô grant the 
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motion Riàdé b'y hiifi,' Thîs ' follows becausê I belieV'e that the oply 
thipg for whiçh'the défendant could be convicted in this case ât alï 
would be the crime of selling a beverage which contained more than 
one^half of 1 per cent, of alcohol. There is no adéquate proof that 
he did that. iCeaving out the suggestion that it was sold by the cor- 
poration rather than by défendant, the proof offered by the govern- 
ment is tq thé effect that, tested several days after it had been sold, 
ànd when, under ail the évidence, and under the inforrrïation that 
cornes to us by means of common knowledge, the alcoholic content 
would hâve grown and increased, the beverage sold by him contained 
alcohol in excess of the amount allov^red by stâtute. This is overcome 
by defendant's proof, however, that, when solci, the excessive alco- 
holic content was not présent. 

Considérable reliance was placed in argument by défendant on an 
unreported case decided by Judge Augustus N. Hand, of the South- 
ern District of New York,.August 17, 1920, Hildick Apple Juice Co. 
V. Williams, 269 Fed; 184. The controversy there arose over the ques- 
tion of the sufficiency of the allégations in the bill of complaint in a 
suit to compel the issuance of a permit to manufacture preserved sweet 
"cider. Section 6, tit. 2, Volstead Act {41 Stat. 310). A motion was 
made to dismiss the bill, and Judge Hand indicates that he was bound 
by the allégations contained in the bill, with the conséquent admission 
of their verity in virtue of the motion to dîsmiss, and, not having the 
facts before him, he héld tlie bill sufficient in its averments to justify 
the relief asked. The casë'is Mrdly a précèdent hère; yet, if it goes 
to the extent claimed, I f«el fcdnstrained to dissent from it in soraeof 
its broadér âspectsi ■ : 

If anythihg is well settled and determined, it is that thé Volstead 
Law, enactçd pursuant to, and in conse(]uence of, the adoption of the 
Eighteenth Artièndriiéijt tô the fédéral Constitution, was intended and 
caléulai:ed by Congrèss, and by those interèsted in its passage, to pro- 
hibit the manufacture, sale, and transportatioti, for beverage purpdses, 
ôf ahy ând evèrykind of intoxicating liquor within the United States; 
and Cohgress expressly defined such "intoxicating liquor" to be any 
spirituous, vîjuqus, malt or'fermented liquor or liquid "fit for usé for 
beverage purposes" containing alcohol to the extent of "qne-haif Of 
one per cent, or more" by volume. Volstead Law, tit. 2, § 1. So that 
by this law> whith was eniacted after much considération of the.cir- 
cumstances arid of thé obvious intent and purpose of the people of the 
United States, as reflected by their ratification of the amendmerit, it 
was' definitely and positively determined that any liquor or liquid, fît 
for use as a beyerage, and possessing alcohol in excess of the maximurfi 
mentioned, might not be rtianuf actured, , sold, or transported in the 
United States. Even its mère possession was similarly prohjbited, save 
under exceptional, severely necessary, and obviously barmlëss çiri^um- 
stances. 

' This'condasion resultSj.tiot only from the reading of the act in its 
èntii-ety, looking at the bi'g purpose in view and the means to be em- 
ployed to gain the end sought, but also from the language of section 
3 of title 2, the "controlling -section of the act, which is tothe effeçt that: 
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"No permn sliaU on or after the date when the Elghteenth Amendinent to 
tlie Constitution ot the United States goes into efleet, manufacture, sell, 
barter, transport, import, export, dellver, furnlsh or possess any Intoxlcatlng 
Uquor, ezcept as authorlKed In this Act, and ail the provisions of this Act 
sliall be liberally construed to the end that the use of Intoxlcatlng Ugnor as 
a beverage may be prerented." 

Hère, in unequivocal language, we hâve a déclaration on tjie part of 
Congress tbat, however tliis act niay be viewed, and tested by every 
means known to those whose duty and f unctipn it is to construe stat- 
utesy in every instance the statute "shall be liberally construed to the 
end that the use of intoxicating liquor as a beverage may be prevent- 
ed." Nothing can be plainer than that, and it seems to me that Con- 
gress there, as it might properly do, has said that the courts shall not 
seek to construe the statute->so as to permit the use of intoxicating 
licjuors as a beverage, but that they shall use ail reasonable means, to 
construe it so as to prevent suchuse. / 

In so far as the prohibition ahove mentioned applied tq the manu- 
facture, sale, or transportation of beverages, actually, as opposed to 
constructively, intoxicating, because of their alcqholic content, the 
congressional enactment was but an express récognition of the consti- 
tutional mandate. In so far as Congress, in aid of the gênerai purpose 
of miakinf possible the practical çnforcement of . .prohibition, fixed a 
définite, niiaximum alcoholic content to "nonintoxicating" beverages, 
it was aeting clearly within its competency,; and was proceeding in a 
way ealculated to the attainment of the ultimate and in view and the 
successful performance of the duty imposed upon it by the constitu- 
tional amendment. Rhodc Island v. Palmer, 253 U, S. 350, 40 Sup. 
Ct. 486, 588, 64 L. Ed. 946. decided June 7, 1920; Ruppert v. Caffey, 
251 U. S. 264, 40 Sup. Ct. 141, 64 L. Ed. . _. ; 

In connection with the language herein above quoted from section 
3, there is a matter referred to by Judge Hand in his décision. Hil- 
dick Apple Juice Co. v. Williams, supra. He says : 

"it is important to note, however, that section 3, in splte çf the prohibition 
clause, and the clause provldlng for a libéral construction of ail the provisions 
of the act, in order to prevent the use of Intoxicating liquor as a beverage, 
contalns a careful limitation of its swéeping provisions in the words 'except 
as autliorlzed in this act.'" 

Now, that is true ; but I cannot indulge in the implication theref rom 
that seems to hâve been indulged in by Judge Hand. This exception 
is merely in keeping w^ith, and in reco^ition of, other spécifie provi- 
sions in the act permitting the manufacture, sale, possession, etc., of 
"intoxicating liquor" for certain nonbeverage purposes, such as sacra- 
mental, médicinal, etc., and for its possession in private dwellings only 
(title 2, § 25) for beverage purposes. It is in no wise inconsistent with, 
or counter to, the gênerai purpose of the act, as I hâve endeavored 
hereinabove to set the same forth. 

Thé position of the défendant herein is that, in virtue oî certain pro- 
visions contained in section 4 of title 2 of the Volstead Law, he is 
aùthorized to make cider^ — express the juice of apples. — ;and that he 
convèrts his immédiate product intowhat is "known to thè trade" as 
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"preserved sweet cider," merely by the addition of one-tenth of 1 
per cent, of benzoate of soda, and that, thus treated, he may distribute, 
and his distributees may lawfully vend, the resulting product, irrespec- 
tive of the alcoholic content or intoxicative effect that may develop 
after it shall hâve left his hands. And in this connection it must be 
remembered that under the proofs herein it is shown that the addi- 
tion of benzoate of soda, in the minute quantity named (but being the 
maximum quantity usable in food products under the National Pure 
Food Law [Comp. St. §§ 8717-8728]), will not suffice at ail to pre- 
vent fermentation and conséquent development of alcohol; it merely 
retards such action. Under favorable (normal) conditions of heat, 
in this climate, fermentation will in the course of a few days proceed, 
and approximately the normal and usual quantity of alcohol, dépendent 
upon the sugar content of the apple juice, will accrue in spite of the 
previous addition of the benzoate of soda. 

In this wise, despite the admixture of the bonzoate of soda, the ap- 
ples generally used by défendant, under the conditions normally ol> 
taining, would develop alcohol to about 5 per cent, by volume. The 
cider in évidence herein showed almost that alcoholic content. Ad- 
mittedly, such a beverage would be intoxicating. Obviously, it is 
clearly in excess of the alcoholic content permitted by the express 
terms of the Volstead Act, as already indicated. Section 4 of title 2, 
which bas been referred to, says : 

"The articles enumerated In this section shall not, after having been manu- 
factured and prepared for the market, be subject to the provisions of this 
act, if they correspond with the following descriptions and limitations, 
nàmely : 

"(a) Denatured alcohol," etc. 

"(b) Médical préparations manufactured In accordance wlth formulas," 
etc., "unfit for use for beverage purposes. 

"(c) Patented, patent, and proprietary medlclnes that are unfit for use for 
beverage purposes. 

"(d) Toilet, médicinal, and antiseptic préparations and solutions that are 
unfit for use for beverage purposes. 

"(e) Flavoring extracts and syrups that are unfit for use as a beverage, or 
for intoxicating beverage purposes. 

"(f) Vinegar and preserved sweet cider. 

"A person who manufactures any of the articles mentloned in this section 
• * * shall secure permits to manufacture such articles," etc. 

To my mind, the idea there was that any one who prepared and 
manufactured the things specified should not be at ail subject to the 
pénal provisions of the act ; in other words, any one had the right, 
pursuant to régulations which should be had, and in virtue of the per- 
mit provided for, to manufacture and prépare for the open market 
any of the things specifically named and described. 

As showing that Congress, even in its grant or récognition of this 
privilège, was very careful with respect to the précise right to be en- 
joyed, it is to be observed that, not only were the sanctioned articles 
named and described with definiteness, but, in order that they should 
be within the exception created by the section, they had to "correspond 
with the following descriptions and limitations." This language, to 
my mind, indicates a sedulous endeavor on the part of Congress to 
'J68 P.— 26 
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provide that the thirigs which might be sold (by the manufacturer and 
thereby serve to protect atiy subséquent vender) must clearly and 
undisputably fall withîn the "descriptions and limitations" prescribed 
in détail. It seems clearly declaratory of, and in strict conformity to, 
the gênerai purpese that "the use of intoxicating liquor as a beverage" 
was to be "prevented." And among the things "described and limit- 
ed," which might be sold, in conformity with the gênerai purpose an- 
nounced, was "preserved sweet cider." 

If, then," the thing actually manufactured and sold by défendant at 
wholesale was "preserved sweet cider," in virtue of the positive lan- 
guage of section 4, notwithstanding it might possibly develop, through 
the usual processes of fermentation, an alcoholic content in excess of 
the amount allowed by law, it was not at that tîme, or at any time 
thereafter, to be construed to be subject to the pénal provisions of the 
Volstead Law. Parenthetically, however, if, at the time of its man- 
ufacture and distribution by the défendant, it was merely "nonintoxi- 
cating," because below the prohibited alcoholic content, yet was not in 
fact "preserved sweet cider," and it afterwards developed the pro- 
scribed alcoholic content — in the language of the street, "acquired a 
kick" — its subséquent sale would render the vender liable to ail the 
provisions of the act respecting an unlawful marketing of a prohibited 
article, viz. "intoxicating liquor." 

So it would seem that, in substance, under the argument addressed 
to the court by défendant, the duty of the court is to déclare what 
Congress meant in section 4 by the use of the words "preserved sweet 
cider." It is hornbook law, of course, as declared in 36 Cyc. 1106, that: 

"The great fundamental rule in construing sta tûtes Is to ascertain ànd glve 
effect to the Intention of the Législature. This intention, however, must be 
the intention as expressed in tlie statute, and where the nieaning of the lan- 
guage used is t)iain, it must be given effect by the courts, or they would be 
assuming législative authority. But where the language of the statute is of 
doubtful meaning, or where an àdïïerencè to the strict letter would leàd to 
injustice, to absurdity, or to contradlctory provisions the duty devolves upon 
the court of ascertaining the true meaning. If the intention of the Législa- 
ture cannot be discovered, it is the duty of the court to give the statute a 
reasonable construction, consistent with the gênerai principlês of law." 

The same authority (page 1114) states the rule to be that: 

"In the interprétation of statutes, words in common use are to be con- 
strued in their natural, plain, and ordinary signification." 

And in this behalf I understand the practice to be gênerai aniong 
courts, in endeavoring to ascertain what thé "ordinary signification" 
of a word or phrase iS, to hâve recourse to the usual avenues of infor- 
mation made use of by those concernèd with the meaning bf a word 
or, phrase, to wit, ackhowledged and accepted lexicogràphical author- 
ities. In such an exigency, I hâve turned to the Century Dictionary, 
which I understand to be a recognized authority in the matter of défi- 
nitions of terrtis in common use, and dépendent upon popular usage 
and gênerai acceptance for their meaning, and there find définitions 
which I deem of aid to the court in the pending controversy. 
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"Cider" is defined as: 

"Formerly, any liquor made of the juice of fruits; now, the expressed 
juiee of apples, elther before or after fermentation." 

That is the définition of the generic term "cider." Descending to 
the species, the définition proceeds : 

"Hard cider — fermented cider ; cider that lias lost Its sweetnëss from 
fermentation." 

In passing, I think that is a définition and description that has long 
been familiar to the great mass of the common people, viz. that "hard 
cider" was cider that possessed a stimulating and intoxicating efïect, 
due to its acquisition of a substantial and potent alcohohc tontent, 
through the processes of fermentation. 

"Sweet ' cider," another species, "is cider before fermentation, or 
cider in which fermentation has been preventetl," That définition 
seems simple and, décisive. It is to the efïect that sweet cider is cider 
which has not yet become "hard cider"; that is, has not acquired an 
alcoholic content by fermentation. "Fermentation" is defined in the 
saole dictionary as: • ; ' , . 

"A décomposition produced in an orgauic substance by tlie physiological 
action of a living organlsm, or by certain unorganized agents." . 

This description conforms in every respect to the testimony given 
in this case, respecting the production of alcohol in cider through the 
processes of fermentation. The Century continues : 

"It may be cliecked or aUogetlier prevented by anything wliich prevents the 
growth of organisms, as by exclusion pf the germs or spores, by subjection 
to a température too high or too Ipw, by the présence of too large a propor- 
tion of sugar, or of a substance called an antiseptic, which acts as a poison 
to the organism. Alcoholic fermentation In saccharine solutions," of which 
cider is one, "or fermentation In Its most restrlcted sensé, may be produced 
by one of several organisms." 

The same authority says of the word "préserve," of which "pre- 
served" is the past participle, that it means : 

"To prépare In such a manner as to resist décomposition or fermentation ; 
to prevent from spoiling by the use of preservative substances, with or with- 
out the use of the agency of heat " 

Now, I gathër from thèse définitions, coming from a recognized 
authority, that "preserved sweet cider," that article which is to be 
without the terms and beyond the purview of the pénal provisions of 
the Volstead Law, must be not only "sweet cider" — cider which has 
not fermented ; cider which is devoid of alcoholic content coming from 
fermentation— but also that it must be "preserved" ; it must be cider 
to which some preservative, in the nature of heat or otherwise, has beeii 
applied, contributed in sufficient quantity to insure that its sweetriess 
and its nonfermented, nonalcoholic state may be maintained. In other 
words, it must not only be "sweet cider," within the meafting to be ac- 
corded to that term, as defined by authorities ; it must be "preserved" 
sweet cider. Or, to phrase it still more simply, "preserved sweet 
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cider," under the accepted définition, is cider without alcohol, and in 
which the possibility of the natural deyelopment of alcohol has bee 
prevented, through the use of some sort of preservative. 

[2] Evidence has been offered, similar to the allégation in the 
same behalf in the Hildick Gase, supra, that in the trade, and by the 
custom and usage of the cider business, "preserved sweet cider" is un- 
derstood to be merely ordinary cider "to which one-tenth of 1 per 
cent, of benzoate of soda has been added." As above adverted to, it 
is also in évidence that such addition does not prevent the accrual of 
substantially the normal maximum alcoholic content. It merely serves 
to retard such accrual. 

The net resuit is that in the long run, by the time the consumer goes 
to purchase it at retail (if a few days shall hâve elapsed), the maximum 
alcoholic content will hâve developed, despite the addition of the chem- 
ical ; and, the maximum alcoholic content beirig approximately 4% 
or S per cent, by vdlume, an actual and substantial intoxicative eflfect 
will likewise hâve developed. In the case at bar, four or five days 
after delivery to the vender by the défendant, the cider was found to 
contain alcohol to the extent of 4.8 per cent, by volume. 

Now, I do not believe that Congress, when, with obvious and solicit- 
ons care it enacted the Volstead Law, ever intended that any such 
resuit should be made possible under its permissive terms. Having 
determined that prohibition should be made effective and a fact, and 
that the gênerai possession and use of intoxicating liquors should not 
be allowed; having, in furtherance of that broad purpose, in a sensé 
at least, stricken down the great vineyard interests of this and of 
other States, by saying that their fermented products might not be 
manufactured and vended, as they theretofore had been, I cannot be- 
lieve that it at the same time intended to exclude and except, from the 
limitations and liabilities resting upon ail other people, merely those 
persons who were so fortunate as to be involved in the growth or 
the vending of apples, or the cider that might be expressed there- 
from. In other words, no possible reason may be advanced why Con- 
gress, deliberately and by décisive language, should hâve prohibited 
the sale of the juice of the grape, whatever its alcoholic content, so long 
as it equaled or was in excess of one-half of 1 per cent., and at the 
same time openly, avowedly, and intentionally permitted the sale of 
the juice of the apple, irrespective entirely of what its alcoholic con- 
tent might be, or might become, so long, forsooth, as it contained one- 
tenth of 1 per cent, of benzoate of soda. It cannot be imputed to 
Congress that it had any such unjust and inconsistent intention — an 
intention directly counter to the gênerai purpose of the act, as I hâve 
heretofore indicated, and an intention, as a matter of fact, going in the 
very teeth of the constitutional amendment itself, which prohibited the 
manufacture, sale, and transportation of ail "intoxicating liquors," 
whether they were the product of the apple, the grape, or otherwise. 

The rational construction of the act, and of this portion of it, 
therefore, I conceive to be to the effect that he who would make a 
vendible beverage from apples is under the same sort of gênerai obliga- 
tion and limitation as he who would make a vendible beverage from 
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grapes ; if it be intoxicating, it cannot be sold ; if it be not intoxicating, 
it may be sold. And again, for piirposes of emphasis, no less than of 
clarity, the degree of alcoholic content specified in the statute is de- 
terminative of whether or not it is, within the terms of he law, intoxi- 
cating. 

Counsel argues that there was no reason for inserting the clause re- 
ferring to "preserved sweet cider" in section 4 unless it was the inten- 
tion thereby to legalize the manufacture and sale of cider of normal al- 
coholic content; in other words, that cider without the proscribed al- 
coholic content could be sold anyhow, and in complète disregard of 
the act, because of its lawful and innocuous nature, and that the actual 
insertion and mention of the thing referred to as "preserved sweet 
cider" was itself a démonstration that something, which under the 
law otherwise might not be sold, might, in view of this spécifie provi- 
sion, be sold anyhow. 

The difficulty with this argument is that, taken in connection with 
other things referred to in section 4, and particularly in clause (f), it- 
proves too much. "Vinegar" is mentioned in clause (f) as a thing 
that, "having been manufactured and prepared for the market," shall 
not be "subject to the provisions" of the act. If counsel's argument 
were well taken, vinegar, which ordinarily would fall in the same cate- 
gory as nonalcoholic cider, with respect to its harmlessness and vendi- 
bility, need not hâve been mentioned in the statute. The fact that it 
was expressly mentioned shows that Congress was not intending, by 
section 4, to permit the sale of something which otherwise might not 
hâve been permitted. 

A possible, and I think the probable, reason for the insertion of both 
thèse items was because of the appréhension that might bave been in- 
dulged in by Congress that perhaps, in spite^ of ail of the steps that 
might be taken, in conformity to régulations or otherwise, to insure 
the préservation of the nonalcoholic quality of either "vinegar" or 
"preserved sweet cider," it might possibly eventuate that, due to the 
opération of natural agencies and chemical changes, fennentation 
might ensue or continue, and alcohol in prohibited quantity thereby 
develop. For that reason the provision was made that if the things 
mentioned, to wit, "vinegar and preserved sweet cider," corresponded 
with the designated "descriptions and limitations," they should not, 
after having been manufactured and prepared for the market, pursuant 
to and in accordance with the terms of the permit to be exacted, be 
subject to the provisions of the act. In other words, if the thing was 
in fact "preserved sweet cider" at the time of its manufacture and 
préparation for the market, but thereafter developed some alcoholic 
élément or content in excess of the amount allowed by law, in spite 
of provision taken to prevent such resuit, that fact or condition should 
not serve to render it an unsalable thing. But by the same token it 
was expressly declared, as I sensé it, that the thing that is to be man- 
ufactured and prepared for the market was to be "preserved sweet ci- 
der" ; that is, cider devoid of the prohibited alcoholic content, and pre- 
served in such a way as that the subséquent development of the prohib- 
ited alcoholic content would, in ail probability, be prevented. 
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This conclusion, I think, is substantially supported by another clause 
in tlie act, found in section 29, the section devoted to penalties, and 
reading as follows : 

"The penalties provided in this act against the manufacture of llquor with- 
out a permit shall not apply to a person for manufacturing nonintoxlcating 
cider and fruit juices exelusively for use In hts home but such cider and fruit 
iuiees shall not be sold or delivered except to persons having permits to 
manufacture vinegar." 

It must be remembered that the "liquor" ref erred td in this provision 
is, as above stated, any liquid of the proscribed alcoholic content. So 
the provision is declaratory thât the penalties provided for the manu- 
facture of any liquid containing alcohol in excess of the one-half of 1 
per cent, without a permit shall not apply tq à person for manufac- 
turing nonintoxicating cider (that is, cider containing less than one- 
half of 1 per cent, df alcohol) exelusively for home use. But in this 
connection a positivé inhibition is lâîd upon the sale of such cider to 
any one except to a person having a permit, and therefore intending 
to' use the cider, for the manufactùrp of vinegar. In other words, 
it may not be vended for beverage purposes. 

If, as broadly contended by défendant, it had been intended by 
secton 4 that intoxicating cider might be manufactured and vended with 
impunity, Congress would never hâve inserted the provision that non- 
intoxicating cider might be made merely for home use, and that its sale 
should be restricted to those who were intending to use it for vinegar 
only. In other words, the net resuit of the inclusion of this provision 
is to make more manifest the gênerai intent and purpose of Congfess 
heretofore adverted to, viz. that the vendibility generally, and the 
possession and use outside of the home, of intoxicating liquors for 
îaeverage purposes, is taboo. . 

Referring again to the décision of Judge Augustus N. Hand in the 
Hildick Case : He seems to hâve felt himself bound by the language 
of the complaint vvhich was before him, and the verity of which vi^as 
admitted by the motion to dismiss. It was therein alleged that the 
product resulting from the expressed juice of fresh apples, treated 
by the admixture of one-tenth of 1 per cent, of benzoate of soda, "is 
and for many years has been knovvn as 'preserved sweet cider.' " It 
was also alleged, further on in the bill, that the products therein under 
considération "are made from unadulterated juice of apples, and that 
they are preserved in the best way practicable, and that their product 
is 'preserved sweet cider.' " 

This is merely another way of stating the fact and contention, above 
adverted to, that if the cider actually made has been treated with one- 
tenth of 1 per cent, of benzoate of soda, and is theretore m the trade 
known as "preserved sweet cider," then, irrespective and in spite 
of its actual alcohoHc content and intoxicative effect, it is still vendible 
and possessable, in the face of the prohibitory provisions of the Vol- 
stead,Law. However, I do not think that the understanding or practice 
of the trade, or a custorn or usage of the art involved, is to control 
the construction of an act of CongreSs. Usage or custom is frequently 
resorted to, in practice, to explain or render less uncertain what the 
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parties may hâve liad in mind in entering into a gîven contract. In 
Union Pacific R. R. Co. v. U. S., 10 Ct. Cl. 548, however, it was held 
that, as to a statute, its construction, and therefore enforcement, must 
be in accordance with the rules applicable to the construction of 
statutes, rather than according to the rules applicable to the construc- 
tion of contracts. 

In the same spirit, the Circuit Court of Appeals of the Eighth Cir- 
cuit, in U. S. V. Pine River Logging & Improvement Co., 89 Fed. 907, 
at page 915, 32 C. C. A. 406, at page 414, had occasion to construe the 
meaning to be accorded to the phrase "dead timber," as used in a cer- 
tain statute applicable to the controversy. The défendants had ofïered 
testimony to the effect that the phrase had acquired a certain mean- 
ing in consonance with their contentions "by reason of a well-known 
custom or usage prévalent throughout the United States, or prévalent 
throughout a large portion of the United States." In response to 
this the court said : 

"The proper office of a custom or usage Is to explain the meaning of a 
private contract which Is so vague or uncertain that the Intent of the parties 
thereto cannot be deteriuined without the aid of such extrinsic évidence. 
Barnard v. Kellogg, 10 Wall. 383; Robinson v. U. S., 13 Wall. 363. And, 
while it may be that proof of a custom or usage is sometimes admissible to 
aid in the construction of a statute, as well as a private contract, yet vrhen 
it is ofCered for that purpose, and with a view of altering the ordlnary mean- 
ing of ordinary words or phrases, the évidence concerning the usage ought to 
shovsr that it was prévalent in ail sections where the law was to become opera- 
tive, and was so far uni versai in "the sections where it prevailed, as to leave 
no room for doubt that the usage was known to the lawmaker, and that the 
statute which it serves to modify was enacted with référence thereto." 

It suffices to say that the proof in this case, irrespective of what 
the allégations in the complàint before Judge Hand may hâve amount- 
ed to, falls short of measuring up to the requirements stated in the 
opinion just cited. There may hâve been a custom in the trade respect- 
ing the name to be accorded to cider treated with the slight percentage 
of benzoate of soda. There is nothing to indicate, however, that 
Congress was apprised of such usage of custom ; and if the récogni- 
tion of such nsage or custom carries with it the implication that any 
cider so treated, irrespective of its actual alcoholic content and in- 
toxjcative efïect, might be vended and possessed generally, as defend- 
atit herein contends, it 'is so opposed to the gênerai spirit and intent 
and assumed purpose of Congress in the enactment of the Volstead 
Act as to justify the conclusion that Congress was not in any way 
advised thereof . 

,So, in conclusion, my holding is that Congress, in the enactment of 
this statute, did not, in any wise or at ail, intend to permit the gênerai 
and unrestriçted sale of cider, if at the time of such sale it actually 
contained an amount of alcohol in excess of that allowed by law, irre- 
spective of whether or not it had previously been treated by a preserva- 
tive; in other words, that the intent of Congress was, that for cider 
to be vendible, the alcohol should be ont of it; not merely that a 
preservative should be in it. 
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[3J The défendant herein, however, is charged with having sold cider 
that did contain more than one-half of 1 per cent, of alcohol. There is 
matter contained in the information to the effect that the cider man- 
ufactured and sold by him was not — 

"put up and marketed In stérile closed containers, and was not treated in a 
manner to prevent fermentation, and to insure tlie alcoliolic contents of sald 
cider to remain below one-half of 1 per cent, of alcohol by volume." 

The language quoted, and apparently made a part of the charge 
sought to be placed against the défendant, is taken from section 36 
of the Régulations adopted and promulgated by the Commissioner of 
Internai Revenue, pursuant to authority vested in him in the Volstead 
Act (section 1 of title 2). It spécifies the means whereby the expressed 
juice of the apples may be converted into and continued as "preserved 
sweet cider." No statute, however, makes a violation of any such 
régulation a punishable crime, and therefore défendant may not be 
penalized in this proceeding, even if it be shown that he has committed 
such violation. U. S. v. Eaton', 144 U. S. 677, 688, 12 Sup. Ct. 764, 
36L. Ed. 591. ' ' 

In so far as we are concerned with the, case, the only charge is a sale 
of cider containing the proscribed alcoholic content. Of this there is 
no proof in the case that willsatisfy me, and therefore I feel that I 
am justified in instructing the jury to return a verdict of not guilty 
on both Gounts, with respect to the crime lawfully and appropriately 
charged. 



UNITED STATES v. BOKKOWSKI et aL 

(District Court, S. D. Ohio, W. D. May 24, 1920.) 

1. Searches and seizures «S» 3— Magistrale lïiust flnd probable cause bèfore 

issuing search warrant. 

Under the Fourth Amendment, a fédéral search warrant may be Issued 
only on an application on oath showing.probable cause and particularly 
describlng the place to be searched and the things to be seized, and whether 
facts are shown sufflcient to constitute probable cause must be determined 
by the magistrate, who is not authorized to issue a warrant pro forma 
merely because an affida\it is tiled. 

2. Searches and seizures "©^S — Must be in strict compliance with statute. 

In obtaining and in proceeding under search' warrants, there must be 
strict compliance with whatever formalities are required by statute. 

3. Searches and seizures <E!=>3 — Description in warrant of place to be searched. 

The description of the place to be searched in a search warrant is suffi- 
eient, if such as to enable the oflicer to whom the warrant is issued to lo- 
cate the same with certainty, as by street number; but a misdescrtptipn 
as to ownershîp will render the warrant void. 

4. Searches and seizures '^=^3 — "John Doe" warrants to be avoided. 

Where the liame of the accused person is known, it must be stnted In 
the affldavit and search warrant, and if not known that fact should be 
stated ; but where it eau reasonably be doue "John Doe" warrants are to 
i be avoided. 

<gz3For other cases see same topic &. KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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5. Searches and seizures <^=>3 — If niade at ni^t, authority should appcar 

in warrant. 

So far as reasouably practlcable, searches Should be executed in the 
daytime, and If to be made at night the authority for so doing should 
appear in the warrant. 

6, Intoxicating liquors 'S=>2il — OiTicer smelling commission of crime may 

search and arrest. 

Where prohibition agents smelled raisins cooking in a nearby house, 
wliich through their expérience told them that a crime was being com- 
initted, their entry and search of the house, the arrest of défendants 
found there conducting an illicit still, and seizure of the apparatus used 
held within their authority. 

Criminal prosecution by the United States against Félix: Borkowski 
and John Lucas. On application for return of property seized. De- 
nied. 

James R. Clark, U. S. Dist. Atty., and R. T. Dickerson, Asst. U. S. 
Dist. Atty., both of Cincinnati, Ohio. 

Murphy, Elliff & L,een, of Dayton, Ohio, for défendants. 

SATER, District Judge. [1] This case is one of several, in which 
application was made, prior to entering upon trial, for the return of 
property seized without a .search warrant, or on the alleged ground 
that the warrant on which the officers acted in making the seizure and 
the affidavit on which such warrant was based were insufficient. It is 
appropriate that in deciding this case I should, on account of the 
rather unusual situation existing hère, say something that may operate 
as a guide in the future on the subject of search warrants. The gor- 
ernment's officers and those whom they called to their assistance can- 
not be said to hâve been wanting in diligence in perf orming their work. 
I am satisfied that the officers hâve acted according to the light that is 
within them, and yet the procédure in the filing of affidavits and the is- 
suing of warrants has been so unfortunate that no one connected there- 
with will désire its continUânce. From direct inquiry I hâve learned 
that the government's officers were either net instructed at ail or im- 
perfectly instructed as to their rights and power. Their want of in- 
struction as to légal requirements makes their action appear amateurish. 

The Fourth Amendment to the fédéral Constitution provides that 
the right of the people to be secure in their persons, houses, papers, and 
effects against unreasonable search and seizure shall not Se violated, 
and no warrant shall issue, but upon probable cause, supported by oath 
or affirmation, particularly describing the place to be searched and the 
persons or things to be seized. The provision of the Fifth Amendment, 
th,at no person shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property without 
due process of law, will not be considered in what is to be said. 

The language of the Fourth Amendment is substantially adopted 
in the several states. Their statutes may vary in minor particulars, 
but in the main are similar. Original section 1014, Rev. St. U. S. 
(Comp. St. § 1674), was adopted as early as 1789. It provides that, 
for any crime or offense against the United States, the offender may, 

<g=:>Por other ca6es see same topic & KBY-NUMBER in ail Key-Numbered Uigests & ludeiea 
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by any justice or judge of the United States, of by any commissioner 
of a Circuit [District] Court to take bail, or by any chancelier, judge 
of the Suprême or superior court, chief or first judge of common pleas, 
mayor of a city, justice of the peace, or other magistrate of any state 
where he may be found, and agreeably to the usual mode of process 
against offenders in such state, and at the expense of the United States, 
be arrested and imprisoned, or bailed, as the case may be, for trial 
before such court of the United States as by law has cognizance of the 
offense, etc. The use of the langUage "agreeably to the usual mode of 
process against offenders in such state" is to be noted. Proceedings for 
holding an accused person to answer to a criminal charge are assimi- 
lated to those under the laws of the state in which the proceedings take 
place, and ail the régulations and steps incident to the proceeding before 
a United States commissioner, from its commencement to its close, are 
guided by the state laws, so far as they may be applicable to the fédéral 
courts, if no rule upon the same subject has been prescribed by the 
fédéral statutes. U. S. v. Sauer (D. C.) 72 Fed. 671. To section 10, 
Byrne on Fed. Cr. Proc, are cited some of the cases which make it 
clear how a search warrant should be ob,tained and what the prerequi- 
sites are. The f orm of affidavit and , search warrant found in Swan's 
Treatise (21st Ed.) pp. 933, 934, Loveland's Form'3, Fed. Prac. 
vol. 1, pp. 1088, 1089, and the form shown in Kercheval v. Allen, 
220 Fed. 262, 265, 135 C. C. A. 1, decided by the Eighth Circuit Court 
of Appeals, are safe guides for procédure in both state and fédéral 
courts. . ' 

[2] The rule is that there must bè compliance with whatever formali- 
ties are required by statute. 19 Ency. PL & Pr. 327; 25 Am. & Eng. 
Ency. Eaw, 147. On this point it is said in Archbold's Crim. Pi:. & Pr. 
(8thEd.) 131: 

"The proceedings upon search warrants should be' strlctly légal, for there 
Is not a description of process known to the law, tlie exécution of which is 
more distressing to the citizen. Perhaps there is none which excites such in- 
tense feeling in conséquence of its humlliating and degrading effects." 

A search warrant may issue only 'upon probable cause, supported by 
oath or affirmation. The question of probable cause must be submitted 
to the committing rnagistrate, sb that hé may exercise his judgment 
as to the sufficiency of the ground for believing the accused person 
guilty. 25 Am. & Eng. Ency. Law, 147' et seq. The United States 
commissioner, or other officer with whom an affidavit is filed, may not, 
simply because such affidavit is presented, issue a warrant. The affi- 
davit must itself be sufficient, must state facts which justify the issu- 
ance of a warrant and the commissioner or such other officer is required 
by law to satisfy himself of the sufficiency of the affidavit and that the 
circumstancCs call for the issuance of a warrant. Note, for instance, 
the language of the Ripper Case, 178 Fed. '24, 26, 101 C. C. A. 152, 
decided by the Eighth Circuit Court of Appeals, in which it is said that 
the oath in writing (affidavit) should state the facts from which the 
officer issuing the warrant may détermine the existence of probable 
cause, or there should be a hearing by him with that purpose in view. 
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The immunity granted by the Constitution should not be lightly set 
aside by a mère gênerai déclaration of a nonjudicial officer that he bas 
reason to believe and does believe, etc. The undisclosed reason may 
f ail far short of probable cause. See, also, U. S. v. Tureaud (C. C.) 20 
Fed. 621. 

[3] In describing the place to be searched, it is sufficient if the officer 
to whom the warrant is directed is enabled to locate the same definitely 
and with certainty. This does not necessarily require the exact légal 
description to be given, such as ordinarily appears in deeds of record 
in the county recorder's office. The description may be such as is 
known to the people and used in the locality in question, and by inquiry 
the officer may be as clearly guided to the place intended as if the légal 
record description were used. In 19 Ency. of PL & Pr. 329, it is said 
that a désignation which identifies with reasonable certainty the place 
or places to be searched is sufficient, as by describing the house as of a 
certain number on a certain street and as occupied and owned by the 
named person ; but the description as to ownership must be such as to 
identify certainty the place to be searched, and a misdescription in this 
regard will render the warrant void. In the notes to the text are cited 
cases indicating to what extent the description of the place should coïn- 
cide with that found in a deed for the conveyance of land. The text 
of 35 Cyc. 1266, and the cases cited to the point of particularity in de- 
scription, will be found instructive, some of which are Smith v. Mc- 
Duffee, n Or. 276, 283, 142 Pac. 558, 143 Pac. 929, Ann. Cas. 1916D, 
947; Rose v. State, 171 Ind. 662, 668, 87 N. E. 103, 17 Ann. Cas. 
228; McSherry v. Heimer, 132 Minn. 260, 261, 262, 156 N. W. 130; 
Metcalf V. Weed, 66 N. H. 176, 177, 19 Atl. 1091. 

[4, 5] Where the name of the accused person is known, it should be 
stated in the affidavit and search warrant. Indeed, it is said in 3 Cyc. 
930, that an affidavit which f ails to name in its body a known défendant 
is insufficient. Frequently the name of the party is not known. In that 
case the rule stated in Dougherty v. Gilbert, Tappan, 39, may be fol- 
lowed; it being there said that a warrant may be légal, although the 
name of the person charged is not insertedin it, provided he be properly 
described and it be stated that his name is unknown. Where it can rea- 
sonably be done, "John Doe warrants" are to be avoided. U. S. v. 
Doe (D. C.) 127 Fed. 982; West v. Cabell, 153. U. S. 78, 85, 86, 14 SUp- 
Ct. 752, 38 L. Ed. 643 ; Weaver v. Ficke, 174 Ky. 432, 192 S. W. 515. 
It is also advisable that as far as is reasonably practicable, at least, 
searches should be executed in the daytime. If a search is to be made at 
night, the authority for so doing should appear in the warrant. Act 
June 15, 1917, 40 Stat. 217 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 104961/4J). Upon the subject of searches and seizures at night, 
see 220 Fed. 267, 268, 135 C. C. A. 1 ; 1 Archbold, Cr. Pr. & PI., 129. 

There are several fédéral statutes under which search warrants bave 
from time to timebeen issued, as, for instance, under the customs law 
(section 3066, Rev. St. U. S. [Comp. St. § 5769]), and' the internai reve- 
nue law (section 3462, Rev. St. J. S. j;Comp. St. § 6364]). The fédéral 
statute of 1917, relating to search warrants whîch I find to be much the 
same as that of Alabama, is specifically referred to in the Volstead Act, 
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and référence should be made to it in cases brought under such last- 
named act. 

[B] What bas been said bas some bearing on the Borkowski and 
Lucas Case, in considération of which we are to keep in mind Weeks 
V. U. S., 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, L. R. A. 1915B, 
834, Ann. Cas. 1915C, 1177, and Silverthorne Lumber Co. v. U. S., 
251 U. S. 385, 40 Sup. Ct. 182, 64 L. Ed. 319, decided January 26, 
1920. We bave this situation : A warrant bad been issued for the 
search of a nearby bouse. While engaged in the searcb, the officers 
smelled raisins in the process of cooking somewbere. They saw a hgbt 
in tbe cellar of a bcuse, perhaps two or three doors away. Persons 
could be seen there moving around. The officers went to such a bouse 
and, entering the cellar, found a still in opération. They discovered 
the défendants in tbe commission of an act of a criminal cbaracter, 
a felony, and, having declared their purpose to search the premises, 
proceeded to do so. The évidence, althougb somewhat controverted, is 
that there was no objection made by either of the défendants to the 
search, and that one of them assented to its making ; but tbe pending ap- 
plication may be decided without determining that question one way or 
the other. Tbe fact is admitted that raisins were cooking on a stove 
in that cellar, that a still was in fact in opération, that raisin whisky 
and masb were found, and. that tbe articles used in making the whisky 
and in the process of distillation were seized. Lucas admitted then and 
at bis trial that be "was making a Httle whisky for Easter." 

The ruie, state and fédéral, is that officers may arrest those wbo 
break the peace or commit crimes in their présence. Bishop's New 
Crim. Proc. §■ 183; Byrne, Fed. Crim. Proc. § 10; Wolf v. State, 19 
Ohio St. 248. Byrne states that officers may avert a criminal act in 
the process of .commission before them, either by arresting tbe doer 
or seizing and retaining the instrument of the crime. See, also, Ross 
V. Leggett, 61 Mich. 445, 28 N. W. 695, 1 Am. St. Rep. 608, Éx parte 
Morrill (C. C.) 35 Fed. 261, Bad Elk v. U. S., 177 U. S. 530, 20 
Sup. Ct. 729, 44. L. Ed. 874, and Kurtz v. Moffitt, 115 U. S. 487, 6 Sup. 
Ct. 148, 29 L., Ed- 458. If an officer may arrest when he actually sees 
the commission of a misdemeanor or a felony, why may he not do the 
same, if tbe sensé of smell informs bim that a crime is being commit- 
ted? Sight is but one of tbe sensés, and an officer may be so trairted 
that the sensé of smell is as unerrïng as tbe sensé of sight. Thèse offi- 
cers bave said that there is that in the odor of boiling raisins which 
througb their expérience told them that a crime in violation of the rev- 
enue law was in progress. That they were so skilled that they could 
thus detect througb tbe sensé of smell is not controverted. I see no rea- 
son why the power to arrest may not exist, if tbe act of commission ap- 
peals to the sensé of smell as well as to that of sight. 

The conclusion reacbed is that the officers properly arrested the 
défendants, and properly seized the utensils that were employed in the 
commission of the. crime. 
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UNITED STATES ex tel. ABERN v. WALLIS, Commissioner of Immigration. 

(District Court, S. D. New Yorls;. October 19, 1920.) 

1. Aliens ®=»53 — Membersliip in Communist Party grround for déportation. 

The manifeste and programme of tlie Communiât Farty, for ttie over- 
tlirow of tlie présent system of governmcnt by mass strilces and tlie sub- 
stitution of communist rule., even if net direetly advocating force and 
violence, do not exclude tlie use of such means, so tliat the holding of 
the Department of Labor tliat tlie party is an organisation for the over- 
throw of the government by force and violence, membership in wlilch is 
ground for déportation of an alien, will not be set asidc on application for 
habeas corpus. 

2. Aliens <S==>54 — Déniai of violent intent by member of Communist Party 

does not prevent déportation. 

A déniai by a member of the Communist l'arty of intention to use 
force or violence for the overthrow of the government does not prevent 
déportation of that member, if the programme of the party fairly sup- 
port.s a flnding that the party advocated the use of force and violence. 

3. Aliens 'S:=>53 — Improbability of success of violent organization does not 

prevent déportation. 

If the ultimate purpose of an organization is the overthrow of the 
government by force and violence, Its alien members can be deported, 
though there is no apparent possibility of aucli overthrow in the immé- 
diate future. 

Habeas Corpus. Proceeding by the United States, on the relation 
of Martin Abern, against Frederick A. Wallis, Commissioner of Immi- 
gration at the Port of New York. Writ dismissed. 

Charles Recht, of New York City (T. Jefferson Healy, of counsel), 
for relator. 

Francis G. Caffey, U. S. Atty., of New York City (Earl B. Barnes 
and Theodor Megaarden, Asst. U. S. Attys., both of New York City, 
of counsel), for respondent. 

KNOX, District Judge. [1] A careful perusal of this record does 
not convince.me that the conclusion reached herein by the Department 
of Labor is so clearly untenable as to warrant me in sustaining the rela- 
tor's writ. I realize with regret that I must, in conséquence, place 
myself, with respect to several important particulars, in disagreement 
with Judge Andersen, who in Colyer et al. v. Skeffington, as reported 
in 265 Fed. 17, rendered an elaborate and able opinion to the effect that 
an alien's mère membership in the Communist Party of America does 
not subject him to déportation. 

Notwithstanding, I am of opinion that the manifeste and programme 
of the Communist Party, together with other exhibits in the case, are 
of such character as to easily lead a reasonable man to conclude that 
the purpose of the Communist Party is to accomplish its end, namely, 
the capture and destruction of the state, as now constituted, by force 
and violence. Since the party has seen fit to use words of gênerai 
application, which in their popular and ordinary sensé may fairly im- 
port, and which are a ppropriate to the use of, force and violence, and 

(Ê=For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Inûeies 
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which have been found to hâve that meaning, there is no obligation 
upon the court to refine and construe the language so as to reach a 
différent resuit. If force and violence be not within the contemplation 
of the party, it would be a simple matter to have the absence of such 
thought clearly appear. As it is, the language used virould seem de- 
signed to mean ail things to ail men, and to be fairly susceptible of 
meaning, even though it does not unequivocally déclare in favor of, 
force and violence. The manifeste asserts that there is at the présent 
time a — 

"tendency of the workers to start mass strlkes — strikes whiclvare equally 
a revolt against the bureaucracy of the unions and the capitalists. The Com- 
munist Party will endeavor to broaden and deepon thèse strlkes, making 
tliem gênerai and militant, developlng: the gênerai political strlke. The Copi- 
inunist Party accepts as the basis of its action the mass struggles of the pro- 
létariat, engaging dlrectly in thèse struggles and emphasizing tlieir revolu- 
tionary implications." 

Under the head "Political Action," the following statements appear : 

"The proletarian class struggle Is essentially a political struggle. It is a 
political struggle in the sensé that its objective is political — the overthrow 
of the political organisations upon which capitalist exploitation dépends, and 
the introduction of a proletarian state povver. The objective is the conquest 
by the prolétariat of the power of the state. Communism does not propose 
to 'capture' the bourgeois parliamentary state, but to conquer and destroy it. 
As long as the bourgeois state prevails, the capitalist class can bafBe the will 
of the prolétariat. * * ♦ The conquest of the power of the state is ac- 
complished by the mass power of the prolétariat. Political mass strikes are a 
vital factor in developing this mass power, preparing the working çlass for 
the conquest of capitalism. The power of the prolétariat lies fundamentally 
in its contre! of the industrial proces.s. The mobilizing of this contrQl: against 
capitalism means the initial form of the revolutionary mass action that will 
conquer the power of the state." 

The party, according to its programme, thinks it necessary that the 
prolétariat organize its own state for the coercion and suppression of 
the bourgeois state. Part of the programme of the party is as follows : 

"The Commnnlst Party is the conscious expression of the class struggle et 
the workers against capitalism. Its aim is to direct this -struggle to the 
conquest of political power, the overthrow of capitalism and the destruction 
of the bourgeois state. The Communist Party prépares itself for the révolu- 
tion in the measure that it develops a program of immédiate action, express- 
Ing the mass struggles of the prolétariat. Thèse struggles must be Inspired 
with revolutionary spirit and purposes. The Communist Party is funda- 
mentally a party of action. It brings to the workers a consciousness of their 
oppression, of the impossibillty of improving their conditions under capi- 
talism. The Communist Party directs the workers' struggle against capi- 
talism, developing fuller forms and purposes in this struggle, culminating 
in the mass action of the révolution." 

In the application of the Communist Party for membership in the 
executive committee of the Communist International, the international 
secretary of the Comrnunist Party of America uses this language: 

"The Communist Party realizes the immcnsity of its task. It realizes that 
the final struggle of the Communist Prolétariat wIU be waged In the United 
States, our conquest of power assuring the world Soviet Republic. Realizing 
ail this, the Communist Party prépares for the struggle. Long live the Com- 
munist International ! Long live the World Révolution !" 
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The manifeste of the Communist International indicates "The Way 
of Viçtory" as f ollows : 

"The revolutionary era compels the prolétariat to make use o£ the means of 
battle which will concentrate Its entire énergies, njinely, mass action, with 
its logical résultant, direct conflict with the governmental machinery in open 
combat. Ail other methods, such as revolutionary use of bourgeois parlia- 
mentarianlsm, will be of only secondary importance." 

The same tilanifesto of the Communist International says that — 

"Seizure of polltical power by the prolétariat means destruction of the 
polttical power of the bourgeoisie." 

It continues : 

"The orfranized power of the bourgeoisie is In the dvil state, with its capi- 
talistic army under the control of bourgeois junker officers, its police and gen- 
darmes, iallers and judges, its priests, government officiais, etc. Conquest 
of the political power means net merely a change in the personnel of minis- 
tries, but annihilation of the enemy's apparatus of government ; dlsarmament 
of the bourgeoisie, of the counter-revolutionary officers, of the Whlte Guard ; 
arming of the prolétariat, the revolutionary soldiers, the Red Guard of work- 
ingmen ; displacemeut of ail bourgeois judges and organization of prolet^rian 
courts ; élimination, of control by reactionary government officiais and sub- 
stitution of new organs of management of the prolétariat. Victory of the 
prolétariat consists in shattering the enemy's organization and organizing 
the proletarian power ; in the destruction of the bourgeois and upbuilding of 
the proletarian state apparatus. Not until the prolétariat has açhieved this 
victory and broken the résistance of the bourgeoisie can the former enemies 
of the new order be made useful, by bringing them uhder the control of the 
communist System and gradually bringing them into accord wiïh its work." 

The relator says that the Communist Party of America programme 
is in accord with that of the Third International. It says that each 
country shall adopt the methods that are best possible to obtain political 
power. It does not bind itself to an international agreement so far as 
tactics are concerned. The relator's construction of the paragraph 
last above quoted is that, when the prolétariat has control, it may abol- 
ish the organizations of the so-called capitalistic state, and establish 
in their places those forms which are best possible for prolétariat suc- 
cess. It would thus seem to be fairly inferable that the tactics set 
forth in the manifeste of the first congress of the Communist Inter- 
national, from which the last-mentioned quotation was taken, are in 
reality in store for us at such time as the communists believe they 
possess the force to make such tactics successful. 

[2] It is only fair to the relator to quote the following words from 
his examination : 

"Q. What do you mean by 'open combat'? A. As I am doing hère. I am 
using ail légal means to protect myself. 

"Q. Do you believe that 'open combat' means conflict at arms? A. No; 
that is ridiculous." 

The difficulty with this déniai, so far as the présent proceeding is 
concerned, is that it is not the interprétation of the relator which is 
to control the décision, but the interprétation which may fairly be 
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placed upon the entire record by those who are charged with the duty 
of determining the purpose and object of the Communist Party. 

It is suggested by counsel for the relator that communism, an ab- 
stract human ideaHsm, is on trial in this proceediflg. With such 
statement I cannot agrée. With the theory of communism this court, 
while thoroughly disagreeing therewith, has, for présent purposes, no 
fault to find with those who entertain a belief in its principles and who 
seek by legitimate means to bring it about. If those who support the 
Communist Party in its présent déclaration of principles hope for 
success — and I must assume that they hâve such hope — I cannot do 
otherwise than conclude that they musf contemplate the employment of 
force and violence. In other words, I am unable to perceive how the 
expropriation of private property can be accomplished without the em- 
ployment of forbidden instrumentalities. I say this because of the fact 
that up to the time of the capture and destruction of the présent gov- 
ernment its officers will be, as they now are, charged with the protec- 
tion of property rights, and I cannot imagine that such officers and 
those whose property the Cornmunists hope to take, will meekly capit- 
Lilate the moment the Cornmunists demand a transference to them of 
ail such rights. Should such a transfer be demanded and refused, 
could it for a moment be supposed that the Communists, if they con- 
sidered their strength sufficient, would hesitate and seek peaceful means 
of persuasion? It seems to me that they would unquestionably exert 
whatever coercion and employ whatever force and violence was nec- 
essary to the achievement of their success. 

[3] It may, of course, be suggested that some regard should be had 
for the imminence of such a possibility, and I am free to say that from 
the party's organization, as appears in the record, such possibihty is 
not of the immédiate future. The act of Congress, however, under 
v/hich this proceeding was instittited, provides for the déportation of 
aliens who are members of or affiliated with any organization that en- 
tertains a belief in, teaches, or advocates the overthrow by force and 
violence of the government of the United States. It will thus be ob- 
served that the question hère is not one of degrees of imminence of 
overthrow by force and violence, but rather whether that is the ul- 
timate purpose of the organization. 

Counsel for the relator in his brief makes this statement : 
"We are opposed to violence. We dread it. We hope to end ail wars, 
ail greed, ail carnage. We are In that sensé pacifists, if you please ; bwt we 
are no fools. We know our history, and we know the temper of the ruling 
classes. There shall, there unfortunately will, be violence. We shall not in- 
vite it. If we must meet It on the road to our goal, we shall not avoid it 
But we are no more advocating or preaching violence than the policeman who 
is setting ont to recover fortunes stolen from their rightful owners by a band 
of armed pirates." 

With counsel's concluding statement I must disagree. In what pré- 
cèdes, however, he has, I think, clearlj' set forth what, if need be, will 
be, and to that extent concèdes that which the Department of Labor 
held to be côntemplatçd by and fairly in f érable from the party's pur- 
pose and platform. 
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I shall dismiss the writ. I will, however, stay relator's disposition, 
and admit him to bail, pending an appeal from the order to be entered 
herein,; 



UNITED STATES v. STAFOFF et al. 

(District Court, E. D. Missouri, B. D. October 18, 1920.) 

No. 7400. 

1. Intoxicating liquors ©=132 — Repeal provision of Volstead Act merely 
States gênerai rule. 

Volstead Aet, tit. 2, § 35, providlng that cxisting statutory provisions 
not ineonsistent with tlie act are not repealed, but are additional thereto, 
Is only declaratory of the gênerai law concerning rcpeals by implica- 
tion. 

3. Statutes <S=>165 — Subséquent statute, imposing punishnient for same of- 
fense, inconsistent with earlier statutes. 

Where a subséquent statute imposes a penalty for the same offense as 
that for which a prior statute imposed a différent penalty, there is an 
inconsistency between the statutes, to which the rule of repeal by im- 
plication applies, especially where the punishment imposed by the latter 
statute Is less than that imposed by the earlier. 

3. Intoxicating liquofs <S=>132 — Volstead Act repealed statute punishing pos- 
session of unregistered still or mash. 

Volstead Act, tit. 2, section 25 of which made it unlawful to possesa 
any liquor or property designed for the manufacture of liquor intended 
for use in violation of the title, imposed a penalty for the same act as 
Rev. St. § 3258 (Comp. St. § 5994), making it a crime to set up a still 
not regi.stered with the coUector of internai revenue, and section 3282 
(Comp. St. S 6022), forbidding the making of a mash fit for production 
of distllled liquors on premises not authorized as a distillery, so that the 
Volstead Act repealed those two sections of the Revised Statutes. 

Chris Ehoff Stafoff, aUas Chris EHoff, and another, were indicted 
for setting up a still without registering it, and for making a mash 
fit for the producton of distilled spirits, and they demur to the iti- 
dictment. Demurrer sustained. 

Vance J. Higgs, Asst. Atty. Gen. 

J. H. Mackler and Bass & Bass, ail of St. Louis, Mo., for défend- 
ants. 

PARIS, District Judge. Défendants are being prosecuted on an 
indictment wherein the first count charges them. with the violation 
of section 3258, R. S. (Comp. St. § 5994), and the second count 
thereof with the violation of section 3282, R. S. (Comp. St. § 6022). 
They demur to thèse counts, for that, as they contend, sections 3258 
and 3282 were repe.aled by the provisions of the Volstead Act. Act 
Oct. 28, 1919 (41 Stat. . 305). Sections 3258 and 3282, supra, 
are contained among the provisions of the law relating to internai 
revenue, and they were obviously intended and designed originally 
as parts of the necessary machinery of that law, for the better enforce- 
ment of the collection of the revenue. Section 3258, supra, makes it 
a crime to set up a still without having theretofore registered such 

(S=For other cases see same topic & KEY-NUMBBRin ail Key-Nùmbered Digests & Indexes 
268 F.— 27 
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still with Ae colleetor of internai revenue of the appropriate àistrict; 
while section 3282, supra, forbids the rtiaking of a mash fit for the 
production of distilled spirits on any premises except those of an au- 
thorized distillery. 

[1] Section 35, tit. 2, of the Volstead Act, provides that ail exist- 
ing statutory provisions which are not inconsistent with the provi- 
sions of the Volstead Act -are not to be held as repealed thereby, 
but to be additions to such act. Conversely, it follows that there is 
a repeal of ail former existing laws when such former laws are in- 
cOnsistent. This provision is only declarâtory of the gênerai law;. 
A repeal by implication would oçcur, absent such statutory décla- 
ration, if the new law is inconsistent with the old law on the same 
subject. 

Holding that sections 3258, 3279, and 3281, R. S. (Comp. St. 
§§ 5994, 6019, 6021), were repealed by the Volstead Act, Judge 
Smith, in the case of United States v. Windham (D. C.) 264 Fed. 
loc. cit. 2)71, said: 

"The gênerai rule for the construction of statutes Is that, when a later 
statute Is enaeted Inconsistent with a preceding statute and coverlng the 
entire ground of the subject matter, it supersedes and implledly repeals the 
preceding statute. Especlally is this the case when the later statute im- 
poses penaltles of less severity for the same offenses ; the rule in favor of 
clemency being that, where différent penalties are imposed for thë same 
offense, the lighter penalty, when Imposed in a later statute, is presumed to 
supersede the earlier and heavier." 

There can, of course, be no manner of doubt as to the correctness 
of the applicatory rule of law, as stated by Judge Smith in the above 
excerpt. U. S. v. Tynen, 11 Wall. 88, 20 L. Ed. 153. If, therefore, 
the provisions of the Volstead Act are inconsistent with the provi- 
sions of the older revenue laws, a repeal has occurred. In passiug, 
I may observe that there is in title III of thé Volstead Act, which 
title deals with the manufacture of alcohol, a sinjilar provision (sec- 
tion 19, title III, Act Oct. 28, 1919), providing for the repeal of 
ail inconsistent laws. Besides, title III, in section 9 thereof, ex- 
pressly déclares that section 3258, R. S., is not applicable to- indus- 
trial alcohol plants. 

The provisions of title II of the Volstead Act as to the manufac- 
ture of distilled spirits designed for médicinal, purposes are some- 
what meager. In order to lawfully manufacture such spirits a pei-- 
mit must be obtaînëd from the Commissioner of Internai Revenue.. 
Section 6, title II, Act Oct. 28, 1919. If such spirits shall be mâde' 
without such permit, an offense is committed, which offense, on 
conviction, is punishable by the provisions of section 29 of title II 
thereof. Section 3258, R. S., required thé registration of a still, when 
set up, to be made with the colleetor of internai révenue of the ap- 
propriate district, as already stated. If a distiller of spirits for 
médicinal uses shpijld under the provisions of the Volstead Act pro- 
cure a permit toinànu facture such liquors from the Commissionei: 
of Internai Revenue, it may well be doubted whether he could be 
successfully prosecuted under section 3258, R. S., for that he had 
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not theretofore registered with the collector of internai revenue the 
still which the permit allowed him to use in such manufacture. 

The theory of the old revenue lavk^s'made the manufacture of liq- 
uors lawful and recognized it as a lawful way of producing gov- 
emment revenue. The Volstead Act no longer recognizes it as a 
producer of revenue, but outlaws both the making of and the traffic 
in liquor, except for stated and limited uses, for which uses, and 
pursuant only to a permit, it may now bnly be made at ail. 

Sections 3258 and 3282 were enacted as a part of the necessary 
machinery to safeguard the government against the loss of revenue. 
Answering the question expressed in the doubt set forth above, I 
am clearly of the view that no registratiôn with the collector of the 
appropriate district would afford any protection to the owher of the 
still against punishment, should liquor be made in such still, and 
should such distiller hâve no permit from the Commissidner of In- 
ternai Revenue to manufacture liquor. In gênerai, I agrée with much 
that is said on this and germane questions by Judge Smith in the 
Windham Case, supra. See, also, opinion, by PoUock, J., in U. -S. v. 
Fortman, 268 Fed. 873. But I do pot think it is necessary, upon 
the point up for judgment, to go so far as Judge Smith hàs gone in 
the discussion of this point. 

[2] A test that is fair, and I think all-embracing, upon the ques- 
tion of inconsistency vel non, may be applied in the case at bar by 
considering whether the acts charged against défendants under sec- 
tions 3258 and 3282 are provided for and made punishable by the 
Volstead Act. If he may under the Volstead Act be punished (a) 
for setting up a still, and (b) for having in his possession mash fit 
for the production of distilled spirits, then he may be punished under 
twb laws for identically the same act. If such a condition exists, it 
would in my opinion constitute an inconsistency meet for the ap- 
plication of the rule of repeal by implication, and one which falls 
precisely within the purview of the rule' which I hâve quoted above. 

[3] Apposite to this question it will be noted that section 25 of 
title II of the Volstead Act says: 

"It shall be unlawful to hâve or possess any liquor or property designed for 
the manufacture of liquor Intended for use in violating this Ûtle, or which 
bas been so used, and no property rlghts shall exist In any sucli liquor oi 
property." 

It follows that, if there has been actual manufacture of liquor, 
the défendants can be punished for the act under the first clause of 
section 29 of the Volstead Act. If they hâve not actually made dis- 
tilled spirits, but simply had in thëir possession a still adapted and 
designed for the making of such spirits, absent a permit allowing 
them to make the same, or if they had in their possession any mash 
so adapted and designed, in either case the still (whether set up or 
not set up) and the mash constitute property within the meaning of 
said section 25, and upon conviction the défendants may for either 
offense be punished under the provisions of the second clause of sec- 
tion 29 of title II of the Volstead Act. \,\ .,:, 

It ought to be fairly obvious that no one should be liable for the 
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sàme act to punîshment undër two sections of the criminal statutes. 
Neither oUght it to be a greater crime, or a crime punishable by a 
more infamous or severe punishment, to intend to commit, or to 
make préparation for the commission, of an offensé, than it is to 
coriimit the offense itself. In other words, if a man manufacture 
liquor, either wine, béer, or whisky, he is punishable for the first 
offense either by a fine,,or a jail sentence; but (if the contention of 
the government hère be correct) if he has merely set up a still, or 
merely has mash in his possession, he may be scntenced to the peni- 
tentiary for the first offense for a terra as great as two years, regard- 
less of whether he had actually made liquor. In no jurisdiction has 
an assault with intent to kill ever been regarded as more heinous, 
nor has it ever been more seyerely punished, than has willful murder 
itself. I cannot bring myself to think that Congress had in mind so 
anomalous a situation. Rathcr I am constrained to believe Congress 
had in mind the very situation which has arisen hère; that is, that 
inevitably there would be a largely increased number of violations 
of the law by the use of the necessary paraphernalia in the forbidden 
manufacture of liquor. And that Congress did not intend that (based 
upon the record of violations of this law, as compared with the total 
population) some one-tenth of 1 per cent, of the inhabitants of the 
United States would or could be annually inçarcerated in the peniten- 
tiary. 

So far as I can see, the Volstead Act covers and punishes, not only 
the acts charged against the défendants hère, but also every pther 
act and situation which can possibly arise. Without more, I conclude 
that the demùrrer , to the courits which attçmpt to, charge offenses 
under the provisions of sections 3258 and 3282, R. S-, .ought to be 
sustained, , , - , . 

It is so ordered. ; ' 



LNITED STATES V. GOHEN. 

(District Court; E. D. Missouri, E. D. Oetober 28, 1920.) 

No.. 5454. 

1. Nuisances "S^l — Common-law fleflnition. 

. At common law a "nuisance" is à wrong arislng fronl an «nreasonable 
or unlawful use of property, to the dlscomfort, annoyance, inconvenlence, 
pr damage of another, and, even if the définition does not always speclfy 
the élément of contlnuous or récurrent acts, it Incliides that élément. 

lEd. Note. — For other définitions, see Words and Phrases, First and 
Second SerteSj Nuisance.] 

2. Coiistitutional law ®=>25à— Emincnt domain <S=^(1)— Statute caintiot 

deelare a. nuisance that which is obviôusly not one, and thus deny due 
process of law or take property without just compensation. 

A statuts cannot; déclare a thing a nuisance wh.cli is, olwiously not a 
nuisance, tli,e abatement of which as a nuisance would violate the con- 
stltutional guàranty bf due proeess of law and just compensation for 
private property taken for pviblic use. 

^EsPor other cases see same toplc & KBY-NUMBIilH in ail Kéy-Numbered Digests & Indexe» 
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3. Constitutional law "S^Sl — Broad police power is niodifled by rights of 

individuals. 

As il gciipral ruie, the ralkl exercise of the police power inCIudes ail 
thiiigs esscntial to the conservation of the piablic safety, public health, 
and publie morals ; but that rule is modified, in considération of the 
rights of tlie private individual, to the protection of the public generally, 
as distiriguished from tliat of a particular class, and to the use of means 
reasonably necessary to accomi)lish the purpose, and not unduly oppres- 
sive to individuals. 

4. Intoxicating liquors <§=259 — Volstead Act presumed to use "nuisance?" 

in ordinary sigiiificance. 

It niusrbe presumed that Congress, in enacting Volstead Act, § 21, 
declaring places for sale of intoxicating liquor common nuisances, and 
section 22, authoriziiig the abatement of sucli nuisances, used the word 
"nuisance" in jts usual and oïdinary légal significance, having in mind 
that it could not pass a law which would wipe out the constitutional 
rights of the citizen lu private property. 

5. Intoxicating liquors <§=260 — Sales mus-t be continuons or récurrent, to 

make place nuisance under Volstead Act. 

IJnd(^r Volstead Act, S 21, declaring a place for the unlawful sale of 
intoxicating liquor a common nuisance, it must appear that the sales 
therein were continuons or récurrent, since authorizing abatement lor 
a single sale would be to authorize a suit in equity, where the légal 
remcdy by prosecution for the sale was adéquate. 

6. Intoxicating liquors <S=>374 — Bill to abate nuisance should allège facts 

showing Inadequacy of légal reniedy. 

A bill for the abatement as a nuisance of a place wherein intoxicatfng 
liquor is kept for unlawful sale, brought under Volstead Act, § 22, should 
allège facts which show that the légal remedy by prosecution under that 
act is inadéquate to protect the rights of the public ; otherwise, the pro- 
ceedlng, in which défendant is not eutitled to a trial by jury, either before 
the injunction is issued or in proceedings to punish for contempt, under 
Volstead Act, § 22, and Act Oct. 15, 1914, c. 323, § 24 (Comp. St. § 1245d), 
might deprive défendant of liis right to a trial by jury, guàranteed by 
Const. Amend. 6. 

7. Injunction 'S='129(l) — Affidavits însufflcient to authorize temporary in- 

junction do not require dismissal of bill. 

The insufficiency of affidavits to warrant the issuance of a temporary 
injunction does not warrant the dismissal of the bill, if its allégations 
are sufficient to warrant the issuance of an injunction af ter a final 
liearing. 

8. Intoxicating liquors <g==>13, 2Î4 — Congrress lias full police powcirs under 

Eighteenth Ametidnient as to intrastate transactions; bill to abate nui- 
sance need not allège sales were in Interstate commerce. 

Const. Amend. 18, conferred on CongreSs the full police powers wlth 
référence to intoxicating liquors which it Could bave exercised theretofore 
wlth respect to such liquors in Interstate commerce, and which the 
States could hâve exercised with respect to liquor within their jurisdïc- 
tlon ; so that a bill under Volstead Act, § 22, to abate a place for the 
unlawful sale of liquor as a common nuisance, need not allège that the 
sales therein were in Interstate commerce. 

9. Intoxicating liquors <S==>21 — Congress can authorize abatement as nuisance 

of place for Ûlegal sale. 

Congress had authority, under Const. Amend. 18, to enact Volstead 
Act, §§ 21, 22, declaring a place for the unlawful sale of intoxicating 
liquor à common nuisance, and authorizing its abatement by injunction. 

Liquor Nuisance. Suit by the United States against Jacob Cohen 
to enjoin the maintenance of a common nuisance under the Volstead 

<g=s>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Act. On defendant's motion to dismiss the bill. Motion sustained 
for defects in form. 

Vance J. Higgs, Sp. Asst. Atty. Gen., for the United States. 
McCarthy, Morris & Zachritz, of St. Louis, Mo., for défendant. 

FARIS, District Judge. The United States filed its bill under the 
provisions of section 22 of the Volstead Act (41 Stat. 314) to enjoin 
défendant f rom maintainiiig a comnion nuisance on his premises by the 
illégal sale thereat of intoxicating liquors, and by unlawfully keeping 
■ for sale at and on such premises liquors which contain alcohol in quan- 
tities forbidden by that act. 

Défendant moved to dismiss plaintiff's bill ori divers grounds. 
Among those demanding notice are: (a) That no cause of action, and 
no facts sufficient to entitle plaintifif to relief in equity, are set out in 
the bill; (b) because the supporting affidavits do not sustain the al- 
légations of the bill; (c) because the provisions of the Volstead Act, 
relied on by plaintiff, invade the police powers qf the states, and that 
the provisions relied on are not warranted by or within the purview 
of the language of the Eighteenth Amendment; (d) because the bill 
f ails to allège an Interstate sale or transportation, whereby alone a féd- 
éral court could obtain jurisdiction; and (e) because both sections 21 
and 22 of the Volstead Act are unconstitutional, for that they deprive 
défendant of his property without due process of law, and deprive him 
of the right of trial by a jury of his peers. 

Section 21 of the Volstead Act defines the common nuisance, the 
enjoining of which in a court of equity is provided for by section 22 
of the act. This statutory définition, so far as concerns the facts be- 
f ore me, is : 

"Any room, house, * * * place where intoxicating liquor is * * * 
sold, kept or bartered In violation of tliis title * ♦ * is hereby declared 
to be a common nuisance." 

[1] The above définition does not specifically include the notion of 
a continuous or a récurrent violation. Neither does it specifically ex- 
clude this feature. The common-law définition, without always spe- 
cifically setting out the éléments of a continuousness or récurrence of 
the things, facts, or acts which constitute the nuisance, yet connotes 
this notion. Generally, at common law, a nuisance is a wrong arising 
from an unreasonable or unlawful use of a house, premises, place, or 
property, to the discomfort, annoyance, inconvenience, or damage of 
another. Pritchard v. Edison, etc., Co., 92 App. Div. 178, 87 N. Y. 
Supp. 225. 

[2] The word "nuisance" has a well-defined meaning in the law, 
and a thing cannot be declared a nuisance by statute, and abated as 
such, when in fact it is obviously not a nuisance. The rule laid down 
by the Suprême Court of the United States upon this point is tjiat — 

"While the Législature has no right arbitrarily to déclare that to be a 
nuisance wiiich is clearly not so, a good deal must be left to its discrétion in 
that regard, and if the object to be accomplished is conrtucive to the publie 
Interests, it may exercise a large liberty of choice in the means employed." 
Jjawton V. Steele, 152 U. S. loc. cit. 140, 14 Sup. Ct. 502, 38 L. Ed. 385. 
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This is clearly the farthest limits of the rule, so far as concerns the 
extent to which the Législature may encroach on private rights, in the 
destruction, abatement, or damage of private property as a public 
nuisance. Further encroachment is forbidden by those provisions of 
the organic lavi^ having référence to the constitutional guaranty of duc 
process of law and forbidding the taking of private property for pub- 
lic use without just compensation. Lawton v. Steele, supra ; Austin 
V. Murray, 16 Pick. (Mass.) 121; Slaughterhouse Cases, 16 Wall. 36, 
21 L. Ed. 394; Brown v. Perkins, 12 Gray (Mass.) 89. 

[3] The extent of the encroachment upon the rights and property of 
the individual, permissible to the law-making bodies in the valid exercise 
of the police power, has been always a most strongly mooted question. 
Those urging broader constructions hâve won much ground, but it has 
been surrendered grudgingly. Generally, in the valid exercise of the 
police power are included ail things essential to the conservation of the 
public safety, public liealth, and public morals. But this sweeping gên- 
erai rule is modified by a considération of the rights of the private in- 
dividual. Hedging it about is the considération that — 

"To justify the state in thus interposing Ils authority in behalf of the pub- 
lic, it must appear, first, that the interests of the public generally, as Uisn 
tlngulshed from those of a partlcular class, require .such interférence; and, 
second, that the means are reasonably necessary for the accomplishment of 
the purpose, and not unduly oppressive upon indivlduals. The Législature 
may not, under the guise of protecting public interests, arbitrarily interfère 
with private business, or impose unusual or unnecessary restrictions upon 
lawful occupations. In other words, its détermination as to what is a proper 
exercise of its police povi'ers is not final or conclusive, but is subject to the 
supervision of the courts." Lavs-ton v. Steele, 152 U. S. loc. cit. 137, 14 Sup. 
et. 501, 38 L,. Ed. 385. 

[4] The Congress, therefore, must be deemed to hâve used the 
word in its usual and ordinary légal significance, and to hâve had in 
mind that it could not pass a law which had the effect to wipe out the 
constitutional rights of the citizen in priyate property. 

|5] The idea of either continuousness of existence of.the things, or, 
fact's, or acts, which constitute the alleged nuisance, or the récurrence 
of such acts, so as to create damage, annoyance, disconifort, or in- 
Gonvenience, is connoted by the présence of the word "use'' in the 
common-law définition. Discussing a very similar statute of -the state 
of Kansas, the Suprême Court pf the United States said: 

"The statute is prospective in its opération; that Is, it doos not put the 
brand of a eommon nuisance upon any place, unless, after its passage,' that 
place is kept and maintained for purposcs declared by the Législature to 
be Injurions to the community. Nor is the court required to adjudge any 
place to be a eommon nuisance simply because it is charged by the state 
to be such. It must first find it to be of that ch.iracter; that is, must 
ascertain, in some légal mode, vfhether since the statute was passed the 
place in question has been, or is being, so used as to make It a eommon nui- 
sance." Mugler V. Kansas, 123 U. S. loc. cit. 672, 8 Sup. Gt. 303, 31 L. Ed. 205. 

I conclude that Congress, by thp use of the words "sold, kept, or 
bartered" in violation of law, meant either habitually, or continuously, 
or recurrently so sold, kept, or barteredi I do not think that a sin- 
gle sale, without more, and with no évidence of the continuation or 
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récurrence of law violation, or of facts strongly indicating either habit- 
lial sales, or long-continued violations, or such a récurrence of unlaw- 
ful acts or sales as to colorably ihdicate that the criminal prosecutions 
and penalties provided by other parts of the act are inadéquate to 
cope with the situation, would constitute a nuisance or warrant the 
interférence of a court of equity by injunction ; for in such case it 
is not the crime of selling liquor, or selling a single drinkof liquor, 
by a given person, at a given place, which constitutes the nuisance, 
but it is the maintenance and use of the room, house, or place as a 
situs for the doing thereat of unlawful or criminal acts, which consti- 
tute the nuisance. 

If the Volstead Act is construed to mean that a single sale is suffi- 
cient to constitute a nuisance, I should seriously question its validity, 
for upon such a view we are met by the rulè which forbids equity 
taking jurisdiction where an adéquate remedy at law exists, as also 
the rule that even Congres? may not say a thing is a common nui- 
sance, when in fact it is not. For a single sale, without more, and 
without other overt acts, can be punished by a fine or imprisonment, 
and a subséquent sale by both such fine and imprisonment. Such rem- 
edy was seemingly deemed sufficient, or at least sufficient punishment ; 
otherwise, Congress would hâve made the penalty more severe. It is 
fairly well settled that equity will not enjoin the commission of a crime. 

[6] The bill before me does not aver that défendant has ever been 
either prosecuted, or convicted, for making illégal sales of liquor at 
the premises named in the bill, or at any other place or premises. Nei- 
ther does it aver, or sufficiently aver, facts meet to constitute a nui- 
sance at common law. It may be that conviction and punishment 
therefor, as provided elsewhere in the act, would be v^'holly adéquate to 
stop the alleged unlawful acts of défendant without a resort to a court 
of equity. Besides, section 21, supra, which defines what shall con- 
stitute a common nuisance, also provides : 

"That any person who malntalns such a common nuisance shall be guilty 
of a misdemeanor and upon conviction thereof shall be flned not more than 
$1,000 or be imprisoned not more than one year, or both." 

In efïect, the gqvernment is hère contending that it may at its élection 
arbitrarily sélect its forum, either upon the law side or the equity side of 
the court, in order to initially détermine whether défendant is guilty of 
the maintenance of such a nuisance. If this provision conferring juris- 
diction in equity to déclare the existence of a common nuisance is to be 
upheld at ail as constitutionally valid, of necessity, I think, it must be 
upon some such ground that any and ail other remédies are inadéquate. 
Some facts ought to be pleaded tending to show such adequacy of 
the law remedy or remédies. 

Moreover, absent ail such allégations in the bill, and, on a hearing, 
absent proof thereof, it is questionable whether défendant is not, upon 
any other view, deprived of the right of trial by jury, guaranteed 
to him by the Sixth Amendment to the Constitution. This arises from 
the fact that, after the granting of an injunction, any violations of such 
injunction constitute, under the provisions of section 21, supra, a con- 
tempt of court, which contempt of court is summarily triable by the 
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court without a jury. Section 22 of the Volstead Act; section 24 of 
Act of October 15, 1914, c. 323, 38 Stat. 739 (Comp. St. § 1245d). 
And upon a finding by the court that the défendant is guilty of con- 
tempt he must be punished by a fine of net less than $500 nor more 
than $1,000, or by imprisonment, not less than 30 days nor more than 
12 months, or by both such fine and imprisonment. 

I am mindful of what was said as to a jury trial in the case of 
Mugler V. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L. Ed. 205. But 
I do not think the point hère involved is the same as the point there 
involved; for there the contention made, or at least the question 
seemingly discussed by the Suprême Court of the United States, was 
whethér the défendant, in a trial before the chancellor sitting to hear 
the action in equity for abatement as a common nuisance and injunc- 
tion, was entitled to a jury. The Suprême Court held that no fédéral 
constitutional guaranty was violated by a state statute which denied to 
the accused a jury on such a trial. Hère the point is whether, in view 
of the définition of a nuisance as contained in section 21 of the Vol- 
stead Act, and in view of the misdemeanor there denounced for the 
maintenance of the nuisance, and of the statutes making the illégal man- 
ufacture and sale of intoxicating liquors punishable offenses under said 
act. there do not exist remédies at law which preclude équitable juri.s- 
diction till the remedy at law has been followed and has measurably 
failed to accord relief, or until by apposite averments in the bill it can 
be seen that the remédies at law will not afford relief. State ex rel. v. 
Crawford, 28 Kan. 726, 42 Am. Rep. 182. 

[7] Ihe affidavits hère are in my view insufficient as a matter of 
law to warrant the issuance of a temporary injunction. It is to be 
noted, however, that the affidavits are to be construed only as apposite 
upon the point touching whether the court before a final hearing shall 
issue a temporary injunction. Insufficient affidavits, présent a suffi- 
cient bill, would not preclude a perpétuai injunction after a final 
hearing. In short, the affidavits seem to go to the authority of the 
court to issue a temporary injunction, and, the bill being sufficient, 
thèse affidavits hâve no bearing upon the authority of the court, after 
a final hearing, to perpetually enjoin. 

I conclude that, upon the two points first above reserved for discus- 
sion, the motion to dismiss ought to be sustained. Thèse are curable, 
however, by amendment of the bill, if so it be that plaintiff is so ad- 
vised, and the facts at hand so warrant. 

[8] The points urged that the provisions of section 22 invade police 
powers of the state, and that, since no phase of interstate commerce 
is involved, the plaintiff has no standing and the fédéral court no juris- 
diction, may be considered together, and disallowed almost out of 
hand, under the doctrine announced by the Suprême Court in the case 
of Rhode Island v. Palmer, 253 U. S. 350, 40 Sup. Ct. 485, 64 L. Ed. 
946, It may be conceded that the provisions of the Volstead Act, in 
so 'far as they provide for the exercise of police powers by the Con- 
gress, would hâve been unwarranted and unconstitutional before the 
adoption of the Eighteenth Amendment ; but ,one of the chief things 
accomplished by that amendment was, as to the manufacture, trans- 
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portation, and trafïic in intoxicating liquôf, to confer police powers on 
Congress, and to extend those powers into the territories of the several 
States. State of Rhode Island v. Palmer, supra. 

[8] Practically the effect of the Eighteenth Amendment was to con- 
fer on Congress the same powers to deal with the manufacture, sale, 
and transportation of intoxicating liquors intrastate as it f ormerly pos- 
sessed Interstate, and also to confer on Congress the same police pow- 
ers thèrein, and in any state, that the several states themselves had 
within their own territorial limits, on the same suhjects, before the adop- 
tion of the Eighteenth Amendment. Taking this view, which is a 
hurried expression and construction of a far-reaching condition, and 
of a far-reaching statute, it follows that what a state could do within 
its own territorial limits before the adoption of the Eighteenth Amend- 
ment to stamp out the manufacture, sale, and transportation of liquor, 
Congress may now do. 

It follows that this is true. aot only as to Interstate commerce, but 
as to intrastate commerce. If a state could, as a part of its police 
powers, in furtherance of its efforts to prevent the manufacture, sale, 
and transportation of intoxicating liquors enjoin the use of houses, 
premises, and places of manufacture and sale as a common nuisance, 
Congress may now likewise pass a law to enjoin within any state such 
things as common nuisances. The power of a state to do this identical 
thing by a statute very similar to that before me hère, came before the 
United States Suprême Court in the case of Mugler v. Kansas, supra, 
wherein (123 U. S. at page 672, 8 Sup. Ct. 303 [31 L,. Ed. 205]) it was 
sàid: 

"Equally untenable is the proposition that proceedings In equity for the 
purposes indicated in the thirteenth section of the statute are inconsistent 
witlf diie process of law. 'In regard to public nuisances,' Mr. Justice Story 
says, 'the ' jurisdietion of courts of equity seems to he of a very anbient 
date and has been distinctly traced back to the reign of Queen Elizabeth. The 
jurisdiction is applicable, net only to public nuisances, strictly so called, 
but also to purprestures upon public rights and property. * * * In case 
bt public nuisances, properly so called, an indictment lies to abate them, 
and to pùnish the offenders. But an information, also, lies in equity to re- 
dress the grievance by way of in.iunction.' 2 Story's Bq. §§ 021, 922. The 
ground of this jurlsdlction in cases of purpresture, as well as of public 
nuisances, is the ability of courts of equity to give a more speedy, effectuai, 
aod permanent remedy, than can be had at law. They cannot only pre- 
vent nuisances that are threatened, ând before irréparable mischief ehsues, 
but arrest or abate those in progress, and, by perpétuai iiïjUnction, pifotect the 
public agalnst them in the> future ; whereas courts of law can only reach 
existing iiuisances, leaving future acts to be the subject of new pf osecutions 
or proceedings. This is a salutary jurisdietion, especially where a nuisance 
afflects the health, morals, or safety of the community. Though not fre- 
quently exercîsed, the power uudoubtedly exists in courts of equity thus to 
protect the publie against in jury. District Attorney v. Lynn & Boston 
Ballrpad Go., 16 Gray, 242, 245; Attorney Général v. New Jersey Railroad, 2 
Green, Ch. 139; Attorney General v. Tudor Ice Co., 104 Mass. 239, 244; State 
v. Mayor, 5 Porter (Ala.) 279, 294; Hoole v. Attorney General, 22 Ala. 190, 
194; Attorney General v. Hunter, 1 Dev. Eq. 12; Attorney General v. Forbes, 
2 Myl. & Or. 123, 129, 133; Attorney General v. Great Northern Railway Co. 
1 Drew & Sm. 154, 161 ; Edea on Injunctions, 259 ; Kerr ou Injunctioiis (2d 
Ed.) 168." 
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I conclude, therefore, from the above premises that (a) the bill be- 
fcre me does not state sufficient facts to warrant granting the relief 
prayed for; (b) that the affidavits filed in support of the bill do not 
warrant the issuance of a temporary injunction; (c) that, présent 
facts to justify, the bill may be amended so as to state a cause of ac- 
tion; (d) that, being so amended, upon final hearing a perpétuai 
injunction is grantable under the provisions of sections 21 and 22 of 
the Volstead Act, should the facts adduced in évidence so warrant; 
(e) that the remedy by injunction to abate a common nuisance de^ned 
by section 21 of the Volstead Act, when construed as herein, is a' 
lawful and appropriate method and remedy for the enfofcèment ôf 
the objects of that act in aid of the law remédies provided, whenever 
the latter are slpwn to be inadéquate; (f) tha.t sections 21 aiid 22 
are warrante(i by and are within the constitutional purview 'of the 
Eighteenth Amendment arid that when properly construed they are not 
unconstitutional ; (g) that while,'when enforced within the bddy of 
the state in matters purely intrastate, they invade the police powers of . 
the several states, yet such invasion is provided for and warranted by 
the Eighteenth Amendment, ând is therefore not forbidden and is not; 
now unconstitiitional; (h) thât proper facts being shown as a,nteced- 
e'ntly existing to warrant équitable jurisdiction, thé rightof' trial by 
jury is not inff inged ; (i) that défendants are not entitled to a trial by 
à jury either upûn a. hearing of a suit to abate ahd enjoin, or upon a 
trial of any coritempt vvhich may grow out of a' violation of any in- 
junction which may be granted. 38 Stat. 739. 

It results, however, that the motion to disrniss for defects in' foritt 
and pleading should be sustained to the bill as now drawh. ' Let it be 
so ordei^ed. 



BLACK V. BOLEN, e«llector of Internai Revenue. 

(District Court, W. D Oklahoma. September 14, 1920.) 
No. 1869. 

1. Internai revenue «^^Sfi — Claim for refund of income tax not necessary be- 

fore suit, when abateinent has bcen denied. 

Wliere a claim for abatement of income tax lias been rejected by ttie 
Commissioner of rnternal Revenue, It is not necessary to flle a claim for 
refund of such part of the tax, paid under protest, before commencing 
suit for its recovery. 

2. Internai revenue <@=>7 — Profit made, but embezzled^ and not received, not 

taxable as income. 

Where plaintiff, although engaged In other business, during the tax 
year speculated In stocks, through which he made a profit, but such 
profit was embezzled by his broker, and was never received nor recovered 
by' him, held, that he was not taxable on such sum as a part of his In- 
come. 

At Law. Action by George E. Black against Hubert L. Bolen, Col- 
lecter of Internai Revenue. Judgment for plaintiflF. 

■ I I . I ! I i ' — ■• ' ■ . ■ ■ ' - 

^=3For other cases see same toplc & KBY-NUMBEH In ail Key-Numbered Dlgests & Indexes 
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William A. Sipe, of Tulsa, Okl., for plaintiff. 

John A. Fain, U. S. Atty., of Lawton, Okl. (Frank E. Ransdell, Asst. 
U. S. Atty., and Herbert M. Peck, U. S. Atty., both of Oklahoma City, 
Okl., on the brief), for défendant. 

POLLOCK, District Judge. This is an action at law, bro'ught by 
plaintiff to recover from défendant the sum of $614.47, paid as tax on 
his income for the year 1915 under protest. On issue joined the case 
stands submitted for décision on stipulation of facts; a jury to try the 
case having been waived. Briefly stated, the facts as stipulated are 
thèse : 

During the period for which the tax was laid by the government the 
plaintiff, who lived at Tulsa, in this state, was engaged generally in 
the oil business, buying and selling oil leases, and developing the same, 
etc. ; also, he was engaged in buying and selling oil stocks and shares in 
many oil corporations. In the conduct of this latter business plaintiff 
bought stocks, and sold the same on the New York curb, of approxi- 
mately the value of $100,000 during the taxable year of 1915, through 
his broker, named R. H. Reid. Out of the conduct of this business there 
arose a profit of $16,544, with which plaintiff intended there should be 
purchased Standard Oil stock. However, the broker, Reid, embezzled 
this money of plaintiff, committed suicide, and his estate, when settled, 
paid but two one-hundredths of 1 per cent, of his indebtedness. For 
this loss in income, plaintiff, having paid his income tax aside from this, 
applied for an abatement of the tax imposed thereon to the Commis- 
sioner of Internai Revenue. This application or claim was disallowed 
by the Commissioner. Thereafter the Commissioner, in response to 
a letter written by the représentative of plaintiff on January 19, 1918, 
in response to spécifie request therefor, replied as foUows : 

"A clalm for abatement having been flied in this case, and rejected by this 
office, It Is unnecessary that a refund claim be filed before suit is Instltuted." 

This action was instituted by plaintiff thereafter on June 20, 1919. 
To a recovery by plaintiff of the amount of the income tax levied by 
the government on the money embezzled by the broker, the collector, 
défendant herein, défends on two grounds, viz. : 

(1) That plaintiff filed no claim for a refund of this portion of his 
income tax paid under protest, after it was by the Commissioner's 
office ruled he was liable therefor, and before this action was instituted. 

(2) That the money so made and lost by plaintiff did not arise out of 
any trade or business in which plaintiff was engaged ; hence he is not 
entitled to deduct and charge off the loss from his gross income, before 
Computing the income tax thereon. 

[ 1 ] That the first défense made by the collector under the circum- 
stances of this case is untenable is expressly ruled by the Circuit Court 
of Appeajs for this circuit in Weaver v. Ewers, 195 Fed. 247, 115 C. 
C. A. 219, and other cases cited in the brief for plaintiff. Not only 
is the rule announced by the court in the above case controUing hère, 
but under the peculiar facts of this case it would seem unseemly for 
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the Commissioner's office, after having reviewed the claim of plaintiff 
to abatement of his income by loss, and denied this claim on its merits, 
and thereafter having advised plaintiff no claim for a refund was nec- 
essary to be made before action instituted, to permit the collecter to 
defeat recovery on such ground. The honorable Commissioner should 
either bave not given any advice to plaintiff on the subject, leaving him 
to work out his rights under the law as he was advised by his counsel, 
or, the Commissioner having advised plaintiff as he did, should then 
bave instructed his collector suCh défense is tio longer open to be 
urged in this case. 

[2] Did the profit on the sale of the corporate shares, which would 
hâve accrued to plaintiff and become part of his income, had his broker 
not embezzled the same, arise out of any trade in which plaintiff was 
engaged or business by him conducted? The ground of disallowance, 
as stated by the honorable Commissioner in his letter of November 23, 
1917, to plaintiff, reads as follows : 

"The claim of George B. Black, Tulsa, for tho abatement of $602.43 addi- 
tional Income tax for 1915 lias been examined. Clalmant was originally as- 
sessed a tax of $1,571.02, based on liis return on Form 1040. He was later as- 
sessed a further tax of $602.43, due to the disallowance of a déduction of 
$16,544, representing money which he intrusted to a broker with whicli to 
purchase stocks for his account and which was embezzled by the broker. No 
part of this money was ever reeovered by cLiimant, and he now contends 
that, since the additional tax is based princlpally on this disallowed déduc- 
tion, and since it was a ioss incurred in his business, that the tax should not 
hâve been assessed. This office regards the above-mentioned loss as one of a 
purely Personal nature, and not one incurred in business. Such a loss lias been 
consistently held by this office not to be an allowable déduction. The claim 
Is hereby rejected, and you will please proceed without further delay to .col- 
lect the outstanding assessment. Daniel C. Roper, Commissioner." 

It may well be true that speculating in stocks on the New York curb 
was not the exclusive, or even principal, business in which plaintiff was 
engaged at the time the tax was levied by the government. However, 
a man may be engaged in many trades, callings, occupations, profes- 
sions, or kinds of business within the period of one single year. Indeed 
he may engage in many such at the same particular time, and the 
amount of money or profits derived by him from the aggregate of ail 
constitutes his taxable income. One thing is true: Had plaintiff in 
this case not engaged in the business of buying and selling on the 
New York curb stocks in oil corporations, his income would hâve been 
less, by the $16,544, than that on which he was actually assessed. The 
fact that this profit made in the transaction was embezzled by a faith- 
less broker constituted a loss to plaintiff in the income he should and 
would hâve received, and on which, if by him i"eceived, he would bave 
heen compelled to pay the government tax. As this money was not 
received by plaintiff, under the agreed facts, but was embezzled by his 
broker, and thus lost to him, plaintiff did not profit, and the government 
should not do so, at his expense. I am of the opinion plaintiff properly 
charged off this loss in his business, and should not bave been ruled to 
pay an income tax thereon. 

Therefore let judgment go for the plaintiff as prayed. And it is so 
ordered. 
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In re INTERNATIONAL PIANO MFG. CO. 

(District Coiirt, D. Massachusetts., November 8, 1920.) 
No. 28044. 

1. Bankruptcy <S=»211— Title to property ordînarily tried by bankruptcy, în- 

steiul iyt state, court. 

Title to property in the possession of and claimed by banltruptcy 
trustées should ordinarily be , (ietetmined by the ba,nkniptcy court, and 
only in exceptional cases will the property be delivered to a state 
court for such détermination. 

2. Bankruptcy <^=211 — Vacation of referee'p order permitting replevin in- 

validâtes prewoùs replevin' proceedSngs. 

Where a bankruptcif ' referee's order permitting replevin proceedings 
against the trustées is viacated, the rights of the parties are* uhafïected 
by the actual replevin of. the goods, since the replevin action falls with 
the order oh which it was based. 

In Bankruptcy. In the matter of the International Piano Manu- 
facturing Company, bankrupt. Order of référée permîttirtg replevin 
proceédiïigs against trustées vacàted, and gpods dirècted to té re- 
turne'd'to 'trustées. ' ' ', ' ' : 

Wood & Brayton and h. Elmer Wood, ail of Pall River, Mass., for 
trustées iii bankruptcy. 
^FrankÀ.Pease, of'Fall River, Mass., for petitioner.i 

MORTON, District Judge. [1] Controversies over the ownefship 
of property vifhich cornés into the actual possession of the bankruptcy 
cotirt pught ,to be settled there as far as possible. It is only under 
very exceptional circumstances that property in the possession of and 
cMimed 'by trustées in bankruptcy should bë surrendered to the state 
courtsy in order that the title to it may be tried there, instead of in 
the bankruptcy court. No such circumstances are shovirn in this case, 
and it seéms to me that the usual practice should havé been adhered 
to; See In re Brockton Idëar Shoe Co. (Dist. Ct. D. Mass., No. 
17836, opinion dated November Ï8, 1912) 212 Fed. 764. 

[2] Inasmuch as the proceedings to review the referee's Order per- 
mitting the replevin vvere seasonably taken, the rights of the parties 
are not affected by the fact that the goods hâve actually been 
replevied under the order of the référée ; the replevin actioil will fall 
with the order on which it wa.s based. 

Let an order be eintered, vacating the order of the référée, and 
directing thé return of the goods in question to the trustées. 

^ssPor other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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Ex p»te OOLDSTEIN. 

(District Court, D. î^assachusetta. November 19, 1920.)" 
, No. 1876. 

1. Army and navy <@=»20'— Notice mailed by Adjutant General under Sélective 

Service Act to wrong address insufBcient to bring man into military serv- 
ica 

Under Sélective Service Régulations, § 133, requirlng. the Adjutant Gen- 
eral to notify dellnquents by mail, etc., to report for instructions, a notice 
mailed to the wrong address, and never received by the delinquent, la in- 
sufiBcient to bring him into military service. 

2. Judgnient <S=>17(1) — Actual or constructive notice necessary for judg- 

luent in personam. 

A judgment in personam cannot be rendered against one who has not 
received actual or constructive notice. 

3. Army and navy <3=>44(2) — Civil law govems untU inducted into military 

service. 

Untll Inducted into the military service, the rlghts of a party are de- 
termined by the civil law, instead of the military or courts-martial law. 

Habeas Corpus. Pétition by Louis Goldstein. Writ to issue. 

Bernard E. Carbin and Atteridge & Carbin, ail of Boston, for peti- 
tioner. 

MORTON, District Judge. The décisive question îs whether the 
petitioner is subject to military jurisdiction as a member of the United 
States Army. He was within the draft âges, and he duly registered 
and filed his questionnaire. He was placed by the local board in class 
I b. Being dissatislied with this classification, he went to the local 
board about it, but the classification was not changed. He was duly 
notified by the local board to appear for physical examination and 
f ailed to do so. 

Upon this default his name was sent by the local board to the Ad- 
jutant General of the state as a delinquent, with the comment that he 
was a "real slacker"; but his address was by mistake omitted. This 
was the last action that the local board took with référence to him ; it 
never called him for service. The Adjutant General's office mailed to 
him a peremptory notice to report for instructions on or before a 
specified time ; but the notice did not bear any street or house number, 
and was addressed to "Norwood," while the petitioner was a résident 
of Dedham, a différent town, and worked in Boston, and had given 
both addresses correctly in his registration and questionnaire. 

This notice never reached Goldstein; it was returned to the Ad- 
jutant General by the post office. The petitioner did not respond to 
it, and never presented himself for service. He has been arrested by 
the army authorities as a déserter, and is on trial by court-martial for 
désertion. 

^=3For other cases see same topic à KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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The Sélective Service Régulations (section 133) provide that tlie 
Adjutant General, upon receiving notlte from a local board that a 
registrant is a delinquent, shall forthwith notify the delinquent, by 
mail, telegraph, or in person, to report to him (the Adjutant General) 
for instructions not later than a specified day and hour, vi^hich shall 
not be less than ten days from the date of the notice. The régulations 
further provide that, unless the notice be modified; 

"From and af ter tbe day and hour so specifled, such persons shall be in 
the mllltary service of the United States." 

[1] It is obvions, I think, that the notice given to Goldstein did not 
comply with the requirements oî this section. No attempt #afe made 
to notify him in person or by telegrapK. The oiily notice given was 
that by mail, which wa,s sent to an; altogether wrong ad^ress, and riever 
in fact reached him. It was in légal effect no notice at^all. It was 
insufficjent, under the régulations tp. bring him into the military serv- 
ice. 

[2,3] Moreover, it is a cardinal rule of law that a judgment in 
personam caiiriot be renderéd against one who bas not received actual 
or constructive notice. Harris v. Hardeman, 14 How. 334, 14 L*. Ed. 
444. Until inducted into military service, the rights Of a party are to 
be determined, not according to '- '^itary law or the law of courts- 
martial, but according to the standards of the civil law. The notice 
given was not a reasonable notice, upon which an induction upon de- 
fault could properly be based. 

Writ to issue. 
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SUDDUTH V. STORM KING COAL CO. et al. 

(Circuit Court of Appeals, Sixth CircUit. November 12, 1920.) 

No. 3411. 

1. Contracts ®=»10(4) — Corporations ■©=458 — Contract for sale of stock and 

assets not invalid, as unilatéral. 

A contract for tlie sale liy a corporation of ail its capital stoclî^ and 
assets, reciting a considération of .$100, and providing for payment l)y 
tlie purchaser of .'i!45,000 in tlie nianner tlierein stated, held not unilat- 
éral, .or even an option contract, and not invalid. 

2. Contracts ©=>93(5) — Mistake of one pai"ty held not to prevent enforce- 

ment. 

Wlicre one of the parties to a contract was not mistaken as to its 
terms and is not cliarged witli fraud, the mistalce of tlie other parties aa 
to the considération provlded is not a défense to a suit for enforcement 
of the contract. 

3. Corporations ©='458 — Evidence held to show no mistalie in contract for 

sale of stock and assets. 

Evidence hekl insufflcient to show that a contract for the sale of ail 
the stock and assets of the corporation was executed by the corporation's 
officers under a mistake as to the amount of considération provided. 

4. Corporations "§=458 — Négligent mistalte as to considération of contract 

does nOt entitle party to relief. 

Where an oflScer of a corporation, signing a contract for the safe of 
its stock and assets, had a full and falr opportunlty to examine it in 
détail, liis mistaken belief as to the considération provided was due to his 
own négligence, and does not justify relief in equity, unless the mistake 
was a mutual mistake of ail parties. 

5. Corporations <S=>458 — Contract held one for purchase of ail càftital stock 

and assets. 

A contract by a close corporation owned by three men, who manag- 
ed its business infornially and two of whom signed the contract as offi- 
cers, by whicli it agreed to transfer ail sliares of its capital stock and 
deliver possession of a mining lease and iraprovements, held a contract 
for the sale of ail its capital stock and assets, and not merely the stock 
issued to tlie stocl^liolders. 

6. Equity "S^ôB — Disregards form and looks to substance. 

A court of equity is not coneerned witli outward forms, but wlll dis- 
regard form and look to the substance of every transaction. 

7. Corporations '®=>116 — Purchase price of corporation's property is sulfi- 

cient considération for agreement to transfer stock. 

The payment to a corporation of tlie purchase price of ail its property 
is a sufiicient considération for the agreement of its stockholders to trans- 
fer their stoclc to the purchaser. 

8. Corporations ©^lie — Oflîcers signing corporation's agreement for sale of 

stock and assets bound by agreement as to their stock. 

Stockholders who, as officers, signed a corporation's contract for the 
sale of ail its property and stock, could not deny their consent to the 
transfer of liieir stock in connection with the sale of the corporate 
property. 

9. Corjwrations <S=425(6) — Contract to sell stock and assets estops corpora- 

tion to deny authority to sell stock. 

A corporation contiactiug to sell ail of its capital stock and property 
is estopped to défend an action to enforce the contract on the ground that 
it had no authority to sell the stock in the hands of the stockholders. ' 

ôr other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta à Indexes 
208 F.^28 
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10. Corporations «=>452 — Secretary held to hâve attested corporate act, 
and not me^ly witnei^ed signature of vice président. 

Where a contract was slgned in the name of the corporation by its 
vice président, foUowed by tâie words: "Attest: C, Secretary" — G. sign- 
ed officially as secretary to attest the corporate act, and not merely as 
■wltness to the vice president's signature. 

11. Tençler j©=5>15(6) — Not insuflScient because în fonn of oertificate of 
deposit, whén refused on ottier grounds. 

Where the tender of a certlflcate of deposlt was not refused because 
inade .by certiflcate of deposlt, but because the contract under whlch the 
tender was made was made by persons withont authority, any other or 
further tender was unnecessary. 

12. Corporations "§=432(1) — Presumption of gênerai auttiority arises from 
rec6gnition of partîcular contract. 

Where one of the three officers and stockholders of a corporation rec- 
ognized a contract slgn'éd by the others for the sale of ail the stock and 
property of the corporation, the presumption of gênerai authority to 
make such a contract arises, In the absence of évidence to the contrary. 

13. Corporations ®=>410 — A stocldiolder and officer, tiavin^ gênerai autliority 
from ofliers to malce contract, did not require spécifie autliority. 

Where one of the three stockholders and offlcers of a corporation had 
gênerai authority from one of the others to sell ail the corporate stock 
and assets, spécifie authority to contract was not required.- 

14. Evidence ©='75 — Wlien ietter not produced, orai évidence of its contents 
aceepted as correct. 

Where défendants failed to produce a Ietter written by one of them 
to another, and shown by oral évidence to hâve authorized the maklng 
bî the contract involved, the oral évidence as to its contents will be ac- 
eepted as correct. 

15. Corporations <®=>432(12) — ^Evidence Iield to show written authority of a 
stockhoider and ofiBcer to act for others in seiiing corporation'» property 
and stock. 

Evidence held to show that one of the three stockholders and olflcefs 
of a corporation had written authority from another to make a sale 
of the corporation's property and stock at the best prlce obtainable. 

Appeal from the District Court of the United States for the Eastern 
Districtiof Kentucky at London; Andrew M. J. Cochran, Judge. 

Suit in equity by Walton Sudduth against the Storm King Coal Com- 
pany and others. From a decree dismissing. the hiU, plaintiff appeals. 
Revérsed and remanded, with dii*ections. 

.A. F. Kingdon and D. E. French, both of Bluefield, \V. Va., for 
àpt)ellànt. 

James H. Jeffries, of Pineville.Ky. (James H. Jeffries, of Pineville, 
Ky., and W. F. Hall, of Harlan, Ky^j on the brief), for appellees. 

Bef ore. KNAPPEN, DENISON, .and DONAHUE, Circuit Judges., 

, PONAHUE, Circuit Jûdge. This is an appeal, from a decree of the 
IJnited States District Court for, the Eastern District of Kentucky in 
an equity Cause in which Walton Sudduth was the plaintiff and the 
Storm King Coal Company, J. W. Nolan, L. E. Yoder, A. M. Clark, 
and the First National Bank of Hazard were the défendants. It ap- 
pears from the évidence that the Storm King Coal Company is a cor- 
poration, that J. W, Nolan is its président, E. E. Yoder its vice prési- 
dent and gênerai manager, and A. M. Clark its secretary ; that thèse 

^ssFot otber cases see same topic & KEY-NUMBEÎR in ail Key-Numbered Digests & Indexa 
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three individuals own, or on the 23d day of April, 1918, did own, ail 
of the capital stock of that company that had been issued to that date, 
amounting in the aggregate to $38,500. On thé date abovc named a 
contract in writing was executed by the parties whose names are signed 
thereto, which contract reads in the words and figures following: 

"ïhis contract; made and ehtered Into by and between Stoi?m Klng Coal 
Company, a Kentueky corporation, of the first part, and Walton Sudduth, of 
the second part, witnesseth : "Whereas, flrst party Is Incorporated with a 
capital stock of fifty thousand dollars ; and whereas, said company is now 
the owner of a certain lease of coal land in Perry county, Kentueky, and has 
made certain improvements on said lease ; and whereas, said company 
is indebted in ttie sum of approximately eightéen thousand dollafs : 

"Now, in considération of one hundred dollars, cash in hand pald to first 
party by second party, the rèûeipt of wliieh is hereby acknowiedged, and 
other considération as hereinafter stipula ted, first party hereby agrées to sell, 
transfer, and assign, and cause to be sold, traiisfeirred, and assîigned, ail of 
the siiares of the capital, stock of said corporation, viz. flfty thoiisand dol: 
lars, and to deliver possession of said lease ttnd improveméhts oi the said 
Storm King Coal Company free frôm ail liens and incumbrances on May 
1, 1918, and from ail daims of damages due to any act of first party prior to, 
May 1, 1918. Second party agrées to pay therefor the sum of forty;five thou- 
sand dollars — eight thousand nine hundred dollars in cash, on takihg posses- 
sion oï sàid leasfe, mine improvements, and said stock properly transferred ; 
nine thousand within six months î and nine thousand within twelve months 
thereafter. It isi agreed that second party also assumes the indebteduess of 
first party to the extent of eightéen thousand dollars, which sum is to be 
paid to the debtors of flrst party as same become due. Second party shall 
exécute his notes to flrst partjf for the deferred payment herein, with 6 pfer 
cent, interest from date thereof. It is understood by thé parties hereto that 
there is an option outstanding on said property, which expires May 10, 1918, 
and it is agreed that said optioji' t)» assigned to the second party by first 
party, and in event the same is eixercised by the grantees therein within said 
time second party shall be entitled to the benefit accruing by reasoi» of same. 

"Witness our hands April 23, 1018. 

"Storm King Coal Company, 

"By L. B. Yoder, Vice Président & G. M. 

"Attest: A. M. Clark, Secretary. 
"Walton Suddnth. 

"Witness: T. L. Hudgins." 

At the time this contract was executed, Sudduth gave his check 
payable to the Storm King Coal Company for $100. This check was 
deposited in the Perry County State Bank at Hazard, Ky., to the créd- 
it of the payée, and was in the due course of business paid by the Com- 
mercial Bank of Bluefield, W. Va., upon which it was drawn. On the 
Ist day of May, 1918, the persons holding the option mentioned in the 
foregoing contract elected to take the property at the. price named 
therein, to wit, $75,000; but it appears that the coal company had 
agreed to pay. $10,000 for negotiatiiag this sale. It further appears 
that Sudduth was orally advised. of that fact at the time the contract 
was signed, and agreed to that arrangement. 

On the Ist day of May, Sudduth came to Hazard prepared to make 
the cash payment and take ,over this property. On account of missing 
his train connection at Shelby Jijnction, he did not reaçh Hazard until 
about 6:30 or 7 o'clock on the evening of that day; but he sent a 
telegram from Ashland to the Storm King Coal Company, , a dvising 
that he had missed connections at Shelby, but would arrive at Hazard 
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that evening. When he reached Hazard, he discovered that the in- 
dividuals who had elected to take under the prior option were aiready 
there tp arrange for the transfer of the property to them. He was 
tiien informed that Nolan, the président, repudiated the contract made 
by Yoder and Clark, and that Yoder and perhaps Clark, also, were 
disposed to treat it as invalid, because they had no authority from 
Nolan to make such a contract. 

Ail parties, however, were willing to hâve the sale consummated to 
the first option holder, and in order to facilitate this deal and permit it 
to go through without friction, a trust agreement was entered into 
between Sudduth, on the one part, and Nolan, Yoder, and Clark, on the 
other, that $20,000 of this purchase price, in United States govern- 
ment Second Liberty lyOan bonds, should be deposited in the First 
National Bank of Hazard, Ky., to be held by that bank in trust for the 
benefit of whichever of thèse respective claimants might later be ad- 
judged the owner by decree of any court of compétent jurisdiction. 
The First National Bank of Hazard, Ky., has no other or further inter- 
est in this controversy, but merely holds thèse bonds subject to the 
order of the court. 

Sudduth then brought this action in equity in the District Court of 
the United States for the Eastern District of Kentucky, making the 
Storm Ring Coal Company, Nolan, Yoder, Clark, and the First Na- 
tional Bank of Hazard, Ky., défendants, and praying for a decree 
against the Storm King Coal Company for the sum of $20,000, with 
interest from the Ist day of May, 1918, and costs of suit, for a de- 
cree against the First National Bank of Hazard, Ky., directing that 
bank to deliver to him the bonds held by it under the trust agreerhent, 
and for such other and further équitable relief as the court might fînd 
to be just and proper. His cause of action is based upon the contract 
of April 23, 1918. 

The défendants, other than the First National Bank of Hazard, fîled 
an answer, denying that Sudduth had performed or attempted perform- 
ance of his part of the contract, and alleging that the contract never 
was valid, binding, or enf orceable, because it is unilatéral in its nature, 
and does not contain any stipulation, on the; part of Sudduth to perform 
any act whatever; that by mutual mistake of the parties thereto at the 
time, and of the draftsman who prepared the same, the price named 
therein is $45,000, when it should hâve been $63,000 ; that the con- 
tract is not signed by either of the individual défendants, Nolan, 
Yoder, or Clark, and is there fore not a valid or binding contract 
against either of them ; that the Storm King Coal Company was not 
then or at any other time authorized to sell or transfer the stock held 
by thèse défendants; that the plaintifï was intending and attempting 
to purchase nothing else than aïl the shares of capital stock and the 
assets of said défendant coal company, and neither the coal company, 
Yoder, or Clark' were authorized or empowered to sell or transfer any 
share, of the capital stock in said corporation then held and owned by 
the défendant J. W. Nolan, who at thàt time owned in his own right 
one-third of the issued and outstanding shares of the capital stock of 
this company ; that the Storm King Coal Company was the owner of 
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135 shares of unissued treasury stock, and that Yoder, vice président', 
and Clark, secretary, were not then or at any time, either jointly or 
severally, authorized or empowered to sell, transfer, or convey any of 
said 135 shares of treasury stock so belonging to said corporate de- 
fendant. 

Upon the issue so joined, the District Court found that by mutual 
mistake of the parties the written contract did not embody the oral con- 
tract, and allowed recovery in favor of Sudduth for the $100, without 
interest, paid by him upon this contract, and ordered and directed the 
First National Bank of Hazard, immediately after the expiration of 
30 days f rom the date of the decree, to deliver the bonds deposited with 
it to the défendants Nolan, Yoder, and Clark, and dismissed the plain- 
tiff's bill. 

[1] The first question presented by this appeal is the validity of the 
contract sued upon. It is clearly not a unilatéral contract. Sudduth 
paid $100 cash upon the purchase price named therein; he agreed to 
pay $8,900 in cash on taking over lease and mine improvements and 
stock properly transferred. This, with the $100, would make $9,000. 
He also agreed to pay the further sum of $9,000 in 6 months, and $9,- 
000 in 12 months, and to pay in addition to thèse sums the indebted- 
ness of the coal company to the extent of $18,000 as the same became 
due. This aggregates the full sum of $45,000 which he agreed in this 
contract to pay for this property. It is therefore apparent that this 
was not even an option contract, but rather a contract for the pur- 
chase of the property, that, if not invalid for other reasons, would be 
clearly enforceable, not only against the Storm King Coal Company 
and thèse stockholders, but also against Sudduth himself . 

[2] Coming, now, to the considération of the évidence in référence 
to the mutual mistake of parties, we are compelled to the conclusion 
that this évidence wholly fails to establish such a mistake. It is clear 
that Sudduth was not mistaken about it. He testifies that he caused 
this contract to be prepared by an attorney in conformity with his 
understanding of the terms of the oral contract. He still insists that it 
fully expresses the contract agreed upon between the parties prior to 
the signing of this written paper. There is not a single syllable of évi- 
dence in this record that he was mistaken about it. Either this writ- 
ten contract expresses his understanding of the terms of the oral con- 
tract, or he purposely and will fully caused this contract to be written 
in the manner and form in which it was executed by the parties there- 
to, for the purpose of fraudulently securing this property at a price less 
than he had agreed to pay for it. The answer of thèse défendants, 
however, does not charge him with fraud, nor do they ask a rescission 
of this contract for that reason ; so that, even if either of thèse défend- 
ants were mistaken as to the terms of this contract when it was signed, 
the mistake was not a mutual one, and they are entitled to no relief for 
that reason. 

[3] Aside from this considération, it does not cleaily appear froni 
the testimony of Clark that he was mistaken about it. On the con- 
trary, it would seem that he fully understood ail of it, especially as to 
price. He does not deny the testimony of Sudduth that he told Sud- 
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duth the others "want to kick out of the contract." He then ofFered to 
transfer ail of his stock to Sudduth at the price named in the con- 
tract, without màking any claim whatever as to mistake in it. Yoder's 
testimony is, at best, unsatisfactory. He says he read this paper, and 
assumed that "we were getting $45,000 for the stock." The évidence 
shows thât he is a man of large business expérience, and perfectly ca- 
pable of taking care of himself in a transaction bf this kind. The lan- 
guage of the contract is plain, explicit, unambiguous, and of easy un- 
derstahding. He testified that, af ter Sudduth had presented this con- 
tract,' he and Clark went into the back room for a little conférence, 
and wben they came dut of that room Clark signed the contract and it 
was delivered to Sudduth. 

This contract, or a copy of it, remained in the possession of Yoder 
f rorn its dâ-te until May Ist, and yét'no objection was made by him, nor 
was notice given to Sudduth that it did not fairly state the agreement 
of thé parties. Yoder' testifies that "up hère on the ground aftfer a few 
days" he did' make such a statement to Sudduth. Later he testified 
that it was Suddùth's counsd he notifiëd thé first day he cameto 
Hazard, but he does not inforiH' the court A\^hen he discovered that mis- 
take. Cfertâinly it was not between the time that Sudduth reached 
Hazard and the time of the sigtting of the trust agreement. Mr. Woot- 
on, a member of the h&v of Hazard, Ky., was présent at thèse early 
conférences, and particularly the conférences about May 3d between 
Sudduth and his counsel and thèse défendants, and he heard no state- 
ment from any one in référence to a mistake in the contract. Mr. 
Clark does not testify that he had at any time called Suddùth's atten- 
tion to any mistake in this contracta or that he heard Yoder do so, 
until some time after the trust agreement was made. Mr. Nolan, When 
he told Sudduth that Yoder and Clark had no authority to act for him, 
and that the Storm King Coal Company had no authority to transfer 
this lease without the consent of the owner of the fee, did not men- 
tion ariythihg abbUt mistake. Evidently up to that time Yoder had not 
communicafed that information to him. 

[4] Contracts are reduced to writing, not only for the purpose of 
evidencing the ternis and conditions agreed upon, but for the further 
purpose of preventing misunderstanding and mistake. It is the duty 
of every person, compétent to contract, to use due care and diligence 
to ascertain, before signing a written contract, that it fully and fairly 
expresses the agreement he has made or intends to make. Courts 
cannot âct as guardian for either of the contracting parties, nor can 
they treat a "written contract as "mère scraps of paper." On the 
contrary, it is the duty of a court to enforce ail the terms of a con- 
tract as written, unless it shall appear by the évidence, either that there 
was a mutual mistake of ail persons party thereto, or that the signature 
of one or more of thèse parties was obtained through undue influence, 
fraud, or fraudulent représentation. If Yoder signed this contract 
under the mistaken belief that it provided for 'a considération of 
$63,000, instead of $45,000, that mistake was due to his own f ault and 
négligence; for it is not claimed that he was deprived of a full arid 
fair opport-unity to examine it in détail as to ail of its terms. A court 
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cannot grant him relief merely becaiisé he was négligent, and it is equal- 
ly powerless to gtant relief if he was in fact mistaken as to its terms, 
unless that mistake was a mutual mistake of ail the parties. 

[5] The claîm is made in brief of counsel for appellees, and is also 
discussed at considérable length in the opinion of the trial court, that 
Sudduth was buying only the stock of this corporation that had been 
issued to Nolan, Yoder, and Clark. It is clear that this was not the 
intent or purpose of either party to this contract. Paragraph 5 of ap- 
pellees' answer expressly avers that Sudduth — 

"was Intendlng to and attemptlng to purchase nothlng else than ail of the 
shares of the capital stock and assets of sald défendant the Storm Klng Coal 
Company." 

This is not only the claim of the appellant, but would seem to be a 
correct interprétation of this contract, which in terms provides for the 
transfer and assignment of the capital stock and — 

"the delivery of the possession of the lease and improvements of the Storm 
King Coal Company, free from ail liens and incumbrances." 

For this reason we cannot agrée with the construction reached by 
the trial court that the subject-matter of this contract was solely and 
only the capital stock of the corporation. It is, of course, true that a 
corporation cannot sell the stock it has issued to its stockholders ; but 
it must be remembered that this was a close corporation, owned entirely 
by thèse three men, ail of whom testified that there were very few 
directors' meetings, and that the management of the corporate busi- 
ness was ail informai. It was no more than a légal entity through the 
agency of which this property was acquired and thèse business activi- 
ties conducted. 

[6] A court of equity is not concemed with the outward forms, but, 
on the contrary, will disregard form, and look to the substance of every 
transaction. Chicago Co. v. Minn. Civic Association, 247 U. S. 490- 
501, 38 Sup. Ct. 553, 62 L. Ed. 1229 ; Iron Co. v. Arctic Ce, 261 Fed. 
15-17, 171 C. C. A. 611; Kalamazoo Spring & Axle Co. v. Winans, 
Pratt & Co., 106 Mich. 193-198, 64 N. W. 23; Eurêka Iron & Steel 
Co. v. Bresnahan et al., 60 Mich. 332-337, 27 N. W. 524; Conely v. 
Collins, 119 Mich. 519, 78 N. W. 555, 44 L. R. A. 844; Harrison & Co. 
v. Blacker, 15 Ohio N. P. (N. S.) 377. 

The transfer of the stock was merely incident to the sale and trans- 
fer of ail the property of the corporation. If a corporation disposes of 
its entire assets, its stock in the hand of its stockholders is worthless, 
and might just as well be transferred to the purchaser of its property. 
It is the usual and ordinary method by which the transfer of, not only 
ail the corporate property, but the control ofthe corporation itself, is 
accomplished. 

In this particular case the final contract with F. E. Hadley provided, 
just as in the Sudduth contract, not only to deliver possession of the 
lease and ail improvements, but also for the transfer and assignment of 
ail of the capital stock of the Storm King Coal Company. This fuUy 
appears from the foUowing provision found in the last paragraph 
but two of the Hadley contract that — 
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"This contract, and the said sale and transfer of said property, stock, lease, 
and equipment, fuUy consummated, shall not be exceeding ttfteen days from 
date hereof." 

And it is further provided in the last paragraph but one of this con- 
tract that — 

"It Is understood tliat the Storm King Coal Company executed to H. H. 
Oupler an option to purchase the said property and stock of the said Storm 
King Coal Company on Aprll 10, 1918, and that said option expires May 
10, 1918." 

It therefore not only àppears from thèse several contracts, and par- 
ticularly from the construction given the Cupler contract by thèse de- 
fendants themselves, as that construction is expressed in the last para- 
graph, .but one of the Hadley contract, that they not only contemplated 
in ail of thèse contracts the sale of ail the property and assets of the 
corporation, as well as the transfer of stock to the purchaser, but 
that Jhey in fact did accomplish the transfer and sale to Hadley of ail 
corporate property and ail stock of the corporation in this identical 
manner. 

[7, 8] The owners of the capital stock are the sole and only benefi- 
ciaries of the purchase price to be pald the corporation for its entire 
property. The payment of this purchase price by Sudduth to the cor- 
poration itself was sufficient considération for the contract and agree- 
ment on their part to transfer their stock to the purchaser of the cor- 
porate property. To permit the stockholders who signed this contract 
to deny that they consented and agreed to the transfer of their 
stock in connection with the sale of the corporate property would be 
to put a premium on fraud. If they in fact had authority from Nolan 
to make and enter into this contract, he is equally bound by its terms. 

If this contract contemplated merely a transfer of stock in the cor- 
poration, then provision as to payment of debts would hâve been wholly 
unnecessary, for the corporate property would still remain subject to 
the payment of thèse debts. That thèse provisions are made in this 
contract to pay ail the outstanding debts of the corporation is some 
évidence, at least, that the purpose and intent of the contracting parties 
was that ail of the property of the corporation should be transferred 
to Sudduth. The fact that this contract was made in the name of the 
Storm King Coal Company is almost conclusive proof that the main 
object and purpose of that contract was the purchase and sale of the 
corporate property of that corporation. It is hardly conceivable that 
men experienced in business afifairs, intending either to buy or sell only 
the 'ihares of the capital stock held by the separate stockholders, should 
attempt to accomplish that purpose by a contract in the name of the cor- 
poration itsèlf . Certainly the lawyer who wrote the contract would not 
be guilty of such a monumental folly. 

[9] This corporation that has entered into this contract with Sud- 
duth is now defending jointly with thèse stockholders, upon the theory 
that it had no authority whatever to sell the shares of its capital stock 
in the hands of its stockholders. It would seem unnecessary to say 
that the corporation is estopped from making any such défense. The 
fact that it agreed to transfer this stock carried with it the assurance 
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to the other contractlng parties that it had such authority. However, it 
did hâve the authority "to deliver possession of said lease and im- 
provements of the said Storm King Coal Company free from ail liens 
and incumbrances on May 1, 1918." This undoubtedly was the main 
object and purpose of the contract, and yet it did not ofïer to perform 
this important part of the contract that it had full power and authority 
to perform. If it had donc this, it would hâve at least shown good 
faith on its part to the extent of its power and ability to perform. 
Undoubtedly this would hâve amounted to a substantial performance, 
for in view of the fact that the corporation had no other or further 
property, and that the outstanding stock was therefore valueless, 
Sudduth could hâve recovered no more than nominal damages for 
f ailure to perform the full contract according to its terms. 

[10] It is claimed, however, that Clark did not sign this contract, 
except as a witness to the signature of Yoder. The vvord "Attest," 
before the signature of Clark as secretary, does not mean that he is 
merely signing it as a witness, but, on the contrary, that he is signing 
it officially as secretary of the company. This is the usual formula 
employed in the exécution of ail deeds and contracts by the président 
and secretary of a corporation, and where witnesses are required, as 
in the exécution of a deed or other paper of like character, other per- 
sons must be called in to act in that capacity. If Clark did not un- 
derstand that he was signing this as secretary of the company, he should 
hâve signed his name as witness, after the signature of Sudduth, ând 
along with the other witness, T. L. Hudgins. In that case the word 
"Secretary," after his name, would be whoUy unnecessary and super- 
fluous. . On the contrary he did sign his name in the proper place as 
secretary, attesting, not the signature of Yoder, but the corporate 
act. 

[11] It is also claimed on the part of the appellees that Sudduth 
did not perform or tender performance on his part. The évidence es- 
tablishes the fact that he went to Hazard on the evening of May Ist, 
having wired to the appellees that he had missed connections at a way 
station and could not reach there earlier in the day. One ôf them met 
him at the train. Later he talked with ail of them in référence to the 
completion of this contract. He had in his possession à certificate 
of deposit for $10,000. The banks were closed, and he could not ob- 
tain the money in currency, and tender the exact amount of the first p?iy- 
ment ; but he did tender to at least two of them the entire certificate 
of deposit for $10,000. To this form of tender they made no objection 
whatever, but then and there informed him that this contract would 
not be carried out, and the only reason given, either by Clark or Nolan, 
was that Clark and Yoder had no authority from Nolan to make this 
contract. Yoder claims he did tell Sudd'uth's counsel that there was a 
mistake in the contract as to the purchase price ; but the prépondér- 
ance of the évidence would seem to be the other way. Regardless of 
how that may be, they ail flatly refused to carry out this contract, 
except Clark, who oflfered to transfer his stock to him. Yoder also 
testified that he offered to transfer his stock to Sudduth ; but his testi- 
mony is not clear and definite as to whether it was at the price of 
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$45,000 or $63,000. While equity will foUow the law, the law does not 
require any one to do a useless thing. If thèse appellees had refused 
to carry out this contract, because the tender was made by certificate 
of déposit, instead of cash; then it would hâve been the duty of Sud- 
duth to procure the cash and make the tender l'n that way ; but the basis 
of their refusai was for other reasons, and therefore Sudduth was not 
required to make any other or further tender of the cash payment at 
that time. 

[12, 13] The most serious question in this case is the question of the 
authority of Yoder and Clark to represent Nolan in this transaction. 
Nolan testifies they had no authority from him to make this particular 
contract; but he absolutely fails to testify that Yoder had no gênerai 
authority from him to make a sale of the corporate property, including 
the transfer of the stock held by each of them. In view of the fact 
that he recognized the Cupler contract, signed only by Yoder and 
Clark, the presumption obtains, in the absence of évidence to the con- 
trary, that Yoder had such gênerai authority, and in that event spécifie 
authority to make this particular contract would not be required. 

Yoder and Clark made many option contracts for the sale of this 
property. They made the option contract with Cupler, under which 
Hadley & Co. finally purchased this property. Yoder insisted he had 
authority from Dr. Nolan to sell this property. Cupler demanded to 
be shown this authority, and Yoder produced a letter from Dr. Nolan 
authorizihg Yoder to act for Nolan. There was no price fixed in this 
letter. Both Nolan and Cupler testified that Nolan signed this option 
contract; but later Cupler was recalled to the stand, and the original 
contract was exhibited to him, which he identified as the original by the 
fact that he had glued a corner, down as he was going to New York, 
because it kept coming apart, and from the paper itself it appeared 
that it was not signed by Dr. Nolan, but only by Yoder, vice président, 
and A. M. Clark, secretary. Later, however, when Cupler transferred 
this contract to Hadley, Or. Nolan signed his name as a witness to the 
signature of Cupler to the transfer. ' This no doubt explains the former 
testimony df Cupler, and the testimonyof Nolan, that Nolan had signed 
the original contract. 

[14] Yoder evidently thbught hè had authority to sell for $63,000 
at leàst, and no doubt based his assumption of authority upon this 
letter; but the letter, according to the évidence of Mr. Cupler, did not 
stipUlate any particular price, so that, if that letter was his authority 
to sell for $63,000, it was alsd his authority to sell for $45,000. There 
is no dispute in the évidence in référence to this letter, or its contents, 
as testified to by Mr. Cupler. So far as disclosed by the évidence, that 
letter is still in possession of Yoder. It was important that it should 
hâve been produced on the trial and offered in évidence. The failure 
of défendants to do this, without explanation, necessarily leads to the 
conclusion that the évidence of Cupler as to its contents is correct. 

[15] For this reason, this court has reached the conclusion that 
Yoder -had written authority from Nolan to make the sale of this 
property at the best price- obtainable and satisfactory to Yoder and 
Clark, and in making sUch sale to enter into such contract with refer- 
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eiice to the transfer of stock and property of the corporation as might 
be deemed necessary or proper by Yoder. 

The judgment of the District Court is reversed, and cause re- 
manded, with directions to the court to enter judgment for the appel- 
lant, and directing the First National Bank of Hazard, Ky., to turn 
over and deliver to Sudduth the bonds held by it under the trust con- 
tract, and also judgment for $100 against the défendants for the ad- 
vance payment made by Sudduth upon the purchase price of this 
property, together with costs of suit. 



GRANT et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. November 10, 1920.) 

No. 3346. 

1. Criminal law <S=1177 — Judgment sustained by one of two coiints sufflcient. 

A judgment of conviction, sustainod by tlie second count, sliould not be 
reversed for failure of proof on the lirst count, wliere tlie conviction was 
upon both counts, and tlie sentence imposed could hâve been based upon 
either count. 

2. Post office <§=>48(4) — Indictment regarding fraud in using niails sufflcient. 

An indictment that défendants used the mails to defraud by trieljery, 
etc., to the grand jurors unltnown, held sufficient against the objection 
that the spécifie trickery and cliicanery to be employed were not stated, 
in View of Comp. St. § 1691, and Judicial Code, § 260, as amended by 
Act Feb. 26, 1919 (Comp. St. Ann. Supp. 1919, § 1246), prohibiting re- 
versai for nonprejudicial error. 

3. Indictment and information <®=59 — Purpose of indictment stated. 

The object of an indictment is to fairly inform the aceused of the 
charge against him, so as to enable liim to prépare his défense and pro- 
tect him against further prosecution. 

4. Post office <©=»50 — Whetiier one a«ciised of fraud in use of mails received a 

letter a jury question. 

In a prosecution for using the mails to defraud, évidence that a spécial 
delivery letter addressed to défendant was dellvered at the hôtel at 
which défendant was stopping, that it was later given to him, and that he 
accepted and acted upon it, held to make a jury question whether he 
received the letter in exécution of the fraudulent scheme. 

5. Post office <^=>35r-Receiving of letter cliarged to confederates. 

If several défendants were associa ted in a scheme to defraud by use of 
the mails, the act of one in receiving a letter in the course of the scheme 
was the act of the other défendants also. 

6. Post office <@==>50 — Evidence makes participation in sclietne to defraud a 

jury question. 

In a prosecution for uslng the mails to defraud, évidence that the de- 
fendant had previously beei» involved in a slmilar scheme, and that he had 
dealings with the other défendants during the course of the présent scheme 
to defraud, etc., held to make his participation a jury question. 

7. Post office '^='35 — Success of sclieme unnecessary to establisli guilt. 

In a prosecution for using the mails to defraud, a conviction may be 
had, although the scheme was unsuccessful. 

S. Criminal law ®»372(1) — Evidence regarding sinùlar svrindie admissible, 
to show participation in fraud involved. 

In a prosecution for uslng the mails to defraud, évidence that a de- 
fendant had been involved in a similar scheme two years previously is 

^=9For otber cases see same toplc & KEY-NUMBER in aW K^y-Numbered Dlgests & Indexes 
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adiliissible to show his participation in tlip prosent swindle, provided the 
jury was convinced a common plan existed among défendants to perpe- 
trate a swindle, even though tlie préviens fraud did net involve use of tlie 
mails. 
9. Post offlce <©=»49 — Letter and telegrams held admissible. 

In a prosecutlon for using the mails to defraud, a spécial delivery let- 
ter and telegrams aâdressed to défendant held admissible, under con- 
flicting testimony as to when and by whom tliey were sent. 

In Error to the District Court of the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

Fred B. Grant, WilHam F. Silva, and John Connell were convicted 
of using the mails to defraud, and bring error. Affirmed. 

John B. O'Neal, of Covington, Ky. (Maurice L. Galvin, of Cin- 
cinnati, Ohio, on the brief), for plaintiffs in error. 
Thomas D. Slattery, U. S. Atty., of Covington, Ky. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Plaintiffs in error, together with ons 
Goulet and one Davis, were indicted under section 215 of the Criminal 
Code (Comp. St. § 10385), for using the mails to promote a scheme to 
defraud. Davis was not brought before the court. A demurrer to each 
of the two counts of the indictment was overruled. Each of the 
other four défendants pleaded not guilty and the case went to trial. 
A motion at the close of the évidence to direct verdict of not guilty 
was overruled, and the case submitted to the jury. Goulet was ac 
quitted; plaintiffs in error were each convicted and sentenced. This 
writ is to review the judgment on conviction. 

[1] 1. The Motion to Quash. — The same scheme to defraud was 
set out in each count of the indictment. The différences related to the 
use of the mails — the first count charging the causing of the letter in 
question to be deposited in the United States post office at West 
Hoboken, N, J, The second charged the taking and receiving of that 
letter from the United States post office at Kewport, Ky., in which 
district plaintiffs in error were indicted. The conviction was upon 
both counts, and the judgment imposed could hâve been inflicted upon 
either. . If, therefore, the second count was good.tKè: judgment should 
not be reversed on account of any defect in or failure of proof as to 
the first count. Abrams v. United States, 250 U. S. 616, 619, 40 
Sup. Ct. 17, 63 L. Ed. 1173; Hardesty v. United States (C. C. A. 6) 
168 Fed. 25, 26, 93 C. C. A. 417; Bennett v. United States (C. C. A. 
6) 194 Fed.at page 633, 114 C. C. A. 402. 

[2,3] The gist of the alleged scheïne was the swindling of one 
Kaiser out of $25,000 by fake betting on horse races, a scheme in many 
of its salient features not unlike that involved in Shea v. Unitfed States, 
236 Fed. 97, 149 C. C. A. 307; Id., 251 Fed. at page 442, 163 C. C. A. 
458. The détails of the alleged scheme may be sufficiently summarized 
as embracing the making of Kaiser's acquaintance at Mt. Clemens, 
Mich. i the représentation that Connell had been winning large sums of 
raoney on horse races (due to alleged advance information upon the 

(gsaFoi other -casés see same toplc & KBY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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outcome thereof) ; the inducing o£ Kaiser to bet $50 on a pretended 
horse race ; the pretense that he had won that bet ; the représentation 
that the pool room was closed for the day, and that the alleged pro- 
prietor of the Mt. Clémens pool room wovild forward to a pool room 
at Newport, Ky., the ticket for the alleged winning of $6,000; the per- 
suading of Kaiser to accompany plaintiffs in error to the Newport pool 
room ; the pretended receipt by Connell f rom Davis of the $6,000 in 
question; the persuading of Kaiser to permit Connell to bet the whole 
of that sum on another pretended horse race, and so on until winnings 
aggregating $75,000 should appear to be made (of which Kaiser's 
share was to be $25,000); a représentation that under the laws of 
Kentucky the winner on a horse race in that state must produce there- 
in a sum of money equal to the amount of his winnings before he 
could collect them ; the persuading of Kaiser to go to his home in 
New Jersey, get $25,000, and bring it back in the f orm of a bank draf t ; 
the contriving to hâve the draft deposited in and collected by a New- 
port bank; and the fraudulent obtaining by défendants of either the 
draft or its proceeds. 

The indictment contained due allégations of the false and fraudulent 
character of the material pretenses and représentations charged. 
The only allégation in the indictment as to the spécifie means by which 
défendants were to fraudulently obtain possession of the draft or its 
proceeds is that — 

"By trickery, artifice, cliicanery, clieating, and by malciiig false and fraudu- 
lent statements, représentations and pretenses, and by otlier artifices, false 
représentations, pretenses and déceptions, to the grand jurors unlcnown, to 
the sald Fred Kaiser, the défendants would obtain possession of the said 
draft," etc. 

The demurrer challenges the sufficiency of this statement. The de- 
murrer was properly overruled. The statement in the indictment that 
the spécifie trickery and chicanery to be employed were unknown to 
the grand jurors expressed a situation not inherently unnatural, and, 
unless shown to be untrue, does not make the indictment defective. 
Durland v. United States, 161 U. S. 306, 314, 315, 16 Sup. Ct. 508, 
40 ly. Ed. 709. Tlte object of an indictment is to fairly inform the 
accused of the charge against him, and sufficiently to enable him to pré- 
pare his défense and.protect him against further prosecution therefor. 
Daniels v. United States, (C. C. A. 6) 196 Fed. 459, 465, 116 C. C. A. 
233; Bettman v. United States' (C. C. A, 6) 224 Fed. 819, 826, 140 
C. C. A. 265. The indictment, in our opinion, meets that requirement. 
Its f rame is such as to preclude possibility of another prosecution for 
the same offense, as well as to enable the accused to prépare to meet 
the chargç. The judgment should not be reversed on account of a 
criticism so obviously technical and unsubstantial. U. S. Comp. Stat. 
(1916) § 1691 ; Judicial Code, § 269, as amended February 26, 1919 (40 
Stat. 1181, c. 48 [Comp. St. Ann. Supp. 1919, § 1246]); West v. United 
States (C. C. A. 6) 258 Fed. 413, 415, 169 C. C. A. 429; Grandi v. 
United States (C. C. A. 6) 262 Fed. 123, 124. 

[4, 5] 2. It was not error t,o overrule the motion for directed ver- 
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dict. There was substantial testimony. tending to support each of the 
allégations in the indictment necessary to conviction. 

(a) As to the receipt of the letter: Kaiser had left Newport for 
West Hoboken on July 30th, for. the purpose of raising the $25,000. 
On August Ist he wired Grant that he was finding it difficult to get the 
full amount. To this Connell wired reply that Grant had arranged 
his part, to leave no stone unturned, and to wire when he should leave. 
On August 2d Kaiser mailed at West Hoboken a spécial delivery letter, 
addressed to "Mr. F. B. Grant, Vendôme Hôtel, Corner 9th St. and 
Washington St., Newport, Kentucky," stating, among othcr tbings, 
that he saw no reason why he should bring to Newport so much money, 
and asked whether the winning card could not be transferred to New 
York, This letter was brought to the hôtel on August 3d and re- 
ceipted for by the hôtel proprietor's nièce ; on the evening of that day 
the propriçtor's nephew brought the letter to défendant Grant while 
on the hôtel porch ; Grant then and there opened the letter, but on ac- 
count of the darkness took it to his room, read it, and in reply wired 
Kaiser to bring the draft by the following Tuesday without fail,, and 
that nothing more was required. The letter was retained by Qrant, 
who later wired Kaiser, inquiring what the latter had done and on 
what train he would leave. Kaiser advised Grant by wire of the date 
he should start, came on to Cincinnati, and deposited the money in a 
bank there. 

We think there was substantial testimony warrantîng the conclu- 
sion that. the letter was received by Grant in the exécution of the 
fraudulent scheme. Considering the errand on which Kaiser . had 
,been sent, it was fairly open to inference that Grant and his asso- 
ciâtes would naturally contemplate that the mails were likely to be used 
by Kaiser in communicating with défendants. Shea v. United States, 
251 Féd. at page 448, 163 C. C. A. 458 ; Goldman v. United States (C. 
G. A. 6) 220 Fed. 57, 62, 135 C. C. A. 625. The carrying of the letter 
by Grant to his room, the not unreasonable probability that the post- 
rriark would suggest, even before the letter was read, that it was from 
Kaiser, coupléd with the rétention of the letter and the reply thereto, 
ail tended to show that the letter was knowingly received as in the 
exécution of such scheme. Goldman v. United States, supra. Thefè 
is no controlling force in the claim asserted by Grant's testimony (even 
if taken as true) that précautions had been taken and instructions given 
to avoid the use of the' mails in carrying out the f raud. Preeman v. 
United States (C. C. A. 7) 244 Fed.l, 17, 156 C. C. A. 429. There 
is, however, évidence to the contrary in the testimony of Kaiser that 
défendants claimed at Mt. Clemens and at Newport 'that the winnin'g 
ticket was sent from the former place and received at the latter' by spé- 
cial delivery letter.' It scarcely need be said'that'îï Corinelland Siîva 
were associated with Grant in the exécution of the f raud, the latter's act 
in the natural tourse of the scheme was their act also. Hitchmàh Coâl 
& Coke Co. v. Mitchell, 245 U. S. 229, '249, 38 Sup. Ct. 65, 62 L. Ed. 
260, t. R. A. 1918C, 497, Ann. Cas. 1918B, 461 ; Shèa v. United States, 
supra, 251 Fed. at page 448, 163 C. C. A. 458. , 

The trialcourt properly submitted tô the jury the question Whether 
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Grant received tlie letter from the post office establishment with the 
instruction that if, when he received it from the proprietor's nephew, 
he knew that it had been received on his behalf and that it was from 
Kaiser, and he retained it and acted upon it, he thereby ratified the act 
of the 'fliece in directly receiving it from the United States mails as 
fully as if he had in the first instance authorized her to so receive it ; 
and that if the évidence is found to justify a conclusion that défend- 
ant Grant did so act, and thereby receive the letter from the United 
States mails, he and his confederates in the scheme equally received it. 

[6,7] (b) As to participation generally in the fraudulent scheme; 
As'to Grant and Connell there was abundant évidence showing their 
active participation in the fraudulent attempt to swindle Kaiser. This 
évidence need not be set out. As to Silva, the testimony is less direct 
and complète ; but we think there was substantial évidence warranting 
the submission of the charge as to him and so sustaining the verdict 
and judgment. The so-called pool room in Newport, to which Kaiser 
was introduced on his arrivai with Grant and Connell from Mt. 
Clemens, was on Washington -street, There was substantial testimony 
that the furniture;and equipment of, this room had been used in large 
part in a room used for the same purpose on Sixth street in the same 
city in 1916, and that those who owned or controlled the Sixth street 
place exercised similar control at the Washington street place in 
1918; that Silva was connected with the 1916 opérations at the Sixth 
street place and assisted in there swindling a victim by fake horse 
race betting of the same gênerai nature as that involved hère; that aft- 
er the Sixth street transactions in 1916 were closêd Silva and Goulet 
w€re partners in a gambling house at the same location. 

Grant, Connell, and Kaiser left Détroit for Cincinnati on July 28, 
1918. At 6:48 that evening a telegram over the initiais "j. B." was 
sent from Détroit to Silva at Newport, reading : "Children will arrive 
to-morrow moming 7:50 Ûniofi Station." No explanation of this 
telegram is given. However, Grant, Connell, and Kaiser arrived at the 
Union Station, Cincinnati, the next morning at about 7 o'clock, It was 
fairly open to inference that the'term "children" related to the three 
persons last named. On July 30,, at 7 a. m., there was received at the 
Newport post office a spécial delivery letter, postmarked Mt. Clemens, 
and addressed to Silva. On the evening of August 5th, after Kaiser had 
retumed to Cincinnati from West Hoboken, and shortly after Grant 
had visited Kaiser in his room at a Cincinriati hôtel, Silva was seen to 
meet and talk with Grant on Fourth street, Cincinnati, near the hôtel. 
It was testified that Silva left Grant, went to a drug store, and called 
up a number by téléphone, and rejoined Grant; the two continûing 
their conversatioiji on the street and spending some minutes together 
in a saloon. It was fairly open to inference that, when Grant met 
Silva, the latter was waiting for the former to come from Kaiser's 
room. Kaiser testified that Silva looked like the man who sat at the 
ticker in the Newport pool rooni, although he could not definitely iden- 
tify him. The alleged fra'uduknt scheme failed of consiimmatlon, but 
it is a commonplace that success, is not necessary to guilt. Poster v- 
United States (C. C. A. 6) 178 Fed. 165, 173, 101 C. C. A. 485. 
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[8] 3. The jury was instructed that évidence of the fake horse race 
betting frauds carried on at the Sixth street pool room in 1916 could 
be considered in determining wheth^r or net Silva and Goulet were 
connected with the Kaiser transaction in 1918, provided the jury was 
convinced that'there was a common scheme or plan between Silva and 
Goulet and the persons shown to be connected with the Kaiser trans- 
action to swindle people by fake horse race betting. The instruction 
was later amplified as stated in the margin of this opinion.^ We think 
there was substantial évidence tending to sustaih the theory of such 
common scheme. This being so, the instruction; was not erroneous. 
The earlier acts would in such case not be merely slmilar acts, and so 
admissible" orily for the purpose of showing the inteflt of the later acts. 
Shea V. United States (C. C. A. 6) 236 Fed. 97, 102, 149 C. C. A. 
307, Id., 251 Fed. 440, 442, 163 C. C. A. 458. And see Schoborg v. 
United States (C. C. A. 6) 264 Fed. 1, 7. The fact that there is no 
proof that the 1916 frauds involved the use of the mails is not im- 
portant. Shea V. United States (C. C. A. 6) 236 Fed. '99, 102, 149 C. 
C. A. 307, and cases there cited. 

[9] 4. The Admission of Evidence. — Complaînt is made df the ad- 
mission in évidence of the spécial delivery letter and variôus tele- 
grams addressed to Silva. In our opinion the court fcomniitted no 
error in this respect. It is not conclusively established that Grant, 
Connell, and Kaiser had ail left Mt. Glemens when the telegram of 
July 28th was sent Silva. Nor does it appear when the spécial delivery 
letter given Silva July 30th was açtually sent from Mt. Clemens. 
Granting that Kaiser had not reached Mt. Clemens when one or more 
of the telegrams were sent Silva, they are not thereby rendêred in- 
compétent. It was not nécessary to the guilt of défendants that Kaiser 
should hâve been seleCted as victim at the outset, or at any particular 
time. Shea v. United States (C. C. A. 6) 251 Fed. at page 439, 163 C. 
C, A. 451. Moreover, Grant and Connell conceivably had at Mt. 

1 "If tlie évidence justifies a conclusion at your hands that the four de- 
fendants, Grant, Connell, Silva, and Goulet, were parties to the fraudulent 
scheme or swlndllng oïierations of 1916, and thé swindllni? opérations of 
1916 were substantlally the same in character as the attempt to swindle Frank 
Kaiser, and it is a reasonable and fair inference tlierefrom that there was 
a common scheme on the part of thèse four défendants, a common plan qn 
their part, to swindle in that vyay any person that they coutd, and that 
that common plan and common scheme cbntinued down untll the time of the 
attempt to swindle Kaiser, yoîl haVe a right to consider that elrcumstflhce, 
the existence of that common scheme and plan. In determining whether or not 
they were açtually connected with the attempt to swindle Kaiser. That, is 
the sole bearing of that évidence upon that point. It ÎkS essential that that 
common scheme or plan should hâve coiltlnned doWn until 1918, the tinie of 
the transaction eharged hère, in ordèr that the évidence should be used to 
connect Silva or Goulet with the wrongful act eharged In the indictment and 
on trial before you hère. If Silva or Goulet withdrew, or abandoned or 
ceased to be a party to the common plan or scheme, then there i? nothing be- 
fore the Kaiser transaction, there is nothing in those opérations of 1916, 
that is of any significance or bearing on this case, as tending to show that 
either one of theni was connected with the Kaiser transaction." 
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Clemens at least one confederate in the man who posed as "manager" 
of the "club" at that place. 

We find no error in the record, and the judgment of the District 
Court is affirmed. 



MYLROIE V. BRITISH COLUMBIA ROLLS TUG & BARGE CD, 

(Circuit Court of Appeals, Nipth Circuit. October 4, 1020.) 
No. 3448. 

1. Towage "S^ld — Towing Company cannot contract against liability for un- 

Seaworthiness. 

In a contract to perform towage service there Is a warranty impUed 
by law that tlie towing tug shall be seawortliy, properly equlpped, and 
manned by a crew adéquate in number and compétent for their duty 
with référence to ail the exigencics of the int(-nded voyage, which may 
reasonal)ly be anticipated, and the contractor cannot relieve himself by 
anything in the contract from liability for faihire to provide thèse es- 
sentials. 

2. Towage '^='11(1) — Failure of tug to keep lookout is négligence. 

Failure of a towing tug to provide a lookout stationed forward whîle 
navigating dangerous waters at night in storttiy weather held culpable 
négligence, and to render the tug unseaworthy, and tug and owner liable 
for stranding of the tow. 

3. Towage '®='11(I)— Custom cannot relieve tug from duty to maintain 

lookout. 

A custom to the contrary cannot relieve a towing tug from the légal 
duty to maintain a proper lookout, especlally at night in dangerous 
waters. 

4. Towage «Sx^lKl) — Sudcten change of course by tug witbout warning 

gross négligence. 

The action of a towing tug in suddenly changing her course at night, 
without warning to her tow, resulting in a jerk that broke the tow's 
shackle and cast her adrift, causing her wreck on the shore of an island, 
held gross négligence, which reudered tug and owner liable for the loss. 

Appeal from the District Court of the United States for Division No. 
1 of the District of Alaska ; Robert W. Jennings, Judge. 

Suit in admiralty by A. W. Mylroie against the British Columbia 
Mills Tug & Barge Company. Decree for respondent, and libelant 
appeals. Reversed. 

The appellant, as owner of the barge Bangor and cargo, brought this 
libel in the court below against the appellee, Tug & Barge Company, for 
damages sustained by reason of the barge going ashore on Mary Island while 
in tow of the appellee's tug Commodore. The libel, as twice amended, al- 
leged in substance the barge to be a vessol of 511 gross registored tons, and 
that It wa.s at ail times in qtiestion staunch and seaworthy, and properly 
equipped, manned, and supplied for a voyage from the port of Seattle, in the 
State of Washington, to the port of Anehorage, in the district of Alaska, of 
which barge the libelant was the sole owner ; that on March 22, 1017, the 
barge, laden with a cargo of himber and gênerai merchandise, of the greatcr 
part of which the libelant wa.s the owner, and of the remainder of which he 
was the lawful bailee for hire, sailed in tow from Seattle, bound for Anehor- 
age, Alaska, and by agreement of the respective parties to the libel was on the 
way picked up by the tug and taken in tow for the rest of her voyage to 
Anehorage ; that the tug proceeded with the barge in tow, arrivlng off Port 

<g;=5For other cases see saine topic & KEY-NUMBEll in ail Key-Numbered Digests & Indexes 
2(38 F.— 29 
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SlmpsoUi Brltish Colqmbia, at about 5 p. lui; of" the evenlng of tlie 25th of the 
month, wlthout accident or casualty, the glass then being low and the wlnd 
east-southeast and rlsing; that the tua wlth the barge In tow, proceeded on 
the voyage, wlthout any lookout statibned on the tug; at, about 2 o'clock In 
the morning of the 26th of March, 1917, still olï and close to the east shore 
of Mary Island, in the waters of southeastern Alaska, in a heavy sea and 
snowstorm, and with the wlnd blowlng east-southeast at the rate of about 
60 miles an hour, sald tug with the barge in -tow then being oijt of her course, 
and being under a full head of steam and sighting land, through the négli- 
gence and want of reasonable care, caution, and maritime skili lipon the part 
of those in charge of her, put her wheel hard over, and suddenly changed her 
course to avoid the dangers of reefs and rocks on the east shore of Mary 
Island, and by reason of the sudden strain and due to the sudden change of 
course of the tug at full speed, the shackle to which the towline from tlie 
tug.was attached was broken and the barge went adrift; that immediately 
thp barge's bow anchor was hove out with 55 fathoms of chain, which fetched 
the barge up, after which, by reason of the force of the wind and sea, she 
drifted iïi about 20 minutes on the east shore of Mary Island, where about 
2y2 hours after being east adrift she finally grounded, resulting in the damage 
for which the libel was brought, aggregatlng $33,562.47. 

The libel as amended further alleged that at the time the towline parted 
the barge was foUowing properly and caref ully in the wake of the tug and 
obeying ail her directions, and that there was a compétent man at the wheel 
on the barge ; that nothing could hâve been d.one by the barge to prevent 
the shackle from partlng, or to prevent the barge from drifting and grounding, 
ail of which was caused solely by the négligence and want of reasonable care, 
caution, and maritime skill on the part of those in charge of the tug; that 
immediately prior to and at the time the tug plcked-up and took the barge 
In tow, as alleged, and at ail tlmes thei-eafter during the voyage and towage, 
up to and iricludlng March 26, 1917, the tug was unseaworthy. In that it 
was improperly and insufflciently manned, and had not a sufflcient erew to 
enable it to station a proper or any lookout on the tug at any time, and es- 
pecially at nlght. By his second amendment the libelant alleged in substance 
that at the inception of the towage the tug was unseaworthy and was insuffl- 
ciently manned, in that she did not bave a sufficient crew to maintain a légal 
lookout on the vessel during the voyage. 

In its amended answer the respondent and claimant, after making certain 
admissions ând déniais, set up a written contract under which it alleged the 
towage in question was done, the pertinent provisions of which are as follows : 
' "Mémorandum of agreement made the 14th day of March in the year of 
our Lord one thousand nine hundred and seventeen, between the B. O. Mills 
Tug & Barge Co., Limited, whose registered of&ce is situated in the clty of 
Vancouver, in the province of British Columbia (heç'elnafter called the tug 
Company), of tne one part, and Anchorage Supply Co., of Seattle, Washington, 
and Anchorage, Alaska (hereinafter called the charterers), of the other part, 
witnesseth: ,. 

"1. That the tug eompany agrée to tow during the sprlng, summer, and au- 
tumn of the year 1917 the barge Bangor on a succession of round trips be- 
tween the western boundary Une of United States waters, and Anchorage,: 
Alaska, for the sum of $4,500 for each such round trip, the said bar^e to be 
loaded on, the north-bound trip and light on the south-bound or return trip. 

"2. The tug Company wlll employ their tug Commodore in said service, 
barring accident to hull and/or machinery, government réquisition, or other 
causes beyond the control of the said tug eompany. 

"3. That the tug will render to the said barge Bangor reasonable assistance 
from time to time in any emergency which might arise, and whilst dlscharg- 
ing at Anchorage the tug is to be within call of the barge at ail times to 
render such reasonable assistance In case of any emergency which might 
arise. The tug com-pany is not to be held. liahle for any damage which might 
happen to the said barge Bangor or its cargo while in tow or at anchor. 

"4. A round trip Is to be considered completed on return of said barge 
Bangor at western boundary Une of United States waters ofl! the southern 
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eritrance to Plumper Sound, and the sald sum of net $4,500 shall be paid by 
the charterérs to the tug company on eompletion Of each round trlp and 
before another is commenced." 

The amended answer further alleged : That the respondent "with its said 
tug proceeded with said barge in tow until early In the morning of the 26th 
day of March, 1917, when, in the neighborhood of Mary Island, in the waters 
of Southeastern Alaslîa, and during a hoavy wind and snow storm, and with- 
out any fault or négligence of any kind on the part of the said tug or those 
in charge of her navigation, and not on account of any defect in any of the 
machinery or towing appliances of the said tug, but solely throuph the 
force of said storm and of a. defect in the effuîpment of said harge, the said 
barge broke loose from sald tug and grounded in the vicinity of the east 
shore of Mary Island. That ail of the damage and injury which was sus- 
tained by said barge and her cargo, and by the libelant herein, was a direct 
and proximate resuit of the force of said storm and wind and of the defect 
in the equipment of said hargc, and for causes ivholly beyo-nd the contrai 
of the said tug, or those in charge of the navigation thereof or of this re- 
spondent. That by reason of the terms and conditions of sald mémorandum 
of agreement of March 14, 1917, hereinahove set out, and under which said 
towage services were being performed by said respondent and its said tug, 
and by reason of the facts herein alleged, and a laclc of any defect in the 
eqiiijnnent of said tug, or any fault or négligence in her navigation, in the 
absence of any fault or négligence in said tug, her owner, master, or crew, 
and because of thé fault and négligence and laek of proper equipment of the 
said barge, neither this respondent nor its said tug Is liable for or charge- 
able with any of the damage or injury sustained by the libelant as alleged in 
the libel." 

Both the libelant and. clalmant Introduced an unnsually large amount of 
évidence, resulting in a decree by the court below dismissing the libel at the 
libelant's cost. 

William H. Gorham, of Seattle, Wash., for appellant. 
Farrell, Kane & Stratton, of Seattle, Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [1] In 
support of the decree below the proctors for the appellee insist that, 
even though the évidence be held to show that the stranding of the 
barge and the conséquent damage was caused by the négligence of 
the tug, yet its owner cannot be held liable therefor because of that 
clause of the contract between the parties reading: 

"The tug Company is not to be held liable for any damage which might 
happen to the sald barge Bangor or its cargo while in tow or at anchor,'.' 

The contention of the appellant that there was a contrary verbal 
agreement cannot be sustained. In view of the record, we regard it 
as clear that that clause must be taken as appears in the written con- 
tract. 

But the point also made for the appellant that the tug was not allow- 
ed by law to avoid by contract the conséquences of its own négligence 
remains to be considered and determined. This court said in effect 
that it would not be in the case of Alaska Commercial Co. v. Williams, 
128 Fed. 362, 63 C. C. A. 92, citing in support thereof The Steamer 
Syracuse, 12 Wall. 167, 20 h. Ed. 382, In re Moran (D. C.) 120 Fed. 
556, The Somers N. Smith (D. C.) 120 Fed. 569, The M. J. Cummings, 
(D. C.) 18 Fed. 178, and The Jonty Jenks (D. C.) 54 Fed. 1021. It is 
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said, however, for the présent appellee, that the question was not con- 
testée! in Alaska Commercial Co. v. Williams, but was decided on the 
"assumption" that the défendant in error there had correctly stated the 
law to be that such a contract, exempting such a tug f rom liability for 
its own négligence, is contrary to public policy and void. 

We are not prepared to accept the correctness of this suggestion, 
for, while this court held that the contract relied on in the Williams 
Case was not proved, it gave as a further reason for its judgment in 
the case that, conceding such contract to hâve been proven, the tow- 
ing vessel would still hâve been liable for the failure of her master 
to exercise reasonable care and maritime skill in conducting the tow- 
age service. 

It is not claimed that the décision of the Suprême Court in the Case 
of the Steamer Syracuse has ever been expressly reversed, or, indeed, 
criticized by that court ; but it is contended in effect that it has been 
practically reversed, because it denied a pétition for a writ of cer- 
tiorari in the Case of The Oceanica, decided by the Circuit Court of 
Appeals for the Second Circuit, 170 Fed. 893, 96 C. C. A. 69, in which 
the majority of that court — one judge dissenting — held that a contract 
of towage by which the tow assumes ail risks releases the tug from 
liability from her own négligence resulting in injury to the tow; the 
majority of the court conceding in its opinion, on rehearing that its 
décision to that effect was a departure from previous décisions. 

A careful examination of the prevailing opinions in that case we 
think shows that the décision was really based upon the law prevailing 
in the state of New York, under which even a common carrier may 
contract against its own négligence, and such may hâve been the the- 
ory upon which the Suprême Court denied thé pétition for a writ of 
certiorari in the case. In Boise Commercial Club v. Oregon Short 
Liné R. Co., 260 Fed. 769, 772, 171 C. C. A. 495, 498, this court said: 

"We assume that ordinarily the déniai of the writ of certiorari by the 
Suprême Court may not indicate the expression of an opinion in affirmance 
of the law of the case as applied by the Circuit Court of Appeals; but 
where ttiere is a single question invqlved, and that question is entirely one 
of jurlsdletion, and there hâve been radically diverse décisions by the 
lower fédéral courts, the déniai of the writ would f alrly imply that the 
court vras satisfled that the jurisdictional point had been rightly decided." 

It ^eems to us that, if the Suprême Court had been dissatisfied 
with its previous décision in the Case pf the Steamer Syracuse, it 
would hâve granted the writ of certiorari in the Case of The Oceanica, 
and hâve reconsidered the question, and that we would not be justi- 
fied in regarding its déniai of the writ in the last-mentioned case 
as in effect departing from the rule announced in the Case of The Syr- 
acuse which bas stood unreversed,,and, so far as we are advised, with- 
out criticism by it, for so many years— particularly as the case was 
relied upon in both the prevailing and dissenting opinions in The 
Oceanica, Case, and the further considération of the question specifical- 
ly requested in the following concluding clause of the opinion of the 
majority of the Court of Appeals on rehearing: 

"We dp appreoiate keenly that the décision of the majority of the court as 
to the right of a tug to contract against her own négligence is a departure 



MYLROIB V. BRITISH COLUMBIA MILLS TUG & BARGE CO. 453 

<268 F.) 

from prevlous decisious. The question should, and wg liope will, be set at 
rest * ♦ * by the Suprême Court." 

But the appellant insists that, even if the attempted limitation of 
the liability of the tug contained in the contract be valid, the latter 
was based tipon a warranty of the seaworthiness of the tug, which it is 
contended did not exlst, for the reason that, immediately prior to and 
at the time of the making of the contract and throughout the towage 
service, tlie tug lacked a sufiEcient complément of men to enabJe it to 
station a lookout upon it at any time during the voyage, and that be- 
cause of the lack of a proper lookout the disaster occurred. In the 
towage case of The Lady Pike, 21 Wall. 1, 22 L. Ed. 499, the Su- 
prême Court said : 

"Stnf'dard authorities show that the first duty of the carrier, and one that 
Is implied hp law, is to provide a seaworthy vessel, wcll furnished witli proper 
motive power and furniture necessary for the voyage. Necessary équipaient 
is as leijuisite as that ihe hull of the vessel should be stauncli and strong, and 
slie must also be provided vvitli a erew adéquate in nuinber and compétent 
for their duty witli référence to ail the exiReneies of the intended route, and 
with a compétent and skillful master, of sound judgment and discrétion, and 
with sufflcient knovvledge of the route and expérience in navigation to be able 
to perform in a proper manner ail the ordinary duties rcquired of him as 
master of the vessel. Owners of vessels, employed as suoh carriers, must 
see to it that the master is qualified for his situation, as they are responsible 
for his want of skill and knowledge in that behalf and for his négligence 
and bad scamanshlp." 

In the Pacific Mail S. S. Co. Case, 130 Fed. 76, 82, 64 C. C. A. 410, 
416 (69 t. R. A. 71), this court held it to be the duty of the owners 
of a steamer carrying goods and passengers, not only to provide a sea- 
worthy vessel, but that they must also provide the vessel with a crew 
adéquate in number and compétent for their duty with référence to 
ail the exigencies of the intended voyage, "not merely compétent for 
the ordinary duties of an uneventful voyage, btit for any exigency 
that is likely to happen, such, for example, as unfortunately did 
happen in the présent case — the striking of the ship on â reef of rocks 
— and the consef|uent imperative necessity for instant action to save 
the lives of passengers and crew." 

[2] In Wilder's S. S. Co. v. Low, 112 Fed. 161, 172, SO C. C. A. 
473, 484, we also said : 

"For an officer to leave his ves.'ïel entirely without a lookout, especial.y 
when another vessel is known to be in the vicinity, is culpable négligence, 
and approaehes very nearly the Une of reckless navigation. The importance 
of the lookout and the high degree of vigilance roquired of the person occupy- 
ing that position on a vessel, Is clearly stated by the United States Suprême 
Court in The Ariadne, 13 Wall. 47.5, 478, 20 Ij. Ed. ,542, 543, as foUows: 
'The duty of the lookout is of the higheSt importance. Upon nothing else does 
the safety of those concerned so much dépend. A nioment's négligence on his 
part may involve the loss of his vessel, with ail the property and the lives 
of ail on board. The sanie conséquence may ensue to the vessel with which 
his shall collide. In the performance of this duty the law requires indefatig- 
able care and sleepless vigilance. * * * It is the duty of ail courts charg- 
ed with the administration of this branch of our jurisprudence to glve it the 
fuUest effect whenever the clrcumstances are such as to call for its applica- 
tion. Bvery doubt as to the performance of the duty, and the effect of non- 
performance, should be resolved against the vessel sought to be inculpated 
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until she vindicates hèrself by testimony conclusive to the contrary.' No 
déviation from this statement lias been made by the Suprême Court in later 
cases (The Oregon, 158 U. S. 18G, 193, 15 Sup. Ot. 804, 39 L. Ed. 943), and it 
is therefore as binding to-day as when first made." 

See, also, The Caledonia, 157 U. S. 124, 130, 15 Sup. Ct. 537, 39 
h. Ed. 644; The Edwin I. Morrison, 153 U. S. 199, 210, 14 Sup. Ct. 
823, 38 !.. Ed. 688; The Qiieen (D. C.) 78 Fed. 155; Pacific Coast 
S. S. Co. V. Bancroft-Whitney Co., 94 Fed. 180, 36 C. C. A. 135 ; The 
Drill Boat No. 4 (D. C.) 233 Fed. 589, 594; 35 Cyc. 245. 

According to the uncontroverted testimony of the captain of the 
tug in the présent case, its crew consisted of two engineers, two 
firemen, and two coal passers, ail of whom were confined entirely to 
the engine department, one cook, whose duties were confined to the 
galley, one deck hand, whose duties were to walk around the deck ail 
day and sleep at night "unless called for something," and two other 
deck hands, whose duties were to stand watch and watch as helmsmen — 
the other three men on the tug being the captain thereof (Johnson), 
one mate, named Dawe, and Capt. Bjerre, who, according to the testi- 
mony of the captain of the tug, was "shore skipper," and "don't make 
trips like" the one in question, but was on that voyage entered on the 
articles as "purser" and acted as "pilot." 

The captain of the tug, on direct examination by the proctor for 
the hbelant, was questioned, and answered, as follows: 

"Q. Do you remember the night that the barge broke adrift off of Mary 
Island? A. Tes. Q. Who was on watcli — wliat members of your crew were on 
watch that nlglit after 12 o'clock? A. Capt. Bjerre, Sam Dawe, and myself. 
Q. Did you hâve a man in the wheel house? A. Quartermaster or deck hand. 
Q. You had a man in the engine room? A. Yes. Q. Did you hâve a lookout? 
A. Well, we were ail on the lookout. A. I asked if you had a lookout? A. 
Tes. Q. What lookout did you hâve? A. The three of us in the wheel room. 
Q. And that is aU? A. That Is ail. Q. You had no lookout between the 
wheelhouse and the stem of the vessel? A. No." 

And on cross-examination that witness was questioned, and answer- 
ed, as follows: 

"Q. How far is the wheelhouse from the stem of the vessel on the Com- 
modore? A. Forty feet. Q. How high is the iloor of the wheelhouse above 
the bow of the vessel on a straight line? A. About 12 feet, I should think. 
Q. Is there any obstruction between the wheelhouse and the stem of the ves- 
sel? A. No. Q. Is there anything to obscure the sight or prevent sound? 
A. Nothing at ail. Q. Across the bow. That night, from 11:19 until the 
barge stranded— until tlie shackle broke — were the Windows of tho pilot 
house open? A. Yes. Q. Where were you stationed? A. Stationed looking 
out through the wlndow ; we had the window open, and we were laying out 
through there? Q. Laying out? A. Laying out. Q. Oould you discern ob- 
jects from thé vessel better from the pilot house than from the stem of the 
vessel? A. Yes. Q. Could you discern objects from the wheelhouse better 
than from any other portion of the vessel? A. Yes. Q. How about hearing 
sounds from the wheelhouse as compared with hearing them from the stem 
of the vessel? A. Hear much better." 

Croft was the deck hand who was on watch at the time of the ac- 
cident. Being questioned what were his duties, he answered: 

"My duties — we hâve to do everything, you know ; when you are a deck 
hand, you do everything; we hâve a watch, and hâve to steer the vessel, the 
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same as a qnartermaster. Q. Helmsman? A.'Yes; when you sbip as a 
quartermaster, you don't hâve to do any other kiiid of ;Work; when you 
ship as a deck hand, you hâve to do ail kinds of work. Q. Did you act as 
helmsman on that voyage? A. ïes. Q. Every day? A. ïes." 

As said by the court below in its opinion, this tug, with its tow, 
was — 

"to go through the waters of Southeastern Alaska, themselves none too 
pasy, iip through the Gulf of Alaska, one of the most turbulent stretches of 
water in the world, eut into the océan, and up into Cook's Inlet, at the spring 
equinox." 

The record shows that when the yessels passed Port Simpson the 
weather was squally, the wind being about 25 to 30 miles an hour, 
after which they passed Tree Point^ — that being the last point passed 
before the wreck at Mary Island, a distance of about 171/2 or 18 miles 
from Tree Point. During that run the wind increased to about 30 miles 
an hour, with fréquent snow squalls; the night being dark. Smoke 
obscured the vision of those in the tug's pilot house from Tree Point 
to 1 o'clock to some extent, and did not wholly disappear at any time 
before the accident; this, according to the testimony of her captain, 

[3] It is conceded that the tug did not hâve at the time of the 
disaster, nor, indeed, at any time, a lookout stationed forward; but 
the contention of the claimant is that the men in the pilot house of 
the tug were ail lookouts, and had a better vision than would hâve 
had a man stationed at the stem of the tug. The claimant furthermor^ 
contends that it was not customary for such tugs to hâve any lookout 
stationed forward, and the court below held that the prépondérance 
of the testimony was to the latter effect. 

The testimony was certainly conflicting vipon the point ; Capt. John- 
son and Bjerre testifying that the proper place for such lookout was in 
the pilot house, and the witnesses Neilsen and Snoddy testifying in 
effect that the proper place was on the forecastle head. But, regardless 
of the question of the prépondérance of évidence on the point, we think 
it clear that custom counts for nothing as against the law. , feee au- 
thorities supra, and The Catharine v. Dickinson et al., 17 How. 170, 
177 (15 L. Ed. 233), where the Suprême Court, referring to the évi- 
dence given to prove such a custom, said : 

"Hovcever this may be in the daytime, we thlnk that such custom or usage 
cannot be permitted as an excuse for dispensing with a proper lookout while 
uavigating in the night, especially on waters frequented by other vessels. TJn- 
der such circumstances, a compétent lookout, stationed upon a quarter of the 
vessel affording the best opportunity to see at a distance those meeting her, 
is indispensable to safe navigation, and the ueglect is chargeable as a fault 
in the navigation." 

But even if it be conceded that a man stationed in the pilot house 
of the tug, charged with the duty of keeping a lookout, would answer 
the requirements, the évidence in the casç clearly shows, in our opinion, 
that neither of the men in the pilot hou.se of this tug during the time 
in question constituted such a lookout ; for one of the men was the 
helmsman, whose duty it was to watch the compass and steér the 
vessel under orders given him, and the other two were Capts. John- 
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son and Bjerre, who, when both were présent, were part of the 
time examinîng the chart and engaged in conversation ; it f urther ap- 
pearing that at the time the dangerous situation was discovered and 
for a considérable period immediately preceding Capt. Johnson was 
not in the pilot house, but in some other part of the vessel. It can- 
not be properly held that before Capt. Bjerre, who was at the time 
directing the movement of the tug, saw the waves breaking upon the 
island, and suddenly, without any warning to the tow, ordered the 
wheel put hard over, thereby breaking the tow's shackle, and resulting 
in its being grounded, a lookout properly stationed would not hâve seen 
and reported the island ahead in ample time to bave afforded the tug 
an opportunity to make a safe turn with the tow following. We en- 
tertain no doubt that under the law, applied to the existing conditions, 
the absence of a man to serve as a lookout was the absence of an cs- 
sential part of the proper equipment of the tug, and rendered it to that 
extent unseaworthy. 

[4] Moreover, we think it was gross négligence on the part of its 
directing officer— without giving any warning whatever to the tow — 
to suddenly order the wheel put hard over, resulting, as tne évidence 
clearly shows, in a jerk that broke the tow's shackle, thereby caus- 
ing her to drift, and resulting in her wreck upon the shore of the 
island. Had any notice of the intended change in the tug's course 
béen given the tow, an opportunity for a corresponding change in the 
course of the latter would' hâve been afforded, and the sudden jerk 
that broke the shackle of the tug hâve been lessened, and the break 
very likely avoided. 

Regarding the shackle the court below said in its opinion : 

"The shackle in question was purchiised by libelant about 10 months before 
the accident ; whether it was new or secondlmnA wiien purcliasea by Mm 
does not appear. How miich, if any, usage it had been subjected to before 
its purchase by libelant does not appear. It does appear, however, that it had 
been used on this barge as an appliance for towing for a distance of about 
10,500 miles — three trips from Seattle to Anchorage and return, and also the 
trip from Seattle to the place of the wreck. Several shipmasters give in- 
stances of shackles breaking without other apparent cause than crystalliza- 
tion resulting from long usage, and iustances of other shackles breaking un- 
der strains in loads which they had a short time before borne with the 
greatest of ease. 

"Now, this shackle showed crystallization. Avis, the expert for libelant, 
says that crystallization comes only from sudden severe shock, and that the 
shackle in question 'was broken by a stress very suddenly applieii, which 
undoubtedly would hâve broken a shackle made from a much larger bar' ; 
but Tinkham and lingerfelt, experts for the clalmant, deny this, testifylng 
that the vibration which comes from much usage will in the course of time 
cause the iron in the shackle to become weakened by crystallization, and they 
are also of the opinion that the vibration of the aforesaid trips might hâve 
been sufficient to bave caused the crystallization. It is in évidence that the 
ijug in the case at bar carried and had in use a towing machine of the 
most approved pattern, a device designed and effective for the élimination 
of those sudden jerks of the towline which are caused by the sudden taking 
up of the slack when turns are made. * * * 

"The shackle was part of the equipment of the barge f umished by the 
libelant. The latter at least contracted that the appliances furnished by him 
ghould be suitable and strong enough for ail strains to which it was not 
unreasonable to expect it would or might be subjected. The tug escaped, and 
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If tlie barge had followed tlie tug it would hâve escaped. It did not follow 
the tug, because the shackle broke. The shackle broke, because it was not 
strong enough to stand the strain. I am satisfled from the évidence that 
négligence cannot be ascribed to the tug for its action or uonaction at ôr 
about the time tlie shackle did break." 

The iinderscoring by the court below of the clause to the effect 
that it did not appear from the évidence whether the shackle "was 
new or secondhand" when purchased by the libelant would seem to 
indicate that the court concluded that the breaking of the shackle by 
the sudden and abrupt turn of the tug might likely hâve been occasion- 
ed by its secondhand condition when purchased by the libelant. But 
such was not the évidence. The substance of the only testimony upon 
the subject that has been cited or that we hâve been able to find is 
that the shackle was new when purchased by the libelant from a ship 
chandlcr on the water front in Seattle, and the witness Foster, who was 
supercargo on the barge, and according to his testirrtony had\been a 
master mariner for about 25' years, and who testified that the barge 
itself and its equipment was at the time in question of the best, being 
asked specifically regarding the shackle, was questioned, and answered, 
among other things, as follows: ' ' ' 

''Q. What was the condition of that shackle in respect to being of sufflcierit 
size as a part of the towiiig device for that voyage? A. I couldn't sée where 
it could be in any place better, by previous work we done with it ; thé shackle 
was ail right. Q. How long had you ùsed that shackle before this Voyage 
in question? A. Oh, we niade two or three trlps with It. Q. To where? A. 
Anchbrage.' Q. From where? A. Seattle, and the west coast of Port Simpson. 
Q. The same shackle? A. Yes, sir." 

The évidence showing that the shackle was new when bought by the 
libelant, was of sufficient size, had been used successfully, in several 
similar voyages to Alaska, and had stood the strain of the towing hère 
in question in squally weather up to the very point where the .unusual 
strain was put upon it by the sudden jerk of the tug, caused by its 
abrupt turn without any warning or opportunity given the tow to 
meet such strain by a conforming' change in its course, leaves, in ot;r 
opinion, no ground for any other conclusion than that the break wouW 
not hâve occurred but for the négligent navigation of the ttig. 

There remains only to consider the amount of damages sustained 
by the libelant that he is' entitled to recover. On that point the con- 
tention of the appellant is that he is entitled to a decree for the aggre- 
gàte amount of $33,521.47 (with interest and costs) shown in a tabu- 
lated statement introduced in évidence as Exhibit R. 

We are of the opinion that the évidence in the case is not sufficient 
to enable us to fix definitely the amount of damages for which the 
libelant is entitled to judgment. For example, it is claimed on behalf 
of the appellant that in determining the value of the barge at the time 
of her stranding the court "will take judicial notice of the enormous 
universal increase in value of ail kinds of craft," growing out of the 
then war conditions, and likewise in determining the amdUnt of de- 
murrage to which the libelant is entitled. It is obvions, we think, that 
sati s factory évidence on ail such questions is essential to the entry of 
a proper judgment. 
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. Accordinçly the decree appealed from is reversed, and the c^se 
remanded to the court below for further proceedings in accordance 
with the views above expressed, and with leave to the respective par- 
ties to introduce further évidence on the question of damages. 



LANHAM et al. v. STATE BANK OF ROME, GA., et aL 
In re ARMUCHEE PAXTS MFG. CO. 

(Circuit Court of Appeals, Fifth Circuit October 13, 1920.) 

No. 3564. 

L Bankroptcy ^=>269 — Tenda: of siim paid necessary before setting aside 
sale. 

Where a bill la filed by a trustée in bankruptcy to set aside a deed 
made to purchasers at a sale held under order of the bankruptcy court, 
on thé grbund that the order for such sale was procured by concealment 
of facts, a tenaer to tue purchasers of the sum. bld at such sale Is neces- 
aary, and, od exception' tp said bill for failure to make such tender, no 
amendment being offered, ithe bill is properly dismissed. 

2. Usury ^=>95 — ^Bill to caiioei autn^a^e tor ufiury muât tender paymeut, 
with lawful interest. 

Under the law of Georgia, a bill by a trustée In bankruptcy for cancel- 
lation of a deed given to seeure a debt by an owner of property, who af- 
terward conveyed to the bankrupt subject to such deed, on the ground 
that the debt secured was usurious, held not to state a cause of action, 
where it made no ofEer to pay such debt, with lawful interest. 

Appeal from the District Court of the United States for the North- 
ern District of Georgia ; Samuel H. Sibley, Judge. 

Suit in equity by Henderson L. Lanham, trustée in bankruptcy of the 
Armuchee Parits Manufacturîng Company, against the State Bank of 
Rome, Ga., and others. DeCree for défendants, and complainant ap- 
peals. Affirmed. 

John Mallory Hunt, of Atlanta, Ga., and Nathan Harris, of Rome, 
Ga., for appellant. , 

R. A. Denny, Graham Wright, and Barry Wright, ail of Rome, Ga., 
for appellees. , 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KlisrG,, Circuit Judge. This appeal is brought to review the de^ 
crée of the court beïow in dismissing on motion a bill in equity brought 
by the .appellant, Lanham, as trustée in bankruptcy of the estate, of 
Armuchee Pants Manufacturing Company (hereinafter called the Ar- 
muchee Company), against the appellees. The bill alleged that: 

On September 9, 1912, appellee Allie W. Watters owned in fee 
simple two certain tracts of land in Floyd county, Ga.; one known 
as the "130-acre tract," and the other as the "West Rome S-acre tract." 
On said, September ,9,: 1912, said défendant Watters executed to the 
State Bank qf Ror^e, whose corporate name was then the American 
Bank & Trust Company, a deed to seeure an alleged debt of $7,500, 
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evidenced by a note matiiring on December 15, 1912. Thereâfter, on 
November 18, 1913, said Watters conveyed said 130-acre tract to said. 
Armuchee Company for a considération, stated in said deed, of 
$30,000, receiving back as a part of the transaction a mortgage on said 
130-acre tract to secure an alleged indebtedness of said Armiichee 
Company to said Watters of $15,100, which was recorded on March 
10, 1915. Said mortgage was held at said time and thereâfter by A. 
W. Watters & Co., Incorporated, and at the time of the adjudication 
of said Armuchee Company to be a bankrupt was held and controUed 
by said A. W. Watters & Ce, Incorporated, as a transférée. 

On September 9, 1912, said AlHe W. Watters executed to said State 
lîank of Rome, Ga. (then the American Bank & Trust Company), a, 
deed to said West Rome 5-acre tract to secure an alleged debt of 
S3,800, falling due November 15, 1912. On Aprii 27, 1914, said Wat- 
ters executed to. said Armuchee Company a deed to said West.Rpme 
5-acre tract, for a considération recited therein to be $2,200, an,d re- 
ceived back as a part of said transaction a purported mortgage, cre- 
ating a lien on said 5-acre tract to secure an. alleged indebtedness of 
$2,200, which was recorded on November 16, 1915. Said mortgage 
was held at the time of the filing of said involuntary pétition in bank- 
ruptcy against said Armuchee Company by said défendant A. W. 
Watters & Co., Incorporated, said Allie W. Watters, or Lucile Watr 
ters, a sister of said Allie W. Watters ; but, whichever party claimed 
to be the légal owner thereof, said Allie W. Watters at ail times con- 
troUed the same as fully as if he owned it individually. 

At the time of the filing of the involuntary proceeding in bankruptcy 
against said Armuchee Company, and of its adjudication to be a bank- 
rupt, the title to said 130-acre tract and of said West Rome 5-acre 
tract was vested in fee simple in, said Armuchee Company, subject to 
said deeds to secure debt executed to said abovç-recited bank and to said 
purported mortgagees, both of which are alleged to be void as against 
the trustée in bankruptcy of said Armuchee Company and its creditors. 
On April 8, 1915, an involuntary pétition in bankruptcy was filed in 
the District Court of the Northern District of Georgia, Northwestern 
Division, against said Armuchee Company. Said company was duly 
adjudged a bankrupt on April 24, 1915, and E. A. Green was ap- 
pointed its trustée. He qualified and acted as such trustée until he 
was discharged, as hereinafter stated, and took possession of said two 
tracts of land as trustée. 

On June 24, 1915, said trustée filed before the référée an application 
to sell the real estate of said bankrupt. He prayed authority to sell 
said two tracts subject to the security deeds held by the State Bank 
of Rome, Ga. He alleged the making of the mortgage of November 
18, 1913, now held by A. W. Watters & Co., Incorporated, as trans- 
férée for the alleged debt of $15,100; said mortgage being on said 
130-acre tract. He averred the making of the security deed to the 
American Bank & Trust Company, now the State Bank of Rome, and 
the subséquent deed of said property by said Watters to said Armu- 
chee Company for a considération of $30,000, which was stated to 
be grossly excessive; that he in some manner secured the exécution 
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of the above mortgage as a security to him against the indebtedness 
of said American -Bank & Trust Company, but he held it ofï of the 
record for over a year, and recorded the same after said Armuchee 
Company had become hopelessly insolvent; that the said 130-acre 
tract had been appraised at $14,500; that, if sold subject both to 
the security deed of the State Bank of Rome and the foregoing mort- 
gage, nothing would be reaUzed ; and he prayed authority to sell said 
property subject to the just title, hen, and claim of the State Bank of 
Rome, Ga., but free from the Hens, claims, and titles of said A. W. 
Watters & Co., Incorporated, which claims, liens, and titles should 
attach to the proceeds of such sale, petitioner reserving the right to 
contest the same. 

On September 27, 1915, said référée passed an order authorizing 
said trustée to sell said 130-acre tract subject to said security deed 
held by the State Bank of Rome, Ga., and also subject to the lien of 
the mortgage held by A. W. Watters & Co., Incorporated, as trans- 
férée. Said sale was had on October 11, 1915, and the highest and 
best bid for such property was $25, by J. H. O'Neill, bidding for the 
State Bank of Rome. Said sale was on said date reported by said 
trustée to said référée, with a recommendation that the sale be con- 
firmed, which was donc on said date; the said deed being executed 
to the State Bank of Rome, Ga., subject to said security deed of 
$7,500, and subject to said purported mortgage to secure said indebt- 
edness of $15,100, claimed to be held by said A. W. Watters & Co., In- 
corporated. 

On the 18th day of December, 1915, said référée also passed an 
order authorizing said trustée to sell said West Rome 5-acre tract, sub- 
ject to the security deed held thereon by the State Bank of Rome, 
Ga., and of the purported mortgage to secure said debt of $2,200, ex- 
ecuted to said À. W. Watters. Said property was sold on January 
11, 1916, and purchased by the State Bank of Rome at the sum of 
$15, it assuming taxes for 1915 and 1916, which said sale was con- 
firmed on January 12, 1916, and a deed executed by said trustée to 
said bank, conveying to it the equity in said West Rome 5-acre tract ; 
said deed being subject to said security deed securing said debt of 
$3,800, claimed by said bank, and subject to said purported mortgage 
to secure said debt of $2,200, executed to said Watters. 

Said State Bank has gone through a process of liquidation. The 
défendants J. H. O'Neill and W. S. Griffin secured ail or a great part 
of the assets of said bank in said liquidation, and now claim to be 
the owners of said two tracts of land, subject to the rights of said 
défendant A. W. Watters & Co., Incorporated, or the said Allie W. 
Watters ; one or the other of said last-mentioned défendants being 
now in actual possession of said two tracts of land under an arrange- 
ment with said bank hereinafter more fully set out. Said O'Neill and 
Griffin claimed said two tracts of land by virtue of a deed executed 
from said Bank of Rome, Ga., to Graham Wright, dated March 13, 
1917, conveying said two tracts of land and varions other property, 
real and personal, to said Wright, and by a quitclaim deed from said 
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Wright to said O'Neill and Griffin, dated March 1, 1918, conyeying 
said two tracts of land, as well as various other real estate. 

On September 9, 1912, the date of said security deeds from said 
Watters to said bank, O'Neill was an officer and stockholder in the 
bank, and Griffin was a stockholder in the bank. Watters was prior 
to its bankruptcy an officer and stockholder of said Armuchee Com- 
pany. A. W. Watters & Co., Incorporated, was incorporated shortly 
after the bankruptcy of the Armuchee Company, and A. W. Watters 
has since its organization been an officer and stockholder thereof . 
Graham Wright did not pay the considération of $28,000 recited in 
the deed from said bank to himself, but was acting as an attorney 
at law, and as an agent for O'Neill, Griffin, and said bank; said 
O'Neill and Griffin using this method to obtain the légal title to the 
assets of said bank in said liquidation. 

Said mortgages given by said Armuchee Company to said Watters 
were void as against said trustée and the creditors of said bankrupt, 
because the Armuchee Company, at the time they were each given, did 
not owe and was not indebted in any sum to said Watters. Said 
mortgage securing $15,100 was put to record within four months of 
the adjudication of said Armuchee Company to be a bankrupt. Said 
A. W. Watters & Co. well knew at said time said Armuchee Com- 
pany was insolvent. Said mortgage securing $2,200 was not record- 
ed until some time after said Armuchee Company was adjudged a 
bankrupt. 

Each deed to secure a debt given to said State Bank of Rome was 
void, because the debt secured by each was usurious. Said bank, act- 
ing through O'Neill, and said A. W. Watters & Co., Incorporated, 
acting through A. W. Watters, and said Watters individually, enter- 
ed into a scheme to defraud said trustée and creditors. They agreed 
that they would conceal the fact of the invalidity and voidness of thèse 
deeds and mortgages, and procure the sale of the property subject 
to the same ; the bank agreeing to bid some nominal sum for the 
supposed equity in each of said two tracts of land. The parties en- 
tered into a written agreement, an exhibit to said bill, to the efifect 
that said bank would buy said property, if obtainable, at a satisfactory 
price at the trustee's sale, and, if it became the purchaser thereat, 
would exercise its power of sale under its security deeds, and if it 
bought in said properties thereunder it wouid sell them to A. W. 
Watters & Co., Incorporated, on a crédit, taking a first mortgage or 
security deed on said properties and certain other security. Simul- 
taneously with the closing of the transaction the mortgages executed 
to Allie W. Watters by the Armuchee Company were to be canceled. 

The contract did not provide that the bank must buy, nor did it 
covenant that Watters was not to bid. Said scheme was put through, 
and said two tracts of land were procured to be ordered sold by said 
référée, subject to said security deeds held by said bank and to said 
mortgages, by withholding from the référée the fact that said purport- 
ed security deeds and said mortgages were void. The total value of the 
130-acre tract is alleged to be from $12,000 to $15,000, and of said 
West Rome 5-acre tract to be from $4,000 to $6,000. 
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Thé'bill avérred that the estate o£ said bankrupt had been there- 
tofore w.ound up and the trustée discharged, that the estate has been 
since reopened by order of court, anci plaintiff b^en appointée trustée. 
The, dates of thèse occurrences are not alleged. The bill sought a 
cancellation of said security deeds and said mortgages as being null 
and yoid, and a cloud on the tjt.Ie to said land, and that the title and 
right of possession thereof be deçreed to be in the plaintiff; that the 
land be ordered sold by plaintiff as trustée, and the proceeds paid out 
in accordance , with law. 

The défendants moyed to dismiss the bill on a number bf grounds, 
amongwhich it is set up: That rio averment of facts is made show- 
ing such fraud as would warrant setting aside said sales, said security 
deeds, or said mortgages. That no dffer of tender is made, either of 
the purchase money paid on the sales attacked, Or the principal of 
the debt attacked as usurious, with légal interest theredn. That the 
bjU shows plaintiff has been guilty of lâches. 

;The court below sustaïned the motion to dismiss the bill for several 
reas'ons; one of thèse was because df lâches. His opinion recites: 

"The bill to set aside the trustee's sale aiifl the referee's orclers of confirma- 
tion was flled long af ter the bankrupt estate had been paid out and closed 
and the trustée discharged, and about four yeàrs, af tei' the sales oecurred. No 
èxeu^è', Whatever for the delay is averred. The title to the profjérty involved 
Seems nOv^to be in O'Neill and Griffin, who obtninert the same, with other 
property. at a price of $28,000, upon the liquidation of the State Bank of 
Rotae, the purphaser at the trustee's sale. The delay has therefore compU- 
catéd the rights of parties interestod and changed the parties themsolves. 
Such lâches appears as ought to deprive the petitiouer of relief at this late 
daté." 

The learned District Judge also held the bill fatally defective for 
its failure to oft'er to repay the debts due to the State Bank of Rome, 
Ga., qr the sums bid at the trustee's sale. He held that to cancel the 
mprtgages given by the , bankrupt to Watters, as a part of the trans- 
action of the purchase of thèse tracts of land under the allégations of 
this bill, would be to enable the bankrupt tb obtain the property on 
différent terms than it had bargained for, and would be for the court 
to make a trade for the seller to which he had not agreed. The court 
also found that no fraud was sufficiently charged in the bill to au- 
thorize the setting aside of the sale. 

It is alleged in the bill that "as a part of said transaction," to wit, 
the sale of said 130-acre tract, said Watters received back from said 
Armuchee Company. a mortgage thereon to secure an alleged indebt- 
edness of $15,100, and that "as a part of said transaction," to wit, 
the sale of said West Rome 5-acre tract, a mortgage to secure an al- 
leged indebtedness of $2,200. It is further alleged that at l,he time 
of the filing of said pétition in involuntary bankruptcy and of the ad- 
judication of said Armuchee Company to be a bankrupt the title to 
each of said tracts of land ^yas vested in said company, subject to 
said security deeds executed by said Watters tq said State :Bank of 
Rome, Ga., and to said purported mortgages; said deeds being. charged 
to be void as made to secure a debt, of W'atters infected with usury, 
and said mortgages being alleged to be void because it is charged that 
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at:the time eaeh vvas executed the Armuchee Company did not owe 
apd ,was not indebted to said Watters in any sum whatever. There 
is no allégation that the Armuchee Company, in purchasing said 
tracts of land, paid any sum of money to said Watters; and it is 
alleged that thèse mortgages were given as a part of the transaction 
of the purchase of each pièce of said land. 

It is quite consonant with, the allégations of the bill that the sums 
secured thereby were a part of the considération named in the deeds 
from Watters to the Armuchee Company. The amount of the debt 
secured by the mortgage on the West Rome 5-acre tract is the exact 
sum named as the considération in the deed executed by Watters to 
said Company. 

This is in harmony with the allégation in the pétition of G'reen, 
trustée, alleging that the considération named in the deed to said 130- 
acre tract — $30,000 — was grossly excessive, and asking that the sale 
thereof should be made f ree from the lien of said mortgage ; the real 
claim, lien, and titles of the holder thereof to attach to the prôc'eeds, 
said trustée reserving the right to contest the same. It cannot be, 
therefore, said that the bill charges that there is no considération 
for the making of the mortgages, and there is no allégation of any 
payment or discharge thereof by said Armuchee Company since they 
were made. 

[1, 2] The prayer of the bill is for the cancellation, not only of the 
trustee's deeds to the State Bank of Rome, Ga., but for the cancellation 
Df the security deeds made by Watters to said bank, subject to whieh 
the two tracts were. conveyed to the Armuchee Company, and the two 
mortgages executed by it to Watters as a part of the transaction of 
its purchase. No tender of the sums paid at the trustee's sale is 
made. No tender of the amount of the debts due to the State Bank 
of Rome, Ga;, with légal interest, is made; but the prayer is for the 
cancellation of. thèse deeds, without any payment of the debts secured 
thereby, stripped of any usury. 

Without passing on the other questions involved, we think that the 
failure of the plaintiff to ofifer to pay the sums bid at the trustee's 
sale and the debt due the' State Bank of Rome, Ga., are décisive of 
the case. The motion to dismiss the bill expressly pointed out ; thèse 
f allures, and np efïort was inade to cure the same. 

The debt due the bank waS due by Watters. The deeds were made 
by him. It was not a debt incurred by the bankrupt ; but it had bought 
stibject to the previous deeds made by Watters. Bût, even if it had 
made the deedSi and contracted the debt to the bank, it is settled law 
that no proceeding by the debtor to cancel a deed securing an usurious 
debt can be maintained without tenderirtg the debt Secured ândlawful 
interest thereon. 

"Though a deed be void for usury,; or a transfer of a bond for tltle be void 
because the debt to sCcure the payment of which the transfer was made was 
usurious, thèse papers will not be eanceled or set aside * * * without 
payment or tender of the principal of the debt and lawf ul interest ; and 
this upon the principle that whoever would hâve equity must do equity," 
Matthews v. Banks et al., 146 Ga. 732, 92 S. E. 52 ; Campbell et al. v. Murray 
et al., 62 Ga. 86, 
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Our conclusion is that the court did not err in sustalning the motion 
to dismiss the bill in this case, and the decree below is therelôre af- 
firmed. '• •'■'" 



THE WHISPER. 
WOLFB V. THOMAS. 

(Circuit Court of Appeals, Sixth, Circuit. ^November ' 12, 1920. ) 

No. 3^93. '" ■■ 

1. Admiralty «S^fift— Libel held to allège assault on stèamboat showing a<l- 

niiralty jurisdiction. , . V 

Aiibel, alU'ging that a steaniboat plying on the Mississippi river was 
dischargiftg freiglit eonslgned to a certain landing when libelantwàs! as- 
sa,nlted, and that after the âssault libelant was compelled tq Jeave -tliç 
steainboat, /leW , suffieient to a ver that the assault , was comipitted whlle 
the bôat was on the navigable waters qf the Mississippi rive^ àud wliile 
' libelant was on the boat, so that a court of admiralty hàd jttriscllctîon; 

2. Aidiniralty <S=>60 — Jurisdictional facts need not be alleged with t«Chnieal 

accuracy.- ■ ■■- . 

Wàile the libel must expressly state the facts on which admiralty! juris- 
diction dépends, it is not neccssary that those facts shovild ^be ^tated in 
such elear and positive language as to defy techulcal or hypercfltical at- 
tack ; but it is sufHclent if the language conveys the idea to bé eXpressed 
theréby to men of average intelligence, and especially to those engaged In 
the particular art, profession, craft, or business. 

3. Eyidence <S=>129(5)— Of subséquent separate assault on shore not ad- 

missible. 

On a liber in admiralty for an assault and battery by the master of the 
steaniboat on a seaman, évidence that some appréciable time after the as- 
sault on the boat the master agaln assaulted tlie séaman while they were 
on shore, and Infllcted injuries rtiuch more serious than those previously 
inflicted, is inadmissible, as tendlng to establish a separate assault, over 
which the court of admiralty liad no jurisdiction. 

4. Admiralty <®==>20 — Action for assault oii boat vvithin jurisdiction, though 

main injuries resulted from subséquent shore assault. 

■tv^here the master of a stèamboat flrst assaulted a seaman while on the 
boat, and tbereafter made a second assault nfter they were on shore, a 
court of admiralty can award damages which the libelant shows resulted 
from the first assault, although the principal injuries were sustained in 
the second assault. 

Appeal from the District Court of the United States for the Western 
Division of the Western District of Tennessee ; John E. McCall, Judge. 

Libel in personam by Henry Thomas against James E. Wolfe, owqer 
pf the steamer Whisper. Decree for libelant, and respondent appeals. 
Reversçd and remanded. 

H. N. Moon, of Memphis, Tenn., for appellant. 
Dan F. Elliotte, of Memphis, Tenn., for appellee. 

Before KNAPPEN and DONAHUE, Circuit Judges, and COCH- 
RAN, District Judge. 

DONAHUE, Circuit. Judge. On the 14th day of July, 1919, Henry 
Thomas filed a libel in personam in the District Court of the United 

(gSjFor other cases see same topic & KEY-NUMBER in ail Key-Numbereil Digests & Indexes 
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States for the Western District of Tennessee, Western Division, r jainst 
James E. Wolfe, averring, among other things, that the respondent was 
the owner of a steamboat, registered under the name of Whisper, which 
steamboat was engaged in interstate commerce as a common carrier of 
freight and passengers for hire on the Mississippi river, between the 
city of Memphis, Tenn., and other points on that river in the states of 
Arkansas and Missouri, and that such steamboat was therefore under 
ail obligations imposed by the admiralty laws of the United States of 
America; that John L,ynch, at the time of the commission of the 
grievances stated in the libel, was "master of said steamboat" ; that 
this libelant was a seaman thereon employed at the port of Memphis, 
Tenn., on the 8th day of July, 1919, for a trip from Memphis, Tenn., to 
Osceola, Ark., and return, at the rate of $90 per month ; that on the 
9th day of July, 1919, while this steamboat was discharging freight 
consigned to Upper Turnages Landing, in Arkansas, and while libel- 
ant was performing the duties assigned to him as a mariner, the master 
of steamboat, without cause or provocation, assaulted and beat him with 
an iron pipe, inflicting severe and permanent injuries, and then and 
there f orced and compelled him to leave the vessel, and ref used and 
declined to furnish libelant with transportation to his home port, or to 
pay him the wages he had earned while serving in the capacity of a sea- 
man or mariner, to his damage in the sum of $5,000, 

The respondent in his answer denied that John Lynch was "master 
of the vessel," that any assault was made upon libelant as recited in 
the libel, and averred that, if any assault did in fact take place, he is 
not liable therefor, for the reasons, first, that the assault did not take 
place on the boat or river, but on the Arkansas bank ; second, that 
the assault, if it did take place, was a personal difficulty between Lynch, 
one employé of the boat, and the libelant, another employé on the 
boat ; that whatever Lynch did in this respect was clearly without the 
apparent scope of his authority and not binding upon the respondent, 
who was not présent and had not authorized Lynch to make such as- 
sault. He also denied that he or any one else connected with the 
vessel had anything to do with the libelant leaving the boat. The re- 
spondent f urther averred that, if the plaintiff suffered any damage 
whatever on account of injuries inflicted by Lynch, such injuries were 
caused by acts of Lynch upon the shore in the state of Arkansas, and 
for this reason clearly without the jurisdiction of a court of admiralty. 
The District Court overruled the plea to its jurisdiction and awarded 
damages to the libelant in the sum of $1,500, from which decree an ap- 
peal was taken to this court. 

[ 1 ] It is contended by counsel for appellant that the averment that 
this steamboat "was discharging freight consigned to Upper Turnages 
Landing, state of Arkansas," is not équivalent to an averment that this 
freight was then being discharged at Upper Turnages Landing, Ark. 
The language used would fairly inform the average man that this 
freight was being discharged at the point to which it was consigned ; 
but, even if it were being unloaded at some other point along the banks 
of the Mississippi river, the presumption would necessarily obtain, in 
view of the other averments in the libel as to the business in which this 
268 F.— 30 
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vessel wâs employed, that it had not left the navigable watersof the 
Mississippi to unload this freight. 

[2] While it is true that the libel must expressly state the facts on 
which jurisdiction dépends, nevertheless that rule does not require that 
thèse facts should be stated in such cleaf and positive language as to 
defy technical or hypercritical attack. If the language is sufficiently 
clear to convey the idea sought to be expressed thereby to men of 
average intelligence, and especially to those engaged in that particvilar 
art, profession, craft, or business, it is also sufficiently clear to meet 
the needs of modem jurisprudence. Aside from this considération, 
however, the libel expressly avers that the libelant 'Vas then and there 
forced and compelled to leave said steamboat by the aforesaid master," 
so that it does appear from the libel itself that the assault upon libelant 
was committed on a vessel subject to the admiralty laws of the United 
States and plying in navigable waters. The case as stated in the libel 
cornes clearly within admiralty jurisdiction. 

The évidence is undoubtedly sufficient to support the finding of the 
trial court that John Lynch at the time stated in the libel was acting as 
master of the boat, at least in the absence of its ovimer, Wolfe, notwith- 
standing his original employment may hâve been as clerk. The évidence 
also sustains the finding of the trial court that Lynch, while so acting 
as master of the vessel, assaulted and beat libelant on board the steam- 
boat Whisper while it was lying in the waters of the Mississippi river 
and discharging freight at Upper Turnages Landing. Lynch specific- 
ally dénies this, but Thomas testifies that when he came back on the 
boat, after having dropped a package of crackers, Lynch struck him a 
couple of times with a pièce of iron pipe; that he (Thomas) then ran 
around the boat ; that after awhile Lynch came on the left-hand side of 
the boat and told him to go up forward. This évidence of Thomas is 
corroborated by Lillie Cooper and George Cooper, who were on the 
boat at the time. This is ail the évidence touching that particular trans- 
action. 

After this occurrence on the boat, Lynch ordered Thomas to assist 
some men in roUing a barrel of sugar up the hill from the landing. The 
évidence does not disclose how long it was, after he had struck 
Thomas with a pièce of pipe on board the vessel, that he ordered him 
to assist thèse men with the barrel of sugar ; but it is apparent from the 
évidence of Thomas himself that it was some: considérable time. It was 
after Lynch had gone around upçn the left-hand side of the vessel, 
which was the side away from the bank, discovered Thomas there, and 
ordered him forward. While assisting thèse men to roll this barrel 
of sugar up the hill from the landing, Thomas slipped and puUed two 
or three other men down with him. Thomas testifies that at that time 
Lynch "was behind me with a pièce of pipe, and poking me with it, 
and when I slipped it hit me, and I trotted off a little pièce, and he 
throwed the iron pipe, and the iron pipe hit me and stood me up, and I 
was too weak ; I f ell." He f urther testifies upon cross-examination that 
after he had fallen, "the engineer, night watchman, kicked me in my 
head, and the engineer stood me up." Thomas also testifies that Lynch, 
after throwing the iron pipe and knocking him down, drew a pistol and 
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threatened to blow his brains out if he came back on the boat; that 
he did not go back on the boat, but went out through the woods in 
the country. Later, when he was recalled to the witness stand, he 
testified that at Upper Turnages he did go back in the deckroom on the 
boat, but left at the next place. The testimony of other witnesses is 
to the effect that Thomas did go back on the boat, and remained with it 
until it reached the next landing place. Rêverie, at which point he left it ; 
but there is no évidence whatever that he was compelled by the master, 
Lynch, to leave the boat at Rêverie. 

[3] The transaction on the shore was a whoUy separate and inde- 
pendent transaction from the assault upon the boat. Whatever may 
hâve occurred upon the shore was clearly not a maritime tort, and not 
within the jurisdiction of a court of admiralty. It was prejudicial 
error to admit évidence in relation thereto, or to take into account, in 
the ascertainment of damages, the injuries sustained by the libelant 
from any assault made upon him on the Arkansas shore, either by the 
master or the engineer of the vessel. Leathers v. Blessing, 105 U. S. 
626-630, 26 L. Ed. 1192; Martin v. West, 222 U. S. 191, 32 Sup. Ct. 
42, 56 h. Ed. 159, 36 L. R. A. (N. S.) 592; Johnson v. Elevator Co., 
119 U. S. 388, 7 Sup. Ct. 254, 30 L. Ed. 447. 

[4] It does not appear, however, that the injury sustained by libelant 
from the assault and battery on the boat was of so lîght and trivial a 
nature as to require the dismissal of the libel. Om the contrary, it 
does appear that he was strUck twice with an iron pipe.' It is needless 
t.o say that thèse blows must havç caused some pain and suflfering. 
This libelant is entitled to recover damages in this action for what- 
ever injury he suffered from the violence, infllcted upon him on board 
the vessel, includlng such physical and mental pain and suffering as 
necessarily resulted therefrom. Erie Railroad Co. v. Collins, 253 U. 
S. 77-85, 40 Sup. Ct. 450, 64 L. Ed. 790; McDermott v. Severe, 202 
U. S. 600-611, 26 Sup. Ct. 709, 50 E. Ed. 1162 ; Middlesex & B. St. Ry. 
Co. V. Egan, 214 Fed. 747-751, 131 C. C. A. 53; U. S. Express Co. v. 
Wahl, 168 Fed. 848, 94 C. C. A. 260; Ry. Co. v. Christison, 39 111. App. 
495 ; Railway Co. v. Smith, 25 S. W. 1032 ; Enders v. Skannal, 35 Ea. 
Ann. 1000. 

It is clear from ail the évidence in the case that the major injuries 
to this libelant were occasioned by the assault and beating upon the 
shore. For that injury he bas a remedy in another forum. He is also 
entitled to recover in a court of admiralty jurisdiction whatever dam- 
ages he actually sustained from the injuries inflicted upon him on board 
the vessel. Spencer v. Kelley, 32 Fed. 838; The Sallie Ion, 153 Fed. 
659; The Vueltabajo, 163 Fed. 594. 

It is true that by reason of the second assault and beating on the 
shore, foUowing so closely the first assault upon the boat, that it will 
be a difficult task for a court to détermine the exact amount of dam- 
ages sufïered from injuries inflicted by the master when he struck him 
with the pièce of iron pipe on board the vessel. It would be wholly 
impossible to do this from the évidence in this record. It may be 
possible, however, upon the retrial of this case, when the évidence is 
directed splely to this maritime tort, for a court to ascertain the exact 
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extent of thèse injuries and fix an award of damages consistent vvith 
that évidence. For this reason the cause will be remanded to the 
District Court for f urther proceedings in accordance with the findings 
and concUisions of this court as ahove stated. 
Judgment reversed; cause remanded. 



COLEIVLIN V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. November 12, 1920.) 

No. 3409. 

1. Obstructing justice <S=3 — ^Uniiecessary that person to be arrested be prés- 

ent to make offense of «bstructing service. 

The offense of obstructing an offlcer In serviug or nttempting to serve îi 
warrant may be committed at any time whlle tlie ofRcer is on liis way to 
malce the arrest, though the person to be arrested was not then présent, 
and was in fact such distance away that a railroad journey was neces-sary. 

2. Obstructing justice <§=>15, 16 — Evidence iield admissible, but insufBcient to 

sliow défendant Icnew officer liad warrant to serve. 

Evidence that aceused, at the time of assaulting the United States ofïJ- 
eer, who was tljen on his way to serve a warrant for the arrest ol' i\ 
person aceused of illégal sale of liquor, exhibited an animosity aganisr ail 
United States officers, and stated that a man could not get a rtriiik of 
whisky for them is admissible to show knowledge of the officer's mission, 
but is not alone sufficient to establish knowledgo. 

3. Obstructing justice <^=»14 — Government has burden of proving Imoivledso 

of warrant. 

To establish the offense of knowingly and willfully obstructing an offl- 
cer of the United States in servlng a warrant for arrest under (îriminal 
Code, 8 140 (Comp. St. § 10310), the government has the burden of prov- 
ing that aceused knew that the oflficer at the time had a légal warrant, 
and was then on his way to serve It. 

4. Assault and battery ®=48 — Knowledge of warrant not essential to offense 

of assaulting offlcer. 

It is not essential to a conviction for the offense of assaulting a United 
States offlcer who was servlng a warrant, that the person committing the 
assault knew at the time that the officer had a légal warrant, which he 
was on his way to serve, if aceused knew that the person he assaulted was 
an officer. 

5. Criminal law "S^llîî — Sentence sustainable under eitlier count not re- 

viewed for error as to one count. 

Where the Indictment contained two counts, each charging a separato 
offense, a conviction and sentence whlch could be sustained under the 
second count of the indictment, which was supported by sufficient évidence, 
will not be reversed because the évidence was insufflcient to establish one 
élément of the offense in the flrst count, provided the sentence is not in 
excess of the sentence that mlght properly be Imposed on elther count in 
tue indictment. 

In Error to the District Court of the United States for the Eastern 
District of Kentucky, at Catlettsburg ; Andrew M. J. Cochran, Judge. 

John Coleman was convicted of obstructing an oiïicer of the United 
States in serving a warrant for arrest, and of assaulting such officer 
while serving the warrant, and he brings error. Affirmed. 

<g=5For other cases see same topic S KKY-NUMBER In ail Key-Nurobered Dlgests & Indexes 
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E. J. Picklesimer, of Pikeville, Ky. (E. J. Picklesimer, of Pikeville, 
Ky., on the brief ), for plaintiff in error. 

H. Clay Kauffman, Asst. U. S. Atty., of Lancaster, Ky. (Thos. D. 
Slattery, of Covington, Ky., and H. Clay Kaufïman, of Lancaster, Ky., 
on the brief), for the United States. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. In December, 1919, an indictment was 
returned against John Coleman in the United States District Court for 
the Eastern District of Kentucky, the first count of which charged him 
with willfully, unlawfully, and knowingly obstructing, resisting, and 
opposing A, J. Potter, who was then and there a United States deputy 
marshal, within and for the Eastern district of Kentucky, in serving 
and attempting to serve a certain warrant, which warrant had been is- 
sued hy proper authorities. The second covint charged him with will- 
fully, unlawfully, and knowingly assaulting, beating, and wounding A. 
J. Potter, an ofificer of the United States, who was then and there serv- 
ing and executing a certain warrant, issued to him by a United States 
commissioner, within and for the Eastern district of Kentucky. 

On November 22, 1919, A. J. Potter, a deputy United States marshal 
for the iiastern district of Kentucky, had in his possession a warrant 
issued by United States Commissioner W. K. Steele for the arrest of 
Dock Branham, who was charged with having violated the fédéral stat- 
ute relative to the sale of intoxicating liquors. Branham lived at Hellier, 
about 28 miles from Pikeville. Potter had gone to the railway station 
in Pikeville to take a train for Elkhorn, some 8 miles distant from 
Hellier, from which place he expected to travel on horseback to Hellier 
to make this arrest. Later in the day there was a train directly from 
Pikeville to Hellier, but Potter testified that he did not want to take 
this train, because he had made the attempt to arrest Branham by going 
direct to Hellier on prior occasions, and that information always 
reached Branham that Potter was on the way before Potter arrived at 
Hellier; that he was going this roundabout way, and riding from Elk- 
horn to Hellier, so that no one would be likely to suspect his final des- 
tination and advise Branham in advance of his coming. At the station 
he met the plaintiff in error, John Coleman, a deputy sheriff of Pike 
county, Ky. Both Coleman and Potter resided in Pikeville, and each 
knew the officiai position of the other. Coleman was at the station 
when Potter arrived. Coleman had been drinking to some extent, and 
used abusive language to Potter, which Potter resented. There is 
évidence to the effect that Coleman fired a revolver at Potter, but that 
Potter's little daughter, who was accompanying him to the station, 
knocked Coleman's hand up, so that the bullet went wild and did not 
strike Potter, and that Coleman then struck Potter on tne back of the 
head with this revolver ; that the two men then engaged in a personal 
conflict, and were finally separated by the bystanders ; that Potter then 
boarded the train, but before it left the station he was persuaded by 
friends to get off and hâve a doctor dress the wound on the back of 
his head, caused by the blow that Coleman had given him with the 
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pistol ; that this necessitated his abandoning the attempt to arrest Bran- 
ham that day. 

This indictment is framed under section 140 of the Criminal Code 
(Comp. St. § 10310), which section reads as follows: 

"Whoever shall knowingly and willfully obstruet, resist, or oppose any oflScer 
of the United States, or otlier person duly authorized, In serving, or attempting 
to serve or exécute, any mesne process or warrant, or any rule or order, or 
any other légal or jndleial writ or process of any court of the United States, 
or United States commissioner, or shall assault, beat, or wound any ofBcer 
or other person dùly authorized, knowing him to be such officer, or other per- 
son so duly authorized, in serving or executing any such writ, rule, order, 
process, warrant, or other légal or judical writ or process, shall be flned not 
more than three hundred dollars and imprisoned not more than one year." 

It is insisted on the part of the plaintiiï in error that, in order to con- 
vict Coleman of either of the offenses charged in this indictment, it 
was necessary for the government to estabUsh by the évidence, beyond 
a reasonable doubt, each and ail of the folio wing propositions: 

(1) That a légal process, warrant, writ, rule, or order was issued by 
a court of the United States. 

(2) That such légal process, warrant, writ, rule, or order, after the 
same was issued, was in the hands of some officer of the United States 
for service, who had authority, by the laws of the United States, to 
serve the same. 

(3) That after such légal process, warrant, writ, rule, or order was in 
the hands of such officer for service, some one knowingly and willfully 
obstructed, resisted, or opposed him in attempting to serve or exécute 
the same. 

It is admitted upon the part of the plaintiff in error that the United 
States has proven the first two éléments, stated by counsel as essential 
to the commission of either crime, as charged in the first and second 
counts of the indictment; but it is claimed in his behalf that the évi- 
dence does not show that, if the officer was then executing any writ, 
warrant, or process, the accused knew that f act, and that he could not 
knowmgiy and willfully resist, obstruet, or oppose the exécution of a 
warrant, if he did not know of the existence of the warrant or that 
Potter was then engaged in executing the same. 

[1] The évidence is sufficient to establish by the degree of proof re- 
quired in criminal cases, that the officer was then and there engaged in 
the exécution of a warrant for the arrest of Dock Branham. While 
the fact that he was not going directly to Ht''''er, but to another point 
somewhat distant from that place, is a circumstance that might tend 
to prove the contrary; nevertheless this is fully explained by the tes- 
timony of Potter. His explanation is reasonable, and the jury had a 
right to accept it as true. 

That Branham was not in the immédiate vicinity, at the tirne the 
offense is charged to hâve been committed, is not important. If it 
were not then and there the purpose of Potter in making this trip to 
arrest Branham upon this warrant, then the mère fact that he had such 
a warrant in his possession would furnish no basis for this prosecution. 
On the other hand, if it were conceded or proven that this officer of the 
United States was on his way to exécute this warrant, that the accused 
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had full knowledge of that fact, and that with such knowledge he 
willfully obstructed, resisted, or opposed him in the exécution of this 
writ at any point along the line of travel to the résidence or the loca- 
tion of the person named in the warrant, it would be idle to say that 
such an offense would net corne within the purview of this statute. 
Such a construction would permit persons of evil design to anibush an 
officer on his way to exécute a writ, and thereby knowingly and will- 
fully obstruct, resist, oppose, and even prevent the ofhcer from the 
performance of his officiai duties, without being subject to the penalty 
imposed by the provisions of this statute. 

[2] There is no direct évidence in this record, however, that the ac- 
cused knowingly and willfully obstructed, resisted, or opposed this 
officer in the exécution of this writ. It is true that the statements 
made by the accused when Potter reached the railway station show that 
he had an animosity against ail United States officers. There is 
also évidence to the effect that either Coleman or some other person in 
his présence said : "A man couldn't get a drink of whisky for them." 
This, taken in connection with the fact that Potter was then on his 
way to arrest a person charged with an offense against the United 
States statutes relative to the sale of intoxicating liquor, might be 
considered in connection with other évidence, if any, tending to prove 
that the accused had knowledge that the officer was then on his way 
to arrest Branham or some other person charged with a similar offense. 
But this évidence, standing alone, does not meet the measure of proof 
required in a criminal prosecution where the burden is upon the gov- 
ernment to establish beyond reasonable doubt each and every essential 
élément of the crime charged. 

[3] The statute expressly provides that the offense charged in the 
fîrst count of this indictment must be knowingly and willfully com- 
mitted by the accused. The burden was upon the government to 
establish thèse essential éléments by the degree of proof requisite in 
criminal cases. U. S. v. McDonald, 26 Fed. Cas. 1074-1077; Petti- 
bone v. U. S., 148 U. S. 197, 13 Sup. Ct. 542, 37 L. Ed. 419. 

[4] Thèse provisions of section 140 of the Criminal Code do not ap- 
ply to the crime charged in the second count of this indictment. Under 
the express terms of that section it is sufficient to sustain a verdict of 
guilty on the second count, if the proof shows that' the accused knew 
at the time he committed this assault and battery upon Potter that 
Potter was an officer of the United States, provided, however, that 
Pottçr was thèn engaged in serving this warrant, or any other légal 
or judicial writ or process issued out of ahy court of the United States 
or by a United States commissioner. 

It is undoubtedly the purpose of this statute not only to prevent any 
person from knowingly and willfully obstructing, resisting, and oppoS- 
ing an officer in the exécution of a writ, but also to protect the person 
of public officers while they are in the discharge of their officiai duties. 
Such officer is not required to disclose to every one or any one he meets 
that he is then and there engaged in serving such writ or process. On 
the contrary, whoever assaults and beats him, knowing him to be such 
officer, does so at his péril, if it should later appear by the évidence 
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that the officer was, at the time of such assault, beating, or ^vou^.ding, 
actually engagea in the service of a writ, warrant, or other judicial pro- 
cess, regardless of whether the accused knew that fact or not. Any 
other construction of this particular provision of this section of the 
Criminal Code would make it meaningless and practically impossible 
of enforcement. In the great majority of cases the government would 
be unable, as it is in this case, to prove that the accused had knowl- 
edge that the officer was in possession of such writ or warrant, or that 
he was engaged in and about its exécution. 

For the reasons above stated, the verdict of guilty on the first count 
must be reversed, and the verdict of guiUy upon the second count of 
the indictment affirmed. 

[6] It appearing that the sentence of the court does not exceed the 
sentence that mny be imposed, under the provision of the statute, on 
either count of the indictment, the judgment and sentence of the court 
is therefore affirmed. Abrams v. United States, 250 U. S. 616-619, 40 
Sup. Ct. 17, 63 Iv. Ed. 1173. , 



Ex parte TIIIERET. 

(Circuit Court of Appealsi Sixtli Circuit. November 3, 1920.) 
No. 3464. 

1. Amiy and navy <^=>20 — Président authorized to revoke temporary certifl- 

cates of exemption. 

l^rider Sélective Service Act 1917, S 4 (Comp. St. 1018, Comp. St. Ann. 
Siipp. 1!)10, § 2044(1), auflioriziiig the I'r(>.si(lpnt to exclude or disicharge 
from the draft persons ongaéed in essential industries or havlng depend- 
ents, aiid to create local diatrict boards and make rules and régulations 
governing them, and provlding for the Issuntiee of certificates of exemp- 
tion, the Président had authority to revoke, as he did by régulations prior 
to i>ecember 15, 1917, aU' exeniptions and certificates theretofore made, 
since the àet Itself gave no absolute industrial or dependency exemption. 

2. Amïy and navy 'S='2{l — Proclamation revoking exemption applies to ali not 

actually lïrafted. 

The President's foreword of November 2, 1917, to the new draft régu- 
lations, revoking ail exemptions and certificates thereof theretofore Is- 
sued, was by its terms made applicable to ail men subject to draft, except 
those already inducted into the mllitary service. 

3. HalM-as corpus ©=16 — Person arbitrarily denied deferred classification is 

entitled to habeas corpus., 

Where a person was denied exemption or deferred classifleatlon, to 
which he was entitled under the Sélective Service Act and the Presi- 
dent's proclamation, by the district board, unfairly, and by gross abuse 
of discrétion, and without good-falth opportunity for a hearlng, be ia 
entitled to relief by habeas corpus, but otberwise he is not. 

4. HaJieas corpus <^=»16 — ^Record held not to show claim of deferred classifica- 

tion so arbitrarily denied as to warrant relief. 

Where petitioner in his draft questionnaire stated he was engaged in 
necessary industry, but that he did not clalm deferred classification on 
that ground, and he did not flle the two affidavlts reqnlred to support sucn 
claim, though there was some évidence thatore at least of such affidavlts 
was presented to the district board by his eniployers after the local board 

Qï9For othër cases Bee same toplc & KÉT-NUMBTSRtn al) Key-Numbered DigesU & Indexe» 
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had recommended déniai of deferred classification, the déniai of such 
classification by the district board is not so arbltrary or unreasonable, or 
such an abuse of discrétion, as to warrant relief by habeas corpus. 

5. Army and navy <S=20 — Inclustrial exemption must be claimed in new ques- 

tionnaire, notvvithstanding prior exemption. 

The right to deferred classification, because engaged in a necessary 
industry, must be claimed by petitioner in the answers to the second 
questionnaire, aftcr former certiflcates of exemption hâve been expressly 
revoked by proclamation of the Président, though petitioner held a certlfi- 
cate of such exemption, revoked by the proclamation. 

6. Army and navy <S=44(2) — Person ordered to entrain for military duty is 

subject to military law. 

Under Sélective Service Act, § 2 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 2044b), declaring ail persons draftod into the service to be subject 
to the laws governing the regular army, and Articles of War, art. 2, 
making persons lavvfuUy called to duty or for training in the military 
service subject to military law, a person ordered by the district draft 
board to entrain for an encampment for induction Into the military serv- 
ice is subject to military law, and liable to punishment by a military 
court for désertion. 

^. Army and navy <S='44(1) — Pending îndictment no bar to trial by mili- 
tary court. 

Under Sélective Service Act May 18, 1917, § 6 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 2044f), making failure or neglect to perform any 
duty required by that act a misdemeanor. If the person Is not subject 
to military control, a man who had been ordered to entrain for mili- 
tary service, and thereby became subject to military law, can, not- 
withstanding his indictment for violation of the Sélective Service Act 
( Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 2044a et seq. ) , be delivered 
by the civil authorities to the military court for trial and punishment 
for désertion. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Pétition by Frédéric Thieret for writ of habeas corpus. From an 
order denying the writ, petitioner appeals. Affirmed. 

Wm. Gordon and John J. Sullivan, both of Cleveland, Ohio, for 
appellant. 

H. L. Eastman, Asst. U. S. Atty., of Cleveland, Ohio (E. S. Wertz, 
U. S. Atty., of Cleveland, Ohio, on the brief), for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

PER CURIAM. Appellant is a natural-born citizen of the United 
States. On June 5, 1917, being of draft âge, he duly registered under 
Sélective Service Act, May 8, 1917, c. 15 (Comp. St. 1918, Comp. 
St. 1919 Supp. § 2044a et seq.). On examination he was found 
physically qualified for military service, and on August 30 was certified 
by the local board accordingly. On October 19 he was certified by the 
district board as entitled to conditional exemption because of dépend- 
ent relatives and as a person necessarily engaged in industry essential 
to the maintenance of the military establishment, under section- 4 of 
the Sélective Service Act. By section 4 of the régulations later pro- 
mulgated by the Président, ail exemptions made prior to December 

<@=>For other cases see same topic & KEY-NUMBBR ia ail Key-Numbered Dlgesta & Indexes 
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15, 1917, and ail certificates in évidence thereof, were expressly re- 
voked and made null from and after the last-named date. Later ap- 
pellant filled out, signed, and swore to a questionnaire sent him by 
virtue of the new régulations, and was by the local board classified as 
subject to immédiate call for military duty, but entitled as a conscien- 
tious objecter to be assigned to noncombatant service. The district 
board, on appeal, confirmed this classification. Still later appellant 
was found, on new examination made under the rules, to be physically 
qualified, and was so duly notified. Still later he was notified to ap- 
pear on April 1 for military duty and entrainment. He reported ac- 
cordingly, received the instructions prescribed by section 161 of the 
régulations, and was ordered to report on the following day for en- 
trainment to the military encampment. He failed so to report, resigned 
his employment, disappeared from the city of his résidence, and re- 
mained away until after the armistice of November 11, 1918, after 
which he was indicted by a fédéral grand jury for violation of section 
6 of the Sélective Service Act in failing to comply with the order of 
the draft board to présent himself for entrainment in the military serv- 
ice. 

While this indictment was pending the United States district at- 
torney, on the request of the ad jutant gênerai of the United States 
army and by direction of the Attorney General, caused appellant to be 
surrendered to the military authorities of the United States for a trial 
on a charge of désertion, and appellant was thereupon delivered into 
the custody of the sheriflf of Cuyahoga county, Ohio, for détention , 
pending the arrivai of military guard. Appellant thereupon applied 
to the District Court for a writ of habeas corpus. After a hearing 
upon the merits the pétition was dismissed, and the United States 
marshal ordered to take appellant into custody for delivery to the 
military authorities of the United States. This appeal is from the 
order denying the writ of habeas corpus. 

[1] 1. Appellant's contention most strongly urged hère is that the 
two exemption certificates issued to him in October, 1917, were never 
lawfully revoked or nullified, that they were thus in full force during 
ail the subséquent proceedings to draft appellant into the military 
service, that he was therefore net legally subject to draft, and so 
was justified in refusing to obey the order to entrain for military 
service. The argument in support of this contention is substantially 
this : 

That section 4 of the Sélective Service Act of May 18, 1917, gives 
the district boards exclusive original jurisdiction over claims for in- 
dustrial exemption, and makes the décisions of such boards "final ex- 
cept that, in aecordance with such rules and régulations as the Prési- 
dent may prescribe, he may affirm, modify or reverse any such déci- 
sion" ; that industrial exemptions, being expressly withdrawn from 
the considération of the local boards, are excepted from the rules and 
régulations which by section 4 of the Sélective Service Act above cited 
the Président is authorized to prescribe for the local and district boards ; 
and that accordingly, until the Act of May 16, 1918 (Gomp. St. 1918, 
Gomp. St. Ann. Supp. 1919, § 2044m), which expressly authorized 
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the Président to call into service any one not theretofore uncondition- 
ally exenipted, the Président had no power (except on appeal from the 
district board, which was not taken) to withdraw the exemption in 
question.^ 

We think this contention without merit. Section 4 of the Sélective 
Service Act of 1917 gave no absolute industrial or dependency exemp- 
tion; it merely authorized the Président to "exclude or discharge" 
from the draft persons engaged in industries essential to the mainte- 
nance of the military estabUshment and those whose status respecting 
dependents "renders their exclusion or discharge advisable"- — no ex- 
emption or exclusion to "continue when a cause therefor no longer 
exists." Such exemption or exclusion was thus merely conditional 
and temporary, and contemplated consulting, not only individual, but 
public, interests. The Président was also authorized, in his discrétion, 
to create local boards, to appoint the membership of both local and 
district boards, and to make rules and régulations governing the 
organization and procédure of both local and district boards, and 
for appeals and reviews, as well as "ail other rules and régulations 
necessary to carry out the terms and provisions of this section, and 
shall provide for the issuance of certificates of exemption, or 
partial or limited exemptions, and for a System to exclude> and dis- 
charge individuals from sélective draft." (Italics ours.) Such author- 
ity was validly given. Sélective Draft Law Cases, 245 U. S. 366, 389, 
38 Sup. Ct. 159, 62 L. Ed. 349, L. R. A. 1918C, 361, Ann. Cas. 1918B, 
856 ; Franke v. Murray (C. C. A. 8) 248 Fed. 865, 867, 868, 160 C. C. A. 
623, n R. A. 1918E, 1015, Ann. Cas. 1918D, 98; Angélus v. Sullivan 
(C. C. A. 2) 246 Fed. 54, 60, 158 C. C. A. 280. 

The act plainly contemplated that the Président might change his 
régulations from time to time, including questions of exclusion and 
exemption, as the exigencies seemed to him to warrant, and there is 
thus no merit in the thought that a conditional or temporary exemption, 
not commanded, but dépendent upon the assertion by the Président of 
the authority conferred by the basic act, must continue until that act 
should be changed. The Président had the undoubted right by gên- 
erai régulations to set aside ail exemptions granted up to a spécifie date, 
as he unequivocally did by section 4 of his régulations referred to, 
which in express terms déclares that — 

"AU exemptions and discharges made prior to noon on December 1, 1917, 
and ail certificates in évidence thereof, are hereby revoked from and after 
noon on December 15, 1917, and ail such certificates theretofore issued shall 
hâve no further valldity." 

[2] Equally without merit, in our opinion, is the proposition that 
the President's proclamation showed an intention not to make his 
new régulations rétroactive, so far as they applied to those not already 
actually drafted. This contention invokes the second and third sen- 
tences in the extract from the President's "foreword" (November 2, 
1917) to the new régulations referred to, which we print in the mar- 

ilt is not clear that appellant's contention in, this respect extends to the 
dependency exemption ; but we treat the question as fuUy as if it dld. 
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gin — the same régulations which contain the express révocation of ail 
previûus exemptions and discharges and which established the ques- 
tionnaire System.'' 

2. Appellant further contends that in the new proceedings subsé- 
quent to December 15, 1917, he duly presented his claim to exemption 
by reason of industrial occupation (as he had the right to do), that 
he was given no fair hearing upon this claim by either the local 
board or the district board, that the local board had no jurisdiction 
over the subject-matter, and that the district board made no final order 
or décision thereon which could be made the basis of an appeal to the 
Président.^ While the local board had no jurisdiction to décide the 
question of industrial exemption, it was its duty (under section 101, 
rule 32, of the Sélective Service Act) to indorse upon the questionnaire 
its recommendation as to the merits of such claim, if made. 

[3, 4] If appellant has been denied this exemption arbitrarily, un- 
fairly, or by gross abuse of discrétion, and without good-faith op- 
portunity for hearing, he is entitled to relief by habeas corpus; other- 
wise, not. Franke v. Murray, supra, 248 Fed. 865, 869, 160 C. C. A. 
623, L. R. A. 1918E, 1015, Ann. Cas. 1918D, 98; Napore v. Rowe 
(C. C. A. 9) 256 Fed. 832, 834, 168 C. C. A. 178; Arbitman v. Wood- 
side (C. C. A. 4) 258 Fed. 441, 442, 169 C. C. A. 457. In our opinion 
the record does not bear out appellant's contention in thèse respects. 
In his questionnaire he answered in the négative the inquiry as to the 
existence of dépendent relatives of any of the recognized classes. 
While answering in the affirmative the question whether he was en- 
gaged in an industrial enterprise necessary to the maintenance of the 
military establishment, he answered in the négative the question 
whether he claimed deferred classification on the ground that he was 
engaged in such enterprise ; and although the printed instructions were 
explicit that if he intended to claim such discharge or deferred classi- 
fication he must secure two supporting afïidavits (blank forms of which 
were contained in the questionnaire), he did not présent such affidavits 
therewith. 

It is not claimed that any affidavits of this character were ever pre- 
sented to the local board. There is no definite évidence that affidavits 
were presented to the district board, aside from the testimony of ap- 
pellant, the gênerai effect of which seems to be that a claim of indus- 

- "There is no change in the essential obligation of men subject to sélection. 
The flrst draft must stand unaffected by the provlslon.s of the new régulations. 
Thoy can be given no rétroactive efïcct. Tlie time has come for a more per- 
feet organization of our man power. The sélective principle must be carried 
to its logical conclusion. We must ma ke a complète inveutory of the qualifl- 
cations of ail registrants in order to détermine, as to each man not alrenau 
selectcd io^ d^U}/ with the colors, the place In the military, industrial or 
agricultural ranks of the nation in vyhicK his expérience and trainlng can 
best be made to serve the common good. This project involves an inquiry 
by the sélection boards into the domestic, Industrial and educational qualifi- 
cations of nearly ten million men." (Italics ours.) 

^Failure to take an appeal from a final order over which the Board had 
jurisdiction bars relief by habeas corpus. Ex parte Tinkolï (D, C. ) 254 Fr'd. 
!)12; M. (C. C. A. 7) 254 Fed. 225, 165 C. C. A. 513; Ex parte Platt (D. 0.) 
253 Fed. 413. 
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trial exemption was made by appellant's business superior to the 
district board after appeal from the local board's adverse recommenda- 
tion, and that supporting affidavits were later filed with that board, 
as well as appellant's written request for exemption. Appellant thinks 
at least one of such affidavits was furnished the district board previous 
to its déniai of the claim of industrial exemption, but apparently one 
at least, if filed, was submitted long after such disallowance. Plainly 
the district board was not imperatively bound to consider affidavits 
presented after the questionnaire had been submitted (and after 
it had been acted upon by the district board), and especially in view 
of the answers previously given to the questions stated.* The record 
does not, however, indicate that appellant's claim for exemption or 
deferred classification was arbitrarily or unfairly rejected. The minute 
of the local board's action shows a classification of appellant as sub- 
ject to military duty in noncombatant service — 

"because it flmls that industrial occupation not supporteU, and as a religious 
objector to war is in class 1 noncombatant." 

A member of the local board testrfied that twoof appellant's supe- 
riors in the industry told him in his office that appellant was not a 
"pivotai man" in the industry ; and it is conceded that the local board 
granted a stay of the date of appellant's entraining for more than a 
month for the accommodation of the industry in which. appellant was 
engaged. It clearly appears that appellant deliberately decided not 
to comply with the final order to entrain, because of his view that his 
former exemptions still held good. As to the district board: Its 
minute shows the classification stated: 

"Because it finds that grounds in thlfc claim not good for deferred classifi- 
cation. Proves right to noncombatant service." 

It did not lose its otherwise final character (giving right of appeal 
to the Président, which was not taken), or forfeit a presumption of 
good-faith action, by reason of the inclusion in parenthèses of the 
words : 

"Industrial claim lacks neecssary supporting affidavits." 

[5] The suggestion that appellant had the right to assume that his 
former certificates of industrial exemption made it vmnecessary for 
him to claim the same under the questionnaire is plainly negatived by 
the référence therein to section 4 of the rules and the express state- 
ment that — 

"AU exemptions and discharges made prior to the date of thèse rules and 
régulations and ail certificates of évidence thereof are hereby revoked, and 
ail such certificates heretofore issued sliall hâve no further validity." 

Careful examination of the record suggests no reason to doubt 
the correctness of the trial court's conclusion that no abuse of discré- 
tion or arbitrary action was shown in denying petitioner's claim for 
deferred classification on industrial grounds. 

^Appellant's testiniony may moan that his daims for exemption presented 
to the district board included one lor dependeiicy. That, hovvever, is imma- 
terial to the resuit. 
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3. The conclusion reached in the first paragraph of this opinion 
makes it unnecessary to consider whether appellant waived the right 
to insist on the asserted finahty of the exemptions previously granted 
him — by fiUing out and fiUng his questionnaire and therein disclaim- 
ing such exemption, by procuring or participating in the extension of 
the effective date for his entrainment, and in obeying the call to appear 
for mihtary duty and entrainment. 

[6] 4. In contemplation of law ajppellant was inducted into the 
military service of the United States on the Ist day of April, 1918, 
when he received his preliminary instructions and his dtâer to report 
for entrainment. Failure to so report subjected appellant to military 
law. This is so, not only by virtue of section 2 of the Sélective Serv- 
ice Act (Comp. St. 1918, 1919 Supp. to Comp. Stat. 1916, §' 2044b), 
which déclares that "ail persons drafted into the service of the United 
States * * * shall, from the date of said draft or acceptance, 
be subject to the laws and régulations governing the regular army," 
but also by virtue of article 2 of the Articles of War (Comp. St. § 
2308a), which makes subject thereto, and thus "subject to military 
law," not only officers and soldiers belongîng to the regular army, as 
•well as volunteers, but also — 

"au other persons lawfully ealled, draftefl or ordered into, or to duty oi- 
for training in the said service [the military service of the United States] 
from the dates they are required by the terms of the call, draft or order to 
obey the same." TJ. S. Comp. Stat. 191C, § 2308a ; Franke v. Murray, supra, 
248 Fed. at page 868, 160 C. O. A. 623, L. R. A. 1018B, 1015, Ann. Cas. 
1918D, 98. 

Appellant was thus subject to summary arrest and delivery to the 
military authorities. U. S. Comp.. Stat. 1916, §§ 2296, 2297. 

[7] 5. The pendency of the indictment undër section 6 of the 
Sélective Service Act of May 18, 1917, was no bar to appellant's arrest 
for trial by the military court. The section in question, so far as perti- 
nent hère, merely pro vides that any person who "shall fail or neglect 
fully to perform any duty required of him in the exécution of this act 
shall, if not subject to military contrai [italics ours], be guilty of a mis- 
demeanor," and subject to the punishment prescribed in the section. 
Appellant had no right to elect trial by the civil courts, nor were the 
civil officers bound to bring him to trial. They had, to say the least, a 
right to surrender him tp the military authorities, whose jurisdiction 
was clear. 

It results from thèse views that the judgment of the District Court, 
which in efïect remanded appellant to the custody of the military au- 
thorities, must be affirmed. 

This conclusion makes it unnecessary to consider the question of ap- 
pellant's right, under rule 32 of this court (202 Fed. xx, 118 C. C. A. 
xx), to be admifted to bail, or whether the action of the District Court 
in causing appellant's sùrrénder to the military authorities subséquent 
to the order denying the writ of habeas corpus, and pending appeal 
to this court, was improvident. 
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IGLESIAS V. BANCO TERRITORIAL Y AGRICOLA DE PUERTO RICO 

et al. 

(Circuit Court of Appeals, First Circuit. November 19, 1920.) 

No. 1455. 

1. Appeal and error ^='87(6)— >Order denying rehearing on daim against in- 

solvent net appealable. 

The overruling of a motion for rehearing on tlie claim of a creditor of 
an insolvent corporation to priority held witliin tlie discrétion of tlie court 
and not reviewable on appeal. 

2. Appeal and error «S^SOO) — Appeal lies only from final decree. 

A decree directing payment of tlie proceeds of a mortgage sale and 
other funds into the registry of the court to await the détermination of 
priorities o( claims based on receiver's certificates held not a final 
decree, and not appealable. 

Appeal from the District Court of the United States for the District 
of Porto Rico ; Hamilton, Judge. 

Suit in equity by the Gregg Company, Limited, against the Utuado 
Sugar Company ; Banco Territorial y Agricola de Puerto Rico, trustée, 
and others. Luis F. Iglesias, intervening petitionèr, appeals. Appeal 
dismissed. 

Jorge V. Dominguez, of San Juan, P. R., for appellant. 
Henry G. MoHna, of San Juan, P. R., for appellee, 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

BINGHAM, Circuit Judge. In July, 1912, the Utuado Sugar Com- 
pany was,put into the hands of a receiver on the application of the 
Gregg Company, Limited. It owned lands for the cultivation of sugar 
cane and a factory for the, manufacture of raw sugar, including a rail- 
way track, cars, and locomotives. October 6, 1911, it mortgaged the 
greater part of its property to the appellee, the Banco Territorial y 
Agricola of Porto Rico, as trustée, to secure an issue of bonds for 
$200,000. 

On June 30, 1913, the receiver appointed in the proceedings peti- 
tioned the court for leave to borrow money and to issue therefor re- 
ceiver's certificates in a sum not exceeding $50,000, the certificates to 
"be a first and prior lien upon the entire crop of sugar, or part thereof , 
which may correspond to the Utuado Sugar Company or to the re- 
ceiver under the contracts now or hereafter to be in force between it 
and the 'colonos.' " On the same day an order was entered authorizing 
the receiver to borrow money for use in the administration of the es- 
tate and particularly for the cultivation of crops and the opération of 
the plant as prayed for, and to issue receiver's certificates therefor; 
and it was further provided therein that the certificates "shall be a 
first and prior lien upon ail of the sugar which may become the prop- 
erty of the Utuado Sugar Company as the resuit of grinding canes 
during the next ensuing crop of 1913-1914," and that "the receiver 
may make such contract or contracts as he may deem to the best in- 
terest of the estate under his charge, for the selling of sugars to be 

(gssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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manufacturée! during such crop, and such contracts shall be made on 
the best terms which the said receiver may be able to obtain." 

September 5, 1913, the receiver entered into an arrangement with 
Luis F. Iglesias, the appellant, for a loan of $30,000, which was evi- 
denced by a notarial deed wherein the order of June 30, 1913, was re- 
ferred to as constituting the authority of the receiver in the premises. 
In this deed it was provided that the loan of $30,000 shall constitute "a 
first and preferred Hen upon ail of the sugars which may correspond 
with the Utuado Sugar Company in the said crop by virtue of the 
grinding contracts above set forth in this deed, and any other sugars 
which may be made from other canes of the Utuado Sugar Company 
or other persons and likewise upon ail the properties, rights and actions 
which may belong to said corporation by reason of said contracts or 
which said corporation may acquire by virtue of said contracts." 

The receiver in the opération of the plant and the manufacture of 
the 1913-1914 crop was unsuccessful, and in April, 1914, the court, 
being of the opinion that further grinding of the crop would resuit in 
a loss to ail parties in interest, ordered the grinding stopped. Out of 
the proceeds of the crop the receiver paid Iglesias $17,705.50, leaving 
a balance of $12,294.50. 

July 15, 1914, Iglesias filed a pétition which was served upon the re- 
ceiver of the Utuado Sugar Company and the attorneys for certain 
creditors. In this pétition he prayed that he be granted a lien on ail 
the sugar cane then growing or thereafter to be grown, and upon ail 
the property of the Utuado Sugar Company, and that the lien on the 
latter property be declared to be paramount to any mortgage indebted- 
ness or any operating expense of the receivership. At this time there 
was pending before the court an application by some or ail of the mort- 
gage bondholders and other creditors for a sale of the property and 
assets of the company, including the mortgaged property, and for a 
distribution of the proceeds among the bondholders and creditors. 

July 22, 1914, the court entered a decree directing a sale of ail the 
property and assets of the company in two separate lots, the first lot 
to "comprise ail of the property included and described in the terms 
of the mortgage securing the mortgage bonds of the said défendant 
company," and the second lot "ail of the balance of the property and 
assets of the said défendant company of every kind or nature and 
wheresoever situated." In the same decree a master was appointed 
who was directed to pass upon the accounts of the receiver, the claim 
of Iglesias, and any other accounts against the company and détermine 
their priorities; also to report with référence to the names and 
amounts of ail the bondholders. 

December 7, 1914, the master filed a report in which he found that 
Iglesias' security had been exhausted, and that he was entitled to no 
priority for the balance of his claim. Exceptions were taken to the 
report, which were sustained, the court holding that the claim of 
Iglesias did not rank with the ordinary debts of the corporation, but 
was an administration debt and "must be protected as other adminis- 
tration debts," but did not wish to be understood as declaring that it 
was "one which takes priority of the mortgage debt." The matter was 
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then referred to a master to détermine "(1) how much of the money 
borrowed from petitioner Iglesias now unpaid was used in the préserva- 
tion of the property ; (2) how much was used for the opération of the 
central, including advances and cultivation of crop, the two amounts 
to be reported separately; ànd (3) how much the crop of 1913-14 
would hâve produced after deducting expenses of préservation of the 
mill and plant if the grinding had not been stopped," and stating that 
"for the first a lien on crop and corpus will attach according to the 
principles above declared ; to the second sucli a lien will be denied, ex- 
cept out of the estimated net crop proceeds, if any, found under (3) 
the third head." 

On March 11, 1916, the master filed a report finding the receiver 
had paid Iglesias $17,705.50, .leaving a balance due him of $12,294.50; 
that besides the $30,000 borrowed from Iglesias the sum of $1,604.96 
was realized from the salé of molasses and out of thèse sums $7,283.60 
was expended for the préservation of the property — that is, went into 
the mill, buildings, and other equipment ; that 95 per cent, of thèse ex- 
penses, or $6,919.42, was paid for with Iglesias' money ; and that, as 
the balance of $12,294.50 due Iglesias was approximately 40.10 per 
cent, of the $30,000 advanced by him, his proportion of the above ex- 
pense now due him for the préservation of the property was $2,774.68. 
He also found that the portion of the money borrowed from Iglesias 
that was used for the opération of the central and the cultivation of the 
crop was $9,519.82. 

April 22,1916, the court entered an order confirming the master's 
report and making the claim of Iglesias for $2,774.68 preferred, and 
stating that it should rank with the expenses of the receivership ; but 
as to the balance of his claim for $9,519.82 and the order of its pay- 
ment the court reserved its décision. On August 10, 1916, the court 
handed down an opinion in which it held that the balance of $9,519.82 
due Iglesias was an administration debt, but "will hâve to rank in a 
class by itself after ail other receivership claims which hâve heretofore 
been allowed. It will stand at the foot of the list, but will rank as a 
receivership claim. It will necessarily come ahead of ail claims ante- 
dating the receivership debts, such as the claims of Armstrong and 
others." 

No action appears to hâve been taken under the decree of July 22, 
1914, so far as concerns the sale of the property covered by the mort- 
gage given to secure the bonds. Oetober 5, 1918, the Banco Territorial 
y Agricola, as trustée for the bondholders, appearéd in the receivership 
proceedings and filed a pétition asking leave to foreclose its mortgage. 
By decree of February 1, 1919, as amended February 10, 1919, the 
pétition of the bank was granted on condition that the proceeds of the 
sale of the mortgaged property "shall be deposited in this court subject 
to the respective rights of the said trustée, bondholders and any other 
persons having an interest therein as such rights may hereafter be 
determined by this court." In this decree it was further provided that 
the sale which had taken place of ail the pro]3erty of the Utuado Com- 
pany not covered by the mortpage to the bank and which had been sold 
for the sum of $5,000 should be confirmée]. March 14, 1919, a sale of 
268 F.— 31 
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the mortgaged property was had and the property was sold free of in- 
Gumbrance for the sum o£ $72,500. This sale was confirmed by decree 
of April 14, 1919. July 18, 1919, the bank, as trustée, filed a pétition 
asking that ail the proceeds of the sale^of the mortgaged property "be 
paid to it for distribution to the holders of the mortgage bonds secured 
by said mortgage." August 4, 1919, Iglesias filed an amended pétition 
in which, after setting out various grounds of complaint, and stating 
that the sum of $1,109.88 had been paid on his account leavin^ a bal- 
ance due him of $11,184.62, he prayed in substance that the previous 
orders of the court of April 22, and August 10, 1916, establishing the 
rank of the two portions of his claim, be reconsidered and that the full 
amount of the clâim be declared a first and prior lien over the proceeds 
of the sale of the mortgaged and unmortgaged property of the com- 
pany. He also prayed that Carlos Cabrera be ordered to pay back into 
court the sum of $5,103, which he alleged had been paid to Cabrera on 
six receiver's certificates that had been improperly procured, and that 
this sum be applied to the payment of his; Iglesias' claim. 

On August 26, 1919, it was decreed: "that the claim bf Luis Felipe 
Iglesias * * * having been fulîy considered at previous terms of 
this court, and decrees entered thereoii, and the court having been 
shown no good reason to change its conclusions heretofore arrived at, 
even if it could, refuses to reconsidef said matters," and that "the $72,- 
500 produced by the sale of the property subject to mortgage after 
déduction of any priority payment as may hereafter be ordered bé 
retained in the registry until ail points as to^the bonds àrè determined." 
It was further ordered "that Carlos Cabrera return to the registry of 
this court within 60 days from this date the sum of $2,668 prematurely 
collected by him and that this matter be and it hereby is referred to 
the master hereinafter appointed to détermine what part, if any; of the 
moneys referred to in the receiver's certificates held by Carlos Cabrera 
were used for the préservation of the properties of the défendant." 

It is from the decree of August 26, 1919, that this appeal is taken, 
and the errors assigned are that the court erred (1) in refusing to re- 
considei- Iglesias' claim; (2) in failing to déclare that his loan to the 
receiver was made with the tacit consent of ail concerned, including the 
bondholders; (3) in failing to déclare that the balance of the loan of 
Iglesias, namely, $11,184.26, constitutes a first and paramount lien on 
the corpus of the estate; (4) in declaring that the sum of $72,500, the 
proceeds of the mortgaged property was subject exclusively to dis- 
tribution among the bondholders; (5) in failing to déclare that Cabre- 
ra's receiver's certificates were improperly obtained; that they repre- 
sented debts inferior to that of Iglesias arid were not entitled to rank 
prior to his claim ; and (6) in failing to order Cabrera to return the 
payments received on the certificates ($5,103) to be applied in payment 
of Iglesias' daim. 

A motion to dismiss the appeal bas been taken on the grounds: (I) 
That the decree of August 26, 1919, in so far as it is a refusai to re- 
consider the previous orders of the court of April 22 and August 26, 
1916, establishing the rank of the respective portions of Iglesias' claim 
is unappealable ; and (2) that, so far as the decree relates to the dis- 
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position to be made of the $72,500, the proceeds of the sale of the 
mortgaged property, and the disposition to be made of the fund repre- 
sented by Cabrera's certificates, it was not a final decree. 

[1] The refusai of the court to grant Iglesias a rehearing as to the 
status of the respective branches of his claim restedin the discrétion 
of the court and is not the subject of appeal. Roemer v. Bernheim, 
132 U. S. 103, 106, 10 Sup. Ct. 12, 33 L. Ed. 277; Willis v. Davis, 184 
ïed. 889, 107 C. C. A. 211 ; Bondholders and Purchasers Iron R. R. v. 
Toledo, D. & B. R. Co., 62 Fed. 166, 169, 10 C. C. A. 319. 

[2] The decree, so far as it relates to the disposition to be made of 
the $72,500, the sum realized f rom the sale of the mortgaged property, 
and of the fund represented by Cabrera's certificates, shows on its face 
that it was not final, for it is there expressly stated "that the $72,500 
produced by the sale of the property subject to the mortgage after dé- 
duction of any priority payments as may hereafter be ordered be re- 
tained in the registry until ail points as to the bonds are determined," 
and as to the fund represented by the certificates "that this matter be 
and it hereby is referred to the master hereinafter appointed to déter- 
mine what part, if any, of the moneys referred to in the receiver's cer- 
tificates held by said Carlos Cabrera were used for the préservation of 
the properties of the défendant." An appeal to this court can be taken 
only f rom a final decree (Caballero et al. v. Succession of Criado y 
Blas, 250 Fed. 345, 162 C. C. A. 415), and where the decree is both 
final and complète (Collins y. Miller, 252 U. S. 364, 40 Sup. Ct. 347, 64 
Iv. Ed. 616, decided March 29, 1920; Oneida Navigation Corporation 
V. Job & Co., 252 U. S. 521, 40 Sup. Ct. 357, 64 L. Ed. 697, decided 
April 19; 1920; Groblewski v. Chmiell Co. [C. C. A.] 264 Fed. 325). 

The appeal is dismissed for want of jurisdiction, with costs to the 
appellees. 
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(Circuit Court of Appeals, Third Circuit November 12, 1920.) 

No. 2585. 

1. Master and servant «3=270(15) — Evidence of custom to gîve waming ol 
train's approach admissible. 

Where plalntlff's Intestate, a bralceman on a freight train, jumped from 
between the cars when the train was slowlng for a stop at a station, 
and was struck and klUed by an express train following on an adjoining 
traelc, évidence of a custom for express trains to give warning by bell or 
whistle when approaching the rear of a freight train standing or moving 
slowly on another track held properly admitted. 

3, Master and servant <S^=>265(10) — Employé presumed to know custom to 
give warning. 

Where a custom to give warning to employés under certain circum- 
stances is proved, an employé is presumed to hâve known it. 
3. Master and servant «§='288(3) — Brakeman's assumption of risk from omis- 
sion of customary warning question for jury. 

Where a custom was proved for express trains to give warning on ap- 
proaching from the rear a freight train standing' or moving slowly on an 
adjoining track, whether a brakeman on a freight train moving slowly to 

^=3Fot otber cases see same topic & KEÎY-NUMBER in ail Key-Numbered Dlgests & Ia<lezëa 
•Certlorari denied 254 U. S. — , '41 Sup. Ct. 218, 65 L. Ed. — . 
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stop at a station, who jumped from betwot-n cars in front of a followmg^ 
express, whicli gave no warning, assumed tlie rlsk, held a question for 
the jury. 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action at law by Minnie Templin, adnïinistratrix of Burd Templin, 
deceased, against the Director General of Railraods. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

Wm. Qarke Mason, of Philadelphia, Pa., for plaintifï in error. 
Frank F. Davis, of New York City, for défendant in error. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

WOOLLEY, Circuit Judge. This writ of error brings hère for re- 
view a judgment in favor of the plaintiff below for the death of Burd 
Templin, who was killed while working as a brakeman on a freight 
train of the Philadelphia & Reading Railway Company. The facts 
of the case are briefly thèse : Preparatory to making a stop, Templin's 
train was moving slowly on a sidetrack next to the southbound main 
track in the defendant's yard at Reading, Pennsylvania. While his 
train was still moving, Templin jumped down from between two box 
cars, into the space between his train and the southbound track, on 
which an express train was rapidly approaching from the rear. The 
clearance being insufficient, Templin was .struck and killed. 

The duty which the plaintiff averred the défendant owèd the dé- 
cèdent was that of timely warning; and the négligence she charged 
was the defendant's failure, contrai'y to prevailing custom, adequately 
to warn the décèdent of a train approaching from the rear and about 
to pass on the main track. 

It was admitted that both. the employé and employer were engaged 
in transportation of Interstate commerce at the time of the accident. 
Therefbre the Fédéral Employers' Liability Act (Comp. St. §§ 8657— 
8665), under which the action was brought, bears only on the court's 
charge with référence to assumption of risk and contributory négli- 
gence, spedfiè'd'"às èrror. 

, , ,„[1] The first question — the one on which ail others turn — is, ^wheth- 
,,er the trial court erred in admitting testimony offered to prove a yard 
practice or custom under which express trains moving on the main 
tràCk blow a whistle or sound a bell on approaching the rear of a 
f rêight train sfa:hdîng or moving sldwly on the next sidetrack. We see 
no valid reason why this testimony should not hâve been offered and 
admitted. Although the testimony of one of the witnesses was so 
weakened on cross-examination that its probative value may hâve dis- 
appeared, there was for that reason no error in admitting it ; and in 
the absence of a motion to strike it out, there was no error in retain- 
ing it in the record. . Aside from the testimony of this witness there 
was other testimony -as to the custom which was sufficient to sustain 
the jury's finding that it existed. Robinson v. United States, 13 Wall. 
363, 366, 20 L. Ed. 653 ; Fletcher v. Baltimore, etc., R. Co., 168 U. 
S. 136, 18 Sup. Ct. 35, 42 L. Ed. 411. 
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[2] The jury has found a custom of warniiig. The décèdent was 
presumed to hâve known it. Erie R. Co. v. Healy (C. C. A.) 266 
Fed. 342; Healy v. Erie R. Co, 91 N. J. Law, 325, 102 Atl. 629. 
On this finding of fact and on this presumption dépend the remaining 
assignments of error. 

[3] The défendant next raised a question of the decedent's as- 
sumption of risk and of error in the court's charge in respect there- 
to, pursuing the question on the theory that express trains moving on 
the main track did frequently approach, overtake and pass freight 
trains on the next track without vvarning ; and that the décèdent knew 
it, and, because of this fact and his knowledge of it, the décèdent as- 
sumed the risks incident to it, citing familiar cases of yard accidents 
where there existed no custom as to warning and vvhere from the very 
nature of yard movements warnings were impracticable. 

In raisiiig this question the défendant has disregarded the fact and 
effect of the custom found, in which is implied, first. the need of warn- 
ing, and second, the practicability of giving warning. In Aerkfetz v. 
Humphreys, 14.5 U. ri. 418, 12 Sup. Ct. 835, 36 L. Ed. 758, where no 
custom of warning was involved, the court held that a yard track 
employé assumed the risk of the danger of a shifting movement with- 
out warning; and in Connelley v. Pennsylvania R. Co., 228 Fed. 322, 
142 C. C. A. 614, where likewise no question of custom as to warning 
was involved, and where practicajly ail the tracks in the yard were 
. main tracks, this court made a similar ruling. The case at bar is 
readily distinguishable from thèse two cases on which the défendant 
mainly relies and from two others recently decided by this coui't. 
Hines, Director General, v. Jasko, 266 Fed. 336, and Erie R. Co. 
V. Healy, 266 Fed. 342. In the first, there being no sufficient proof 
of custom afïecting or defining the duty of the railroad company to 
warn yard employés of coupling movements, we held that the défend- 
ant railroad coropany had not been shown guilty of négligence in the 
absence of proof of what warning under the circumstances it should 
and could hâve given, and that, in conséquence, the yard employé had 
assumed the risks of such movements on accepting his employment. 
So also in the latter case we found, in the absence of proof of a cus- 
tom as to warning, a similar assumption of .risk by a yard employé. 
But in McGovern v. P. & R. Ry. Co., 235 U. S. 389, 401, 35 Sup. Ct. 
127, 59 L. Ed. 283, where there was évidence of a custom or prac- 
tice to warn trackworkers the Suprême Court affirmed the action of 
the trial court in refusing to hold as a matter of law that the injured 
workman had assumed the risk of the danger and in submitting the 
question to the jury. 

It is recognized that under the Fédéral Employers' Liability Act 
an employé assumes the risks normally and necessarily incident to his 
employment, and also the extraordinary risks, or risks caused by his 
master's négligence ; yet, he assumes the latter only when they are 
obvious or fully known by liim and are such as would under the cir- 
cumstances be seen and appreciated by an ordinarily prudent person. 
Boldt V. Pennslyvania R. Co., 245 U. S. 441, 445, 38 Sup. Ct. 139, 62 
L. Ed. 385 ; Gila Valley Ry. Co. v. Hall, 232 U. S. 94, 101, 34 Sup. 
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Ct. 229, 58 L. Ed. 521 ; Seaboard Air Une v. Horton, 233 U. S. 492, 
504, 34 Sup. Ct. 635, 58 L. Ed. 1062, L. R. A. 1915C, 1, Ann. Cas. 
1915B, 475. In encountering in his employment risks of différent 
kinds, the Suprême Court has said: 

"The settled rule ig, uot that it was the duty of an employé to exercise care 
to discover extraordinary dangers that may arise from the négligence of tho 
employer or of tliose for vvhose conduct tlie employer is responsible, but that 
the employé may assume that the employer or his agents tave exercised proper 
care with respect to his safety until notified to the contrary, unless the want of 
care and the danger arising from it are so obvious that an ordlnarily careful 
person, under the circumstances, would observe and appreciate them." Chesa- 
peake & Ohio Ry. Co. v. De Atley, 241 U. S. 310, 315, 36 Sup. Ct. 564, 566 (60 
L. Ed. 1016) ; C, B. I. & P. By. Co. v. Ward, 252 U. S- 18, 40 Sup. Ct. 275, 
65 L. Ed. . 

In this case we think no one but the jury could say whether Templin, 
in assuming that his employer would protect him by the customary 
warning in the circumstances, saw or should hâve seen the extraor- 
dinary danger arising from his employer's négligence in not giving the 
warning, and whether, accordingly, Templin did or did not assume 
the risk thereof. Chicago, Rock Island & Pacific Ry. Co. v. Ward, 
252 U. S. 18, 40 Sup. Ct. 275, 64 L. Ed. 430; Gila Valley Ry. Co. v. 
Hall, supra ; McGovern v. P. & R. Ry. Co., supra. 

While the jury on the submission of this question might hâve found 
that the décèdent had not assumed the rislî of the danger which led 
to his death, yet, the jury might also hâve found that the décèdent in. 
descending from his train at the time and place and under the cir- 
cumstances failed to take the précaution for his own safety which the 
law imposed on him and thereby contributed to his in jury, partially 
or wholly, and that, as a resuit, his administratrix should recover only 
in part or not ,at ail. Virginian Ry. Co. v. Linkous, 230 Fed. 88, 93, 
144 C. C. A. 386. 

The remaining assignment of error concerns the court's charge on 
this aspect of the case. The instruction on the law of contributory 
négligence specified as error is open to no criticism so far as it went. 
The defendant's criticism, however, is that the instruction fell short 
and left the jury with a notion that if they found the défendant guilty 
of contributory négligence which "reaches the point that it is practical- 
ly the entire négligence in the case" (that is, as we understand it, if 
they found that the decedent's neghgence was alone the proximate 
cause of the in jury, or, stated in another way, if they found the de- 
cedent's death due solely to his own carelessness), they still must find 
a verdict for the plaintiff. If the excerpt of the court's charge as- 
signed as error is open to this criticism, it is apparent from the rest 
of the charge that such impression could not hâve been conveyed to 
the jury because of the court's very explicit instruction that, before 
they could render a verdict for the plaintiff, they must find négligence 
on the part of the défendant, obviously meaning négligence in some 
measure. 

Finding no error in the trial of the case, the judgment below is af- 
firmed. 
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PIERCE V. NATIONAL BANK OF COMMERCE IN ST. LOUIS. 

(Circuit Court of Appeals, Eighth Circuit. November 6, 1920.) 

No. 5587. 

1. Courts ©='352 — ComplaJnt not stating équitable grounds for relief trans- 
ferred to law side of court;. 

Under equity rule 22 (198 Fed. xxiv, 115 C. 0. A. xxlv), tlie faet tUat 
a complainant in equity has an adéquate remedy at law does not require 
dismis.sal of tlie suit, but merely transfer to the law side of tlie court. 
3. Pledges «S^Sl — Coinplaint for accountïng and rédemption of securities suf- 
fleient. 

Allégations that complainant was the owner of certain securities sub- 
ject to defendant's prior lien for a specified debt, that certain paynlcnts 
had been made on such debt, and praying that défendant bc requlred to 
account for and dellver the securities to complainant after receiving any 
balance due it on the debt, held to state ground for équitable relief, for 
an action at law is not the appropriate proceeding to obtain rédemption 
of pledged or mortgaged property. 

3. Pledges <S=>11 — Delivery of pledged article unnecessary, when in posses- 

sion ot third party. 

The rule that an article pledged must be dellvered, to constitute a 
valid pledge, is subject to the exception that, when the article is In the 
possession of a third party, It may be offectually pledged without change 
of pcssession, provided notice of the pledge Is given to the party in 
possession. 

4. Liens €=7 — Note to claimant, sccured by bonds already in pledge to an- 

other, created équitable lien on the bonds. 

Where bonds are pledged with a bank to secure paymont of a loan, a 
collatéral note, snbsequently executed by the pledgor to complainant, inak- 
ing the pledged bonds a security for a second loan, hcld to create an 
équitable lien, subject to the bank's rights, although tho bonds did not 
come into complainant's actual possession. 

5. Judgment <@=>713(2) — Conclusiveness on sanie cause of action between 

same parties. 

Where a second suit is upon the same cause of action and between the 
sanic parties as the flrst, the former judgment is conclusive as to every 
issue wbich was or might bave been determined in the flrst suit. 

5. Judgment <®=>713 (2) — Conclusiveness on same cause of action between 
same parties. 

Where the second suit is upon a différent cause of action, but between 
the same parties as the flrst, the judgmeut in the tîrst action opérâtes as 
an estoppel as to. overy issue actually litigated in the llrst action, but is 
not conclusive as to inattérs wbich might hâve been, but were not, Jitl- 
gated. 

7. Judgment '©='948(1) — Estoppel by judgment must be pîeaded. 

Where there is or may be a material issue upon a différent cause of 
action, which may not bave been litigated in the former action, the flrst 
judgment does not coustitufe an estoppel froin litigatlng that issue, uu- 
less the actual litigation of such issue is pleaded and proved. 

8. Judgment <©='585(2) — Test of identity of causes of action stated. 

In determining the conclusiveness of a judgment, the test of the 
identity of causes of action is the identity of facts essentlal to maintaiu 
them. 

9. Judgment 'S=585(4) — Matters of défense, whch also constitute affirmative 

causes of action, not rendered res judicata. 

While defendant's failure to establish purely defen.sive facts renders 
such matters res judicata, yet when the défensive facts also constitute an 

Ê=sFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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affirmative cause of action against plalntiff, défendant may "either In- 
terpose them as a défense, or reserve them for an independent or cross 
action. 

10. Judg:inent <S=>585(4) — Complainant, seeking recovery of pledgeS bonds, not 

concluded by judgment agajnst him for converting stock pledged for 
same debt. 

Wliere complainant souglit an accounting and recovery of bonds owned 
by lilm subject to defendant's lien thereon for a debt, a judgment secured 
by défendant against complainant for converting stock, which had been 
pledged veith défendant for tlie same debt, held not to estop complainant 
trom asserting his claims regarding the pledged bonds. 

11. Injunction <©=135 — Temporary injunction within trial court's discrétion. 

The granting or refusiiig of a temporary injunction is intrusted to the 
trial court's judicial discrétion. 
13. Courts "©^SOSO) — ^Restraining parties front enforcing judgment of state 
courts not prohibited. 

Rev. St. § 720 (Oomp. St. § 1242), providing that proceedings in state 
court shall not be enjoined, except in bankruptcy proceedings, does not 
preclude fédéral courts from enjolning the parties to such suit^ from en- 
forcing judgments, where tlie principles of equity demand that such ac- 
tion be taken. 

13. Judgment ©='459 — Refusing temporary injunction a^inst solvent résident 
bank not abuse of discrétion. 

Refusing interlocutory injunction restraining a solvent résident bank 
from enforcing a judgment against complainant was not an abuse of 
discrétion, although complainant clalmed that a complète accounting and 
adjustment would reduce the ultimate amount to which the bank was eu- 
titled. 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; Charles B. Faris, Judge. 

Suit by Henry Clay Pierce against the National Bank of Commerce 
in St. Louis. From a decree of dismissal, and an order denying a 
temporary injunction, complainant appeals. Decree of dismissal re- 
yersed, with leave to défendant to answer, and order denying the 
application for injunction affirmed. 

Thomas W. White and Henry S. Priest, both of St. Louis, Mo. (Al- 
ton B. Parker, of New York City, and John F. Green, S. W. Fordyce, 
Jr., and John H. Holliday, ail of St. Louis, Mo., on the brief)_, for 
appellant. 

George L. Edwards, of St. Louis, Mo. (Edward J. White, of St. 
Louis, Mo., on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

SANBORN, Circuit Judge. Henry Clay Pierce brought a suit in 
equity against the National Bank of Commerce in St. Louis for a dis- 
covery concerning, and an accounting by it for, $750,000 par value of 
the mortgage bonds of the Tennessee Central Railroad Company and 
$250,000 par value of the bonds of the Nashville Terminal Company, 
which had been pledged to the bank to secure the payment to it of 
three promissory notes of the Tennessee Construction Company, a 
corporation, aggregating $700,000, the payment of the principal of 

(g=5Ï'oi otlier cases see same toplc & KBY-NUMBEU in ail Key-Numbered Dlgests & Indexes 
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which had been guaranteed by J. C. Van Blarcom, and the payment of 
interest upon which had been guaranteed by Pierce, for the discovery 
and accounting by the bank for moneys collected from the bonds of 
the terminal company and the Van Blarcom estate, for a rédemption 
by Pierce of the $750,000 of raîlroad bonds still held by the bank for 
the $700,000 debt, and for an injunction until this relief could be had 
against the collection of a judgment of $700,000 which the bank had 
recovered in the circuit court in the city of St. Louis against Pierce 
for a conversion of 10,000 shares of stock of the Nashville Terminal 
Company, which had also been pledged to the bank to secure the pay- 
ment of the $700,000 debt due it. The complainant applied for an in- 
terlocutory injunction, the défendant moved to dismiss the complaint 
for its failure to state a cause of action, and the court entered a decree 
that the application for the injunction be denied, and that the com- 
plaint be dismissed without préjudice. From this decree the plaintiff 
has appealed, and this appeal présents two questions: 

[1] First. Did the complaint state facts sufficient to constitute a 
cause of action, either at law or in equity, for if it stated a cause of ac- 
tion at law, this case should hâve been transferred to the law side of 
the court, and there proceeded with. The fact that a complainant in 
equity has an adéquate remedy at law is no longer sufficient ground 
for the dismissal of the suit. Equity rule 22 (198 Féd. xxiv, 115 C. 
C. A. xxiv) ; section 274b, Judicial Code, amendment of March 3, 
1915, 38 Stat. 956 (Comp. St. § 1251b); Goldschmidt Thermit Co. v. 
Primos Chemical Co. (D. C.) 216 Fed. 382, 383 ; Goldschmidt Thermit 
Co. V. Primos Chemical Co. (D. C.) 225 Fed. 769, 772; Corsicana 
National Bank v. Johnson, 218 Fed. 822, 823, 134 C. C. A. 510, 511 ; Id. 
237 Fed. 1016, 150 C. C. A. 665 ; Id. 251 U. S. 68, 40 Sup. Ct. 82, 
64 L. Ed. 141 ; United States v. Utah Power Co. (D. C.) 208 Fed. 821 ; 
A. G. Wîneman & Sons v. Reeves et al., 245 Fed. 254, 257, 258, 157 
C. C. A. 446, 449, 450. And if the complaint stated a cause of action 
in equity, the motion to dismiss it should hâve been denied, and the 
défendant should hâve been required to answer. 

[2] Second. Did the déniai of the application for the injunction 
constitute a violation of the principles or rules of equity established 
for the guidance of the trial court in the exercise of its judicial dis- 
crétion in granting or refusing the injunction or any abuse of that 
discrétion ? The answer to the first question is conditioned by the ma- 
terial facts alleged in the complaint, and they are thèse: 

In the year 1902, the construction company, for value, gave to the 
bank its three promissory notes, aggregating $700,000, and pledged 
with it as collatéral security for the payment of this debt only, 
$750,000 par value of the bonds of the Tennessee Central Railroad 
Company, and $250,000 par value of the bonds of the Nashville Ter- 
minal Company. J. C. Van Blarcom guaranteed the payment of thèse 
notes, and Pierce guaranteed the payment of the interest thereon, and 
has paid large amounts on this guaranty, concerning which there has 
been no accounting. On November 17, 1908, the construction com- 
pany for value gave its promissory note to Pierce for $600,000, and 
by the terms of that note pledged to him to secure the payment there- 
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of the $750,000 of niortgage bonds of the railroad company and tlie 
$250,000 mortgage bonds of the terminal company, subject, as declar- 
ed in said rtote, "to a prior pledge thereof to the National Bank of 
Çonimerce in St. ivouis as collatéral to a loan of $700,000," and au- 
thorîzed him to sell thèse securities at public or private sale, with or 
without notice thereof, and to become the purchaser thereof himself, 
upôn the failure of the construction company to pay the $600,000 
note. That company failed to pay it. In January 1913, Pierce fore- 
closed upon thèse bonds, purchased them at the sale on January 3, 
1913, and has ever since been the owner thereof, subject to the pledge 
of them to the bank. 

Soon after the pledge of thèse securities to him in 1908, he notified 
the bank thereof, and soon after he acquired title to them by his 
purchase at the sale in 1913, and before the subséquent proceedings 
mentioned herein, he informed the bank that he had become the ab- 
solute owner thereof, subject to the pledge of them to the bank. Since 
the bank received thèse notices, it has sold to third parties, without 
notice to Pierce and without his knowledge, and without notice to the 
construction company and without any foreclosure of the pledge to 
it, the $250,000 par value of the bonds of the terminal company for 
an unknown amount in excess of $220,000, and has refused to apply 
the proceeds thereof to the payment of the $700,000 debt of the con- 
struction company which they were pledged to secure, or to account 
for the same to Pierce, the owner thereof, subject to the pledge to 
the bank. The bank still holds the $750,000 par value of the mortgage 
honds of the terminal company as security for the $700,000 debt of the 
construction company, and Pierce offers to pay into the court the 
amount justly due and owing to the bank on that debt, and seeks a 
decree for a rédemption of thèse bonds and thé transfer of them to 
him'upori such payment. 

In'the year 1908 J. C. Van Blarcôm died. Thereafter the bank 
proved a claim against his estate, f ounded on his guaranties and in- 
dorsements of the notes evidencing the $700,000 debt to the bank, and 
ireceivéd large amounts of money and securities from that estate up- 
on this clàirh, which in equity and good conscience should be applied to 
the payment of the $700,000 debt to the bank ; but the bank has refused 
so to apply it, or to account for it, and the complainant seeks an ac- 
counting for and an application of the moneys and securities which 
the bank has thus obtained from the Van Blarcom estate to the pay- 
ment of the $700,000 debt. 

By the promissory note of the construction company to Pierce for 
i$600,000, dated November 17, 1908, the construction company, in 
addition to the collatéral securities which hâve beeh mentioned, also 
pledged to Pierce 10,000 shares, of the par value of $1,000,000, of the 
capital stock of the Nashville Terminal Company, and delivëred to him- 
,the certificates thereof. In 1911, for the first time, the bank notified 
Pierce that it claimèd that this stock had been pledged to it by the 
construction company in 1904 to secure the lâtter's $700,000 debt to 
it. Pierce denied the existence of this prior pledge. The bank then 
sued him in the circuit court for the city of St. Louis for the conver- 
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sion of tKis stock. There was a trial. That court found that the 
bank had the prior pledge of the stock to seciire its $700,000 claim; 
that Pierce, by refusing to deliver the stock to the bank, had convert- 
ed it to his ovvn use ; that the value of it was $700,000 ; and rendered 
a judgment against Pierce for this amount, which was subsequently 
affirmed by the Suprême Court of the state of Missouri on January 
6, 1920. It was not until after this afiirmance of that judgment, and 
on March 18, 1920, that Pierce first learned that the bank had sold 
the $250,000 mortgage bonds of the Nashville Terminal Company 
without notice to him or the construction company, and without a 
foreclosure of its pledge. 

The f acts which hâve now been stated are alleged in the plaintifï's 
complaint. If they are true, and in determining the sufficiency of 
the complaint they must be so considered, the bank holds as collatéral 
security for the $700,000 debt of the construction company to it, the 
$700,000 judgment against the complainant, the proceeds of the 
-$250,000 of the mortgage bonds of the terminal, company, whose stock 
was found by the state court to be worth 70 cents on the ,do}lar, 
$750,000 of the mortgage bonds of the railroad company, and what- 
ever securities and moneys it collected frûm the Van Blarcom estate. 
Mr. Pierce prays an accounting of thèse securities and an équitable 
application of them and their proceeds to the payment of the $700,000 
debt of the construction company to the bank, offers to pay the 
remainder of that debt, if any, and prays that the remainder of the 
securities of which he is the owner, subject to the pledge to the bank, 
be adjudged and delivered tohim as such owner. 

The averments of this complaint on their face bring it far within 
the jurisdiction of a court of equity to marshal mortgaged or pledged 
securities and to decree an accounting for and application thereof to 
the payment of the debt they secure, to adjudge a rédemption of 
pledged or mortgaged securities, to fix the terms upon which such ré- 
demption may be made, and to decree and enforce a trust at the suit 
of one having title or interest in property that is in the possession or 
control of another. Hubbard v. Tod, 171 U. S. 474, 478, 495, 504, 
19 Sup. Ct. 14, 43 L. Ed. 246; Manhattan Trust Co. v. SiouxCitv 
& N. R. Go. (C. C.) 65 Fed. 559, 568; Benedict v. Moore (C. C.) 76 
Fed. 472; Dibert y. Edw. D'Arcy, 248 Mq. 617, 647, 154 S. W.,1116. 
AU the controversies between the parties suggested by this conjplairit 
may be heard and determined in equity in a single suit, ail their rights 
on account of ail the alleged collaterals may be adjudged by a single 
decree, and during the progress of the litigation, as well as at its 
close, the acts of the parties may be controlled and directed by ap- 
propriate orders of the chancellor. 

An action at law is not the appropriate proceeding to obtain the 
rédemption of pledged or mortgaged property to which the alleged dé- 
fendant claims superior right or title, nor to adjudge or enforce a 
trust, nor to marshal and adjudge the liens and securities alleged in 
this complaint. Nor could the court in any action at law sp conven- 
iently draw to itself and conclusively adjudge ail the controversies be- 
tween the parties to this suit regarding the securities and rights that 
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ought to be hère determined as in this suit in equity, and "the remedy 
at law which precludes relief in equity rrust be as piactical and as 
efficient to the ends of justice and its prompt administration, as the 
remedy in equity." Boyce v. Grundy, 3 Pet. 210, 215 (7 L. Ed. 655); 
Oelrichs v. Spain, 15 Wall. 211, 228, 21 L. Ed. 43; Preteca et al. v. 
Maxwell Land Grant Co., 50 Fed. 674, 676, 1 C. G. A. 607, 609 ; Far- 
well V. Colonial Trust Co., 147 Fed. 480, 482, 78 C. C. A. 22, 24. For 
thèse reasons the complaint was not one which required or author- 
ized the transfer of this suit to the law side of the court under equity 
rule 22, and it should be heard and determined in equity rather than 
at law. 

[3] But coimsel for the bank contend that the complainant's al- 
leged title to the $750,000 of railroad bonds and the $250,000 of ter- 
minal bonds under the collatéral contract of pledge in the construction 
company's note of November 17, 1908, and Pierce's foreclosure there- 
of, are void, because at the time that contract was made those bonds 
were in the actual possession of the bank, the first pledgee thereof, 
and were not delivered to Pierce, and a pledge without a delivery of 
the thing pledged is ineffectuai. In support of their position that the 
delivery of the property pledged to the pledgee is indispensable to 
the validity of a pledge they cite two classes of cases : First, those 
in which at the time of the alleged pledge the subject of the pledge 
was in the possession or was subsequently surrendered to the pledgor ; 
and, second, those in which the property pledged was at the time of the 
alleged pledge in the actual possession or control of some third party. 

Cases of the first class are Casey v. Carvaroc, 96 U. S. 467, 486, 
490, 24 L. Ed. 779; Third Nat. Bank v. Bufïalo German Ins. Co., 
193 U. S. 581, 588, 24 Sup. Ct. 524, 48 L Ed. 801 ; Securitv Ware- 
housing Co. v. Hand, 206 U. S. 415, 421, 27 Sup. Ct. 720, 51 L. Ed, 
1117, 11 Ann. Cas. 789; Nat. Bank of Commerce v. Equitable Trust 
Co., 227 Fed. 526, 142 C. C. A. 158; Vanstone v. Goodwin, 42 Mo. 
App. 39, 45; In re Harvey (D. C.) 212 Fed. 340, 341; Atkinson v. 
Foster, 134 111. 472, 25 N. E. 528, 529, 530; Succession of Eanaux, 
46 La. A. 1036, 15 South 708, 714, 25 L. R. A. 577; Cotton v. Ar- 
nold, 118 Mo. App. 596, 601, 95 S. W. 280. Cases of the second class 
cited by counsel for the bank, in which the property which was the sub- 
ject of the alleged pledge was at the time of the pledge in the posses- 
sion or control of a third party, are Christian v. Atlantic & N. C. 
Ry. Co., 133 U. S. 233, 241, 243, 10 Sup. Ct. 260, 33 L. Ed. 589; 
Boothe V. Loy, 83 Mo. App. 601 ; Chitwood v. Lanyon Zinc Co., 93 
Mo. App. 225, 230; Seymour v. Hendee (C. C. A.) 54 Fed. 563; 
In re Bacon, 210 Fed. 129, 126 C. C. A. 643. 

One of the reasons, and probably the chief reason, for the al- 
leged gênerai rule that a deposit of the thing pledged is an indis- 
pensable attribute of a valid pledge, is that such a pledge is indis- 
pensable to prevent the possession by the pledgor of the thing pledged 
from giving to him a false crédit, just as the failure to deliver per- 
sonal property sold causes a false crédit to the vendor and avoids the 
sale. This reason, however, ceases when at the time of the pledge the 
thing pledged is not in the possession of the pledgor, but is in the pos- 
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session and control of a third party. On this account, probably, the 
authorities disclose the fact tiiat in cases of the second class, of which 
the case at bar is one, an exception to the gênerai rule of the necessity 
of the delivery of the thing pledged to the pledgee in order to make a 
valid pledge early arose, and bas increased in strength and breadth, 
until it bas now become as gênerai as the rule itself, an exception to 
the efïect that, when the thing pledged was in the possession or control 
of a third party at the time of the alleged pledge, it might be eflfectually 
pledged by the owner of it, or by the owner of an interest in it, without 
any change of possession or control of it, if notice of the fact of the 
pledge was given to the party in possession. Thus, as early as 1868 in 
the case of In re Wiley, 4 Bissell, 171, 29 Fed. Cas. 1237, No. 17,655, 
the United States District Court held that where Wiley, the owner 
of a promissory note for $500, pledged and delivered it to Denny to 
secure bis debt to the latter for $150, and three days later pledged 
bis equity in thè $500 note to one Davis to secure his debt of $350 
to Davis, the latter pledge was valid, although the $500 note pledged 
was not delivered to Davis, and the court said: 

"To render a pledge valid, it Is a gênerai rule that the thing pledged must be 
delivered. 2 Kent, Comm. 577, 578 ; Story, Baibn. § 297. This rule, however, 
is subject to exception. It is not necessary that the possession of the pledgee 
should be actual. Stocks, and, It vv'ould seem, équitable interests, though in- 
capable of actual delivery, may be pledged. Wilson v. Little, 2 Const. (2 N. 
Y. ) 443 ; Dykers v. Allen, 7 Hill, 497. And perhaps it may be safely asserted 
that, in gênerai, when from the circumstances of the case an actual delivery 
is impossible, the pledge may be good without a delivery." 

In the year 1900, in Chattanooga National Bank v. Rome Iron Co. 
et al. (C. C.) 102 Fed. 755, 758, the Rome Iron Company had pledged 
a quantity of iron in yard No. 48 of the American Pig Iron Storage 
Warrant Company to secure the payment of certain warrants which 
that Company had issued. After that pledge was made, and while the 
iron was in the actual possession and absolute control of the Warrant 
Company, the Rome Company made its five notes for $5,100 each to 
the Chattanooga National Bank, and indorsed on the back of each of 
them thèse words: 

"The within note is secured by the pledge and deposit of the following 
securities, to wit : Equity in iron in yard No. 48, Rome, Ga." 

• — and authorized the bank, in case of default in payment of the notes, 
to sell the Rome Company's equity in the iron and to appropriate the 
proceeds thereof to the payment of the notes which the bank held. 
In that case, as in this, objection was made to the enforcement of the 
second pledge, on the ground that there was no deHvery to the second 
pledgee of the mère equity in the iron. In answer to this défense the 
court quoted section 1235 of 3 Pomeroy's Equity Jurisprudence, and 
Walker v. Brown, 165 U. S. 654, 662, 663, 669, 17 Sup. Ct. 453, 41 
L. Ed. 865, overruled the objection, and enforced the équitable lien of 
the second pledgee. 

[4] And hère are the rules and principles applicable to and décisive 
of the question now under considération in the case in hand: This 
is a suit in equity. It is brought to enforce the équitable lien on the 
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$25,0,000 mortgage bonds of the terminal company and the $750,000 
mortgag'e bonds of the railroad company first pledged to thc bank, 
evidenced by the collatéral note of the cotistruction company dated 
November 17, 1908. If the parties to that note intendéd to create such 
a lien, and if the intention clearly appears from the note and the facts 
alleged in the complaint, it is not material whether it fell under the 
category of a pledge, a mortgage, an assignment, or somé'ôthér name. 
Section 1235 of Pomeroy's Equity Jurisprudence, by its' approval 
and adoption by the Suprême Court in Walker v. Brown, 165 U. S. 
654, 664, 17 Sup. Ct. 453, 457 (41 L. Ed. 865), bas ftdw become the 
law of this country in suits in equity in the fédéral courts. And it 
réads in this way : 

"Tlie Mènerai JJoctrme^-Kequisites of the Uontract. The doctrine may be 
stated In Its most; gênerai form, that every express executory, àgreement in 
wrltlng, whereby the contraeting party sufficiently indicates an intention' to 
niake some particular property, real or Personal, or fund, therein descrtbed Or 
identified, a security for a deibt or other obligation, or whereby the party 
promises to convey or assigii or tranef er the property as security, créâtes 
an équitable lien upon the property so Indicated, which is enforceable àgainst 
the property in thé hands, not only of the original contractor,!but of his heirs, 
administrators, execûtors, voîuntary assignées, and purchasers or inenm- 
brancers with notice. Under llke elrcumstances, a merely verbal àgreement 
may create a slmilar lien upon personal property. The ultimate grounds and 
motives of this doctrine are explalned in the preceding section; but the doc- 
trine itself is clearly: ah application of the maxim, 'Equity regards as done 
that whieh ought to be dotie.' In order, however, that a lien mày arise In pur- 
suance of this doctrine, thè agreeitient must deal with some particular prop- 
erty, either by identîfying it, or by so describing it that it can be identified, 
and must Indicate vpith suificient clearuess a.n intent that the property so 
described, or rendered capable of identification, is to be held, glvefl, or trans- 
ferred as security for the obligation." 

i Tested by this rule, the collatéral noteof November 17, 1908, was 
ample to create the équitable lien upon thèse bonds which the com- 
plainant seeks to enf orce. It was in writing. It clearly indicated the 
intention of the construction company to make the $1,000,000 of bonds, 
which it specifically described, a security for the payment of the ,debt 
of Pierce for $600,000, described in the note, and it is consequently 
enforceable, subject to the prior lien of thé bank against ail pairties 
claiming any interest in thèse bonds imder the construction company, 
including the bank itself. If further authority is desired for the con- 
clusion nere reached, it may be found in Jones on Pledges and Col- 
latéral Securities (2d Ed.) §§ 83, 364, 371 ; First Nat. Bank of Water- 
loo V. Bacon, 113 App> Div. 612, 98 N. Y. Supp. 717, 719; First Nat. 
Bank v. Exchange Nat. Bank (Sup.) 153 N. Y. Supp. 818, 820; 
Zartman v. First Nat. Bank of Waterloo, 216 U. S. 134, 138, 30 Sup. 
Ct. 368, 54 L. Ed. 418; First Nat. Bank v. Zartman, 189 N. Y. 53,3, 
82 N. E. 1126; Sprague v. Cochran,, 144 N. Y. 104, 112, 113, 38 
N. E. 1000; Fourth Street Bank v. Yardley, 165 U. S. 634, 644, 
650, 653, 17 Sup. Ct. 439, 41 L. Ed. 855; Parlin & Orendorff Imp. 
Co. V. Moulden, 228 Fed. 111, 112, 113, 142 C. C. A. 517, 518, 519, 
L. R. A. 1917B, 130; In re Impérial Textile Co. (D. C.) 239;Fed. 
775, 777, 778, 779; Nat. Bank of Deposit of the City of New York 
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v.'Henrv P. Rogers et al, 166 î^. Y. 380, 388, 389, 390, 59 N. E. 
922; Wilson v. Little, 2 N. V. 433, 447, 51 Am. Dec. 307. 

The more convincing reasons and the weight of authority persuade 
that: (1) The owner of personal property subject to a prior pledge, 
under which the pledgee has the actual possession and control of the 
thing pledged, may lawfully pledge his remaining interest therein with- 
out a deposit of the property with the second pledgee, by à contract or 
oonveyance to that effect and notice thereof to the first pledgee, who 
will then be deemed to hold the property in trust for both pledgees as 
their interests exist. (2) The owner of personal property may impose 
an enforceable équitable lien upon it to secure some debt or obligation 
by a written contract or conveyance, which identifies the property and 
sufficiently évidences his intention so to do. (3) The construction 
company, by the collatéral note of November 17, 1908, and notice 
thereof to the bank, fastened an enforceable équitable lien upon the 
$250,000 mortgage bonds of the terminal company and the $750,000 
mortgage bonds of the railroad company in controversy, subject to the 
prior lien of the bank under the pledge to it, to secure the debt of the 
construction company to Pierce for $600,000. 

Counsel challenge the complaint on another ground : They contend 
that the complainant is estopped f rom maintaining its suit in equity for 
a discovery and accounting regarding the $1,000,000 of bonds pledged 
to the bank and to Pierce, or regarding the dividends it received from 
the Van Blarcom estate, because he did not plead or prove his claims 
therefor in the action in the state court by the bank against him for his 
conversion of the 10,000 shares of stock of the terminal company, 
which resulted in the $700,000 judgment against him. But the rules of 
iaw by which this position must be tried are: 

[5] First. Where the second suit is upon the same cause of action 
and between the same parties as the first, the judgment in the former 
is conclusive in the latter as to every question and issue which was or 
might hâve been presented and detèrmined in the first suit. Harrison 
V. Remington Paper Co., 140 Fed. 385, 400, 72 C. C. A. 405, 420, 3 
L. R. A. (N. S.) 954, 5 Ann. Cas. 314; Id. 199 U. S. 607, 26 Sup. Ct. 
747,'50 L. Ed. 331 ; Southerh' Pacific Ry. v. United States, 168 U. S. 1, 
48, 18 Sup. Ct. 18, 42 L. Ed. 355 ; Einton v. National Eife Ins. Co., 104 
Fed. 584, 587, 44 C. C. A. 54, 57. ' .: 

[6] Second. When the second suit is upen a différent cause of ac- 
tion, but between the same parties as the first, the judgment in- the for- 
mer action opérâtes as an estoppel in the latter as to every point and 
question which vy^as aCtUally litigated and detèrmined in the first action; 
but it is not conclusive relative to other matters which might havè been, 
but were not, litigated or decided. Harrison v. Remington Paper Co., 
140 Fed.' 385, 400, 72 C. C. A. 405, 420, 3 E. R. A. (N. S.) 954, S Ann. 
Cas. 314; Id., 199 U. S. 607, 26 Sùp. Ct. 747, 50 E. Ed. 331 ; Cromwell 
V. County of Sac, 94 U. S. 351, 352, 24 E: Ed. 195; Nesbitt v. River- 
'side Independent District, 144 U. S; 610, 618, 12 Sup. Ct. 746, 36 E. 
Ed. 562 ; Grider v. Groff, 202 Fed. 68^; 687, 121 C. C. A. 95 ; Board 
of Com'rs v. Platt, 79 Fed. 567, 25 C. C. A. 87; Einton v. National Eife 
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Ins. Co., 104 Fed. 584, 587, 44 C.G. À.' 54; Board of Com'rs Lake 
County v.Sutliff, 97 Fed. 270, 274, 38 G. C. A. 167, 171. 

[7] Third. Where the record is such that there is or may be a ma- 
terial issue, question, or matter in the second suit upon a différent 
cause of action which mày not hâve been raised, litigated, or decided in 
the former action, the judgment theréih does not constitute an estoppel 
from h'tigating that issue, question, or matter, unless by pleading or 
proof the party asserting the estoppel establishes the facts that the 
issue, question, or matter in dispute was actually and necessarily liti- 
■çated and determined in the former, action. Harrison v. Remington 
Paper Co., 140 Fed. 385, 400, 72 C. C. A. 405, 420, 3 L. R. A. (N. S.) 
954, 5 Ann. Cas. 314; Russell v. Place, 94 U. S. 606, 608, 24 L. Ed. 
214; jEtna Life Ins. Co. v, Board of Com'rs, 117 Fed. 82, 88, 54 C. 
C. A. 468, 474; Cromwell v. County of Sac, 94 U. S. '351, 359, 24 L. 
Ed. 195; Nesbitt.v. Independent District, 144 U. S. 610, 619, 12 Sup. 
Ct. 746, 36, L. Ed. 562; Belleville & St. L. Ry. Co. v. Leathe^ 84 Fed. 
103, 105, 28 C. C. A. 279, 281. ■ ' . 

[8] Fourth. The test of the identity of the causes of action is the 
identity of the facts essential to maintain them. Harrison v. Reming- 
ton Paper Co., 140 Fed. 385, 400, 72 C. C. A. 405, 420, 3 L. R. A/(N. 
S.) 954, 5 Ann. Cas. 314; Union Central Life Insurance Co. v. Drake, 
214 Fed. 536, 545, 131 C. C. A. 82, 91. 

[9] Fifth. While the failure of a défendant to allège and prove 
facts purely défensive to an issue on trial betvireen him and the plain- 
tiff rendefs such matters res adjudicata after judgment, and estops 
him from again presenting them (1 Van Fleet on Former Adjudica- 
tion, § 198), yet, when défensive tacts also constitute an affirmative 
cause of action against the plaintiff, the défendant has the option to 
interpose them as a défense, or to reserve them for an independent or 
cross action. If he refrains from presenting them as a défense, the 
judgment in the action against him does not bar rior adjudicate his' 
affirmative cause of action upon them, and he is free subsequently to 
maintain it. Virginia-Carolina Chemical Co. v. Kirven, 215 U. S. 252, 
257, 260, 30 Sup. Ct. 78, 54 L. Ed. 179;. Brown v. First Nat.. Bank of 
Newton, Kan., 132 Fed. 450, 452, 66 C. C. A. 293, 295; Id., 196 U. S. 
641, 25 Sup. Ct. 796, 49 L. Ed. 631 ; Watkins v. American Nàt. Bank 
of Denver, 134 Fed. 36, 40, 67 C. C. A. 110, 114; Northwestern Port 
Huron Co. v. Babcock, 223 Fed. 479, 481, 482, 485, 486, 139 C. C. A. 
27,29,30,33,34. 

[10] Let us measure the alleged estoppel of the plaintiflf to maintain 
this suit by thèse rules. Counsel cite, to sustain that estoppel, Miller 
V. Belvey Oil Co., 248 Fed. 83, 160 C. C. A. 223, and Allen v. City of 
Davenport, 132 Fed. 209, 220, 65 C. C. A. 641, 659. But the décisions 
and opinions in those cases are inapplicable to this case, because in 
tliose cases the first and second suits were between the same parties 
and upon the same causes of action, respectively, and were governed 
by the first of the above rule?, while the suits in this case are upon 
différent causes of; action, and, the first rule is inapplicable to them. 
There is no ideiitity in the fact? necessary to the maintenance or dé- 
fense of the causés of action against Pierce for conversion of the 
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10,000 shares of Terminal stock, and the facts determinative of Pierce's 
cause of action against the bank for an accounting and recovery of the 
proceeds of the $250,000 of the mortgaged bonds of the terminal com- 
pany, or for a rédemption of the $750,000 of the bonds of the rail- 
road company, or for an équitable application of the dividends from 
the Van Blarcom estate. The facts necessary to the maintenance of 
the former suit were the pledge of 10,000 shares of Terminal stock 
to the bank before they were pledged to Pierce on November 17, 1908, 
the appropriation of them or their proceeds to his own use by Pierce, 
and the value of the stock. None of those facts is indispensable to the 
maintenance of the suit in hand for a discovery of and accounting by 
the bank for the bonds and dividends hère in question.. The subjects 
and objects of the two suits, the facts indispensable to their mainte- 
nance or défense,, and the relief sought therein ai'e not only not identi- 
cal, but are so radically différent that neither could be maintained upon 
the facts which might sustain the other. This case, therefore, falls 
under the second rule, and the complainant is estopped from maintain- 
ing no position which was not actually litigated and determined in the 
action in the state court. 

Counsel cite, however, Beloit v. Morgan, 7 Wall. 619, 621, 622, 19 
L. Ed. 205, in which Morgan had sued the town of Beloit and obtained 
a judgment on some of the coupons upon some of a certain issue of 
bonds, after a trial of the issue as to the validity of the bonds made 
by the answer of the town. Thereafter the town brought a suit in 
equity against Morgan, and claimed therein that ail the bonds of that 
issue were invalid, for the same reasons alleged in its answer in the 
first suit, and prayed that Morgan might be enjoined from maintaining 
any action upon any of them, and that those he held might be surren- 
dered and adjudged void. The court held that the town was estopped 
from maintaining the suit by the former judgment. Counsel also cite 
Gardner V. Buckbee, 3 Cow. (N. Y.) 120, 15 Am. Dec. 256, wherein 
Gardner bought a vessel of Buckbee and gave him two notes for the 
purchase priée. Buckbee sued on one of them. Gardner defended 
on he ground that the sale was fraudulent and there was no considéra- 
tion for the note. The issue was tried, and Buckbee recovered a judg- 
ment. He then sued Gardner on the second note, and Buckbee de- 
fended on the same ground of fraud in the sale and want of considéra- 
tion he presented in the first action, and the court held he was estopped 
by the judgment in the first action. 

The décisions in thèse cases rest upon the facts that the two suits in 
each case were between the same parties upon différent causes of ac- 
tion, and the issues in the second suits had been actually litigated and 
determined in the first suits. They fall under the déclaration of the 
second rule, that in such cases the judgment in the first suit is conclu- 
sive as to every point and question actually litigated. But the com- 
plaint in this case does not disclose, nor bas the bank pleaded or 
proved, that any of the points, questions, or issues determinative of the 
équitable right of the complainant to the accounting by the bank for 
the bonds or dividends, or to the return of the $750,000 of,,the bonds 
of the railroad company was actually litigated or adjudged in the 
208 F.— 32 
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action in the state court, ànd it is governed by thàt part of thé second 
ruîe which déclares that the judgment in the first action is not conclu- 
sive as to other matters thàn those actually litigated and decided, which 
might hâve been, but were not, litigated of decided in the first suit. 
For thèse reasons, and for others, such as the fact that the complain- 
ant did not learn of the sale of the $250,000 of the Terminal bonds by 
the bank until after the judgment in the state action had been entered 
in the trial court, and that the fact relative to the pledges and liens 
in question in this suit may not hâve constituted a défense to the action 
against Pierce for the conversion of the Terminal stock at the time 
that issue was pending in the trial court, the conclusion is unavoidable 
that the complainant is not estopped by the judgment in that action 
from maintaining this suit and securing in this court such relief as, 
after pleadings and proofs, the merits of the case may-demand. 

[11-13] A single question remains: Was the complainant's applica- 
tion for an interlocutory injunction to prevent the bank from collecting 
the judgment of $700,000, which it had obtained in the state court, 
until the claims of the plaintiff in this suit could be heard and deter- 
mined, improvidently denied? The law intrusts the grant or refusai 
of temporary injunctions to the judicial discrétion, guided by the 
principles and rules of equity, not of the appellate, but of the trial, 
court. Its décision of this question, therefore, is presumptively right, 
and it ought not to be reversed or modified, unless it appears that it 
has disregarded some of the rules or principles of equity established 
for its guidance or has seriously abused its discrétion. Stearns-Roger 
Mfg. Co. V. Brown, 114 Fed. 939, 941, 942, 52 C. C. A. 559; Stokes v. 
Williams, 226 Fed. 148, 156, 141 C. C. A. 146, 154. To sustain the dé- 
niai of the injunction counsel for the bank invoke section 720 of the 
Revised Statutes (Comp. St. «j 1242), which provides that — 

"The writ of injunction shall not be grantod by any court of the United 
States to stfty proceedlngs in any court of a state, except in ca.se.s wliere such 
injunction may be authorized by any law relating to proeeedings in bank- 
ruptcy." ' ; 

But this section does not deprive the fédéral courts, sitting in equity 
in cases involving any conti'oversies between the citizens of différent 
States, of which such courts have jurisdiction, and which hâve been 
adjudged by the state courts, of the power or relieve them of the duty 
to enjoin the parties to such suits from enforcing judgments of the 
state courts in their favor where, on account of fraud, mistâke, acci- 
dent, or any other ground of equity jurisprudence, and on account of 
the threat of imminent and irréparable injury, the rules and principles 
of equity demand that the parties shall not proceed to enfdrce such 
state judgments. Marshall v. Holmes,, 141 U. S. 589, 596, 599,' 12 Supl 
Gt. 62, 35 L. Ed. 870;. Simon v. Southern Railway, 236 U. S. 115, 124, 
129, 35 Sup. et. 255, 59 L. Ed. 492 ; National Surety Co. v. State 
Bank, 120 Fed. 593, 600, 602, 56 C. C. A. 657, 61 L. R. A. 394; Schultz 
v. Highland Gold Mines Co. (C. C.) 158 Fed. 337, 340. 

The question hère, therefore, is not the jurisdiction or power of the 
court belovv to enjoin the bank from proceeding to enforce or collect 
its judgment, but whether or not the court's exercise of that power 
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Was just and wise. By his complaint the plaintiff presented a case 
which upon its face entitled him to receive from the bank by crédit on 
the construction company's note or by payment to him the proceeds, 
probably amounting to $220,000, of the $250,000 of Terminal bonds 
and the value of the $750,000 of bonds of the railroad company, and 
perhaps a crédit or payment on account of the dividends f rpm the Van 
Blarcom estate— a matter which is purposely left without discussion 
or détermination until after the facts relative thereto are proved. On 
the other liand, the bank presented an affidavit of its président to the 
effect that it claimed the right to apply the proceeds of the $250,000 
of the Terminal bonds to the payment of debts of thé construction 
Company to it, other than that evidenced by its $700,000 debt, and that 
upon the payment of its judgment against the plaintiff it' was willing to 
surrender to the.piaintiff the $750,000 of the bonds of the railroad Com- 
pany. 

The plaintiff alleged in his complaint that, if the bank had credited 
the proceeds of the $1,000,000 of the bonds on the $700,000 debt of the 
construction company those proceeds would bave paid that debt, and 
there would be nothing to pay on' the judgment against him, which is a 
mère collatéral security for the payment of the $700,000 debt, and 
his counsel persuasively argue that the bank ought not to be per- 
mitted to collèct the judgrhent against him until the issues çoncerning 
the bonds and dividends are adjudged, and the proper crédits oh ac- 
count of them are niade. But wben the court below deniedthe applica- 
tion for the injunction the bank after extended litigation had recovered 
an unassailable judgment against the plaintiff that he was indebted to 
it, and that he ought then to pay to it, $700,000 on account of his con- 
version of the 10,000 shares of Terminal stock. The fact that the 
plaintiff had disputed and unliquidated claim's for many hundred thou- 
sands of dollars against the bank, founded on its alleged fraudulent 
misappropriation of the pledged securities, was not sufficient to war- 
rant an injuriction against the collection of this judgrhent.' To warrant 
such an injunction it was essential that the plaintiff should make the 
additional fact that the failure to issue the injunction would entail 
upon him irréparable loss and injury apparent to the court. He alleged 
that such irréparable loss and injury would resuit, but that was insuffi- 
cient. It was indispensable to his right to the injunction that he should 
by averment or proof présent such facts to the court that it could see 
from them that such injury was at least probable. 

The record fails to disclose facts indicating such probable injury. 
It is true that in the absence of the injunction the plaintiff must pay 
the judgment against him before his claims to the accounting for the 
$1,000,000 of bonds and the Van Blarcom dividends can be adjudi- 
cated. But that fact does not entail an irréparable loss or injury upon 
him, because the bank is solvent and at the end of the litigation will 
pay, with interest and costs, the amount which the court shalladjudge 
it to owe. It is no ground for an injunction against the enforcement of 
a judgment that the défendant bas unadjudicated claims for more 
than the face of the judgment against a solvent plaintiff, who is a resiT- 
dent and is within the jurisdiction of the court; and that is the case 
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that, this record présents. A thoughtful review of the law and the 
facts fails to disclose a disregard by the court below of any équitable 
principle or rule, or any abuse of discrétion, in its action in denying the 
appHcation for the injunction. 

In a short mémorandum, which the court below filed, it declared that 
it was of the opinion that upon the face of the complaint in this case 
certain equities were averred which might upon full hearing entitle 
the complainant to some reHef, and it dismissed the complaint without 
préjudice, and denied the application for the injunction. The resuit 
reached by this court, though différent in form, is the same in effect 
as that approved by the court below. 

Let the decree of dismissal of the complaint be reversed, let the de- 
fendant answer, if so advised, and let the order denying the application 
for injunction be affirmed, without costs to either party. 
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(Circuit Court of Appeals, Fifth Circuit. November 26, 1920.) 

No. 3576. 

Insiiranee <©=>448 — Joint policy, payable to survivor, not coUectible by de- 
ceasedCs représentatives. 

Wliere a liuaband murdered his wife, an Insurance policy on the joint 
lives of the husband and wife, payable to the survivor on the death of 
either, cannot be coUected by the wife's représentatives, although the hus- 
band's conviction for the murder precluded him from recovering on the 
policy. 

In Error to the District Court of the United States for the Middle 
District of Alabama ; Henry D. Clayton, Judge. 

Action by Cari E. Spicer, administrator of the estate of Nobie N. 
Spicer, deceased, against the New York Life Insurance Company. 
Judgment for défendant (263 Fed. 764), and plaintiff brings error. 
AfGrmed. 

D. M. Powell, of Greenville, Ala. (Powell & Hâmilton, of Green- 
ville, Ala., on the brief), for plaintiff in error. 

B. P. Crum and Eeon Weil, both of Montgomery, Ala., for défend- 
ant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. This was an action by the plaintiff in 
error, suing as the administrator of the estate of Nobie N. Spicer, de- 
ceased, on a policy of life insurance dated December 23, 1912, to take 
effect after its delivery, upon the payment of the first annual pre- 
mium, as of December 9, 1912, in favor of Samuel C. Spicer, Jr., 
and Nobie N. Spicer, then husband and wife, whereby the défendant in 
error agreed — 

"to pay $10,000 at the home oflSee of the company in the city and State of 
New York to the survivor of the insured beneficlary, with right of revoca- 

iÊ=3For other cases see same topic & KEY-NU.MBER in ail Key-Numbered Dlgests & Indexes 
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tion, upon rooaipt at sald home office of due proof of the doath, first occurring 
during the contlnuance of this contract, of either Samuel C. Spicer, Jr., or 
Xobie N. Spicer." 

It was disclosed by pleadings and admissions that the husband mur- 
dered the wife by shooting her on February 25, 1913, lier death so 
caused occurring on April 2, 1913 ; that the husband was duly indicted, 
tried, and convicted of the crime, and was sentenced therefor to im- 
prisonment in the penitentiary of the state of Alabama for the term 
of his natural life ; that on appeal to thé Suprême Court of Alabama 
from the judgment of conviction it was duly affirmed (198 Ala. 13, 73 
South. 396) ; and that the husband was serving the sentence imposed 
upon him. The policy contained the following provision : 

"Change of Beneflciary. — Wheu the right of revocation has been reserv- 
ed, or In ca.se of the death of any beneflciary uiider either a revocable or irrév- 
ocable désignation, the insured, if there be no existing assigtmient of the policy 
made as herein provided, mày, while the policy is in force, designate a new 
beneflciary, with or without reserving riglit of revocation, by flling written 
notice thereof at the home office of the company accompanied by the policy for 
.suitable Indorsement thereon. Such change shall take efCeot when indorsed 
on the policy by the company and not before. If any beneflciary shall die 
before this policy shall become a claim, the interest of such beneflciary shall 
vest in the insured." 

It was not disclosed that, after the policy went into effect, any 
change of it in any respect was made or attempted to be made. The 
claim asserted by the suit is that, the surviving insured, as a resuit 
of the crime of which he has been convicted, having been deprived of 
the right to recover on the policy, the right to recover the stipulated 
sum is vested in the personal représentative of his murdered wife. 
What is relied on as error is the action of the court in ruling against 
that claim. 

The poHcy was on the joint lives of the husband and wife, payable to 
the survivor on the death of either. Connecticut Mut. Life Ins. Co. 
V. Schaefer, 94 U. S. 457, 24 L. Ed. 251. The liability imposed on the 
insurer by the pohcy is purely contractual. That instrument is the 
measure of the rights of everybody under it. It furnishes no support 
for a recovery against the insurer by one in whose behalf or favor 
the insurer has promised to pay nothing in the event of the death of 
one of the insured, leaving the other surviving. Northwestern Life 
Insurance Co. v. McCue, 223 U. S. 234, 32 Sup. Ct. 220, 56 L. Ed. 
419, 38 L. R. A. (N. S.) 57. In the absence of any change of bene- 
flciary, made in pursuance of the provision on that subject contained 
in the pohcy, the sole obligation imposed by it on the insurer in the 
event of the death, first occurring during the continuance of the con- 
tract of one of the two insured, is to pay to the survivor the sum 
stated, upon receipt at the place stated of due proof of such death. 
There is no promise to pay anything to the estate, or to the personal 
représentative, of that one of the two insured whose death first oc- 
curs during the continuance of the contract. 

The acceptance of the policy évidences the consent of each of the 
insured that the occurrence, while the pohcy is in force, of his or 
her death, the other insured surviving, shall hâve the efïect of entitling 
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the siirvivor, and no one else, to the sum payable tinder the policy. 
The terms of the policy give to the death of one of the two insured 
the effect of making the survivor the sole beneficiary. The claim as- 
serted by the suit cannot be sustained without deciding that the insurer 
is stibject to a liability which the terms of its policy do not show it 
has consented to incur. The fact that the policy containeda provision 
giving "the insured" — not one of them — the right to designate a new 
beneficiary is not a material circumstance in the instant case, as that 
right was not attempted to be exercised. 

It was contended in argument that the claim asserted by the suit 
is supported by the décision in the case of Cleaver v, Mutual Reserve 
Fund Life Association, 1 Q. B. Law Reports (1902) 147. The facts 
of that case and the law applicable to it clearly distinguish it from the 
instant one. That was a suit by the exeeutors of James Maybrick on 
a life insurance policy issued to him in favor of his wife, Florence 
E. Maybrick. It was dçcided that the exeeutors were entitled to re- 
cover on the policy, notwithstanding the fact that the death oî the 
insured was caused by the felonious act of the wife. It.is clearly 
disclosed by the opinions rendered in the case that under the law gov- 
erning the policy the right to maintain an action on it was in the de- 
ceased insured's personal représentative, not in the person named as 
beneficiary. The opinions also show that the court decided that, the 
trust created by the policy in favor of the insured's wife having become 
incapable of being performed by reason o.f her' crime, an English stat- 
ute, which was referred to, had the efifect of making the insurance 
money part of the estate of the insured, and recoverjible by his légal 
représentative. 

That décision furnishes no support for the proposition that the 
insurance money payable under a life policy in the event of the death 
of the insured is recoverable by one to whom in such event the terms 
of the policy give no right of recovery. The just stated proposition 
is supported by the décision of the Suprême Court of Oklahoma in the 
case of Equitable Life Assurance Society v. Weightman, 61 0kl. 106, 
160 Pac, 629, L. R. A. 1917B, 1210. The theory relied on by that 
court to sustain its décision is indicated by the followiiig headnote : 

"Where nb alternative beneficiary is désigna ted in a contract of life in- 
surance, and the désigna tcd beneficiary becomes barred * * * by reason 
01 the fact tlmt slie bas murdered the assnred, in the absence of a stafute 
which provides an alternative beneficiary, by opération of law a trust arises 
in favor of the estate of the assured, by virtue of whlch the représentative 
of the assnred is entitled to recover the insurance fiTnd." 

Of the Opinion rendered in that case no more need be said than that 
it has not convinced us that the rnle stated in the quoted headnote is a 
part of the law governing the policy which is in question in the instant 
case. So far as we are advised, the law of Alabama, which déter- 
mines the rights arising from the policy sued on, does not make the 
insurer in such a policy liable in any contingency to pay anything 
to the Personal représentative of that one of the two insured whOse 
death first occurs during the continuance of the policy, by thé terms 
of which in that event the insurance money is payable to the survivor 
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alone. That law does not give to the making of such a contract the 
efïect of imposing on a party to it a liability not shown by the written 
instrument evidencing it to hâve been incurred by such party. 

Référence was made in argument to décisions to the efïect that, in 
the case of the murder of the insured by the beneficiary named in a 
certificate of a mutual benefit society, the amount payable under such 
certifîcate in the event of the insured's death is recoverable by his 
Personal représentative, or by the person or persons who, under the 
rules or the law governing the society, are entitled to such amount in 
case of the death, or ineligibility to take, of the beneficiary named in 
such certificate. Schmidt v. Northern Life Association, 112 lowa, 41, 
83 N. W. 800, 51 L. R. A. 141, 84 Am. St. Rep. 323; Suprême Lodge 
Knights and L,adies of Honor v. Menkhausen, 209 111. 277, 70 N. E. 
567, 65 L. R. A. 508, 101 Am. St. Rep. 239; Sharpless v. Grand 
Lodge A. O. U. W., 135 Minn. 35, 159 N. W. 1086, L. R. A. 1917B, 
670. The différence between a certificate of a benefit society and an 
ordinary life Insurance policy is such (Royal Arcanum v. Béhrend, 
247 U. S. 394, 38 Sup. Ct. 522, 62 L. Ed. 1182, 1 A. L. R. 966), as 
to deprive the just cited décisions of influence in the considération of 
the question presented in the instant case. In determining who, if 
not the beneficiary named, is entitled to the sum payable under a bene- 
fit certifîcate on the death of the insured, the rules of the society and 
the law governing it generally hâve controUing efïect. The terms of 
an ordinary life Insurance policy détermine the purely contractual 
rights arising out of it, unless a statute provides otherwise. 

In the case of New York Mutual Life Ins. Co. v. Armstrong, 117 
U. S. 591, 6 Sup. Ct. 877, 29 L. Ed. 997, it was decided that a resuit of 
an assignment by the insured in a life policy of his whole interest to 
one who was convicted of murdering the insured, and was legally 
hung for the crime, was that the assignee's représentative would alone 
hâve a valid claim under the policy, if it were not void in its inception, 
and that errer was committed by the court in refusing to admit testi- 
mony that the assignée was instrumental in procuring the issuance of 
the policy with the purpose of cheating and defrauding the company, 
and that he caused the death of the insured by felonious means. An 
unrevoked désignation of a sole beneficiary in a life insurance policy 
itself is not less effective than an assignment of his whole interest by 
the insured. The unrevoked désignation in the policy sued on of the 
survivor of the two persons jointly insured as the sole beneficiary in 
the event of the death of the other insured while the policy was in 
force stands in the way of the personal représentative of the de- 
ceased insured having any valid claim to the insurance money sought 
to be recovered. 

We think that the foregoing considérations require the conclusion 
that the court did not err in ruling against the claim asserted by the 
suit. The judgment is afïirmed. 
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TRAPNELL v. HINES, Director General of Railroads. 

(Circuit Court of Appeals, Third Circuit. Noveniber 12, 1920.) 

No. 2589. 

1. Carriers 280(1) — Deg^ree of ear« toward passengers stated. 

A railroad must exercise every care for the safety of a passcnger 
whlclj a reasoiiable person would exercise under tlie circumstanceis. 

2. Carriers <§=282 — Duty toward person boarding train, but wlio is net a 

passcnger, is to exercise ordînary care. 

A person boarding a movlng train, wliô is not a passenger, is nierely 
a stranger or trespasser, and tbe railroad owes hini no duty to care for 
liis safety, exoept, on discovering him in a position of péril, to exercise 
ordinary care to save him from injury. 

3. Carriers ■§=247(1) — Bssentials required in creating relation of "passen- 

ger." 

Tlie relation of carrier and passenger commences wlien a person, 
with a bona fide Intention to take passage witli the carrier's express or 
implied consent, assumes a situation to avail himself of tlie transporta- 
tion facilities, and it is essential that the person présent himself at a 
proper time and place, and that the carrier hâve actual or constructive 
notice of his intention to board tlie train. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Passenger.] 

4. Carriers <S=>247(3) — Person attempting to board moving train not a 

passenger. , 

A person attempting to board a moving train on the side opposite 
the platform, and without knowledge of défendant railroad's employés, 
was not a passenger, and défendant was not liàble for injuries sustained 
by him in falling from the steps of the car. 

In Error to the District Court of the United States for the District 
of New Jersey; Charles F. Lynch, Judge. 

Action by Joseph Trapnell against Walker D. Hines, Director Gen- 
eral of Railroads. Judgment of nonsuit, and plaintiff brings error. 
Affirmedi 

Frank M. Hardenbrock and Charles M. Egan, both of Jersey City, 
N. J., for plaintifif in error. 

Parker, Émery & Van Riper, of Newark, N. J. (Chauncey G. Parker 
and John M. Emery, both of Newark, N. J., of counsel), for défend- 
ant in error. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

WOOELEY, Circuit Judge. The station of the Erie Railroad Com- 
pany at Glen Ridge, New Jersey, stood on the right-hand side of 
Benson. Avenue and on the farther side of the tracks in relation to 
the direction in which Trapnell was approaching it, When a block 
or more from the station, at the foot of the hill on the avenue, Trap- 
nell heard the crossing-bell signalling the approach of the train he 
proposed to take. On nearing the station, he saw the train pulling 
out. Thereupon, he ran to the middle of the street-crossing on the 
side opposite that of the station and boarded or attempted to board 
the train then moving at a speed variously estimated. Having a pack- 

(g^sFor other cases see same topic & KEY-NUMBER in ail Key-Numbereil Digests & Indexes 
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âge in his right hand, he took hold the step-rail or grab-iron with his 
left hand, put his right foot on the first step, then his left foot on the 
second step, and was in the act of raising his right foot to the third 
step when the train gave a lurch which caused him to be thrown to 
the ground and to sustain the injury of which he complains in this 
action. 

The plaintifï sued as a passenger. In his complaint he charged the 
défendant carrier with the duty so to operate his train as to avoid 
injury to his passengers, and alleged as a breach of thaj, duty, that, 
after he had boarded the slowly moving train in safety, the défendant, 
neghgently omitting to allow him reasonable time in which to secure 
a seat within the car, recklessly and negligently caused the train sud- 
denly and violently to pitch and lurch forward 

"at a timo when the eiisiiicer in charge of the said train knew tliat passen- 
gers boarding said train liad not beeu given reasonable time to procure 
seats within the body of the car." 

The défenses were lack of négligence on the part of the défendant, 
and contributory négligence on the part of the plaintiff both at com- 
mon law and by force of a statute of New Jersey. Section 55, Gen- 
eral Railroad Law, page 4245. Under this statute any person in- 
jured "by jumping on * * * a car while in motion" is deemed 
to bave contributed to his injury and is barred from recovery. 

The issue of contributory négligence was sharply controverted by 
the plaintiff, first, on the theory that his injury was not sustained 
when boarding the train, but after he had boarded the train in safety ; 
and second, on the inapplicability of the New Jersey law under his 
interprétation that it relates only to instances where a person jumped, 
• not where a person stepped, on a moving train, within the définitions 
of the two words, the former denoting a bodily movement \Vith both 
feet off the ground and the latter a movement with but one foot off 
the ground. The plaintiff further defended the countercharge of 
contributory négligence because of the unconstitutionality of the cited 
statute in that the législature exceeded its powers and invaded the 
province of the judiciary in prescribing what shall be conclusive évi- 
dence of contributory négligence. United States v. Klein, 13 Wall. 
128, 20 L. Ed. 519; 8 Cyc. 820, 821, 926, cases cited. The court enter- 
ed judgment of non-suit on two grounds ; because of contributory nég- 
ligence established by force of the New Jersey statute, — the constitu- 
tionality of which was inferentially sustained; and the lack of proof 
of négligence on the part of the défendant. This writ brings the 
judgment hère for review. 

[1,2] We lay aside the questions of interprétation and constitu- 
tionality of the New Jersey Act and go directly to the question of 
the defeiidant's négligence. On the assumption — most favorable to 
the plaintiff — that the lurch of the train was the proximate cause of his 
injury, we inquire, first, what duty did the défendant owe the plaintiff? 
The duty which the défendant owed the plaintiff depended upon their 
relation one to the other at the time of the injury. If the plaintiff 
was a passenger on a train of the défendant carrier the défendant 
owed him the duty to exercise for his safety every degree of care, 
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dilîgenGe and skill which a reasonable man would use under tlie cir- 
cumstances. MacFeat v. P., W. & B. R. R. Co., 5 Pennewill (Del.) 
52, Q, 68, 62 Atl. 898; Id., 6 Pennewill (Del.) 513, 69 Atl. 744; 
Warner v. B. & O. R. R. Co., 168 U. S. 339, 18 Sup. Ct. 68, 42 L. 
Ed. 491 ; D., L. & W. R. R. Co. v. Price, 221 Fed. (C. C. A. 3d) 
848, 137 C. C. A. 406. If the plaintiff was not a passenger, he was a 
stranger or trespasser, and the défendant owed him no duty except on 
discovering him in a position of péril to exercise ordinary care to 
save him from in jury. Kentucky Highlands R. R. Co. v. Créai, 166 
Ky. 469, 179 _S. W. 417, L. R. A. 1916B, 830, Ann. Cas. 1917C, 1205. 
As the plaintiff brought this action as a passenger and declared on a 
breach of the defendant's corresponding duty, the next question is, 
whether there was évidence, which, if submitted to a jury, would sus- 
tain a finding that he was a passenger. 

[3] The relation of carrier and passenger commences when a per- 
son with a bona fide intention to take passage, with the consent of 
the carrier, exprçss or implied, assumes a situation to avail himself 
of the facilities of transportation which the carrier offers. Père Mar- 
quette R. R. Co. V. Strange, 171 Ind. 160, 84 N. E. 819, 85 N. E- 
1026, 20 L. R. A. (N. S.) 1042, 1046. The essentials of this rela- 
tion are that the person intending to become a passenger must présent 
himself at a proper time, and in a proper manner, and at some place 
under the control of the carrier, so that the carrier may hâve oppor- 
tunity to exercise the high degree of care which the law exacts from 
it in the passenger's behalf. 4 R. C. L. 1031, 1032, and cases. To this 
end it is essential that the carrier hâve knowledge of the fact that 
the person intends to board the train ; knowledge in this case being 
either actual or such as is charged to it by reason of the acts and . 
conduct of the person and by such facts and circumstances as would 
reasonably inform and notify the carrier of the person's intention to 
board its train. MacFeat v. P., W. & B. R. R. Co., supra. 

[4] Consçious- of the care which the law exacts for the protection 
of passengers, the défendant carrier in this instance afforded the plain- 
tiff a station platf orm from which to board the train, time in which to 
board the train, and the protection of the customary train attendants. 
The plaintiff did not avail himself of thèse instrumentalities of safe- 
ty but bqarded the train on the wrong side after the train had started; 
that is, on a side at which the carrier had made no préparation to re- 
ceive passengers and at a time when the carrier had, by starting the 
train, withdrawn his invitation to passengers. There is no évidence 
that any of the trainmen knew and no circumstance charging any of 
them with knowledge of the plaintiff's attempt to board the train, or of 
the fact that later he had gotten on the steps of the car, except that 
a man (who might hâve been a trainman) was standing on the platf orm, 
and who in an instant realized the plaintiff's danger and tried to save 
him from falling. As the plaintiff in thus boarding the train did not 
put himself in the care of the carrier and did not bring his présence 
to the carrier's knowledge, he was not a passenger in contemplation 
of law. Spannagle v. Chicago & Alton R. R. Co., 31 111. App. 460; 
Southern Railway Co. v. Smith, 86 Fed. 292, 30 C. C. A. 58, 40 L. 
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R. A. 746; Kentucky Highlands R. R. Co. v. Créai, 166 Ky. 469, 
179 S. W. 417, L. R. A. 1916B, 830, Ann. Cas. 1917C, 1205. 

Failing to establish the relation and corresponding duty on which 
alone his right to recovery was based, the plaintifE failed to prove 
négligence on the part of the défendant. The trial court therefore 
committed no error in entering judgment of non-suit. 

Affirmed. 



KOZIMKO V. HINES, Director General of Railroads. 

(Circuit Court of Appeals, Third Circuit. November 12, 1920.) 

No. 2587. 

Commerce <S=>27(5) — Crâne for unloading c«al cars net engagea in "inter- 
state commerce," under Employer»' Liability Act. 

A crâne used for unloading coal cars, so ay to create a coal reserve to 
be used in botli inter.state and intrastate commerce in case of a tlireatened 
strike, was not engaged in "Interstate commerce," and a person liilled 
wliile on liis way to work upon sucli crâne eould not recover under the 
fédéral Employers' Liability Act (Comp. St. §§ 8657-8665). 

[lEd. Note. — For other définitions, see Words and Plirases, First aud 
Second Séries, Interstate Commerce.] 

In Error to the District Court of the United States for the District 
of New Jersey ; Charles F. Lynch, Judge. 

Action by Joseph Kozimko, administrator of Joseph Pekalska, de- 
ceased, against Walker D. Hines, Director General of Railroads. Judg- 
ment for défendant, and plaintiff brings error. Affirmed. 

Frank M. Hardenbrook and Charles M. Egan, both of Jersey City, 
N. J., for plaintifiE in error. 

William A. Barkalow, of New York City (Charles E. Miller and 
George Holmes, both of New York City, of counsel), for défendant in 
«rror. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

WOOLLEY, Circuit Judge. Of the several issues hère involved 
the one on which recovery primarily dépends is whether the plaintiflf's 
décèdent was at the time of his injury employed in Interstate commerce 
within the meaning of the Fédéral Employers' Liability Act. Act of 
April 22, 1908, 35 Stat. 65, c. 149, amended by Act of April 5, 1910 
(Comp. St. §§ 8657-8665), printed in fuU in Second Employers' Lia- 
bility Cases, 223 U. S. 6, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. 
(N. S.) 44. 

The stipulated facts are thèse: 

For two weeks prior to the accident the décèdent had been employed 
at night in keepipg up fires used in operating a crâne located at Port 
Johnson, Rayonne, New Jersey. For the same pèriod, the crâne had 
been used in the daytime exclusively to unload coal from cars to the 
ground "for use by the Director General in operating the Central Rail- 
road of New Jersey." 

ig=>For other cases see same topic & KBY-NUMBER ïn ail Key-Numbered Dlgests & Indexes 
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The coàl, having been transportée! from outside the State of New 
Jersey, had, prior to being imloaded, "reached its destination * * * 
in the storage yard" of the railroad company. "This coal was to be 
used to accumulate a reserve supply of coal in view of the then 
threatened coal strike, and was to be used, in the event of the normal 
supply being eut otï, for any purpose that coal was needed in the opéra- 
tion of said railroad." 

It being possible that some of the coal thus stored might be used for 
coaling engines engaged in Interstate commerce, the parties stipulated 
further that "the nearest coaling station to said storage pile was about 
one and one-half miles distant from the place where the said crâne was 
being operated and said coal unloaded," and that "the said coaling sta- 
tion was used to coal freight engines used indiscriminately in Interstate 
and intrastate commerce." 

The place where the accident happened was about seven miles from 
the place where the décèdent worked. In going to the station to take 
a train for the place of his employment, the décèdent, instead of going 
on the public streets for a distance of several blocks, walked toward 
the station along the railroad tracks, While doing so, he was struck 
by an angine moved in a négligent manner, it is alleged, and was killed. 

On this showing the District Court found that the décèdent was not 
at the time employed in interstate commerce, and accordingly entered 
judgment of non-suit. The plaintiff sued out this writ of error. 

We lay aside the question whether the act of the décèdent in going 
upon the tracks on the way to his night's work was a necessary in- 
cident of his work and therefore partook of its character, Nor. Car. 
R. R. Co. V. Zachary. 232 U. S. 248, 34 Sup. Ct. 305, 58 L. Ed. 591, 
Ann. Cas. 1914C, 159; Erie R. R. Co. v. Winfield, 244 U. S. 170, 37 
Sup. Ct. 556, 61 L. Ed. 1057, Ann. Cas. 1918B, 662 ; and inquire di- 
rectly whether the crâne was used in interstate commerce, for upon 
the use of the crâne with respect to commerce dépends in any event 
the character of the decedent's employment at the time of his death. 

On the stipulated f act that the coal had reached its destination prior 
to being unloaded, the learned trial judge held that it had lost its 
character of interstate commerce, and that in conséquence the crâne, 
when sometime afterward it handled the coal, was not an instrumental- 
ity of commerce of that kind, resting his décision on C, B. & Q. R. R. 
Co. V. Harrington, 241 U. S; 177, 36 Sup. Ct. 517, 60 h. Ed. 941, and 
Lehigh Valley R. R. Co. v. Barlow, 244 U. S. 183, 37 Sup. Ct. 515, 
61 L. Ed. 1070. In thèse cases^ — both injured employés being mem- 
bers of switching crews — the Suprême Court held- that the several 
acts of switching coal cars from storage tracks to coal sheds where 
later the coal was to be unloaded and placed in bins or chutes for sup- 
plying locomotives engaged in interstate and intrastate trafific were 
not interstate movçments ; and that employés engaged in such move- 
ments, like employés engaged by a carrier in mining coal in the carrier's 
coUiery destined for use in interstate commerce, D., L. & W. R. R. Co. 
V. Yurkonis, 238 U. S. 439, 35 Sup. Ct. 902, 59 E. Ed. 1397, were em- 
ployed in work so remotely related to interstate commerce as not to be a 
part of it within the meaning of the Act. 
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The error which the plaintiff charges against thé trial judge is in 
applying the rule of the Harrington and Barlow Cases to the facts in 
this case, which, he maintains, are essentially différent. 

Concedirg that the coal in this case had lost its status of interstate 
commerce on arriving at its destination (as in the two cases last re- 
ferred to), the plaintiff contends, nevertheless, that by the next step, 
namely, unloading the coal and holding it in reserve, thereby bring- 
ing it nearer its future use, the coal acquired anew the character of 
interstate commerce and the crâne by which it was unloaded became 
at the same time an instrumentality of commerce of the same character, 
relying on Erie R. R. Co. v. Collins, 259 Fed. 172, 170 C. C. A. 240 (C. 
C. A. 2d), affirmed by the Suprême Court at 253 U. S. 11, 40 Sup. Ct. 
450, 64 L. Ed.- 790. 

The Collins Case concerned an injury to an employé while working 
upon an engine used to pump water to a watertank which supplied lo- 
comotives engaged in commerce of both kinds. Because of the direct 
relation of the pump to interstate commerce — a doser relation than 
that of shifting coal cars to coal sheds, as in the Barlow and Har- 
rington Cases — the court held the pump to be an instrumentality of 
interstate commerce. 

While in the case at bar the unloading of the coal on the ground was 
one step nearer its use in commerce than was taken in the Harrington 
and Barlow Cases where the coal was not unloaded, yet the case at bar, 
involving more movements from car to commerce, f ails short the very 
step taken in the Collins Case which brought the instrumentality of 
use near enough to the commerce in which it was employed to partake 
of its character. 

The décision in the Collins Case is justified on the ground that the 
water pumped înto the tank would ultimately and inevitably enter into 
commerce of both kinds and that the pump which forcel the water in 
aid of . such commerce was theref ore so closely related to interstate 
commerce as to be a part of it. The pump had, like a roadbed, be- 
come permanently devoted to commerce among the states. Minnea- 
polis & St. Louis R. R. Co. v. Winters, 242 U. S. 353, Z7 Sup. Ct. 
170, 61 L. Ed. 358, Ann, Cas. 1918B, 54; Pedersen v. D., L. & W. R. 
R. Co., 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125, Ann. Cas. 
1914C, 153. But the coal in the case at bar, though unloaded from 
cars, had not been consigned to commerce. It had not been placed in 
bins or chutes from which it would serve commerce of either kind. 
It had been placed on the ground and stored, "to be used for any 
purpose," chiefly to méet the exigencies of a threatened strike. Its 
use in commerce was neither immédiate nor certain. Its use in in- 
terstate commerce depended upon a double contingency — first, a strike ; 
and second, the need therein of reserve coal; one, or the other, or 
both of which events might never happen. As the character of instru- 
mentalities of commerce dépends upon their "employment at the time, 
not upon remote probabilities or upon accidentai later events," M. & 
St. L. R. R. Co. V. Winters, supra, we cannot regard the storing of 
coal against the two contingencies we hâve named as being so certain- 
ly and so closely related to the interstate commerce that might follow 
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"as to be praçtically a part of it." Therefore we find no error îa the 
rulings of the trial court that the crâne used in unloading and storing 
coal was not at the time of the decedent's injury an instrumentality of 
interstate commerce, and that the décèdent when killed was not em- 
ployed in commerce of that character. Pedersen v. D., L,. & W. R. R. 
Co., 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125, Ann. Cas. 1914C, 
153; Shanks v. D., L. & W. R. R. Co., 239 U. S. 556, 36 Sûp. Ct. 188, 
60 h. Ed. 436, L. R. A. 191 6C, 797; Erie R. R. Co. v. Van Buskirk, 
228 Fed. (C. C. A. 3d) 489, 143 C. C. A. 71. 
The judgment below is affirmed. 



WALKER GRAIN CO. v. GREGG GRAIN CO. et aL 

(Circuit Court of Appeals, Fiftli Circuit. November 10, 1920.) 

No. 5551. 

1. Bankruptey «S^BS — Seope of issues in involuntary praceedings submitted 
to jury stated. j 

A trial by jury upon a pétition for involuntary bankruptey is conflned 
to the issues of insolvency and whether acts of bankruptey were com- 
mitted. ' ■■ • _ 

3. Bankruptey <§=95 — Jury trial in involuntary proceedSngs govemed. by 
com^on-law principles. 

A jury trial upon a pétition for involuntary bankruptey is governed 
by coriimDn-Iaw principles, including right of court to direct a verdict. 

3. Banltruptcy <g=>W (2) ^Insolvency lield established as matter ©f law. 

B^'îdence regarding an alleged bankrupt's assets, consisting prinelpally 
of disputed claims against railroads and others, and liabilîties, compoaed 
largely of petitioning credltors' claims for breacli of con tract to accept 
corn tendered it, held to establish Inaolvency as matter of law. 

4. Bankruptey "©=467 — Direeted verdict on requested pereinptory instruction^ 

unassallable, if supported by évidence. 

Where an alleged bankrupt and its petitioning credltors requested per- 
emptory in.structions on the issue whether acts of bankruptey had been 
committed, a direeted verdict on this issue Is unassallable, unless there 
was no suffieient évidence to support it. 

In Error to the District Court of the United States for the Northern 
District of Texas; James Clifton Wilsoii, Judge. 

Pétition in involuntary bankruptey. Proceeding hy the Gregg Grain 
Company and others against the Walker Grain Company. Judgment 
for plaintiiifs, and défendant brings error. Affirniéd. 

W. H. Slay, U. M. Simùn, and Mike E. Smith, ail of , Et. Worth, 
Tex., for plaintiff in error. 

H.C. Ray, Stanley Boykin, and S. B. Cantey, ail of Et. Worth, Tex. 
(Capps, Cantey, Hanger & Short, of Et. Worth, Tex., and Orestes 
Mitcheil, of St. Joseph, Mo., on the brief), for défendants in error. 

Before. WALKER, BRYAN, and RING, Circuit Judges. ■ 

KING, Circuit Judge. This case has heretofore been before this 
court on a pétition to superintend and revise the action of the 'Dis- 

<a=aPor otUer eesês see eame toplc Si KEY-NUMBBR In ail Key-Nuriibered Dl^ests * tndeies 
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trict Court in appoînting a receiver. The order appointing such re- 
ceiver was held to be fully warranted. 260 Fed. 1022, 171 C. C. A. 
660. 

ît originated on August 16, 1918, by the filing of a pétition by the 
défendants in error against the Walker Grain Company, seeking to 
hâve it adjudged a bankrupt. In its answer thereto the respondent 
demanded a trial by jury on the questions of insolvency and the com- 
mission of acts of bankruptcy. This case was so tried on November 
10, 1919. 

At the conclusion of the évidence the petitioning creditors moved 
the court to peremptorily instruct the jury to find that the respondent 
while insolvent committed the acts of bankruptcy charged. The re- 
spondent moved the court to peremptorily instruct the jury to find ail 
the issues in the case in its favor, except as to the corn actually ship- 
ped and as to the insolvency of respondent. The court found that 
the undifeputed évidence showed that the respondent, within four 
months next preceding the filing of the pétition herein, had committed 
acts of bankruptcy while insolvent, and was insolvent at the time of 
the filing of the said pétition, and instructed the jury to find the re- 
spondent to be a bankrupt on the 16th day of August, 1918. 

[1] The error complained of is that the court should not hâve 
withdrawn the issues of insolvency and of tlie commission of the acts 
of bankruptcy fi-om the jury. If the court did not err in so doing, the 
other errors assigned become immaterial. A trial by jury at this 
stage in bankruptcy proceedings is confined to two issues, namely, 
insolvency and the commission of the acts of bankruptcy. EUiôtt v. 
Toeppner, 187 U. S. 327, 23 Sup. Ct. 133, 47 L. Ed. 200. 

[2] The incidents of jury trial at common law, including the right 
of the judge to direct a verdict, as in other jury cases, attend such 
jury trials in bankruptcy. 

"The trial before a jury is condueted and subject to the immémorial rules 
surrounding a trial at common law. The right to introduce évidence by wày 
of déposition is unquestioned, and the method of talang évidence is further 
suggcsted by the equity rules. The judge can take the case from the jury by 
directing a verdict, if no question of fact develops, or he can set the verdict 
aslde. If each party asks the court to direct a verdict in his favor, It is 
équivalent to a request for a flnding of facts, and If the court directs the 
verdict, both parties are cdncluded on such findings." Collier on Bankruptcy 
(1!H7) pp. 490, 491. 

If the évidence conclusively showed that the respondent was in- 
solvent, and if there was évidence of the commission of the acts of 
bankruptcy charged, the instruction of the court was authorized. 

[3] In this case the petitioning creditors' claims originated in con- 
tracts made for the future delivery of corn. Thèse contracts were 
admitted to hâve been made. A part of this corn was shipped, and 
rejected by respondent. The claims on this score ^amounted to 
$21,479.74. Thèse were the claims which the respondent reserved 
from its request for peremptory instructions. 

The remainder of the claims of petitioners was for the différence 
between the contract price and the market price of so much of the 
corii contracted to be taken which was not shipped, and as to which 
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petitioners canceled the contracts, because of respondent's refusai 
to give shipping directions. Thèse daims amounted to $76,227.00. 
There was no dispute as to the facts regarding thèse claims. The 
only défense was that the petitioners had waived by certain commiini- 
cations the time of deHvery, and that therefore they were not in a 
position to cancel said contracts. It was not contended that, if the 
contracts were properly canceled, the amounts clainied by petitioners 
were not correct. 

The court properly held under the undisputed facts that the can- 
cellations were proper, and the items on the claims for the canceled 
contracts should be considered as debts in determining the question 
of insolvency. Indeed, under the requests of both parties for peremp- 
tory instructions, the question of the validity of the petitioners' claims, 
except as to the corn'^ actually delivered, was submitted for décision 
by the court, so far as it was involved in the issues of the, case, and 
its finding was fuUy sustained by the évidence. The undisputed évi- 
dence shows debts other than thèse of petitioning creditors, which 
respondent admits to be due, aggregating $43,170.17. Therefore, ex- 
cluding from computation the claims as to the corn actually shipped, 
the indebtedness from the admitted debts and the claims of petition- 
ers on the canceled contracts of the bankrupt was $119,397.17. 

As to the assets claimed by the respondent, the bulk thçreof con- 
sisted of claims against certain railroad companies, many of them 
two years old,. and disputed ; an item of $32,700 real estate, which 
the évidence shows was held adversely to the respondent under a 
foreclosure sale under liens superior to its claim; and claims aggre- 
gating over $48,000 against petitioning creditors, alleged to be due be- 
cause of a refusai to deliver the corn on demands for it made by re- 
spondent on July 8, 1918, under the contracts which the court prop- 
erly held had been previously canceled under the uncontradicted facts. 
Deducting the items of the claims against petitioners and the $32,700 
for real estate, and the face value of the remaining assets was much 
kss than the debts. 

■ The remaining assets were choses in action, many of which were 
claims due for a considérable time and disputed. No proof was 
offered as to the value of thèse other assets. J. L. Walker, président 
of respondent, admitted that the company had no money in hand ; 
indeed, in testifying as to the withdrawal of money from the bank on 
July 19, 1918, he denied that any money was withdrawn from the ac- 
count of the respondent, and said the company was "broke," while 
denying that it was insolvent. 

In endeavoring to effect an adjustment with one of the creditors of 
the respondent in April, 1918, said Walker, its président, urged as a 
ground for accépting the settlement offered that the Walker Grain 
Company was insolvent. Walker never denied making this statement. 
The évidence showed beyond dispute that the respondent was insol- 
vent. 

[4] As to the acts of bankruptcy, the requests of the défendant 
and petitioning creditors for peremptory instruction on this issue, as 
above shown, make the direction of the court thereon unassailable 
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unless there is no sufficîent évidence to support ît. Sena v. American 
Turquoise Co., 220 U, S. 497, 31 Sup. Ct. 488, 55 L. Ed. 559; Beut- 
tell V. Màgone, 157 U. S. 154, 15 Sup. Ct. 566, 39 L. Ed. 654. Net 
only is this net the case, but there is undisputed évidence of the com- 
mission of more than one of the acts of bankruptcy charged. _ 

The action of the court in directing a verdict was fully justified 
under the évidence, and the judgment of the District Court is affirmed. 



GATEWAY PRODUCE CO. v. FARRIBB BROS. 

(Circuit Court of Appeals, Fifth Circuit. November 23, 1920.) 

No. 8590. 

1. Sales ©=88 — Jury question repirding effective date of instrument. 

Evidence that the parties agreed a written contract for the sale of 
peaehes should not be effective, unless défendant seller was able to secure 
the peaehes from a thlrd party, which he was unable to do, etc., held to 
make a jury question whether the Instrument sued on became effective 
as a contract. 

2. Contracts ®=>221(1) — Effective date may be dépendent upon future act. 

Where the parties agreed that a written instrument should not beeome 
effective until a certain event occurred, the Instrument is not binding as a 
contract prior to the occurrence of such event, although in form a com- 
plète contract, and possession is exchanged under It. 

3. Evidence ■©=444(2)— Effective dat« of contract, dépendent on future event, 

may be proved by paroi. 

That parties who signed a written Instrument agreed it should not be- 
eome eiTectlve as a contract prior to the occurrence of a future event 
may be proved by paroi. 

In error to the District Court of the United States for the Eastern 
District of Texas ; W. Lee Estes, Judge. 

Actiort by the Gateway Produce Company against Farrier Bros. 
Judgment for défendants, and plaintiff brings error. Affirmed. 

J. Q. Mahaffey, of Texarkana, Tex., for plaintiff in error. 
A. Iv. Burford, of Texarkana, Tex., and Joseph Mihon Burford, of 
Mt. Pleasant, Tex., for défendants in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. This was an action by the plaintiff in er- 
ror, Gateway Produce Conipany, to recover damages for the alleged 
breach by the défendants in error, Farrier Bros., of an alleged con- 
tract evidenced by a written instrument of which the following is a 
copy : 

"Omaha, Texas, 5 — 30 — 1918. 

"In considération of $1.00 In hand pald. This contract between Gateway 
Produce Co., of Texarkana, Ark., and Farrier Bros., of Omaha, Tex. Farrier 
Bros, agrée to sell and deliver to Gateway Produce Oo. 35 cars of No. 1 El- 
berta peaehes of No. 1 quality, Inspected by state inspecter, and loaded on 
cars at Mt. Vernon, Tex. Prlce to be pald by Gateway Produce Co. to Far- 
rier Bros, is $1.35 pcr bushel cash on track. A forfeit of $2,S00 from 

©i=3For other cases see same topic & KBY-NUMBEK In ail Key-Nuœbered Digeste & IndexM 
268 F.— 33 
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eaeli bf sald Farrier Bros., and Gateway Produce Co., made payable to M. & 
P. Bank ôï Téxarkana, Ark., in order that sald Gateway Procluce :Co. may 
take said peaches and sald Farrier Bros, may dellver said peacliES during 
the season 1918. [SIgned] Farrier Bros., 

"H. M. Farrier. 
"Gateway Prod. Co., 

"By J. A. Robison." 

The respective parties are hereîn referred to as the plaintifï and the 
défendants. The défendants put in issue the alleged making of the 
contract sued on, and filed pleas to the effect that, if the alleged con- 
tract was made, it was abrogated and canceled by the parties thereto, 
and that the instrument sued on was signed by the respective parties 
in dupHcate; one' of the copies being handed to the plaintiff's représen- 
tative, with the understanding and agreement that it was net to be 
efifectiye if the plaintifï did not buy the peaches called for from one 
C. S. Martin, who resided at Mt. Vernon, Tex., and that, if such pur- 
chase was made from Martin, the représentatives of the plaintifï and 
of the défendants and said Martin were to go together to Téxarkana, 
where a sale contract was to be made by Martin, and the plaintifï and 
the défendants were to make the deposit called for by the instrument. 

In the trial évidence was adduced tending to prove the f oUowing : 

Early in the afternoon of May 30, 1918, J. A. Robison, an offiicer 
of the plaintifï company, went to the place of business of the défend- 
ants at Omaha, 'Tex., and made it known to H. M. Farrier, one of the 
defendarltS, that the plaintifï wanted to buy some peaches. Farrier 
statedj that he did nqt hâve any peaches, but that his fîrm was the 
sales agent for the Mt. Vernon peaches ; that on the day bef ore one 
Martin had telephoned to him from Mt. Vernon, offering 35 cars of 
peaches, at $1.25 per bushel ; ançi.that possibly he (Farrier) could get 
those peaches for the plaintifï at 10 cents a bushel profit. Af ter Robison 
had assented to that suggestion, Farrier called Mr. Martin over the 
téléphone, and the latter stated that he had not sold the. peaches, but 
had that day ofïered them to, another person; that Farrier could get 
them if they were not taken by the other person, to whom they had 
been ofïered; and that he (Martin) was going down on that after- 
noon's train to Téxarkana, and suggested that Farrier go to Téxarkana 
on the same train and close the matter, up. 

Thereupon Farrier and Robison agreed on the terms of sale of 
the peaches the former expected to get from Martin, and that they 
(Farrier and Robison) would go to Téxarkana on the same train on 
which Martin was going. Upon Robison suggesting that it would be 
so late wheh they got to Téxarkana that he (Robison) probably could 
not get a sténographier there, the instrument sued on was dictated, type- 
written in duplicate, and signed, and one of the copies was handed to 
Robison, with the understanding and agreement between him r and 
Farrier that the contract which the instrument was to évidence was 
not to be efïective uiïtil Farrier got Martin's contract for the sale of thé 
peaches and the forfeit was put up in the bank of Téxarkana. Imnie- 
diately after this occurred, Robison left Omaha to go to Naples, a place 
4^/2 miles from Omaha, and a railroad station between Omaha and 
Téxarkana. 
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When Farrier went to take the train for Texarkana, Martin, who 
was on that train, called him to a car window and told him tliat just 
before he (Martin) got on the train at Mt. Vernon he received a tele- 
gram of acceptance from the person to whom he had offered the peach- 
es he had for sale, and that consequently Farrier could not get the 
peaches about which they had talked over the téléphone. Thereupon 
Farrier returned to his place of business, and by téléphone communi- 
cated with Robison at Naples, telling him of Martin's sale of the 
peaches, that therefore he (Farrier) would not be on the train, and re- 
questing Robison to return by mail the contract that had been pre- 
pared, or destroy it, to which request Robison replied by saying, "I 
will." 

There was évidence in conflict with material parts of that above 
set out. There was no controversy about the facts that the peaches 
called for by the instrument sued on were not furnished by the de- 
fendants to the plaintiff, and that the défendants did not get a contract 
from Martin for the sale of the latter's peaches. 

Exceptions were reserved to rulings on objections to évidence, and to 
the part of the court's charge to the jury which was to the efïect that 
they should return a verdict in favor of the défendants, if they found 
from the évidence that at the time the instrument sued on was signed 
and a copy of it was given to the plaintiff it was not intended by the 
parties then to be a contract, and was not to become effective or to be 
a contract until Martin had made a contract for a sale of his peaches 
to the défendants. The court by its charge plainly instructed the 
jury to the effect that under a phase of the évidence adduced it was per- 
missible for them to find that the instrument sued on was executed and 
delivered as a contract, and that if they so found they should return a 
verdict in favor of the plaintiff. 

[1-3] The above set out phase of the évidence fully justified the 
court in submitting to the jury the question whether the instrument 
sued on dîd or did not become effective as a contract. Where a written 
instrument, though in form it is a complète contract, and though pos- 
session of it is given or exchanged by the parties who sign it, is, when 
it is signed and possession of it is given, by agreement of the parties 
made to dépend, as to its going into opération, on an event thereafter 
to occur, it is not effective or binding as a contract prior to the occur- 
rence of such event, and the fact that the parties who signed a written 
instrument so agreed may be proved by paroi évidence. Wàre v. 
Allen, 128 U. S. 590, 9 Sup. Ct. 174, 32 L. Ed. 563; Burke v. Dù- 
laney, 153 U. S. 228, 14 Sup. Ct. 816, 38 L. Ed. 698; 3 Jones, Çom- 
mentaries on Evidence, § 471. The rulings of the court which are 
complained of were in conformity with the above-stated well-settled 
law. In our opinion there is no ment in any assignment of error which 
is insisted on. 

The judgment is affirmed. 
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SHERMAN V. UNITED STATES. 
(drcnlt Court of Appeals, Flfth Circuit November 20, 1920.) 

No. 3528. 

1. Customs duties ®=3l34 — ^Burden of proving wrongtul iiiHK>rta4ioii on gov- 

erumeut. 

Under Rev. St. S 3082 (Comp. St. § 5785), prohlbltlng the recelvlng of 
goods known to hâve been wrongfuUy Imported, and maklng the de- 
(endant's unexplained possession of such goods Bufflcient to authorize con- 
viction, no presumption that the goods were Imported contrary to law 
avises from the defendant's possession thereof, and the government has 
bnrden of proving this fact. 

2. Custofus duties <&=>134 — Conviction for receiving wrongfuUy ioiported gaods 

Dut sustaïued by évidence of defendant's poitsession. 

In a prosecution under Rev. St. § 3082 (Comp. St. f 5785), prohlbltlng 
receiving goods known to hâve been wrongfully Imported, and maklng 
defendant's unexplalned possession suflBcient évidence to authorize con- 
viction, the fact that alle'ged Mexican intoxlcating Uquor was found in 
defendant's possession, and he admltted Its ownership, held insuflacient 
to show that the llquor was wrongfully imported during the war with 
Germany. 

3. Crîminal law <S=»552(3) — Orcumstantial évidence must exelude every rea- 

Bonable hypotliesis, except accused's guilt. 

In a criminal prosecution, where the évidence Is purely clrcumstantial, 
the proof must exclude every reasonable hypothesis, except accused's guilt. 

In Error to the District Court of the United States for the Del Rio 
Division of the Western District of Texas ; Du Val West, Judge. 

Charles G. Sherman was convicted of having unlawfully received 
and concealed imported intoxicating liquors, and brings error. Re- 
vçr^ed. 

David E. Hume, of Eagle Pass, Tex., for plaintiff in error. 
Hugh R. Robertson, U. S. Atty., of San Antonio, Tex. 

Before WÀLKER. BRYAN, and KING, Circuit Judgès. 

KING, Circuit Judge. The plaintiflf. in error, Charles G. Sherman, 
was indicted in thè United States District Court for the Western 
District of Texas, Del Rio .Division, for having unlawfully received 
and concealed 13 bottles of tequila — 

"the same' belng Intoxicating distlUed splrits, whîch had been theretofore, but 
subsequently to September 10, 1917, and during the continuance of the 
then exlstlng wâr between the United States and Germany, and before the 
ternilnatlon of the period of demobllizatlon, imported Into the Fnlted States 
contrary to làw, lii that the importation of the sald spirlts was absolutely f or- 
bldden during tbe said period by the laws of the United States of America; 
the said Charles G. Sherman then and there knowlng the same to hâve been 
imported contrary to law." 

The défendant was convicted and sentenced to six months* imprison- 
ment in the county jail at Val Verde county, Tex. 
The défendant introduced no évidence, but at the conclusion of the 

®=3For otber cases see same toplc & KEY-NUMBER In bU Kejr-Numbered Dlgests A Indexes 
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évidence for the United States moved the court to instruct the jury 
to return a verdict of not guilty iipon the following grounds: 

(a) Because tliere was no proof iiitroduced to sustain the allégations of the 
indictmeut tliat tequila was Intoxicating distilled spirits. 

(b) There was no proof of what toquîla was. 

(c) There was no proof that said teqnlla had been imported subséquent to 
September 10, 1917, or durlng the continnance of the war between the Tlnited 
States and Germany, and before the terminatlon of the period of dcmobiliza- 
tion, as alleged in the iudictment. 

(d) There was no proof that such tequila had been imported contrary to 
law. 

The error assigned in this court is that the trial court erred in refus- 
ing to direct a verdict of not guilty at the close of ail the évidence, upon 
motion of the défendant, for the several reasons above stated. 

The entire évidence in the case was to the effect that on October 5, 
1919, defendant's house was searched and 13 bottles of tequila were 
found therein in a baby buggy covered with a cjuilt and a pillow. 
The bottles were labeled, and the labels bore a picture and Mexican 
stamp. Défendant came in while the search was being conducted, and 
stated that the tequila was his. He did not state where he got it, 
or how long he had had it. The only other testimony was that of the 
customs ofécers, who testified to the effect that they tasted and smelt 
the contents of thèse bottles, and that they knew it to be tequila, which 
was manufactured in Mexico. One of thèse officers, on cross-examina- 
tion, stated that he could not say when the tequila was taken to the 
place searched. 

The statute under which this défendant was indicted provides : 

Whoever shall knowingly import into the Tînited States, or whoever shall 
receive and eonceal merchandise, after importation, knowing same to liave 
been imported contrary to law, shall be punished, etc. "Whenev'er, on trial 
for a violation of this section, the défendant is shown * * * to hâve had 
possession of such goods, such possession shall be deemed évidence suflicient to 
authorize conviction, unless the défendant shall explain the possession to 
the satisfaction of the jury." Rev. St. § 3082 (Comp. St. § 5785). 

The only illegality claimed to exist, in regard to the importation of 
the tequila in question, is that the samewas itnported after September 
10, 1917, during existence of a state of war between the United States 
and Germany, and before the period of demobilization. This is the 
sole charge in the indictment. It was testified by the officers in this 
case that prior to said lOth of September, 1917, such tequila could be 
admitted into the United States on payment of duty. There was no 
évidence in this case as to how long this tequila had been in the United 
States. For aught that appears, it may hâve been imported prior to 
September 10, 1917, and may hâve passed through the hands of a 
number of persons in the United States before it came into the pos- 
session of the défendant Sherman. 

[1] The presumption which is raised by the foregoing statute is 
simply that, where possession of goods which bave been proved to hâve 
been imported contrary to law is shown, the burden of explaining such 
possession is placed upon the défendant. But the statute does not 
raise any presumption that the goods were imported contrary to law. 
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The burden of proving this fact beyond a reasonable doubt rests upon 
the Government. United States v. Lot of Jewelry, 13 Blatclif. 60, 
Fed. Cas. No. 15,626. 

[2, 3] We are unable to find in this case any évidence as to when 
thèse goods were imported. The indictment expressly charges that 
they were illegally imported, because imported after September 10, 
1917, during existence of a state of war between the United States and 
Germany, and before the completion of demobihzation, when the im- 
portation of the said spirits was absolutely forbidden during the said 
period by the laws of the United States. The only fact pointing to 
criminality is that thèse goods were found in tlie defendant's posses- 
sion in a baby buggy covered with a pillow and quilt. The case is pure- 
ly one of circumstantial évidence, and the rule in such cases is that the 
proof shall exclude every other reasonable hypothesis, except the guih 
of the accused. Wright v. United States, 227 Fed. 855, 142 C. C. A. 
379 ; Garst v. United States, 180 Fed. 339. 103 C. C. A. 469 ; Vernon 
V. United States, 146 Fed. 121, 76 C. C. Ar547. 

The circumstances above detailed do not indicate when thèse goods 
were imported. They may hâve been imported prior to September 10, 
1917, and they may hâve passed through several hands before they 
were received by the défendant in this case. The alleged conceal- 
ment, such as it was, may hâve been due to reasons other than the fact 
that thèse goods had been imported after September 10, 1917, at a 
time when absolutely forbidden by law. It would be estabhshing a 
dangerous précèdent to hold that the proof in the case is sufificient to 
support a verdict of guiUy of receiving merchandise illegally imported, 
as charged in the indictment. 

As the judgment must be reversed, because of the refusai of the 
court to instruct the jury to find the défendant not guilty, because of 
want of proof that the tequila had been imported subséquent to Sep- 
tember 10, 1917, it is unnecessary to pass upon the other questions 
made in the record. 

Judgment reversed. 



THE FBRM. 
LINDERUP V. JACKSON et al. 

(Circuit Court of Appeals, Fifth Circuit. November 16, 1920.) 

No. 3457. 

1. Salva^e "S^Sl — Finding, supported by sufficient oral évidence, will not be 

distiirbed. 

Where tliere Is suiHcient oral évidence to warrant a finding awarding 
salvage for towing a disabled vessel to port, the finding will not be dis- 
turbed by the Circuit Court of Appeals. 

2. Salvage <S=>34 — Salvage award for towing disabled vessel not excessive. 

ïhat a vessel was imable to move under lier own pôwer, that the 
floodlng of her engines and disabled steering apparatUs made lier handling 
peculiarly diificult, etc., held to sustain a salvage award of $10,000 for 
towing to siifety a vessel wliose value, includiug her cargo, exceeded 
$277,000. 

®=K>For other cases see same toplc & KEY-NUMBBR in ail Kcy-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of Alabama; Robert T. Ervin, Judge. 

Libels by Marshall T. Jackson and others against the steamship 
Ferm ; Rolf W. Linderupj claimant. Frdm a decree for libelants 
(258 Fed. 716), claimant appeals. Affirmed. 

Palmer Pillans, of Mobile, Ala., for appellant. 
Gregory L. Smith and Êlliott G. Rickarby, both of Mobile^ Ala., 
for appellees. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. The steamship Ferm, laden with yellow pine 
lumber, above and below deck, left Ship Island, Miss., on October 
22, 1915, bound for Norwalk, Conn. On October 23d she began to 
leak, and during the afternoon of that day the water rose, despite the 
use of the ship's pumps, so that the fires in the furnaces were put out. 
This interfcred with the opération of the pum.ps and the steering 
gear, which were operated by steam. There was one smaller pump 
operated by hand, and an arrangement for steering without the use 
of the steam ; but this arrangement for hand steerage got out of or- 
der, and the wheel was hard over and jammed. There was a heavy 
sea on, and the Ferm fell into the trough and wallowed. She was at 
that time about 60 miles from land. She continued wallowing during 
the 24th, and until the afternoon of the 25th. By this time the 
weather had moderated. 

About 4:30 p. m. of October 25th, a motor schooner, the Louise 
Pol came alongside and agreed to tow the Ferm. She continued so 
doing until the afternoon of the 26th, about 1 :30 p. m. When the 
fires went out on the 23d, the Ferm had taken about 3^^ feet of water. 
When the Louise Pol ceased towing on the afternoon of the 26th, 
she had taken between 7 and 71/2 feet of water. When the Louise Pol 
commenced towing the Ferm, she was about 27 miles offshore in 
about 26 fathoms of water, and the schooner towed her to a point 
about 5 miles ofif Petit Bois Island and 8I/2 miles off of Horn Island 
bar in 9 fathoms of water. Hère the Ferm anchored; the weather 
being moderate and the anchorage good. 

Before the Louise Pol hailed the Ferm she had spoken a steamer 
equipped with wireless, and had her send out a message to the United 
States authorities, asking them to send a tug to her assistance. She 
also sent out a boat and crew to communicate with the nearest naval 
station and ask for like assistance. Her cargo was government prop- 
erty for the Shipping Board. 

By some means the naval authorities learned of her plight, and on 
the morning of the 26th, by direction of the officers in charge of the 
naval patrol boat at Pensacola, the tug Echo, W. C. Clark, captain, 
came out in search of the Ferm, and sighted her about 4:30 p. m., just 
as the Louise Pol was leaving her. After some conversation the 
Echo began towing the Ferm, for the purpose of taking her into 
Mobile. She towed her with a manilla cable attached to a bridle 
made of a wire cable belonging to the Ferm. The weather began to 
get stormy, and about 1 :30 a. m. on October 27th a part of the wire 
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bridle parted, which caused a slackening, and a sudden jerk when 
the slack was taken up, which broke the manilla tow rope. By that 
time it had grown quite rough and a heavy sea was on. 

By about 20 minutes ai skillful seamanship another towline was 
passed from the tug to the steamer, but in about 20 minutes this sec- 
ond rope parted. The Echo then directed the Ferm to anchor, and 
after seeing this successfully donc, and the anchor holding, the Echo 
went inside the Mobile bar, lying at the wharf at Ft. Morgan from 
about 4:30 a. m. Sunday morning, October 27th, to early Monday 
morning, October 28th. About 6 a. m. of that date the Echo, accom- 
panied by the Claude, a smaller tug, went out to the Ferm and brought 
her in, delivering her at the wharf at Mobile on Monday evening 
(28th) about 7 p. m. The services of the Claude were necessary. 

The jammed condition of the wheel of the Ferm caused her to 
sheer to such an extent that the Claude had to take a line over her 
stern and act as a rudder to the Ferm to keep her in the channel 
until she came into smooth water inside the bar. Then the Claude 
lashed to the port side, the Echo being on the starboard side of the 
Ferm, and brought her to the dock at Mobile. The tugs were owned 
by the Mobile Towing & Wrecking Company. Libels hâve been filed 
by the crews of the Echo and the Claude, and by the owner of said 
tugs, claiming large sums as salvage, in the United States District 
Court at Mobile, Ala. 

The court has allowed $10,000 as salvage, apportioned 80.43 per cent. 
to the. Ferm, and 19.57 per cent, to the cargo, which, with interest 
and cost, as stated in the decree of August 26, 1919, was finally adjudg- 
ed— the sum of $8,310.97 against the Ferm and $2,022.20 against the 
cargo. The claimant of the cargo has acquiesced in the decree against 
it, and the appeal is prosecuted alone from the fîndings against the 
vessel. The point insisted on is that the allowance made is too large, 
because the court was in error in finding that the Ferm ran great 
risk of entire loss, if any considérable delay occurred in relieving her. 

[1] The court below, which heard the évidence, found on con- 
flicting testimony that the Ferm was in a dangerous situation, from 
which she was rescued by the efforts of thèse tugs ; that her ma- 
chinery was placed in the stern, and that, unless rescued, she in ail 
probability eventually would hâve sunk by the stern and hâve cap- 
sized. The testimony for the libelants was delivered orally before 
the court, who saw thèse witnesses and could better appraise the com- 
parative weight to be given to their testimony as against the testi- 
mony of the claimant, which was chiefly in the form of dépositions. 
There was quite sufficient évidence to warrant the finding of the 
court on this point. In such a condition of the testimony the find- 
ing of the District Court will not be disturbed by the Court of Appeals. 
The Samson, 217 Fed. 344, 347, 133 C. C. A. 260; Philadelphia & Gulf 
S. S. Co. V. McCauldin 202 Fed. 735, 121 C. C. A. 197; Philadel- 
phia B. & W. R. Co. V. Southern Transportation Co., 205 Fed. 732, 
124 C. C. A. 26. 

[2] It was quite évident from the testimony, and is not disputed, 
that the Ferm was whoUy unable to move under her own power and 
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was permanently and completely disabled. She could never hâve 
reached a port without being taken in by some other vessel or vessels. 
The flooding of her angines and the disabled condition of her steering 
apparatus made her handling peculiarly difïicult. 

Had she not been taken into port by her salvors, or others render- 
ing Hke service, she would hâve been a total loss. The aggregate value 
of the vessel, her cargo, and freight was $277,268. The owners of 
the cargo hâve acc(uiesced in the decree, and after notice hâve not 
joined in the appeal. Under ail the facts, this court does not find any 
such excess in the amount awarded to the owner of the Echo and the 
Claude, and their crews, against the vessel, as would warrant a re- 
versai of the decree complained of. The Fair Oaks (D. C.) 205 Fed. 
192; The Craster Hall, 213 Fed. 436, 130 C. C. A. 72. 

The decree of the District Court is affirmed. 



ELWOOD GRAIN CO. v. WHITFIELD GKOCERÏ CO. 

(Circuit Court of AppoaLs, Fiftli Circuit. October 11, 1920.) 

No. 3579. 

Sales <3='340 — Seller could not sue for priée, where contra«t limited hîm to 
action for damages «letermined by resale. 

Where a contract for sale of corn to be sliipped to tlie buyer expressly 
provided tliat, if tlie buyer failed to pay a draft for tlie priée attached 
to the bill of ladins, he would pay tlio différence between the contract 
price and the priée realized for tlie grain, togetlier with ail expenses in- 
curred in disposing of it, and tlie buyer refu.sed to pay the draft and 
did not obtain the corn, his liability Iwhl to be that flxed by the con- 
tract, and the pétition in an action by the seller for the contract price, 
which did not show what disposition was made of the corn, ftcW not to 
State a cause of action. 

In Error to the District Court of the United States for the South- 
ern District of Georgia; Beverly D. Evans, Judge. 

Action at law by the Elwood Grain Company against the Whitfield 
Grocery Company. Judgment for défendant, and plaintifï brings 
error. Afïirmed. 

A. L. Miller and M. D. Jones, both of Maçon, Ga., for plaintifï in 
error. 

Wallace Miller, of Maçon, Ga., and Joseph E. Pottle and John T. 
Allen, both of Milledgeville, Ga., for défendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. This was an action by the plaintifiF in 
error, Elwood Grain Company, a corporation engaged in the grain 
business at St. Joseph, Mo. (herein referred to as the plaintiff), against 
the défendant in error, Whitfield Grocery Company, a corporation 
doing business at Milledgeville, Ga. (herein referred to as the défend- 
ant), to recover the agreed price of two lots of corn, claimed to be due 
under two similar written contracts for the sale of such corn by the 

^;=5For otber cases see same topic & KEY-NUMBK]t lu ail Key-Numbered Dlgests & Indexes 
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former to the latter. Copies of the contra cts were made exhibits to 
the pétition. The following is a copy of one of the contracts : 

"Office of Elwood Grain Company, Corby-Forsee Building. 
"Contract for Sale Corn. No. 9839. 

"Tliis is our contract with you and Is our record of thls transaction. We 
reserve the right to cancel it forthwith upon télégraphie notice to you, if this 
contract is not signed and returned immediately by you. Unless especially 
agreed otherwise, this is subject to the rules and régulations of the St. Joseph, 
Mo., Board of Trade. We will not be bound by any brokers' stipulations or 
agreements or représentations not in accord with this contract. 

"St. Joseph, Mo., 2/24, 1918. 

"MlUedge ville Milling Ce, Milledgeville, Ga. — Dear Sir : — We hereby con- 
firm sale to you, per Webb, of 2-Cap cars of 3 W. Corn, basls 310% cost and 
freight, Milledgeville. Officiai welghts and officiai grades to govern settle- 
ment. For shipment 30 days. 

"Spécial Conditions: United States Food Administration License No. 
G-15879. 

"Demand draft when attached to bill of lading to be paid by you. In the 
event you fail to do so, you hereby promise and agrée to pay us the différence 
■between the contract prlce and the prlce realized for the grain, together vpith 
any and ail expenses incurred in disposlng of said grain. 

"Thls contract is in every respect subject to interprétation under the laws 
of the State of Missouri. Thls contract is contingent upon strikes, delays, 
floods, accidents, and other occurrences beyond our control. 

"Thls constitutes our contract and supersedes ail prior negotiations between 
us on this subject; but if the above is not complète accordance with your 
understanding of our contract, wire us immediately, since failure to notify us 
01 error is an acceptance of this contract. 'Elwood Grain Company, 

"Per H. 0. Shaw. 

"Accepted by M. M. Co. 

"Please return this sheet, signed, for our flle." 

The pétition averred the shipment pf the corn as called for by the 
contracts, the routing of it to Milledgeville as requested by the de- 
fendant, that bills of lading taken for it were indorsed in blank by 
the plaintiff, which attached thereto drafts on the défendant for the 
contract price of the corn, that the drafts with bills of lading attached 
were forwarded through the plaintiff's bank in St. Joseph to a bank 
at Milledgeville, and that, when the drafts were presented to the de- 
fendant for payment by the bank at Milledgeville, the défendant re- 
fused to pay them. The pétition tontained no averment as to what 
became of the corn after the refusai of the défendant to pay the 
drafts for the price of it. The court sustained a gênerai demurrer 
to the pétition and dismissed it. 

The provision of the contracts covering the event of the defend- 
ant's failure to pay demand drafts accompanying bills of lading for 
the corn makes it plain that it was contemplated that the plaintifif was 
to retain control of the corn until such drafts were paid, and that 
in the event of the defendant's failure to pay such a draft the corn 
covered by the bill of lading accompanying such draft was to be sub- 
ject to be disposed of by the plaintiff, and that what the défendant 
obligated itself to pay in that event was, not the agreed price of the 
corn, but the différence between the contract price and the price 
realized by the plaintiff for the corn, together with any and ail ex- 
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pense incurred in disposing of it. That provision distinctly négatives 
the conclusion that the défendant obligated itself to pay the contract 
price of corn which it did not get, but w^hich remained under the 
control and subject to the disposition of the plaintifif, though the de- 
fendant's failure to get such corn was due to its own fault in faihng 
to pay a draft for the amount of the agreed price of it. When a 
contract specifically fixes the liabiUty to be incurred by a party in 
a contingency expressly provided for, tliere is no room for holding 
that the happening of that contingency resulted in imposing a substan- 
tially différent liability, though in the absence of such provision the 
law would impose on the party in default a liability différent from the 
one expressly provided for, 

Thè pétition does not contain averments showing that the plaintiff 
is entitled to recover anything because of the alleged breach by the 
défendant of its undertaking to pay the drafts drawn on it in pur- 
suance of the contracts. The contrary not being disclosed by the 
averments of the pétition, it may be presumed that, following the de- 
fendant's refusai to pay the drafts, the plaintiff disposed of the corn 
and realized therefrom enough to pay the contract price and ail ex- 
I)enses incurred in disposing of the grain. The pétition does not show 
that the plaintiff did not itself dispose of the corn, nor that it realized 
less for it than it would hâve received if the défendant had paid the 
drafts when they were presented. 

The conclusion is that the court did not err in the ruling complain- 
ed of. The judgment is affirmed. 



LOCKHART v. TRI-STATB LOAN & TRUST CO. 

(Circuit Court of Appeals, Fifth Circuit. Novcmber 16, 1920.) 

No. 3478. 

1. Appeal and error €=>997(3) — Directed verdict, on motions by botli par- 
ties, conclusive if supported by any évidence. 

Wliere botli parties move for a rtirected verdict, a judgment based 
tliereon will not be disturbed, if tliere is évidence to support it, and a 
eonflict in évidence becoines Immaterial. 

3. Adverse possession ©=519— Fencing for pasture constitutes. 

The fencing of land for pasturage purpose.s by a lessee for more tlian 
flve years con.stitutes adverse possession under Texas law. 

In Error to the District Court of the United States for the Northern 
District of Texas; James Clifton Wilson, Judge. 

Action at law by the Tri-State L,oan & Trust Company against G. 
E. Lockhart. Judgment for plaintiff and défendant brings error. Af- 
firmed. 

Bruce E. Oliver, of Abilene, Tex., and Ocie Speer, of Ft. Worth, 
Tex. (J. F. Cunningham, of Abilene, Tex., on the brief), for plaintiff 
in error. 

Percy Spencer, of Lubbock, Tex., for défendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

<g=jPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexés 
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BRYAN, Circuit Judge. Défendant in error recovered judgment 
against plaintifï in error in a suit in trespass to try title to a 640-acre 
tract of land. In addition to relying upon a record title, the pétition 
contains this spécial allégation: 

"That the plaintifE and those nrider whom it clalms, and wliose estate it 
has, hâve had and held peaceahle and adverse possession of said tract of 
land, cultivating, nsing, aud enjoying the same, and paylng ail taxes thereon, 
and claimlng under deeds duly registered, for more than flve years prier 
to the institution of thls suit." 

Upon the issue of record title it was shown without contradiction 
and by the évidence of both parties that in 1880 the state of Texas is- 
sued a patent to one F. W. Colby, and that Colby conveyed, by deed 
dated September 30, 1880, to one Ambrose Alexander, who is the 
common source of title. The next deed relied upon by défendant in 
error is from T. C. Reade and wife to one Martin Bilger, dated Oc- 
tober 21, 1882, and filed for record January 29, 1883. Bilger con- 
veyed to J. B. White August 9, 1887, and the deed was filed for rec- 
ord September 5, 1887. Défendant in error is the grantee of the heirs 
of J. B. White. The patent was filed for record on the same date as 
the deed from Reade to Bilger. Défendant in error also proved pay- 
ment of taxes from 1885 to 1910, either by itself or by its predecessors 
in title. This, in brief, is the record title relied upon at the trial by 
défendant in error. 

It thus appears that the chain of title of défendant in error fails to 
disclose a conveyance out of Ambrose Alexander. It is a fair in- 
ference from the testimony that défendant in error first discovered that 
there was a missing link in its cliain of title in October or November, 
1916, when it sent its agent from Indiana to Texas, and he procured 
an abstract of title and employed an attorney to cure the defect. De- 
fendant in error owned no other land in the county where the land 
in controversy lies. Its agent met the plaintiff in error, who lived 
in the county where the land lies, upon his visit to Texas, at which 
time the agent's connection with défendant in error, as well as with 
its land in that county, was mentioned by him to plaintiff in error. 

Plaintiff in error filed in évidence a certiiîed copy of the will of 
Ambrose Alexander, dated January 11, 1913, by which he devised and 
bequeathed to his nièce, Angelina Clemons, ail of his estate, real and 
Personal, except a small bequest of personalty ; but there was no 
spécifie devise of the land in controversy. Plaintiff in error further 
filed in évidence a deed from the devisee, Angelina Clemons, to him- 
self, dated April 14, 1917. He admitted that he paid only $125 for 
the deed, and that the land was worth at least $5,000; in other words, 
plaintiff in error was speculating upon the defect in the title of défend- 
ant in error. 

The allégation of adverse possession was supported by proof of a 
lease dated in 1889 for a term of five years, and an additional lease for 
a period of three years, effective upon expiration of the first-mentioned 
lease, and there was compétent évidence in that connection that the 
land in controversy, along with other lands, was inclosed by a f ence 
and used by the lessees as a cattle pasture for more than five years. 
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At the close of the évidence, each party moved for a directed verdict, 
and the court granted the motion of défendant in error. Plaintiff in 
error did not submit any spécial requests to charge, either before or 
after the peremptory instruction, but only noted an exception to the 
charge of the court in favor of défendant in error. The assignments 
of error are aimed only at the directed verdict. 

[1] Where each of the parties moves that the court direct a ver- 
dict, a judgment based thereon will not be disturbed, if there be évi- 
dence to support it. A conflict in évidence becomes immaterial. 
Beuttell V. Magone, 157 U. S. 154. 15 Sup. Ct. 566, 39 L. Ed. 654; Sena 
V. American Turquoise Co., 220 U. S. 497, 31 Sup. Ct. 488, 55 !.. Ed. 
559. 

[2] Whether there was évidence to support the verdict is the only 
question in the case. Upon the issue of adverse possession, there was 
évidence that the tract of land was leased and within the cattle pasture 
more than the statutory period of five years. Such use of land, inclosed 
or fenced for pasturage purposes, constitutes possession. Taliaferro v. 
Butler, 77 Tex. 578, 14 S. W. 191 ; Church v. Waggoner, 78 Tex. 
200, 14 S. W. 581 ; Randolph v. Lewis, 163 S. W. 647 ; Moran v. 
Moseley, 164 S. W. 1093. 

Inasmuch as the judgment can be upheld upon the issue of adverse 
possession, it becomes unnecessary to décide whether the évidence 
was sufificient, as contended by défendant in error, upon the other 
issue of record title, aided by the-presumption of deed from Alex- 
ander to Reade. 

The judgment is affirmed. 



WHITE-WILSON-DREW CO. v. LYON-RATCLIFF CO. et al. ' 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1920.) 

No. 2755. 

Corporations <S='3I0(4) — Directors not liable for declaring dividends, when 
corporation insolvent, uniess actually knowing of insolvency; "assentingf 
tliereto." 

pjven if Corporation Act 111. % 19, providing that if dividends are 
paid when a corporation is insolvent, or dividends are paid which 
would render it insolvent, or which would diminish the amount of its 
capital stock, ail directors "assentlng thereto" shall be liable for the 
corporation's debts tlien existing and later contracted while they con- 
tinue in office, is not a pénal statute, the liability imposed is like that of 
a surety, stricti juris ; so that a blll under the statute against directors, 
not showing that they knew that the indebtedness created was in ex- 
cess of the capital stock, was properly dismissed, such knowledge being a 
condition précèdent to recovery, for the words "asseuting thereto" mean 
a conscious approval of facts actually known, as distinguished from mère 
neglect to ascertain facts. 

Appeal from the District Court of the United States for the 
Eastern Division of the Northern District of IlMnois. 

Suit by the White-Wilson-Drew Company against the Lyon-Rat- 

<gx=jFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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cliff Company and others. From a decree of dismissal, plaintiff ap- 
peals. Affirmed. 

Julius Moses and Walter Bachrach, both of Chicago, 111., for ap- 
pellant. 

C. R. Latham, of Chicago, 111., for appellees. 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. White-Wilson-Drew Company, a Tennessee 
corporation, a creditor of Lyon-Ratcliff Company, ah Illinois cor- 
poration, filed suit in the United States District Court for the Eastern 
Division oî the Northern District of Illinois, on the equity side, on its 
own behalf and on behalf of ail other creditors, to hold Directors 
JohnM.Berry,' Calvin H. Hill, J. Fred Butler, Horace Clark, E. W. 
Ratcliff, and James A. Lyon liable for assenting to the paymentof 
dividends by Lyon-RatcHft Company, which it is alleged diminished its 
assois below the amount of the capital stock, and for assenting to 
the; payment of dividends when the corporation was insolvent. The 
bill as finally amended was dismissed for want of equity upon its 
face. ■ ' ' 

This action was brought under section 19 of the Corporation Act 
of Illinois (Hurd's Rev. St. 1917, c. 32, § 19), which reads as follows: 

"If the directors or other officers or agents of ariy stock (Corporation shall 
déclare and pay any dividend when such corporation Is insolvent, or any 
dividend the payment of which would render it Insolvent, or which would 
dimlnish the amount of its capital stock, ail directors, officers or agents 
assenting thereto shall he jointly and severally liable for ail the debts of such 
corporation then existing, and for ail that shall thereafter be contracted, 
whije they shall respeçtively continue in office." 

The aboyé section, has not been construed in Jllinois. Sections 16 
and 18 of the same act hâve been repeatedly and variously construed 
by the courts of Illinois; but in 1917 section 18 was held to be a 
pénal statute. Vestal Co. v. Robertson, 277 III.' 425, 430, 115 N. E. 
629. Illinois courts hâve held that the construction of section 16 was 
applicable to section 18. Loverin v. McLaughlin, 46 111. App. 373 
(379); Ryerson v. Shaw et al., 201 111. App. 445 (448). The similarity 
between ail thèse sections is apparent. 

Sectiçn 16: "If the indebtedness of any stock corporation shall exceed 
the amount of its capital stock, the directors and ofiicers of such corporation, 
assenting thereto, shall be personally and individually liable for such excess, 
to the creditors of such corporation." 

Section 18 : "If any pérson or persons being, or rretending to be, an officer 
or agent, or board of directors, of any stock corporation, or pretended stock 
corporation, shall assume to exercise corporate powers, or use the name 
of any such corporation, or pretended corporation, without complying with 
the provisions of this act, before ail stock named in the articles of Incorpora- 
tion shall be subscribed i^i good faith, then they shall be jointly and severally 
liable for ail debts and' liabilities màde by theih, ànd contracted In the 
name of such corporatîôn, or pretended corporation." 

Appellant says that the bill was dismissed beeause it was not shown 
that the directors actually knew that the indebtedness created was in 
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excess of the capital stock, and it was held by the District Court that 
such knowledge was a condition précèdent to recovery. Tlie cor- 
rectness of that ruling présents the sole question hère. 

Even if section 19 is held not to be a pénal statute, it must at least 
be said that the liability imposed is like that of a surety, stricti juris. 
Woolverton v. Taylor, 132 111. 197, 23 N. E. 1007, 22 Am. St. Rep. 
521. The liability imposed under section 19 is much more extrême 
and severe than that imposed under section 16. In Lewis v. Mont- 
gomery, 145 111. 30 (47), 33 N. E. 880, in construing section 16, it is 
said : 

"The words employed * * * ghould not be exteuded by construction, 
so as to embrace cases not clearly within the terms of the statute." 

In that case in the Appellate Court (Lewis v. Montgomery, 48 

111. App. 286), it is said : . 

"It may be fairly inferred from the évidence that the appellees were négli- 
gent in the discharge of their dutles as directors ; * * * that, by the ex- 
ercise of propér diligence, they mlght hâve known, at ail times, what was 
the State of affairs. * * * It is not sufficlent that he neglects to do that 
which would lead hlm to knowledge." 

The court cited Patterson v. Stewart, 41 Minn. 93, 43 N. W. 76, 16 
Am. St. Rep. 706. We are of opinion that the words "assenting 
thereto" mean a conscious approval of f acts actually known. 

Decree affirmed. 



ROWAN V. RANDOLPH, V. S. Marshal for Eastern District tof Wisconsin. 

(Circuit Court of Appeals, Seventh Circuit. October 7, 1920.) 

No. 2890. 

Bail <S=»42 — Accused cannot be denied bail, because of previous absconding, 
after release on bail. 

The provision of Rev. St. § 1015 (Comp. St. i 1679), that bail shall 
be admitted upon ail arrests, where the offense is not punlshable by death, 
is mandatory, especially in view of the permissive language in section 
1016 (section 1680), relatlng to bail in capital cases, so that the District 
Court had no discrétion to refuse bail to one indlcted for uslhg the mails 
In furtherance of a scheme to defraud, though accused had been'twice 
before arrested, and had abscouded after being released on bail; the 
remedy being to fix an amount of bail sufficlent to prevent absconding, by 
analogy to the authority of section 1019 (section 1683), which provides 
for increase of bail when proof is made that accused is aboui; to abscond. 

Appeal from the District Court of the United States for the 
Eastern District of Wisconsin. 

Habeas corpus proceéding by Charles H. Rowan against Samuel 
W. Randolph, United States Marshal for the Eastern District of 
Wisconsin, to procure his release on bail. From an order quashing 
the writ, and remanding petitioner to custody, petitioner appeals, 
Reversed and remanded. 

See, also, 268 Fed. 529. 

^=>For other caaes see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Raymond J. Cannon and A. W. Richter, both of Milwaukee, -Wis., 
for appellant. 

H. À. Sawyer, of Milwaukee, Wis., for appellee, 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

BAKER, Circuit Judge. Appellant is under indictment for having 
used the mails in ïurtherance of a scheme to defraud, and is in 
the custody of appellee as marshal. On his application to be ad- 
mitted to bail the District Judge refused to enlarge him. Thereupon he 
filed in the District Court his pétition for a writ of habeas corpus, 
and the writ was issued. In appellee's return to the writ he showed 
that appellant had once before been arrested under the same indict- 
ment, had been admitted to bail, and then had fled to Canada; that 
Canada had seized him and had deported him as an undesirable 
alien ; that on his return to this country he had been arrested, and 
is now in the custody of appellee; 'and that some years ago he had 
been arrested under a fédéral indictment at Détroit, had given bail, 
and had fled from that jurisdiction and forfeited his bail. Ap- 
pellant's demurrer to this return was overruled, the writ was quash- 
ed, and appellant was remanded to the custody of appellee. This 
appeal is brought to question the correctness of that ruUng. 

In our judgment the inéscapable answer is found in the com- 
mands of Congress. Section 1015 of the Revised Statutes (Comp. 
St. § 1679), directs that bail shall be admitted upon ail arrests in 
criminal cases where the oiïense is not punishable by death. Under 
section 1016 (section 1680) bail may be admitted upon ail arrests in 
criminal cases where the punishment may be death, but in such 
cases it sh^U be taken pnly by the , Suprême Court or by a Circuit 
Court, or by a justice of the Suprême Court, a Circuit judge, or a 
judge of a District Court, who shall exercise their discrétion there- 
in, having regard to the nature and circumstance of the offense, 
and of the évidence, and to the usages of law. And in section 1019 
(section 1683) it is provided that when proof is made that a per- 
son previdUsly admitted to bail is about to abscond, and that his 
bail is insufficient, the judge shall require such person to give better 
security^ or, for default thereof, cause him to be committed to prison. 

Taking thèse sections together, we find the intent of the lawmakers 
to déclare that a person under indictment for a noncapital oiïense 
shall not be imprisoned prior to his trial if he is wiUing and able 
to give bail. The word "shall" in section 1015 is mandatory. This 
is apparent not only from the word itself, but from the contrast 
with the permissive word "may" in section 1016. To abscond and 
forfeit one's bail is not included in the list of fédéral crimes. Even 
if it were, a person could not be punished therefor by imprisonmènt 
in advance of his indictment, trial, and sentence for that offense. 
If he were indicted for absconding and forfeiting bail, he would 
be absolutely entitled to be set at large pending his trial upon f Ur- 
nishing bail, unless the punishment for such absconding was death.' 

Refusai to admit appellant to bail means that the District Court 
has adjudged a forfeiture of appellant's, otherwise clear right under 
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section 1015 solely by reason of finding that there is such a high 
degree of probability that appellant will again abscond that he should 
now be held without bail. It seems to us utterly immaterial on what 
character of évidence the trial court should base a finding that there 
is a high degree of probability that a défendant in a noncapital case 
will abscond. The question is what is the duty of the trial court 
when any showing is made that would justlfy such a finding of 
probability. And the answer is found in section 1019. It then be- 
comes the duty of the judge to exercise bis sound discrétion ynder the 
law in flxing the amount of the bail. That is as far as his discré- 
tion goes. Taking ail of the circumstances into considération the 
trial court should fix the bail at such an amount as would be rea- 
sonably likely to assure the présence of the défendant when the case 
is called for trial. 

The order is reversed, and the cause remanded for further pro- 
ceedings in consonance with this opinion. 



ROWAN V. RANDOLPH, U. S. Marshal for Eastern District of Wisconsin. 

(Circuit Court of Appeals, Seventli Circuit. November 1, 1920.) 

No. 2898. 

Bail "S^'ÎS — Court has no discrétion to refuse cash bail. 

The bail authorizwl by Rcv. St. i 1014 (Comp. St. S 1(!74), is not limited 
to the common-law bail, aud it is not within tlie discrétion of the trial 
court to refuse a deposit by accused in cash of the amount of bail required, 
and to require the giving of a bail with security. 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin. 

Habeas corpus proceeding by Charles H. Rowan against Samuel W. 
Randolph, United States Marshal for the Eastern District of Wiscon- 
sin, to secure the discharge of petitioner from custody on a cash bail. 
Pétition for writ denied, and petitioner appeals. Reversed and re- 
manded. 

See, also, 268 Fed. 527. 

Raymond J. Cannon and A. W. Richter, both of Milwaukee, Wis., 
for appellant. 

H. A. Sawyer, of Milwaukee, Wis., for appellee. 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. The parties hère are the same as in No. 2890, 
268 Fed. 527, in which the opinion of this court was filed on October 7, 
1920, wherein it was held that appellant was entitled to be admitted to 
bail, and that it was the duty of the court to use his sound discrétion, 
under the law and in light of the facts, in fixing the amount of the bail. 

Ûpon a new application to iix bail, the District Court ordered that 
petitioner hère be discharged from custody upon fillng recognizance, 

<g=.Foi- other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests ii lut-.txts 
208 F.— 34 



530 268 FEDERAL REPORTER 

with sufficient surety,' in the sum of $50,000. Thereupdn petitîoner ten- 
dered to the court $50,000 in cash, but no surety, and demanded to be 
released thereon. His pétition for writ of habeas corpus to enfôrce that 
demand was denied, and this is an appeal theref rom. 

The- sole question hère is as to whether or not it is within the judicial 
discrétion ôf the District Judge to refuse to accept the cash bail. The 
penalty of the bond is payable in money, and in ail such cases money 
is the hèst possible security. It is évident from a reading of section 
1014, Revised Statutes of the United States (Comp. St. § 1674), that 
it was not within the mind of Congress to limit the bail solely to the 
old common law form. In discussing section 1014, the Suprême Court 
of the United States, in Leary v. United States, 224 U. S. 567, 32 Sup. 
et. 599, 56 L. Ed. 889, Ann. Cas. 1913D, 1029, said: 

"It is said that the hall contemplated by" the Revised Statutes (section 
1014) Is common-law bail, and that nothing should be done to diminish the 
Interest of the bail in producing the body of hls principal. But bail no longer 
Is the mundium, although a trace of the old relation remains in the right 
to arrest. Kev. St. § 1018. The distinction between bail and suretyshlp is 
pretty nearly forgotten. The interest to produce the body of the principal in 
court Is impersonal and wholly pecuniary. If, as in this case, the bond was 
for $40,000, that sum was the measure of the interest on anybody's part, and 
it did not matter to the government what person ultimately felt the loss so 
long as it liad the obligation it was content to take. The law of New York 
recognizes the valldity of contracts like the one alleged, and without conslder- 
ing whether the law of New York eontrols we are content to say merely that 
the New York décisions strlke us as founded in good sensé. Maloney v. Nelson, 
144 N. Y. 182, 189; s. c, 158 N. Y. 351, 355." 

We are of opinion that in those cases where the penalty of the bond 
is payable in money, and money to the amount thereof is tendered as 
security, together with a recognizancCj they should be accepted, and it 
is not within the discrétion of the court to reject them. 

iThe order is reversed, and the cause remanded for further proceed- 
ings in consonance with this opinion. 



ESTELLE et aL v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. November 20, 1920.) 

No. 3356. • 

Post ofBce ®=>49 — Conviction of using mails to defraud supported by évi- 
dence. ' 

Evidence that a défendant knew of the préparation by his partner of a 
false ànd fraudulent clalm fdr ''money on behalf of the flrm and the 
mailing of such claim with a letter to the person charged, held to support 
a conviction for using the mails to defraud, under Criminal Code, § 213 
(Comp. St. S 10385). 

In Error to the District Court of the United States for the Western 
District of Texas ; Duval West, Judge. 

Criminal prosecution by the United States against J. L,. Estelle and 
H. A. Dixon. Judgment of conviction, and défendants bring error. 
Affirmed. 

®=aFor otlier cases see same topio & KBY-NUMBER ia ail K'ey-Numbered Digests & Indexes 
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William Ervin Terrell, of Waco, Tex., for plaintiflfs in error. 
Hugh R. Robertson, Ù. S. Atty., of San Antonio, Tex. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. The indictment in this case charged that 
J. L. Estelle and H. A. Dixon (herein called the défendants) deposited 
or caused to be deposited a letter in the mail for the purpose of execut- 
ing a scheme to.defraud devised by them, in violation of section 215 
of the Criminal Code (Comp. St. § 10385). Averments of the indict- 
ment showed that at and prior to the time of the commission of the 
alleged offense the défendants were :engaged in business as undertakers 
in the city of Waco, Tex., doing business in the name of Estelle-Dixon 
Undertaking Company; that prior to the alleged mailing of a letter 
they received at their undertaking establishment, to be prepared for 
burial, the body of an old unknown negro, who had been killed while 
on the St. Louis Southwestern Railway Company's bridge across the 
Brazos river at Waco ; and that they had said body buried in the 
potter's field near Waco, where paupers are buried v^rithout charge for 
grave space, without the body being embalmed, and without it being 
prepared for burial, otherwisé than by placing it in a cheap pine box, 
the body when buried being clothed only with the clothing worn by the 
deceased before his death. The alleged scheme to defraud consisted 
in devising the making and sending to the claim department of the 
railway company mentioned a bill or claim for services rendered and 
material and labor used in the préparation for burial and in the burial 
of said body, which bill or claim was false and fraudulent, in that it 
was to, and did, include, among other items, a charge of $25 for em- 
balming said body, a charge of $15 for a buriat robe, a charge of $150 
for a casket, and a charge of $10 for grave space, none of which things 
were donc or furnished. 

The défendant Dixon died after the suing out of the writ pf error 
to review the judgment of conviction of both défendants. The prin- 
cipal contention made in behalf of Estelle is that there was no évidence 
tending to prove that he was a party to the fraudulent scheme charged, 
and that the court erred in ref using a request that a verdict in his f avor 
be directed. Estelle was a witness in his own behalf. He admitted 
that he knew at the time of the préparation by his partner, Dixon, of 
the bill or claim containing the false items mentioned, and of the mail- 
ing of that bill or claim and the letter accompanying it. Those ad- 
missions, and other admissions by the witness as to his conduct when 
the circumstances of the burial were being investigated, considered in 
connection with other évidence adduced, furnished support for a find- 
ing that Estelle, with knowledge of the fraudulent scheme, a;cquiesced 
in it and in the- use of the inails in furtherance of it. The court did 
not err in ref using the request that a verdict in favor of Estelle be di- 
rected. 

A witness testified as to the dictating by Dixon of the letter which 
was mailed with the bill or claim mentioned, and that that letter was 
left by the witness on a desk in défendants' undertaking estabhshment. 
Over Estelle's objection that witness was permitted to answer a qùes- 
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tion as to the custom of Estelle about reading letters dictated by Dixon 
and left on that desk. If the overruling of that objection was error, the 
error is not one which would warrant a reversai of the judgment, as 
Estelle admitted that he knew, at the time, of the préparation and con- 
tents of the letter dictated by Dixon, and of the mailing of it. 

Thè record does not show the commission of any réversible error. 
The judgment is affirmed. 



BUBROVV, JONES & DYER SHOE CO. v. WALLACE. 

(Circuit Court of Appeals, Fiftli Circuit. November 16, 1920.) 

No. 3575. 

Bankruptcy <&=»396(5) — ^Homestead exempt, thougfa used în part for business 
purposes. 

A two-story building owned and duiy claimed several years before as 
a homestead by bankrupt, a marrled woman, wlio with lier husband oc- 
cupied tlie second floor and one room below as a résidence, held exempt 
under the Law of Alabama, altliough the larger part of the lower story 
was adapted and leased for business purposes. 

Pétition to Superintend and Revise from the District Court of the 
United States for the Southern District of Alabama; George W. Jack, 
Judge. 

In the matter of Mollie Wallace, bankrupt. Pétition by the Burrow, 
Jones & Dyer Shoe Company to revise an order of the District Court. 
Affirmed. 

Daniel B. Cobbs, of Mobile, Ala., for petitioner. 
Frank S. Stone, of Bay Minette, Ala., for respondent. 

Before WALKER, ÇRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. The petitioner, a creditor of the bank- 
rupt, complains of the action of the court in overruling exceptions to 
an order of the référée which allowed to the bankrupt as her home- 
stead a house and the lot upon which it is located, which the bankrupt 
had duly claimed as her homestead several years before the institution 
of the bankruptcy proceeding. In behalf of the petitioner it is con- 
tended that the adaptation to and use of a portion of the building for 
business purposes had the effect of preventing the bankrupt from 
successfully claiming the property as an exempt homestead. 

The building, which is in a village of about 200 inhabitants, is a two- 
story one, containing two rooms in the first or ground story, and four 
rooms in the second story. The front first-story room, "which is about 
25 feet wide by 50 feet long, is adapted to, and has been used for, 
business purposes only — at one time as a gênerai merchandise store, 
at another time as a grocery store, and at another time as a drug 
store ; the occupants being renters. From the time the building was 
constructed, the bankrupt, whô is a married woman, has reSided in the 
second story, except when she was for a few days at a time with her 
husband on a f arm vvhich he cultivatéd, and has used as a kitchen the 
rear first-story room, which is about 14 by 15 feet, and is connected 

^=pFor otlier cases see saine toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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with the upper floor by a stairway. During part of that time renters 
hâve occupied one or more of the second-story rooms; during such 
time the bankrupt using the remainder of the second floor and. the 
rear first-story room for résidence purposes. 

By the Alabama law the homestead of every résident of the state, 
with the improvements and appurtenances, not exceeding in value a 
stated sum, may be claimed and set aside as exempt from levy and sale 
under process for the collection of debts, and, after the homestead 
shall hâve been claimed in the manner prescribed, the act of the owner 
in leaving it temporarily or in leasing it does not operate as an aban- 
donment. Code of Alabama 1907, §§ 4160, 4192. The mère fact that 
part of the premises on which the owner résides is adapted to and is 
used for business purposes does not stand in the way of the property 
being considered as his homestead, unless the use of a part as a place 
of habitation is incidental or secondary to the business use of the re- 
mainder. Marx V. Threet, 131 Ala. 340, 30 South. 831; Levy & Co. 
V. Alexander, 95 Ala. 101, 10 South. 394. 

The évidence in the instant case was such as to warrant the conclu- 
sions that the bankrupt's use of part of the building for the purposes 
of résidence was not at ail incidental or secondary to the business use 
to which the larger of the two first-story rooms was devoted, that a 
principal use of the building was by the bankrupt for homestead pur- 
poses, and that the property was used by the bankrupt as much for 
homestead purposes as it was used by her tenants for business pur- 
poses. The référée and the court successively concluded that the prop- 
erty was so occupied and used by the bankrupt as to entitle her to claim 
it as her homestead. We are not of opinion that on the évidence 
adduced we are required to reach, or would be warranted in reaching, 
a conclusion at variance with the one reached by both the référée and 
the trial court. 

The pétition is denied. 



STRATTON v. ERMIS. 

(Circuit Court of Appeals, Fifth Circuit. November 10, 1920.) 
No. 3479. 

1. Bankruptcy <®=»396(5) — Crops on homestead exempt. 

Under tlie law of Texas tliat uusevered erops on land embraced in a 
rural homestead, exempt under the slate Constitution, are included in 
tlie exemption, such crops do not pasH to tlie trustée in bankruptcy of 
the owner of the homestead, under Barilvruptcv Act, § 70a (Comp. St. S 
9654). 

2. Bankruptcy ©='396 (1) — Property not subject to be taken under process is 

"exempt." 

Property not subject to be talcen under process for enforcement of a 
demand is "exempt," vvithin tlie meaning of Hnnkruptcy Act, § 70a (Comp. 
St. § 9654), under which exempt property of a bankrupt is excluded from 
the opération of the provision vesting the trustée with title. 

[Ed. Note.— For other définitions, see Words and Phrases, First and 
Second Séries, Exempt.] 
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Pétition to Superintend and Revise an order of the District Court of 
the United States for the Western District of Texas ; Duval West, 
Judge. 

In the matter of J. P. Ermis, bankrupt. Pétition by S. E. Stratton, 
trustée, to .revise order of District Court. Pétition denied. 

J. Walter Cocke, of Waco, Tex., and M. G. Cox, of Cameron, Tex., 
for petitioner. 

W. A. Morrison, of Cameron, Tex., for respondent. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. The petitioner challenges the correct- 
ness of the court's ruling that the practically matured, but ungathered, 
cotton crop, which was on land embraced in the bankrupt's exempt 
homestead at the time his voluntary pétition was filed on August 27, 
1919, was included as part of such exemption.. 

[ 1 ] By express exception exempt property of a bankrupt is ex- 
cluded from the opération of the provision giving to the appointment 
and quaHfication of a trustée of the estate of the bankrupt the efïeet 
of vesting such trustée with the title of the bankrupt to property. 
Bankruptcy Act, § 70a (Comp. St. § 9654). Therights of a bankrupt 
to property as exempt are those given by the state statutes, as construed 
by the courts of the state. SmalTey v. Langenour, 196 U. S. 93, 25 Sup. 
Ct. 216, 49 L. Ed. 400; Eaton v. Boston Trust Co., 240 U. S. 427, 
36 Sup. Ct. 391, 60 L. Ed. 723, Ann. Cas. 1918D, 90. 

[2] Controlling Texas décisions are to the effect that unsevered 
crops on land embraced in a rural homestead, which is made exempt 
by the Constitution of Texas (article 16), are included in such exemp- 
tion. Alexander V. Holt, 59 Tex. 205; Coates v; Caldwell, 71 Tex. 
19, 8 S. W. 922, 10 Am. St. Rep. 725 ; Pâte v. Vardeman (Tex. Civ. 
App.) 141 S. W. 317. The opinions rendered in the just cited cases 
show that the exclusion of such unsevered crops from the exemption 
is considered to be incompatible with the exclusive use and bénéficiai 
cnjoyment of the land itself to which the exemption entitles the owner. 
Above-pited Texas décisions, and others referred to in argument, évi- 
dence the existence of a settled rule that unsevered crops on homestead 
land are not suhject to be taken under prpcess for the enforcement of a 
demand to the satisfaction of which the land itself could not be sub* 
jected. Property not subject to be so taken is exempt within the mean- 
ing of section 70âof the Bankruptcy Act. Smalley v. Langenour, su- 
pra. 

The court did not err in making the ruling complained of. The péti- 
tion is denied. 
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GULF, C. & S. F. RY. CO. v, CLEMENT GRAIN CO., et al. 

(Circuit Court o£ Appeals, Fiftli Circuit. November 16, 1920.) 

No. 3580. 

Appeal and error ®='265(1) — Exceptions necessary to review flnding of court. 

Wbere an action at law is tried to tlie court witliout a jury, pursuaut 
to Rev. St. § 641) (Comp. St. § 1587), a gênerai finciing by the court is not 
reviewable, in the absence of exception to a ruling made in tlie prog- 
ress of the trial. 

In Error to the District Court of the United States for the Western 
District of Texas; Duval West, Judge. 

Action at law by the Guif, Colorado & Santa Fé Railway Company 
against the Clément Grain Company and B. E. Clément. Judgment 
for défendants, and plaintiflf brings error. Affirrfled. 

Nat Ilarris, of Waco, Tex. (Allan D. Sanford, of Waco, Tex., and 
O. B. Wigley, Terry, Cavin & Mills and G. B. Ross, ail of Galveston, 
Tex., on the brief), for plaintiff in error. 

J. W. Cocke, of Waco, Tex. (Davis & Cocke, of Waco, Tex., on the 
brief), for défendants in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. Plaintifï in error railway company sued 
défendants in error to recover certain switching charges. There was 
a gênerai déniai and certain afifirmative pleas. A jury was waived by 
written stipulation, and the court found for défendants in error. 

The finding of the court in a trial without a jury may be either gên- 
erai or spécial, and has the same efïect as a verdict. R. S. § 649 (Comp. 
St. § 1587) ; U. S. V. U. S. Fidelity Co., 236 U. S. 512, 35 Sup. Ct. 
298, 59 L. Ed. 696. In this instance the finding was gênerai. No 
spécial finding was asked; and none was made. 

A finding, whether gênerai or spécial, cannot be reviewed on writ 
of error, in the absence of exceotion to a ruling made in the progress 
of the trial. R. S. § 7G0 (Comp. St. § 1668) ; St. Louis: v. Western 
Union Telegraph Co., 166 U. S. 388, 17 Sup. Ct. 608, 41 L. Ed. 1044; 
Wilson v. Mérchants' Loan & Trust Co., 183 U. S. 121, 22 Sup. Ct. 
55, 46 L. Ed. 113. No exception was taken to any ruling of the court. 

The judgment is therefore affirmed. 



CLARKE V. ASMUS BOYSEN MINING CO. et aL 

(Circuit Court of Appeals, Eighth Circuit. Scptcmber 18, 1920.) 

No. 5356. 

Equity <S=>295 — Supplemental pétition for damages subséquent to accounting 
proper. 

In a suit to establùsh a trust in land, in which there was an accounting, 
plaintiff eau, after final decree and appeal therefrom, flle a supplemental 
pétition for damages for the deprivation of hls property which acçrued 
subséquent to the accounting, though he could not file such pétition for 
damages which he could bave clalmed on the t tcounting, 

<Ê=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the District 
of Wyoming; John A. Riner, Judge. . 

On pétition for rehearing, and application for modification of the de- 
cree. Decree modified, and rehearing denied. 

For former opinion, see 264 Fed. 492. 

Before CARLAND and STONE, Circuit Judges, and ELLIOTT, 
District Judge. 

, PER CURIAM. The pétition for rehearing and the application for 
modification of the decree heretofore ordered are denied, except that 
the opinion handed down in this case and the decree ordered therein are 
modified in the respects f ollowing, and in those only, to wit : 

That the decree of the trial court, denying leave to file the second 
supplemental pétition, be reversed, for the sole purpose of permitting 
appellànt an opportunity'to recover any damages arising from depriva- 
tion of the property involved, which damages, if any, hâve arisen since 
the closing date of the accounting heretofore rendered, and that the 
amount, if any, of such damages, be considered in striking the balance 
provided for in the order of this court upon this appeal. 



MEUKER STEEL BARREL CO., Inc.. v. CLEVELAND STEEL BARREL CO., 

and f Iiree other cases. 

(Circuit Court of Appeals, Sixth Circuit. November 12, 1920.) 

Nos: ■3400-3403. 

lé Patents <S='324(1)— Appeal from decree on supplemental blU not dismîssed 
as too late. 

Défendants In barrel patent InfrîUgement suit, after allowauce of tem- 
porary injunetion against them, begau manufacturing and selling a new 
type of barrel ; plaintilî filed supplemental pétition, claiming infringe- 
ment by the new type ; final decree, entered .lune 17, 1019, adjudged that 
plalntiïT's patent was valid aud Infringed by the original type of barrel, 
and not Ihfringed by the new type,- and ordered an accounting as respects 
the original type; défendants appeal ed' from the decree finding validity 
and inf rlngement by the original type ; on August 30, 1919, plaintiff ap- 
pealed from the decree finding noninfringement by the new type, and de- 
fendant moved to dismlss plaintiff's appeal as being, not from a final de- 
cree, from which an appeal might be taken more than 30 days after en- 
try, but from a decree which was interlocutory, because awarding an 
accounting. Held that, the cause of action set out in the supplemental 
bill being separate and distinct from the original cause of action, plain- 
tiff's appeal from the portion of the decree dealing therewith could be 
treated as if it were from a separate decree in a separate suit, and, such 
portion of the decree being final, plaintiff's appeal therefrom would be an 
appeal from a final decree, notwlthstanding the interlocutory nature of 
that portion of the decree dealing with the original pétition. 

2. Patents <&=328 — 891,895, for barrel head joint, held valid and infringed; 
' aiso liot infringed by substitiited type. 

The YOung patent. No. 891,895, held valid in so far as it relates to 
method of attaching chime to the barrel head joint and infringed by 
defendant's original type of barrel, but not infringed by their substi- 
tuted type of barrel, manufactured oy them after injunetion as to origi- 
nal type ; for, as the Young patent has little novelty, wliile it Is en- 
titlcd to protection as to Its spécifie construction, it is not entitled to 
any broad range of équivalents. 
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Appeal froni the District Court of the United States for the Eastem 
Division of the Northern District of Ohio; D. C. Westenhaver, Judge. 

Suits by the Meurer Steel Barrel Company, Incorporated, against 
the Cleveland Steel Barrel Company and against the Ohio , Corrugat- 
ing Company, respectively, From the decrees, plaintiff and défendants 
appeal, and défendants move to dismiss plaintifï's appcals. Motions to 
dismiss overruled, and decrees affirmed. 

Robt. S. Blair, of New York City, and Delos G. Haynes, of St. 
Louis, Mo. (Emery, Varney, Blair & Iloguet, of New York City, 
Brookett & Hyde, of Cleveland, Ohio, and Thomas J. Johnston and 
Manvel Whittemore, both of New York City, on the hrief), for plaintiff. 

Edward Rector, of Chicago, 111. (George B. Pitts and Walter L. 
Flory, both of Cleveland, Ohio, on the brief), for défendants. 

Eefore KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. Thèse cases were heard and submitted 
together. The Meurer Steel Barrel Company, Incorporated, commenc- 
ed an action in the District Court against the Cleveland Steel Barrel 
Company, and a separate action against the Ohio Corrugatlng Com- 
pany, for infringement of letters patent. No. 891,895, dated June 30, 
1908, granted to Frank E. Young, and assigned to the plaintiff. The 
barrel manufactured by the Cleveland Steel Barrel Company and the 
barrel manufactured by the Ohio Corrugating Company, which are 
claimed to be infringements of this patent, are substantially identical, 
and the records in each of thèse respective cases are substantially alike, 
so that they présent but a single questio. . 

[1] A preiin-.inary injunction was allowed. Shortly after the al- 
lowance of this temporary injunction, each of the défendants began 
the manufacture and sale of a new type of barrel, which new barrels 
manufactured by each of thèse défendants are also alike. The plain- 
tiff thereupon sought to punish the défendants for contempt of court 
in making and selling this new type of barrel. The court refused to 
punish for contempt, but suggested that the question as to whether 
the new type of barrel is identical with the old type, and an infringe- 
ment of plaintiff's patent, should be determined in a civil action, and 
further suggested that, to that end, the plaintiff file a supplemental pé- 
tition in each case, which was donc accordingly. Upon final hearing 
a decree was entered upon the original pétition, finding the Young 
patent, No. 891,895, valid and infringed by each of the défendants in 
the manufacture and sale of its so-ealled original type of barrel, and 
awarding an accounting as to the original pétition, and further found 
upon the supplemental bills that the new type of construction did not 
infringe the plaintiff's patent, and dismissed the supplemental bill in 
each case. 

The défendant appealed from the decree of the District Court find- 
ing the patent in suit valid and infringed by the original type of barrel, 
and the plaintiff appealed from the decree of the court finding its pat- 
ent not infringed by the new type and dismissing its supplemental bills. 
Each of the défendant appellees in the appeals taken by plaintiff be- 
low, being causes Nos. 3400 and 3401, filed a motion to dismiss thèse 
appeals, for the reason that the decree sought to be appealed from is 
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not a final order or decree from which an appeal may be taken more 
than 30 days after entry; but on the contrary an inséparable part of 
the interlocutory decree awarding an accounting upon the original 
pétition. It appears from this transcript that this decree was en- 
tered June 17, 1919, and that plaintiff's pétition for appeal in each 
case was filed August 30, 1919. It is contended on the part of the 
appellant in each case: First, that no question of jurisdiction is in- 
volved, because thèse cases are before this court on défendants' ap- 
peals, and that therefore the court may and will consider any issue pre- 
sented by the record which can be conveniently disposed of at this time ; 
second, that the decrees from which thèse appeals were taken are final. 

The original infringement, going on when the bill was filed, and the 
claimed infringement of plaintiff's patent by the new type of barrel, 
being manufactured and sold by each of thèse défendants after the 
temporary injunction had been allowed in the original action, consti- 
tute separate and distinct causes of action, and upon the latter cause 
of action the plaintiff was entitled to bring a separate suit to enjoin 
this infringement and for assessment of damages. Acting, however, 
upon the suggestion of the court, it filed supplemental bills in the 
original action. 

If, instead of a supplemental bill being filed, a separate action had 
been commenced, and in such action the decree of the court were identi- 
cal with the decree entered by the court upon the supplemental bill, 
there would be no question as to its finality. Clearly it is not so inter- 
woven or connected with the claims of the original pétition as to be 
incapable of séparation there from, or prevent it being treated the same 
as if separate decrees were entered in separate suits. 

The complète separability, as a practical proposition, of the issues 
raised by plaintiff's appeal from those raised by defendant's appeal, 
appears by the fact that no disposition of the latter can by any possi- 
bility require a reversai in the former. The question of infringement 
by the new type would be equally unaffected, whether the patent is held 
by this court valid or invalid, and whether or not the first type is held 
to infringe, and the second type could not be considered on the ac- 
counting, whatever the resuit of defendant's appeal might be. The two 
appeals ought, in the interest of orderly administration, to be heard 
together, unless jurisdiction so to do is wholly lacking. We think this 
is not the case, under the peculiar situation before us. The case is not 
in its practical aspect the same as if the appeals were from a decree 
holding certain claims valid and others invalid. 

It is clear from the peculiar facts and circumstances of thèse par- 
ticular cases that the dismissal of plaintiff's appeal would operate to 
defeat, instead of to accomplish the purpose and intent of, the statute 
preventing an appeal of a cause by piecemeal. For the reasons above 
stated, the motions to dismiss thèse appeals will be overruled. 

[2] The question of the validity of the Young patent bas been the 
subject of judicial investigation at least twice before the présent suits 
were brought, and in both instances this patent was held valid. In the 
case of Aleurer Steel Barrel Co. v. National Enameling & Stamping 
Co., 242 Fed. 273, the District Court discussed at length the advance 
of the Young invention over the prior art. The opinion in that case 
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wasread and considered by the District Court, Northern District of 
Ohio, Eastern Division, in tlie case of Meurer Steel Barrel Co., Inc., v. 
Jjraper Manufacturing Co., 260 Fed. 410, and that court reached the 
same conclusion. In thèse cases the same court discussed in détail the 
décisions in Meurer Steel Barrel Co. v. National Enameling & Stamp- 
ing Co. and in Meurer Steel Barrel Co., Inc., v. Draper Manufacturing 
Co., supra, and again reached the same conclusion as to the validity of 
the Young patent, and furttier held that défendants' original construc- 
tion did infringe, and that the new type described in the supplemental 
bill did not infringe the Young patent. 

In view of the fact that in the opinion in the case of Meurer Steel 
Barrel Co. v. National Enameling & Stamping Co. and in the opinion 
in the case of Meurer Steel Barrel Co. v. Draper Mfg. Co., supra, the 
prier art is fully reviewed and the distinguishing features of the Young 
invention fully discussed, it is whoUy unnecessary to burden this opinion 
with a restatement of thèse facts. It is sufficient to say that this court 
concurs in the conclusion reached by both of thèse courts in thèse sev- 
eral cases as to the validity of the Young patent. It is apparent, how- 
ever, that there is practically very little novelty in this invention over 
the prior art. It is not claimed that there is anything new in the seam 
uniting the bari'el and the head or in a chime ring. Whatever of in- 
vention there is in the Young device consists in the method of attach- 
ing the chime ring to this joint or seam, and the distinguishing feature 
of that method consists in the fact that the outer flange of the chime 
ring is bent under the interlocking joint or seam formed by folding the 
metals of the barrel end and head together. It follows, therefore, that 
while Young is entitled to protection as to this spécifie construction, 
he is not entitled to any broad range of équivalents. 

While this joint seam in défendants' original type of construction 
differs materially from the joint or seam of the patent in suit, never- 
theless it does form a shoulder on the outer side of the barrel under 
which shoulder the chime ring is clamped, not so far as in the Young 
invention, but far enough to perform an identical function, ail of which 
will more fully appear by the foUowing illustrations : 

CI.1BVBLAND BARREL 
PATENT IN SUIT (Défendants') 





It is therefore apparent that the défendants' original type is, to the 
extent above specified, an inf ringement of the patent in suit. 

In défendants' new type, the manner of attaching this chime ring to 
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DEFENDANTS' 
"NEW" BARREL 



the' interlocking joint is wliolly différent from the method employed 
in its old construction, or in the patent in suit, and is substantially the 
same as in Reynolds, 621,540, which consists of a recess or dépression 
on the inner side of the flange, into which the chime ring is fitted, and 
which holds it in place. This flange ring extends over the top and the 
outside of the interlocking joint, but its outer end 
is not fastened or folded under the shoulder on the 
outside, produced by the interlocking seam, which, 
as heretofore stated, is the sole advance of Young 
over the prier art. This new construction is shown 
in the f ollowing eut : 

This chime ring is held in place by this recess or 
shoulder on the inner side of the flange, and pres- 
sure on the upper and outer surface, as in Reyn- 
olds, which feature of construction Young partic- 
ularly sought to avoid, as appears in lines 28 to 35, 
inclusive, of Young's spécifications. It is clear, 
therefore, that the défendants' new tyne of con- 
struction is not an infringement of the Young pat- 
ent. 

For the reasons above stated, the decrees of the District Court, both 
on the original and the supplemental bills, are affirmed. 




W. BICKFORD CO. v. MERRILL. 

(Circuit Court of Appeals, First Circuit. November 18, 1920.) 
No. 1476. 

1. Patents <©=»167(1) — Claims coiistrued in light of spécification. 

A daim must be construed in tbe light of tlio .speeillcation. 

3. Patents <©=»239 — Process patent nvt infringed, if part of process is omittetl. 

A process patent is not infringed, wlieré any crie of the séries of acts 
whicli constitute tlie process is omitted, unless some équivalent act is 
substituted for the one omitted. 

3. Patents <S=>328— 1,231,183, for method of making moccasins> not infringed. 

The Merrill patent, No. 1,2.31, 18S, for method of constructing moccasin 
shoes, held not infringed. 



Appeal from the District Court of the United States for the Dis- 
trict of Maine ; Clarence Haie, Judge. 

Suit in equity by Harry E. Merrill against the W. Bickford Com- 
pany. Decree for complainant, and défendant appeals. Reversed. 

For opinion below, see 260 Fed. 207. 

Frank A. Morey, of Lewiston, Me., for appellant. 
Solomon W. Bâtes, of Portland, Me. (Robert Treat Whitehouse, of 
Portland, Me., on the brief), for appellee. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit 
Judges. 

^ssPor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Inflexe» 
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ANDERSON, Circuit Judge. This is a patent infringement case. 
The défenses are invalidity and noninfringement. The décision beiow 
was for the plaintifï on both issues. The défendant appealed. 

The patent, No. 1,231,183, was issued to Harry E. Merrill, on June 
26, 1917, on an application filed December 15, 1915. It is entitled 
"Method of Constructing Moccasin Shoes." The District Court held 
it valid and found an infringement of claim 1, which is as foUows: 

"The method of constructing moccasin shoes which comprises, first, securing 
a vamp to a sole, inserting a last, sliapins the vamp to the last before an upper 
is attachée!, and suhsequeutly attacliing the upper to the vamp to complète 
the moccasin." 

The District Court also found that the other four claims merely pre- 
sented the same process more in détail. 

[ 1 ] This claim must, of course, be construed in the light of the spéci- 
fications. Walker, Patents (5th Ed.) § 186, and cases cited. 

[2] "No process patent is infringed, where any one of the séries of 
acts which constitute the process is omitted by the supposed infringer, 
unless some équivalent act is substituted for the one omitted." Id. § 
338. 

[3] The plaintifï's spécification sets forth that the "invention re- 
lates to a novel method of making moccasin shoes" ; that in making 
the common type of moccasin the sole and vamp are formed of a sin- 
gle pièce of flexible leather, puckered by hand and drawn over the last, 
thus involving relatively large pièces of leather, because of the gather- 
ing and puckering where the varrip is sewed to the upper. Such con- 
struction is stated to be uneconomical, because of the waste of odd 
pièces of the large pièce of leather from which the bottom and vamp 
member is made, and because of the necessity of using the highest 
grade of material for both sole and vamp, because of the wear which 
must be withstood by the sole. 

The plaintiflf's alleged invention is stated to relate to a novel method 
of constructing moccasin shoes, whereby such disadvantages are large- 
ly overcome or minimized, and the moccasin also made with a small 
amount of time and labor. 

The accompanying drawings show that the plaintifï's moccasin con- 
sists of only four main parts: (1) The sole; (2) a single narrow strip 
of leather, called in the spécification 3. vamp ; (3) the tip or covering 
for the top of the foot, attached to the vamp ; (4) the ankle covering, 
which may be made of several parts, sewed together in the usual fash- 
ion for shoes. 

The method of construction is described as follows : A single nar- 
20w strip is attached by stitching or otherwise to the sole, so that the 
end seam of this narrow strip comes in the middle of the instep. When 
a two-piece vamp is used, both seams should be near the middle of the 
moccasin. Attention is directed to the fact that the vamp is a narrow 
strip, and that, by attaching it to the sole in the manner indicated, the 
vamp is caused to turn up substantially at a right angle with the sole, 
and that thus there is no appréciable puckering and gathering of the 
vamp as occurred in the old method of making moccasins. It is also 
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stated that an outer sole may be attached to the first sole by stitching 
or nailing. 

Erophasis is laid on the fact that, as the vamp and sole are of sepa- 
rate pièces of leather, and as the vamp is subjected to much less wear 
than the sole, it may be made of a poorer quality of stock; also that 
the vamp may be secured to the sole, either on the under side or on 
the upper side of the sole, and that, if secured on the under side, an out- 
er sole should be attached ; also that the arrangement of the seam near 
the middle of the moccasin éliminâtes the heel seam, thus, as is alleged, 
distinguishing it from moccasins of the former type. 

It is obvions that the foot covering thus described is not, accurately 
speaking, a moccasin at ail. Webster's Dictionary defînes a moccasin 
as'"a shoe made of deer skin or other soft leather, the sole and upper 
part being one pièce." The essence of the définition is that the sole 
and most of the upper part are one pièce. It is obviously a shoe, the 
output of a period or of conditions in which knowledge or facihties, 
or both, for attaching the sole to the upper, so as to be pràctically 
waterproof, were lacking. When, as in the case of the plaintiff's 
foot covering, the upper is of two distinct parts, the resuit is a shoe. 
The fact that it may look somewhat like a moccasin, with an additional 
outer sole attached, does not make it a moccasin. It is nothing but a 
shoe made out of pièces of leather, eut with full regard to economy, 
both as to the use of high-grade stock only where there is most wear, 
and as to preventing waste in large and unavailable scraps. 

It is also obvious that a shoe made under the plaintiff's patent is not 
wearable, unless made with a double sole to protect the edge of the 
vamp and the seam from speedy destruction, if the vamp is sewed on 
the lower side of the sole, or unless, if sewed on the upper side of the 
sole, a filler be put in the shoe to prevent the seam from hurting the 
foot of the wearer. Otherwise stated, claim 1, fairly construed, does 
not cover a process of making a complète, practicable shoe. 

In the view we take of this case, it is unnecessary to détermine 
whether a shoe, thus made, involves any invention ; for, assuming that 
the court below was correct in holding the patent valid, we are con- 
strained to the view that defendant's shoe is made by a différent pro- 
cess, and that there is no infringement. 

The vamp of the defendant's shoe is not a long narrow strip, like the 
plaintiff's; it is a horseshoe-shaped pièce of leather. In the inside of 
this horseshoe-shaped vamp is sewed by zigzag stitches another pièce 
of leather, which cornes under the bail of the foot and opérâtes as a 
filler. The vamp, when attached to the inner sole or filler, is nearly 
fiât, so that when it is brought up around the last, the puckering effect 
that the plaintiff claims he avoids by the use of his narrow straight 
strip is not eliminated — at any rate to any substantial degree. When 
the defendant's shoe is lasted, the vamp has to be brought over the toe 
of the last and sewed to the leather constituting the tip or covering 
of the top of the foot, substantially in the same way as was required 
in making the old moccasin. Moreover, the defendant's vamp does 
not, like the plaintiff's vamp, extend ail the way around the sole; it 
extends on both sides only to the instep. The rear part of the de- 
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fendant's shoe on both sides atid around the ankle is madelikè other 
shoes in common use for many yèars. Back of the filler stitched zig- 
zag within the horseshoe-shaped vamp is another supplementary filler, 
shown in one of the exhibits as made of wood, and coveréd by a pièce 
of canvas nailed down. It is obvious that in the defendant's shoe the 
pièce of leather stitched zigzag to the vamp — whether that pièce of 
leather be called a sole or called a filler — does not perf orm the office 
of a true sole; outside of it and secured to the vamp are one or more 
soles, which are attached after the lasting takes place; whereas the 
plaintifï's vamp, consisting of one or at most two practically straight 
pièces of leather, is attached directly to the real sole before the lasting. 

Taking the construction of the shoes and the processes of manu- 
facture together, the defendant's shoe is radically différent, both in 
method of construction and in resuit accomplished. Both plaintiff and 
défendant are manufacturing comparatively cheap and economically 
made shoes. Neither shoe is a moccasin, and the two products re- 
semble each other only in minor aspects. 

The resuit is that — assuming without intimating any opinion thereon 
that plaintifif's patent involves real invention — the défendant has been 
guilty of no infringement. 

The decree of the District Court is reversed, and the case is remand- 
ed to that court, with direction to dismiss the bill, with costs, arid the 
appellant recovers its costs of appeal. 



CRANE & BREED MFG. CO. v. ELGIN SILVER PLATE CO. 

(Circuit Court of Appeals, Seventli Circuit. October 5, 1920.) 
. No. 2765. . 

1. Patents <Ê=>328 — 46,108, for burial casket handle design, not infringed. 

Design patent No. 46,108, for burial easlcet handle, held not infringed. 

2. Patents <S=>252 — Test of similarity of design stated. 

If, in the eye of an ordinary observer, glving such attention as a pur- 
chaser usually gives, two designs are substantially the same, if the re- 
semblaiice is such as to deceive such an observer, inducing him to pur- 
chase one, supposing it to be the other, the first one patented is infringed 
by the other. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit by the Crâne & Breed Manufacturing Company against the 
Elgin Silver Plate Company. From decree of dismissal, plaintifï ap- 
peals. Aifirmed. 

A. F. Herbsleb, of Cincinnati, Ohio, for appellant. 
Francis W. Parker, of Chicago, 111., for appellee. 

Before BAKER and PAGE, Circuit Judges, and FITZHENRY, 
District Judge. 

(Ê==)For other cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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PAGE, Circuit Judge. [1] Plaintiff appellant brought suit in the 
District Court of the United States for the Northern District of Illi- 
nois, as the owner and for infringement of design patent No. 46,108, 
for burial casket handle, dated July 21, 1914, issued on assignment 
from Charles Blesch, and this is an appeàl to reverse thedecree dis- 
missing the bill of cômplaint for want of equity. 

It is claimed that plaintiff apjpellant's design: 

FiGùJtE 1. 




— is infringed by défendant appellee's design (unpatentcd) ! 

Figure 2. 




Figure 1 represents the design shown in the patent, which does not 
describe the design. 

[2] It is admitted in argument that the plate and handle bar are old. 
Plaintiff appellant's rights, if any, are confined to the particular design 
shown. Applying the test adopted in Gorham Ce. v. White, 14 Wall. 
.SU, 20 Iv. Ed. 731: 

"That If, In the eye of an ordlnary observer, glrlng such attention as a 
purchaser usually gives, two designs are substantially the same, if the resem- 
blance is such as to deceive such an observer, Inducing hlm to purchase one 
supposing it to be the other, the first one patented is infringed by the other" 
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— it seems perfectly apparent that there can be no infringement. Con- 
fining the vision of the eye strictly to the designs, there is no point of 
resemblance between the two, except that each plate présents a broad, 
undecorated surface. The distinctive feature of défendant appellee's 
plate is a flat panel, surrounded by an undecorated border, the top and 
bottom Unes of which are parallel, and the end lines are also parallel. 
In plaintiff appellant's plate there is a panel that is not flat, but has a 
vertical ridge in the center, very marked at the top, but growing less 
as it nears the bottom. The top border lines are brokén, and corne to 
a point in the center, and in front of the balance of the plate (see end 
view of plate. Figure 1). There are other marked différences. There 
is nothing in the record that shows that any one was deceived. The 
différence in price would account for increased sales of the later han- 
dle. It is almost impossible to imagine that plaintiff appellant's plate 
could be mistaken for the flat, unarched surface, with parallel lines, 
shown in the défendant appellee's device. Even though the rule laid 
down in Ashley v. Weeks-Numan Co,, 220 Fed. 902, is correct, viz. 
it is not proper to place the two side by side, to détermine whether or 
not there are certain dififerences, but that a correct test is whether the 
ordinary observer, giving such attention as a purchaser usually gives, 
would purchase the one believing it to be the other, it is difficult to see 
how a purchaser who had ever seen the two separately, and had any 
accurate mental picture of what each looked like, could mistake one 
for the other. 

We are of opinion that there was no deceptive likeness between the 
two handles, and that there is no infringement. We do not pass upon 
the question of patentability of the design. 

The decree is affirmed. 



BEECROFT & BLACKMAN, Inc., v. ROONEY et al. 

(District Court, S. D. New York. October 20, 1920.) 
No. E16-240. 

Patents <^='129 — Estoppel to deny that patentée was flrst inventer. 

Défendants, who made no objection when advised by complainant that 
he intended obtaining a patent for an invention whieh they had dïscusKsed 
together, under which they should hâve a sliop right so long as he re- 
mained in their employ, but acquiesced and for sonie years manufactured 
the patentod device, helâ estopped to deny that complainant was the flrst 
inventer. 

Patents €=328 — 1,344,944, for cabinet stand for talking machines, valid 
and infringed. 

The Beecroft patent, No. 1,244,944, for a cabinet box stand for talking 
tnachmes, held valid and infringed. 

Patents <^='187 — Shop right not established. 

Défendants held not to hâve any permanent shop right to manufacture 
under a patent obtained by an employée, where they were notified by 
hlm, before making any considérable expenditure for .such manufacture, 
that the shop right would be limited to the term of bis employment. 



'or other cases see same topic & KBY-NUMBBE in ail Key-Numbered Digests & Indexes 
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In Equity. Suit by ; Bèecrof t & Blackman, Incorporated, against 
Laurence J. Rooney, , doing business as Laurence J. RcHDney Company, 
and the Long Furniture Company. Decr«e for complainant. 

W. H. Crichton Clarke and George B. De Luca, both of New 
York City, for plaintiff. 

James H. Griffin, of New York City, and E. Gn Siggers, of Wash- 
ington, D. C, for défendants. 

LEARNED HAND, District Judge. This is a suit upon a patent 
granted to Clément Beecroft on October 30, 1917, for a cabinet box 
stand for talking machines. He is assigiior to the plaintiff, which 
is a corporation, of which he is a member, and the infringement of 
the patent by the défendant is conceded. Four défenses are raised: 
First, that Beecroft is not the first inventor; second, that the patent 
is invalid ; third, that the défendant has an implied shop right ; and, 
fourth, an express shop right. 

Before going into the défenses, it is necessary to make some state- 
ment of the character of the patent itself, and in order to do that 
the most intelligent way is to describe the prior art. It appears that 
the Victor Talking Machine Company, which every one knows is a 
very large manufacturer and seller of thèse talking machines, had 
two kinds of models: First, what I may call a table machine; and, 
second, a floor machine. The table machine consists of a square box 
which contained the mechanism for rotating the plate, the dial, and 
tone arm, and which is only about a foot or 18 incties in height. This 
is a good deal cheaper than the larger machine, which was intended 
to stand on the floor, and had a qlosed cabinet belowing the talking 
machine proper. Within this cabinet it was customary to keep the 
records and books of records, as every one knows. 

It was early discovered by shrewd manufacturers and salesmen that 
they could undercut the larger Victor machine by a cheaper stand 
or cabinet, 'Separate from the talking machine proper, and so ar- 
ranged that the, table machiiie might be placed upon the stand and 
held firmly in position. The base of the original table machines had 
a straight-edged molding on four sides,' which the top of the cabinet 
could be made exactly to fit, so tl^at the two would give the appearance 
of the larger machine. Thus the stands were made with a molding 
around the edges, into which the straight molded edges of the table 
machine fitted, insuring not only absolute alignment, but no displace- 
ment when the machine was wound up. 

It was in this stage of the art that the plaintifï's patent appeared. 
Hè seems to bave fîrst suggested to the défendant the idea of manq- 
f acturing thèse stands, though there in no invention in that, and no 
one claims it. Some time in Jahuary or February of 1915 the Victor 
Company (which had become quite alive to the practice that had grown 
up in the trade), with a good deal of ingenuity, I think, devised a 
table machine which they thought would prevent its further continu- 
ance. Instead of having the base of the table machine a straight-edged 
molding, which could be made to fit solidly on top of the stand and 
give the appearance of a single pièce, like their floor machines, they 
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made . the base with four legs and a ■ scroll running • along the side. 
The conséquence was that, if any one placed the table machine upon 
a stand, such as the défendant was manufacturing, it would appear 
at a glance that it was not the floor machine, but that it was a poof 
makeshift. Obviously the market of the défendant for their sepa- 
rate cabinets was very much injured. 

This caused a good deal of concern to the défendants, and appar- 
ently to other manufacturers, who were doing the same thing as they. 
For some time it was impossible to see the new table machine vvhich 
was called by the Victor Company No. 9, but eventually, on the 28th 
of February, A. C. Long, who is the gênerai manager of the défend- 
ant, with the plaintiiï, if I may call him so, Beecroft, did see one of 
thèse new model Victor No. 9 table machines in New York. Loiig 
at that time measured very carefully the external dimensions of the 
base of this machine, and as well as he could make a sketch of the 
scroll which connected the two. He had a model made in the shop, 
as iiearly as he could frcm thèse measurements and the drawings. 
Through the month of March, 1913, it is quite clear from the cor- 
respondence that Naill, the sales manager of the, défendant, wascon- 
cerning himself with, and was writing to Beecroft about, the most ef- 
fective way to meet this last move of the Victor Company. He made 
several suggestions, and Beecroft made several suggestions. 

Beecroft's suggestions seemed at that stage to hâve been rather in- 
effective, and would not hâve turned out to be practicable. On March 
27th Naill asked Beecroft to come to the résidence of the défendant, 
which is in Hanoyer, Pa., for the purpose of an interview concern- 
ing this matter, and it is unquestionable that he came there on the 
29th of March, which was a Monday. He had an interview, I hâve 
no doubt, although that is in dispute. I say I hâve no doubt, be- 
cause of the contemporaneous entries made in his diary at that time, 
The fact that this is denied in no sensé is ahy imputation on the wit- 
nesses, who deny it, for any such matter, now being at a distance of 
pyer five years, may hâve escaped their recollection. 

What took place at that interview détermines the issue of priority, 
and it is as well, therefore, at this point, to describe what the inven- 
tion was. In order to cover the legs and scroll of the new No. 9, 
the patent discloses a molding rising from the top of the stand to the 
level of a bead at the bottom of the skirt or waist of the table machine. 
Since the legs and scroll flare outwardly, the molding must be bent in- 
ward to meet the bead at the bottom of the waist, else there will be 
an unclosed gap of about one-quarter of an inch, which would betray 
the fact that the machine was not single. But to bend inwards ail 
four moldings was to make it impossible to set the table machine on 
the top of the cover. Hence the patent disclosed one removable mold- 
ing and dire.çtedthat the machine should be slipped in place; the re- 
moved molding being then reset. 

This invention Beecroft says that he disclosed fully at the inter- 
view of March '29th, using a borrowed machine then there. This is 
sharply dispùted by Long and Naill, and inust, taken aloiie, be doiibt- 
ful. I really do not believe that there was any borrowed machine 
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présent, and I think that probably the model made by Long was prés- 
ent, as he says it was. Be that as it may, certainly Naill and Bee- 
croft were in Baltimore the next day looking for a machine, and 
Naill that night wrote a letter to Long, which pretty effectually 
disposes of Beecroft's daim. He there shows a device very similar 
to the patent, but with the moldings straight, so that the machine can 
be Hfted in and out. The restllting interstice between the bead of 
the waist and the bead of the molding he complains of as a defect, 
which it was. I find that letter compelling proof that Naill could not 
hâve heard or understood Beecroft, if Beecroft disclosed the com- 
plète invention on the day before, and I must own that it is impossible 
to suppose that he did not understand it. If the case stopped hère, 
I should, I think, be obliged to hold that the défendant had carried 
even the burden of proof beyond a reasonable doubt. 

[1] However, in view of the later conduct of the parties, I do not 
find it necessary to make any finding whatever on that issue, because 
I think that, even though the fact be as the défendant asserts, they 
are estopped to assert it. The resuit is that I do not mean to uphold 
the patent in gênerai, but I do against this défendant. The facts on 
which the estoppel dépends are as follows: 

Beecroft was again in Hanover on April lOth, and on April 12th 
he wrote to Naill, saying that he proposed to take out a patent upon 
this îdea, which he had suggested, and that he would entertain nego- 
tiations for an exclusive license to the défendant. Naill answered 
without any dissent, and Beecroft proceeded to retain a lawyer. Again 
on May 21st Beecroft wrote Naill, saying that it must be understood 
that the défendant should hâve a shop right under bis patent, when 
issued, for so long as he continued in its employ. Naill again acqui- 
esced by not objecting. Beecroft went on, filed bis application, and 
paid whatever expenses this occasioned. He continued to serve the 
défendant upon the understanding created as I hâve said. Finally, 
on Octobér 16, 1917, just on the eve of the patent's issue, he again 
repeatedhis claim, and Naill again did not protest. Thereupon hè 
paid his fée and got his patent. 

AU this makes it justly obligatory on the défendant, whatever the 
facts, not now to raise the issue of Beecroft's first invention. In- 
deed, it is strong évidence on the issue itself, strong enough at the 
hearing to hâve put me in some doubt. On reflection, I feel Naill's 
letter of March 30th to be more conclusive than I then did; but the 
resuit is the same, so far as thesé parties are concerned. The défend- 
ant certainly never meant to dispute Beecroft's claim until some time 
a f ter suit was brought. When the relations between them broke, and 
when Beecroft was threatening suit, they raised no such question, but 
relied upon their shop right. Indeed, they maintained this position, 
even af ter suit brought, and it was probably only af ter their attor- 
neys advised them that they sought to dispute his rights. Certainly 
it was then too late. Beecroft had too long relied on their inaction, 
and had donc too much on the faith of their assent, to let the whole 
issue be nôw unravelled as théy ptopose. Hence, without deciding the 
issue of first invention at ail, I décline to allow it to be interposed 
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in this suit. Others may urge it, if it becomes relevant later. Even 
this défendant may dispute the validity of the patent for lack of in- 
vention, but that it was their discovery, and not Beecroft's, for what 
it may be worth, that I think they clearly are concluded against dis- 
puting. 

[2] The next question is as to the validity of the patent; i. e., 
M'hether or not it is for an invention at ail. It is quite true that it 
seems a very simple solution at first blush, and it is not without sig- 
nificance that the examiner originally declined to allow it under a 
patent to a man named Vaughn for a tray in a baby's chair. I do 
not think that the mechanical ingenuity involved in the patent requires 
any invention, and, judged from the point of view of the examiner 
alone, I should entirely agrée vvith him that, if there was any inven- 
tion, it was disclosed in Vaughn. I think any shrewd, live artisan 
would know how to put the machine with the spreading legs inside 
the four moldings. But that is not the whole story, because the real 
question is whether it took any invention outside of the capacity of 
the ordinary artisan to take the new model 9 of the Victor Company, 
and to fit it into a new stand in such a way as to retain the appearance 
of a unified structure. 

I think, on the whole case, that the patent must prevail. In the 
first place, it is of some significance to my mind that the Victor Com- 
pany, which is a shrewd, aggressive organization, devised this ma- 
chine for the very purpose of preventing exactly what Beecroft ac- 
complished. They thought they had made a machine which would 
eflfectively protect them in maintaining their hold on the market for 
the floor machines, which hâve been grearly interfered with by the 
trade practice which had grown up. That is the first bit of évidence. 
The second is that there was another effort, by a firm known as 
Solters, to do the same thing, and they failed. They attempted to 
make the top moldings of the stand or cabinet such that it would fit 
the scroll work on the bottom of the new model, and they could not 
accomplish it because there was an undercut curve on both sides of 
the legs, which prevented a neat fît. 

Again, Naill in his letter to Beecroft of the 27th of March said that 
it was a "mighty hard job"; and there is Naill's letter of March 30th, 
in which he made another inefifective effort, just as Beecroft had done 
earlier. In other words, we hâve a situation in the art in which pëo- 
ple were trying to meet a difficulty which the Victor Company had 
deliberately devised, to be, I suppose, as baffling as possible. In the 
face of ail this, it does not seem to me that I ought to say it was a 
work which any journeyman could devise. 

[3] The second two défenses I will take up together. The ques- 
tion really is whether the défendants hâve a shop right. Now, I un- 
derstand the rule of shop right to be this: That where an emplovee 
makes an invention, and allows his employer to develop it with his own 
resources, and to market it, and establish a trade in it, he cannot, after 
he leaves the employer, prevent him from going on, and so compeJ 
him to lose ail the investment that he bas put in, and the trade he 
bas established, unless at the outset he gives him some warning. The 
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rule is entirely équitable,; thîs books put in the form of an estoppel. 
Gillv. U. S., 160 U. S, 426, 430, 16 Sup. Ct. 322, 40 h. Ed. 480; 
Lane & Bodley Co. v. Locke, 150 U.; S. 193, 14 Sup. Ct. 78, 37 L. 
Ed. 1049. 

The question, therefore, is how early Beecroft gave the défendants 
to understand that they wére not to hâve a shop right, and what their 
attitude v^^as in the face of any déclarations of his on that score. The 
•plaintifï urges that the letter of April 12, 1915, was a sufficient notice 
that Beecroft did not mean to allow them to hâve any shop right. I 
think that letter must probably be read as referring only to an ex- 
clusive license, and that, strictly speaking, it may not be taken as 
a dissent from their shop right, though possibly Beecroft thought that 
it covered that as well. Gertainly it showed that at the very beginning 
lie vk^as raising a question as to their manufacture. However that 
may be, on May 21st, which was about six weeks later, he wrote a 
letter which showed very clearly that he meant to limit any shop 
right to the term of his continued employment with them, and un- 
less they had at that time acquired a complète shop right, no act of 
theirs thereafter could bestow it upon them, for it was a very clear 
warning. 

What had they done before May 21st? They had made moldings; 
they had completed some of their stock, though the amounts are not 
very great. Mr. Siggers shows me in a book, in one instance some 
13 moldings, and in another some 4 moldings ; but the moldings are 
not very numerous. The exact araount that they had invested up 
to that time does not appear. They had not, I think, actually mar- 
keted any, or if they had, they were very f ew. They went on af ter 
the 21st of May, without any dissent from Beecroft's assertion that 
their shop rights were to be limited to the term of his employment, 
and they went on after October 16, 1917, without any such dissent, 
allowing him to act upon a very natural inference arising from their 
apparent consent. As the whole matter is équitable, it seems to me 
.very clear that their time to .protest was at the time when they got 
the fîrst clear notice. I think their inaction and thçir failure to prove 
that there was any substantial investment before May 21st takes the 
case out of the ordinary rule. 

I therefore feel that the évidence justifies overruling the défenses 
of the défendants, and plaintifï may take a decree, but without costs. 



SHAPIRO & AEONSON V. FRANKLIN BRXSS FOUNDRY 5ol' 

(268 F.) 

SHAPIRO & ARONSON, Inc., v. FRANKLIN BRASS FOUNDRY et al. 

(District Court, E. D. Pennsylvania. October 25, 1920.) 
No. 2003. 

Patents ©='328 — 52,969, for design for chandelier am», valid and infrii^ed. 

The Rosenberg design patent, No. 52,969, for a design for a chandelier 
arni, held valid and infrlnged. 

In Equity. Suit by Shapiro & Aronson, Incorporated, against the 
Franklin Brass Foundry and A. Slotko, doing business as the Famous 
Chandelier Company. Decree for complainant. 

Dodson & Roe, of New York City, and J. Bonsall Taylor and E. 
Hayward Fairbanks, both of Philadelphia, Pa., for plaintifif. 

Julius C. lycvi and Hector T. Fenton, both of Philadelphia, Pa., for 
défendants. 

DICKINSON, District Judge. Letters patent No. 52,969 were is- 
sued February 4, 1919, for a design of the arm of a chandelier. The 
défendant made use of the very thing which was patented. In con- 
séquence no question of infringement arises. In further conséquence) 
the sole issue preseilted is that of validity. Every article of manufac- 
ture intended for use présents, or may présent, artistic as well as 
utility features. The obvious motive for the enactment of the law 
authorizing the grant of patents such as that held by the plaintiff, is 
to encourage, and by the promise of a monopoly as a commercial 
reward to stimulate, efforts to produce results in manufacture which 
appeal to the artistic sensé. One of the conditions of the grant of the 
monopoly is that the design shall be "new, original and ornamental." 
What may be called the ordinary patent is granted for what is "new 
and useful." In determining whether an article of manufacture 
possesses patentable novelty and utility, we bave for our guidance 
fairly definite standards. The rule of admeasurement is fairly well 
known and definite. In passingupon the originality and beauty ofa 
design, we are driven to the measure which "the elastic chord of 
feeling'' gives us. The test of utility, to which we are often referred, 
is of very little practical aid to us. It is, of course, true enough that, 
if a design possesses artistic merit, it is ex vi termini attractive, and 
because of this will be in demand. 

Aside from the difficulty always présent of making sure whether 
commercial success is due to the merits of the commodity or to the 
arts of the salesman, we hâve, in every controverted case, the sure re- 
suit that the design is patentable. This is for the reason that, unless 
the design makes the article attractive, so as to be in demand, no one 
would bè tempted to trespass upon the rights of the patentée, and no 
patentée would go to the expense and trouble of defending a monopoly 
which was not worth defending. The right to monopolize the sale of 
something which could not be sold would be a monopoly of nothing. 
It follows, almost as of course, that the only cases presenting them- 

<g=3For other cases see same topic & KEY-NUMBBR in ail K<- -Numbered Digesta & Indexes 
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selves for décision are cases in which the élément of more or less 
commercial success appears. The test of the appeal made to the ar- 
tistic sensé is intelligible enough, but too variable to be of value. The 
question, then, is one of taste, the absence of standards of which is 
voiced for us in the phrase de gustibus non disputandum. More or 
less unsatisfactory as thèse tests are, they are ail we hâve to enable 
us to détermine whetlier a design is "new, original and ornamental." 

The doctrine is invoked by the capable counsel for défendant that 
a design must possess something more than artistic merit, in that it 
must also be both "new" and "original." Thèse words, although con- 
veying something of the same meaning, are not synonymous. A design 
may be new in the novelty sensé, as a spécifie design, and yet possess 
nothing of what is termed originality. The thought intended does not 
lend itself readily to expression. We get the essence of it in many 
phrases in common use, such as will readily occur to any one. Origi- 
nality, among other things, is the converse of the commonplace and of 
the stereotyped. The essence of the thought is of something originated 
— of something created. A design may be new, without being original, 
in this sensé. After ail, hovifever, originality can be perceived or 
sensed only by being felt, in much the same way that the artistic ap- 
peals to us. 

Applying thèse tests, and starting with the prima facie right im- 
plied by the grant of the patent, we feel constrained to make the find- 
ing of validity in favor of the plaintiff. This. finding is confirmed 
by the attitude of the défendant. Although the novelty and originality 
of this design is denied by the défendant, the real défense is based upon 
the averment that the use of the patented design was abandoned as 
soon as the défendant learned of the rights claimed by the plaintifï, 
and that the extent of the use was in itself negligible. 

The position is taken that an injunction could hâve no other than 
an advertising value, and that a decree for an accounting would be 
whoUy futile. This brings into view the question of a compliance with 
R. S. § 4900 (U. S. Comp. St. § 9446). The Act of February 4, 1887 
(Comp. St. §§ 9476-9477), imposes a penalty of $250 for the un- 
authorized use of a design. This is in the nature of minimum dam- 
ages, as it is further provided that, if the profit received from the 
unauthorized use exceeded $250, the défendant is answerable for 
the excess. It has been held that the $250 by way of spécial damages 
cannot be recovered without a compliance with R. S. § 4900. Dunlap 
V. Schofield, 152 U. S. 244, 14 Sup. Ct. 576, 38 L. Ed. 426. 

This deprives the patentée of ail claim for damages, unless con- 
structive or actual notice of the patented right was given. No con- 
structive notice was given, but âctual notice was received on a date 
which the testimony does not disclose. This finding is made, notwith- 
standing the absence of proof that definite notice of the number or 
date of the letters patent was given, because the défendant accepted 
the notice as notice both of the patent right and that the défendant 
was infringing, and claims to hâve acted upon this notice by desisting 
from the infringement. Whether the défendant did thereafter in- 
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fringe, and the extent of the infringement as measured in profits 
received, is a finding best deferred until an accounting is made. 

The finding now made is therefore confined to the features of the 
validity of the letters patent, infringement by the défendant — the right 
of the plaintiff to a writ of injunction, and to an accounting for profits, 
with the right to recover for actual damages, or the minimum damages 
of $250, and for any profits in excess thereof, if it shall afterwards be 
found that the defi^ndant continued to infringe after notice of the 
plaintiflf's rights. The right of the plaintiflf to recover any daniages, 
either actual or the spécial damages allowed by the act of 1887, is dé- 
pendent upon the finding hereafter to be made of whether the défend- 
ant continued the infringement after notice. The plaintiff, however, 
is entitled to an accounting for actual profits, independently of any 
such finding; this court having held that R. S. § 4900, dénies the 
recovery of damages, but not profits. Churchward v. Bethlehem 
(D. C.) 262 Fed. R. 438. 

We appreciate at its full value ail which has been so strongly 
urged upon us in respect to the duty of a chancellor to withhold a de- 
cree which would be futile in its opération, or resuit in nothing other 
than harassment to the défendant. If it should develop to be the 
true State of afifairs that the défendant was guilty of infringement only 
in one isolated act, and that he wholly desisted after notice of the plain- 
tiff 's rights, there would surely be no real occasion to issue either a writ 
of injunction or to require an accounting. Acceptance of the unsup- 
ported statement of the défendant, however, would be fraught with 
danger, 

This cause being on the equity side of the court, we hâve control 
over the costs. If plaintiff goes into an accounting, and there de- 
velops that there is nothing of which an accounting can be made, the 
disposition of the costs of the inquiry will be within the control of the 
court. Ail danger of an improper advertising use of the decree can 
easily be taken care of in the decree which is made. 

A decree embodying thèse findings and incorporating the thought 
that no advertising use shall be made of the decree may be submitted. 



SAYRE et al. v. BKEWSTEK, Internai Revenue Collentor. 

(District Court, N. D. New York. October 30, 1920.) 

1. Pleading <S='214(5) — Demurrer adinits allégations of fact, but not conclu- 

sions. 

A demurrer to the complaint admlts aU allégations of fact, but does 
not admit conclusions. 

2. Internai revenue <S=>8 — State transfer tax is déductible from the estate 

in detennining fédéral tax. 

Tlie New York transfer tax, which was approved and allowed by the 
Surrogatp's Court .ind paid by the executors, is a charge against the 
estate allowed by the laws of the jurisdiction under which it is being 
administered witliin Act Sept. 8, 1!)10, tit. 2, § 203 (Comp. St. § mSGV^A), 
which should be deducted from the amount of the estate before the 
United States tax was computed. 

^=3Fo» other cases see same topic & .KKY-NUMBEH In ail Key-Numbered Digests & ludex^ 
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3. Pleadii^ <&='204(2)-r-Deinurrer to whole complaint overruled, if any 
cause of action is stated. 

^ Where a complaint sought to recover from the collector of internai 
revenue as a whole the amount of the estate tax paid under protest, a 
demurrer to the complaint for failure to state a cause of action must be 
overruled, if plaintiff was entltled to recover a part of the sum pald. 

Action by James Sayre andanother, as executors of the last will 
and testament of Théodore S. Sayre, deceased, against Neal Brewster, 
as Collector of Internai Revenue for the Twenty-First District of the 
State of New York, demanding judgment in the sum of $19,657.49, 
with interest on $17,999.71 of said sum from February 23, 1917, and 
interest on $5.12 of said sum from April 4, 1917, and interest on $1,- 
542,66 of said sum from January 30, 1918. On demurrer to the com- 
plaint. Demurrer overruled. 

Théodore L. Cross, of Utica, N. Y. (H. T. Newcomb, of New York 
City, of counsel), for plaintififs. 
D. B. Lucey, U. S. Atty., of Ogdensburg, N. Y., for défendant. 

RAY, District Judge. The défendant demurs to the complaint on 
the ground that "the complaint fails to state facts suiïicient to con- 
stitute a cause of action." The complaint allèges the appointment 
and qualification of the plaintifïs as executors of the last will and tes- 
tament of Théodore S. Sayre, deceased, which death occurred Decem- 
ber 7, 1916, and contains the usual allégations as to the résidence of 
the deceased and that he lef t a will. The will, which was duly probated, 
contains the foUowing provisions: 

"First. I order my executors herelnaf ter named to pay ail my just dètits 
and my funeral expenses, also any taxes which may legally be imposed upon 
the legacies and devises hereby made, It being my will that said legacies and 
devises be pald in fuU without rebate or déductions." 

"Fifteenth. I glve, devise and bequeath ail the rest, residue and remftlnder 
6f my property, real and persoual, and of every name and nature, and where- 
soever situa ted, in equal shares to my nephew and nièces (children of my 
deceased brother Charles), namely, James Sayre. George S. Sayre, Caroline 
A. Sayre, Anna L. Sayre, Amelia V. R. Sayre, and Leonora Sayre Platner." 

The deceased was survived by his residuary legatees named in the 
will, whose names are set forth in the complaint, and it is alleged 
that thèse persons were adjudged to be the residuary legatees by a de- 
cree of the Surrogate's Court of.Oneida county, the court having ju- 
risdiction of such matter. In such surrogate's decree each of such 
residuary legatees was decreed to be entitled to receive one-sixth of 
thç, residuary estate of said décèdent. The complaint then allèges that 
there was assessed against the estate of said décèdent by the surro- 
gateof said county of Oneida, by an order made January 26, 1917, 
a transfer tax due and payable to the state of New York in the sum of 
$34,582.25, which tax, less a discount of $1,729.11, was thereafter and 
on the 5th day of February, 1917, paid and satisfied by the payment 
to the comptroller of the state of New York of the sum of $32,853.14, 
which payment was sanctioned and approved as an administration ex- 
pense by an order of the said Surrogate's Court entered July 31, 1917. 

'or other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The whole of this tax was paid by the plaintiffs as executors, out of 
the residuary estate of said décèdent by direction and authority of said 
Surrogate's Court. 

The complaint also allèges that prior to and on February 23, 1917, 
the défendant, collector of internai revenue, claimed and demanded of 
the plaintiffs, as executors aforesaid, the sum of $17,999.71, which he 
claimed had been lawfully as.sessed against said estate of said Théo- 
dore S. Sayre by the Commissioner of Internai Revenue of the United 
States, pursuant to certain provisions of title 2 of the Act of Congress 
of September 8, 1916, and amendments thereof (Comp. St. §§' 6336%a- 
6336V2m), and also allèges that February 23, 1917, under duress and 
with protest, and to avoid penalties threatened by the défendant, the 
plaintiffs, as executors aforesaid, paid to the défendant the said sum 
of $17,999.71 out of the residuary estate of the said décèdent. The 
complaint then allèges a further demand of the additional sum. 
of $5.12, which the défendant claims should hâve been included and 
paid, and that same was paid under like circumstances and with like 
]jrotest, and further allèges that prior to and onjanuary 30, 1918, the 
défendant claimed and demanded of the plaintiffs an additional sum 
of $1,642.66, which he claimed had^ been lawfully assessed against 
said estate under the same authority of law, and that same was paid 
under duress and with protest, and to avbid penalties threatened by 
the défendant. . : i 

The complaint then allèges that "in making his said demand, and 
prior to and on January 30, 1918, for the said sum of $1,642.66, the 
défendant pretended to be authorized by the régulation purporting to hë 
issued in accordance with said title 2 of said Act of Congress of Sep- 
tember 8, 1916; and amendments, and known as Treasury Décision No, 
2524," and which régulation is then set out in full and reads as follows; 

"Treasury Department, 

"Office of Commissioner of Internai Revenue, 

"Washington, D. C, SeptemBer 10, 1917.: 
"To Collectors of Internai Revenue : 

"An exhaustive study of the nature of state Inherltance taxes has led thlH 
office to the conclusion that amount.s paid to states on accoiint of Inherltance, 
sucee-ssion, or legacy taxes are not 'such other charges against the estate as 
are allowed by the laws of the jurisdiction,' and accordiiigly are not deduet- 
Iblp in arrivlng at the amount of fédéral estate tax. T. D. 2395 is hereby 
revoked. David A. Gates, Acting Commissioner.;; 

"Approved : Byron R. Newton, Acting Secretary." 

The complaint allèges that the whole of said $1,642.66, claimed, 
demanded, and paid as aforesaid, was claimed and demanded upon ,the 
theory that the payment of $32,853.14, being the transfer tax lawfully 
due and paid to the state of New York, as stated in the complaint and 
charged against the estate of said décèdent, is not allowed by the lawS 
of the jurisdiction in which said estate was lawfully àdmini.steréd, 
The complaint allèges that the défendant refused to allow the déduction 
of said $32,853.14 as a charge against the estate aforesaid, but de- 
manded and compelled its inclusion as a part of the net estate' upon 
which he claimed that the — - ■ ' ' ■' ■ '■ ■ ' 
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"pretended tax had been computed, thereby increasing tlie amonnt wliich he 
demanded and collected as aforesaid by 5 per centum of said $32,853.14, or 
in the sum of $1,642.66." 

The complaint allèges that after having made ail the payments set 
forth amounting.in the aggregate to $19,647.49, and on or about March 
8, 1918, the plaintifïs, as executors aforesaid, duly appealed to the 
Commissioner of Internai Revenue from and on account of the ac- 
tion of the défendant in holding them or the estate of said décèdent 
liable to the payment of the said sum so paid, and any or every part 
thereof, and in collecting said sum in the manner aforesaid, and rep- 
resented to the Commissioner that the collection of said sum was un- 
lawful, and claimed and demanded that the whole of said sum shall 
be refunded ; that on or about July 12, 1918, the Commissioner of In- 
ternai Revenue rejected and disallowed the appeal made by the plain- 
tiflfs, and refused and still refuses to refund the said sum of $19,647.49, 
and each and every part thereof, except the sum of $38.30, which 
the Commissioner admits was erroneously and illegally demanded and 
collected. The complaint allèges that no part of the said sums so 
illegally paid hâve been repaid. 

The complaint then allèges as f ollows : 

"PlaintlfCs further represent and allège that the said action of the défend- 
ant, In demanding said sum of $19,647.49, and enforcing and exactlng pay- 
ment thereof, was without any warrant or authorlty of law and that the 
whole of said sum was illegally demanded and collected, for the reason that 
said tltle II of said Act of Congress of September 8, 1916, and the amend- 
ments thereto, are contrary to the Constitution of the United States, and un- 
constitutional and void, in that : 

"a. They attempt to levy a tax upon the opération of the laws of the several 
States, and to diminish and impair the exercise by the several states of their 
constitutional right to control and regulate the administration of estâtes of 
decedents. 

"b. They attempt to croate a tax which, if valld, would tax the right or 
privilège of one individual at a rate flxed with référence to the vaine of the 
right or rights or privilège or privilèges of another individual, or of other In- 
dividuals, thus bringing about a profound inequality, which transoends the 
limitations arisiiig from the fundamental conceptions of free government 
which underlie ail constitutional Systems. 

"c. They attempt to croate a direct tax, which, if valid, wovdd be a direct 
tax not apportioned among the several states in proportion to population. 

"d. They attempt to croate a tax which, if valid, would not be uniform 
througbout the Tlnited States. 

"e. They would, if effective, take property without due process of law. 

"X. 

"Plaintiffs further represent and allège that the said action of the défend- 
ant, in demanding so much of said pretended tax as was demanded and paid, 
as aforesaid, by reason of the refusai to conslder said transfer tax of .$32,- 
853.14, paid as aforesaid to the state of New York, to be a charge against said 
c'state duly authorlzed by the juriEdiction in which it was lawfuUy admin- 
istered, and enforcing and exacting payment thereof, was without any war- 
rant or authorlty of law, and that such portion of said pretended tax was 
illegally demanded and collected for ail the reasons Aforesaid and also in this : 

"a. Tho said pretended régulation, known as Treasury Décision No. ïï-TJ-i, 
herelnbefore in paragraph VII hereof fuUy set forth, was not and is not a 
lawful rule or régulation, but was and is illégal and void, and the only law- 
ful rule or régulation consistent with said tille II of said Act of Congress of 
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September 8, 1916, and amendments, If sald title and said amendments are 
constitutlonal, is the rule contained in Treasury Décision No. 2395, wliich said 
Treasury Décision in words and figures is as foUows: 

" 'Treasury Department, 

" 'Office of Commissioner of Internai Kevenue, 

" 'Washington, D. C, November 17, 1916. 
" 'Sir : Replylng to your letter of the 14th Instant, inquiring whether state 
inheritanee taxes are déductible from the gross estate of a décèdent, in de- 
termining the fédéral tax due under title II of the Revenue Aet of September 
8, 1916, you are informed that among the déductions from the gross estate 
specified in section 203, paragraph a, subparagraph 1, of the above-mentioned 
act, is the item "such other charges against the estate, as are allowed by the 
laws of the jurisdiction, whether vvithin or without the United States, under 
which the estate is being adminlstered." 

" 'Since it does not appear open to question that state inheritanee taxes are 
a primary charge against an estate, and allowable as crédits to executors and 
administrators in every state imposing such taxes, they are clearly déductible 
from the gross estate of the décèdent whose property and interests are liable 
to the fédéral tax imposed in title II of the Act of September 8, 1916. 
" 'Kespectf ully, W. H. Csborn, 

" 'Commissioner of Internai Revenue. 
"'Collector, 23rd District, Pittsburgh, Pa. 
" 'Approved : B. R. Newton, Acting Secretary of the Treasury.' " 

[1] The demurrer to the complaint admits ail allégations of fact, 
but does not admit conclusions. 

[2] The state of New York had the right to impose the tax it did 
impose on this estate, acting through its Surrogate's Court, which was 
and is the court of compétent jurisdiction. When that tax was im- 
posed, it hecame a charge upon and against the estate, and this fact 
is clearly recognized by the act of Congress above referred to. It 
was not the policy or purpose of Congress to impose a tax upon the 
amount of a tax already paid from the estate of a décèdent or to 
the state in which such estate is being administered. I think the tax 
paid the state of New York and imposed by the laws of that state, 
and approved and allowed by the Surrogate's Court, was and is one 
of "such other charges against the estate as are allowed by the laws of 
the jurisdiction whether within or without the United States under 
which the estate is being administered," and that it follows that the 
Commissioner and Collecter of Internai Revenue in imposing the tax 
due the United States should bave made the proper déduction for 
and on account of such payment to the state. 

[3] If I am correct in this view, it follows that the demurrer to 
the complaint must be overruled, as the complaint does not set forth 
separate and distinct causes of action, but seeks to recover the en- 
tire amount of tax paid the United States, and groups ail the pay- 
ments into one cause of action, and the demurrer, as we hâve seen, al- 
lèges that no cause of action is set up in the complaint. I think the 
complainant, under the facts alleged in the complaint, excluding from 
considération conclusions, is entitled to recovei" thè sum of $1,642.66, 
and no more, and that therefore the complaint s.tates a cause of action 
for that amount, and that the demurrer must be overruled for this 
reason. My opinion is that as to the balance the plaintifïs are not 
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entUledtD.recoyer, but this is not a triai on thefiinerits.: It is simply 
a question whether or not the complaint states any cause of action for 
any amount, entitling the plaintiffs to recovef any amount. 

Tlie demurrer is tlierefore overruled, arid' there will be an order ac- 
cordipgly. /The défendant shoûld be directed to answer the complaint 
withih 10 days':from service of the proper order, in default of which 
the plaintiiïs should hâve judgment for the said sum of $1,642.66, 
with interest thereon from January 30, 1918, but for no.greater sum. 



NEW YORK CENT. R. CO. v. PUBLIC SERVICE COMMISSION OF NEW 
YORK, SECOND DIST., et al. 

,,, ': (District Court, N..D. ; New tork.August 10, 1920.) 

1. Courts <&=»101— Application for prelim^nary injunction against Public Serv- 

ice Commission must be heard by thrce judgés. 

In suit by a railroad against a .state Public Service Commission, plain- 
tiff's apiilî'catioii for preliminary in junction restraining , tlie commission 
from epforcing its ordçr requlring ;t)laintifî to file an amënclecl tarife ot 
passenger Vâtes at 2 cents a mile, instead of 3, on the ground tliat the 
commissiqn's order was a d.enial of the eqnal protection of the law and a 

.* deprivation of property Wlthoui due process, violating' Const. Artiend. 14, 
must be heard by a court composed of three judges, as required by Ju- 

, , dicial Code,! ,266 (Comp. St. § 1243>. 

2. Raiiroâ4s.<S==>.5%, New, vol. 6A Key-No. : ^eriés-r-Federal côntrol ol rates 
. , , ■ valid. ^ ,.■.,,'.,,•■ . ; , , , , 

Intrasfate passenger rates of 2 cents a mile, authorized by, state 
' statùtés, weré lawfully changed to 3 cents a mile by Général Order No. 28, 
issued May 25, 1918, by the Dlrector General of Railroads, under Fédéral 
ControI Act March 21^ 1918, § 8 (Comp. St. 1918, Comp. St. Ann. Supp. 
ipièi § 3115%h) ; it being a constitutional exercise of the war power of 
Çongress. , . • -, 

3. Railroads <@=^5M, New, vol, 6A Key-No. Séries — Terminati,on , of fédéral 

control restored statp régulations of rates. 

Tbè Fedei-al èontrol Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§f 3115%â-3115%p) merely suspended èxisting state laws regulating rates, 
and upon termina tioB' of fédéral contre! the state laws continued to 
control the rates ex prpprlo vigore, so that where a railroad, before 
fédéral control was required by Jjaws ,N. Y. 1853, c. 70, § 7, and 
Eailrûad Law N. T. § 57, to char|ge not more than 2 cents a mile 
for way passengers, such rate ' automatically became effective af ter Siep- 
tember 1, 1920, the llmit of time âfter return Of railroadS' to private 
ownership.tnder Fédéral Transportation Act Feb. 28, 1920, § 208 (a), 
during, which the states could not reduce rates; the state not being re- 
quireci to express its ibtention to continue its eslablished rates by enact- 
frl^ a'new iaw in tbe sânie terms ; a)id, iinder Public Service Commissions 
Law N. Y. |'48; an order of the coiàmission requlring the railroad to' file 
with the commission, oufor before August 1, 1920, an amended tariflC 
restoring the ;2-cent passenger rate* and a suit by the commission against 
the raAlroad toéuforce the order, were proper. 

HoJigh, Gip^uit Judge,. dissent Jng..,,.; 

;In Equity. . Spit tky the New .'y'ork Cientral Railroad Company 
against thç pubhc Service Comrnission of New York, Second district, 

©sjFor other cases aee same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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and others. On plaintiff's motion for preliminary injunction. Mo- 
tion denied. 

Before WARD and HOUGH, Circuit Judges, and COOPER, Dis- 
trict Judge. 

WARD, Circuit Judge. The New York Central Railroad Com- 
pany filed it.s bill against the Public Service Commission of the state 
of New York for the Second district, and against its attorney, alleg- 
ing that the commission had made an order June 15, 1920, requiring it 
to file, 30 days before September 1, 1920, an amended tariff of rates, 
restoring its rates for way passengers between Albany andBuffalo to 
2 cents a mile on and after that date, in accordance with the law of 
the State of New York, and had begun a suit by the défendant, its 
attorney, in the Suprême Court of the state of New York for an in- 
junction or mandamus compelling it to do so. The bill further al- 
lèges that the plaimiff is entitled to charge three cents a mile under 
section 208 (a) of the fédéral Transportation Law (41 Stat. 464), 
and that the order in question dénies it the equal protection of the 
law and deprives it of its property in violation of the Constitution of 
the United States, and more particularly of the Fourteenth Amend- 
ment thereof. 

The answer of the commission dénies that its order, or the suit in- 
stituted by it to enforce the order, violâtes the Fourteenth Amend- 
ment and allèges, on the contrary, that the rate in question is not reg- 
ulated by the fédéral Transportation Law at ail, but by section 7 of 
chapter 76 of the Laws of 1853, authorizing the plaintiff's consohda- 
tion, and by section 57 of the Railroad Law of the state of New York 
(Consol. Laws, c. 49), both of which require the plaintiff to charge 
not more than 2 cents a mile for sùch way passengers. The plaintiff 
now moves for a preliminary injunction enjoining the commission and 
its attorney from enforcing or attempting to enforce the order in ques- 
tion pendente lite. 

[1 } Ôbviously, if the contention of tht plaintiff be right, a consti- 
tutional question is raised, viz. whether it is threatened by the state 
authorities with being deprived of One cent per mile per passenger, its 
property under the fédéral Transportation Law, and the application 
for a preliminary injimction must be heard by a court constituted as 
required by section 266 of the Judicial Code (Comp. St. § 1243). A 
pure question of law is presented. 

[2J Thê railroad company, by section 7 of the spécial act (chapter 
76, Laws of 1853) authorizing its consolidation, and by section 57 of 
the Railroad Law of the state of New York, is required to car ry way 
passengers between Albany and Buffalo at a rate not exceeding 2 
cents per mile. This rate was observed down to June 10, 1918, when 
by virtue of General Order No. 28, issued May 25, 1918, by the Di- 
rector Général of Railroads, under section 8 of the Fédéral Control 
Act of March 21, 1918 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§ 3115%h), the rate of carriage of passengers, both mterstate and 
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intrastate, was fixed at 3 cents per mile. This is a constitutional ex- 
ercise of the war power of Congress. Northern Pacific Ry. Co. v. 
North Dakota, 250 U. S. 135, 39 Sup. Ct. 502, 63 I.. Ed. 897. 

[3] The Fédéral Transportation Act of February 28, 1920, di- 
rected the return of railroads theretofore under fédéral control on 
February 29, 1920. Section 208 (a) of that act reads: 

Section 208(a). "Existing Rates to Continue in Hffect. AU rates, fares, and 
charges, and ail classifications, régulations, and practlces, in any wise chang- 
Ing, affecting, or determining, any part or the aggregate of r^tes, fares, or 
charges, or tlie value of the service rendered, which on February 29, 1920, 
are in effect on the lino.s of carriers subject to the Interstate Commerce Act, 
sliall continue in force and effect until theroafter changed by state or fédéral 
guthorlty, respectively, or pursuant to authority of law ; but prlor to Sep- 
tember 1, 1920, no such rate, tare, or charge shall be reduced, and no such 
elassificatîon, régulation, or practice shall be changed in such manncr as to 
reduce any such rate, fare, or charge uuless sùch réduction ôr change is ap- 
proved by the commission." 

The case turns entirely upon the construction of this section. It 
clearly authorizes the states to change the existing fédéral rates as 
to intrastate carriage on and after March 1, 1920, except tliat they 
çannot reduce those rates before September 1, 1920, without the ap- 
proval of the Interstate Commerce Commission. The continuance 
of the fédéral rates for 6 months from March I, 1920, was coincident 
with the government's guaranty of iust compensation to the railroads 
for this pcriod provided in section 209, and is a protection to tlie gov- 
ernment. : 

Congress was legislating for 48 states, some of which we suppose 
had not fixed intrastate rates by législation or by administrative com- 
missions, and therefore it was provided that the change of the féd- 
éral rates should be made by "state authority" or "pursuant to author- 
ity of law." When a state law existed regulating the rates the Féd- 
éral Control Act (Comp. St. 1918,, Comp. St. Ann. Supp. 1919, §§ 
3115%a-3115%p) did not repeal, but n^çrely suspended, that law. Up- 
on the termination of fédéral control the state law continues to con- 
trol the rates ex proprio vigore. See the very analogous situation dis- 
cussed in Tua v. Carrière, 117 U. S. 201, 6 Sup. Ct. 565, 29 L. Ed. 
855, and Butler v. Goreley, 146 U. S. 303, 13 Sup. Ct. 84, 36 L. Ed. 981. 

It seems to us incredible that Congress could hâve intended to re- 
quire a state which had enacted such a law to express its intention to 
continue its established rates by enacting a new law in the same terms. 
Sect'on 48 of the Public Service Commissions Law of the state of New 
York (Consol. Laws, c. 48) authorizes the commission to investigate 
of its own motion any act doneor omitted to be done by a raïlroad 
corporation "in violation of any provision of law." If, as we hold, 
the existing législation of the state of New York will change the féd- 
éral rates by restoring the state's.rate on and after September 1, then 
the plaintiff was bound to file with the Public Service Commission an 
amended tarifif in accordance therewith on or before August 1. It 
was this which the order complained of required the plaintifï to do, 
and the plaintiff refuses and has omitted to do so in violation of law. 
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We are told that the case is one of great importance, will go to the 
Suprême Court, and that no time should be lost; therefore, without 
saying more, the motion is denied. 

HOUGH, Circuit Judge, dissents. 



THE HENRY KOERBEB, JR. 
THE CHARLOTTE (two cases). 

(District Court, W. D. New York. September 27, 1920.) 
Nos. 1165, 1166, 1176. 

Admîralty €=518 — State officer not exempt from suit for maritime tort. 

The Eleventh Amendment, providing tliat "the judicial power df the 
United States shall not be constriied to extend to any suit in law or 
equity, commenced or prosecuted against one of the United States by 
citizens of another state, or by eltizens or subjects of any foreign state," 
held not to include suits in rem In admiralty for a maritime tort, nor to 
exempt the suporintendent of public works of a state, authorizcd by stat- 
ute to charter and operate tugboats, from process under the flfty-ninth ad- 
miralty rule (29 Sup. Ct. xlvi) in a suit in rem against such boats for a 
tort committed while they were Being operated by him under charter. 

In Admiralty. Suits by the Murray Transportation Company 
against the steam tug Henry Koerber, Jr., and by William Dolloff and 
by George Wagner against the steam tug Charlotte. On motion to 
dismiss monition. Denied. 

Charles D. Newton, Atty. Gen., and Edward G. Griffin, Deputy 
Atty. Gen., for State of New York. 

Stanley & Gidley, of Buffalo, N. Y. (Ellis H. Gidley, of Bufifalo, N. 
Y., of counsel), for respondents. 

HAZEly, District Judge. The separate libels substantially allège 
that the tugboats Charlotte and Henry Koerber, Jr., while under 
charter by the superintendent of public works of the state of New 
York, and under his control and direction, were so negligently navi- 
gated that damages were sustained by several barges and vessels, of 
which the libelants were either bailees or owners. The proceeding is 
in rem. The owners of the towing tugs claim to be innocent parties 
to the subject-matter, since the towing tugs at the time of the accident 
were chartered by the superintendent of public works of the state of 
New York for the benefit of the state under an act of the Législature 
authorizing him to tow boats for hire in the Erie Canal, and appropriat- 
ing $200,0(X) to carry the provisions of the act into effect. 

After the libel was filed, the claimants of the tugs, under admiralty 
rule 59 (29 Sup. Ct. xlvi), cited the superintendent of public works 
to appear and answer the libel. In the pétition it is stated that, in 
case the superintendent of public works cannot be found, then the 
goods and chattels of the state of New York within this district be 
attached to the amount of the claim. The Deputy Attorney General 

^z^Far otbfr cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of the State âppeared specially on the return of the mbnltion, and 
moved for a dismissal of the proceeding on the ground that this court' 
is without jurisdiction of the person or the «ubject^matter herein, ei- 
ther in a hbel in rem or in personam. 

The point is whether the proceeding is a suit in law or equîty against 
the State of New York, or simply a suit in admiralty and of maritime 
jurisdiction. It is a suit, in my opinion, of the latter class. The déci- 
sions as I understand them, point to this conclusion. The only exemp- 
tion from process byreason of a sovereign attribute under the ad- 
miralty law is possessed by the national government alone. Workman 
V. Mayor, etc., 179 U. S- 552, 21 Sup. Ct. 212, 45 L. Ed. 314. The 
Eleventh Amendment of the Constitution, true enough, provides that — 

"The judicial power of the United States shall not be eonstrued to extend 
to anj;^^uit in law or equity, commenced or prosecuted against one of the 
United States by citizens of another state, or by citizens or subjects of any 
foreign state." 

But this broad provision has several times been eonstrued in a way 
that does not include actions in rem to recover for a maritime tort ; 
such actions not being strictly civil suits at law or in equity. The dis- 
tinction between the latter f orms of action and proceedings in rem is 
clearly suggested by Mr. Justice Story in his Commentaries on the 
Constitution of the United States (volume 3, § 1683), wherein he 
expresses a doubt as to whether the Eleventh Amendment of the Con- 
stitution extends to causes of that character, He states that a suit 
in admiralty is not, correctly speaking, a suit in law or in equity, but 
is often spoken of in contradistinction to both. In the Workman Case, 
sUpra, it was argued that, thôugh courts of admiralty had the right 
to redress injuries to persons or property when the subject-matter 
was'within the cognizance of such court and jurisdiction properly ob- 
tained of the person of the wrongdoer still admiralty ' courts werC 
required to refuse relief whenever the relief was denied by the local 
law of a partiéular state or the décisions therein, owing to the attri- 
butes of sovereignty of the Wrongdoer. But the Suprême Court was of 
a différent opinion, and held that décisions of a state cOurtcouîd not 
abrogate rnaritime law, and that under the gênerai maritime law, where 
the relation Of master and servant exisls, an owner of a vessel commit- 
ting a maritime tort is resf)onsible under the rule of respiondèat su- 
periqr.; The learned court discussed at length the question of the 
rights bf a sovereign state to be rèli'eved from suits against it, and 
reached the conclusion that no example is ' f ound in the admiralty law 
for deteriïiinirig that one subjeçt to suit and amendable to process 
should be relieved from a maritime tort upoh such a theory. It was 
also held that a vessel in fault was hable for injury at sea to the in- 
jured party;' the claim being enforceable in admiralty, except "when 
the vessel is the property of the United States," and in that case, be- 
cause ôf reàsons of public policy, a liability could not be enf orced in a 
direct jii-oceeding against the ship. 

The, principle in the Workman Case, supra, The Siren, 7 Wall. 
153, 19 L. Ed. 129, and The John G. Stevens, 170 U. S. 120, 18 Sup. Ct. 
544, 42 L. Ed. 969, clearly leads to the conclusion, in my opinion, that 
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ail vessels, regardless of ownership, whether by individual, corpora- 
tion, or State of the Union, are amenable to process in admiralty ; the 
national government alone being exempted, although a suit at law or 
in equity where a state must respond is distinctly a suit against the 
State, as ably contended by the Deputy Attorney General, yet it is 
clearly and definitely recognized in the law that a proceeding in admir- 
alty is sui generis, and gênerai rules of procédure are treated as in- 
applicable. There is no rule of international application which in 
my estimation justifies the release of the superintendent of Public 
Works, who in his officiai capacity was authorized to engage in an en- 
terprise involving the chartering of the tugboats in question for towing 
boats in the Erie Canal, and who furthermore was empowered by 
statute to collect fées for the towing services rendered and dèposit 
the same in the state treasury. 

Stress is laid upon the case of Governor of Georgia v. Juan Mad- 
razo, 1 Pet. 110, 7^ L. Ed. 73, where the libel was against slaves captur- 
ed by pirates and seized under the state law. There was no atta;chment 
against the res, and Chief Justice Marshall, who wrote the opinion, 
treated the case as a libel in personam against the state, since the actiori 
was to recover the proceeds in the treasury realizëd on thé sale of the 
slaves. Such a proceeding he regarded as a suit against the state, since 
the res was not in the possession ôf the District Court or propeyly with- 
in its jurisdiction. ! ; 

In this case, however, the proceeding is purely in rem, the admiralty 
court being' in possession of the tlîing proceeded against, which suffices 
to enable bringing the state into the case under the fif ty-ninth rule in 
admiralty for proceeding against it in personam through its proper 
officiai. Louisville Underwriters, 134 U. S. 488, 10 Sup. Ct. 587, 33 
L. Ed. 991. 

Motion to dismiss monition denied. 



AMERICAN COAL IVUNING CO. v. SPECIAL COAL ANU FOOD COMMIS- 
SION OF INDIANA et al. 

(District Court, D. Iiidiana. October 2, 1920.) 

No. 347. 

1. Injunction <S=>11 — Will not issue to restrain interférence with çoiitra«ts 

and Interstate commerce not threatened. 

Eveil though complainant lias a right under the fédéral Constitution 
to hâve his cOntracts not Impaired, and to engage in Interstate commerce 
without restriction by a state coal commission, an Injunction restraining 
interférence with such riglits by the conamission will not be issued, before 
the commission makes an order, the enforeement'of which would vîolate 
those rights. 

2. Injunction '^=^15 — Nonliability for license fées not ground, in absence of 

showing want of remedy at law. 

The nonliability of a coal mining ' campany for license fées under a 

statute creatjng a state coal commission is not ground for an injunction 

against the commission, where, so far as the cçurt's information of the 

, state, law went, plaintiiï wf^uld, hâve an adéquate remedy by paying under 

protest and bringing action to recover the ainount paid. 

^=3For other cases see same toplo & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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3. States '&^l — Hâve gênerai sovereign powers. 

The statps liave àll the powors of an absolnte nnrostralned sovereign, 
except so far as certain powers hâve been surrenderetl to the fédéral gov- 
ernment ; while the fédéral governmeiit, is one of enumerated, specially 
deflned powers and powers essential to those speeifically grauted. 

4. Constitutional law 'S=>36 — States hâve police power over subjects, except 

as limited by Constitution or siirrendered to fédéral govemnient. 

The State Législatures are froe to exercise the sovereifîn power of the 
State, exeept in so far as restrained by the state Constitution, and for 
pnrposes of fédéral inquiry may be assnined to hâve the full police power 
of a sovereign, except in so fur as such power has been surrendered to the 
fédéral government. 

5. Constitutional law <S=212, 253 — Fourteenth Amendmeiit did noi restrict 

pcîice power to niatt*rs previously regulated. 

The adoption of Const. T'. S. Amend. 14 did not guarantee future 
frcedom of action in ail mntters in which action had not theretofore been 
restricted, so as to preveut the application of the police power of the 
State in niatters to which it had not theretofore been applied. 

6. Mines and minerais <S=>86 — States can flx coal priées. 

The régulation of the coal-niining business is withln the police power 
of a State, and in such régulation the state can fix priées, which is a 
well-reéognized mode of police régulation. 

7. Cofldstitutional law <S=>312, 253 — Stat« law under police power violâtes 

Fourteenth Amendment only when without bearing. 

The test to détermine whether a state law passed under its police power 
violâtes Const. TJ. S. Amend. 14 is whether there is no basis of fact on 
which to support the Legislature's finding of public welfare, or when 
the remedy prescribed has no possible connection with the evil to be 
cured. 

8. Injunetion <&^11 — ^Relief denied, in absence of actual or threatened injury, 

notwithstanding possibUity of injury. 

A bill to restrain action by a state coal commission will be dismissed, 
where there Is no showing of action or threatened action by the commis- 
sion which interfères with complainant's rights, even though it is possible 
that the commission may in the future make orders which will interfère 
with complainant's rights nnder the fédéral Constitution, 

In Equity. Suit by the American Coal Mining Company against 
the Spécial Coal and Food Commission of Indiana and others. Ap- 
plication for temporary injunetion denied, and bill dismissed without 
préjudice. 

Charles Martindale, and Whitcomb & Dowden, ail of Indianapolis, 
Ind., and Cooper, Royse, Bogart & GamblU, of Terre Haute, Ind., for 
plaintifï. 

Ele Stansbury, Atty. Gen., for the State. 

James W. Noël and Howard S. Young, both of Indianapolis, Ind., 
for Spécial Coal and Food Commission of Indiana and others. 

Before BAKER and EVANS, Circuit Judges, and GIEGER, Dis- 
trict Judge. 

BAKER, Circuit Judge. [1] Respecting the motion for a prelim- 
inary injunetion, the court is of opinion that certain parts of the bill 
do not présent any emergency. Granting that the plaintiff has the 
right, under the fédéral Constittition, to hâve its outstanding con- 

©sjFor other cases see same toplo & KEY-NtJMBER in ail Key-Numbered Digesta & Indexes 
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tracts protected from interférence, it would be time enough to consider 
that question when an actual order is made by the commission, the effect 
of the enforcement of which would be to impair such contracts. Until 
that time the question, in our judgment, is purely moot. 

Similarly in regard to the question of interférence with interstate 
commerce, no order has been made which directs this or any other 
mining company to do any spécifie thing. When some order may 
hereafter be made by the commission, the plaintiff, instead of finding 
itself damaged, may possibly find itself benefited. If the commission 
should direct the plaintiff to produce a maximum of 100,000 tons of 
coal for Indiana consumption, and the plaintiff should say, "We hâve 
already arranged for a larger Indiana consumption," certainly the 
plaintiff would not be injured by such an order ; or, if the commission 
were to direct the plaintiff to dispose of 100,000 tons to Indiana con- 
sumers, at a price of $2.50 per ton, the plaintiff might very gratefully 
accept the order and say "We had expected to charge only $2.25 a ton." 

We will not indulge in any presumption that orders, when they come 
to be issued, will in fact cause or threaten to cause any material damage 
te the plaintiff. 

[2] The question of the license fées the court would not deem a 
sufficient basis for the issuance of an injunction pendente lite, because 
as far as our information of the Indiana law goes, the plaintiff would 
hâve an adéquate remedy by paying under protest, and bringing an 
action for the recovery of the amount paid, with interest ; and the coal 
commission statute itself provides that none of the penalties shall be 
enforced while a civil question is being determined. Even if there 
should be a threat of enforcement of pénal provisions, by reason of a 
refusai to obey some order of the commission, it would be time enough 
then to appeal to a court of equity, on the ground that no adéquate 
remedy at law existed, and that there was an impending, actual threat of 
invasion of rights. 

There is involved, however, in this application for a preliminary 
injunction, the one foundational question of the right of the state to 
touch, at ail, the coal-mining business. 

If no such right exists in the state, then the temporary injunction 
should be issued at once ; and because there would be no questions of 
fact to controvert, a final decree in favor of the plaintiff should at once 
be entered, if there is a total lack of power in the state to create this 
commission, through which to undertake the control of coal mining. 

13] Does such a power exist? Of course, it is elementary that our 
fédéral government is one of enumerated, specially defined powers, 
and powers essential to the exécution of those specifically granted, and 
that out state governments are organized on the exact converse of that 
theory. The state has ail the powers of an absolute, unrestrained sov- 
ereign, except so far as the state surrendered certain sovereign powers 
with which to constitute and create the fédéral government. 

[4] The Législature of the state is the agent of the people of the 
state in exercising the people's powers as an absolute sovereignty. The 
Législature is an absolutely free agent in exercising state powers, ex- 
cept in so far as its principals, the people, hâve expressed a limitation 
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in the state Constitution. For the purpose of this fédéral inquiry it 
may bé taken thai ,the state Législature had the full power of the peu- 
ple of thè state of Indiana, and that the people of Indiana stood as 
absolute soyereigns over the persons and properties within the limits 
of the state, except in so far as those powers of sovereignty had been 
surrendered to the fédéral government. Among the powers surren- 
dered, of course, was the power over interstate and foreign commerce, 
treaty making, the wat f)ovver, and pthers^ But there remained to the 
people of Indiana, as absolute soveréigns, the whole of the police power 
over. matters within the state. That mëans the power of the people 
to détermine upori measures for the public welf are, which may be ex- 
pressed by the Législature without ahy litnitation that is not imposed 
upon the state by' thé fédéral Constitution. 

[S] ïn this présent inquiry concerning the right of theplaintiff to 
a preliminary injuncfion, the only fédéral 'question présented is that 
which arises under the Fourteenth'Amendment. The Fourteentb 
Amendment was adoptèd, according to my présent memory, in 1868. 
In 1868 theré was a certain cïrcle within which a pérson had bis life, 
his right to his physical being. Within that circle he had free move- 
ment, ànd it was not until he càrtie fo cross its periphery that'he col- 
lidêd ëither with his fellowmen or with the government as a social or- 
ganism. And similarly in 1868 there existed circles which circum- 
scribed à; per'son's business and property rights. 

Now, di'd the adoption of the Fourteenth Arqendment mean that civ- 
ilization was arrested at that date? Did.it mear: that the historian of 
the yeaf 3000 would look ba!ck to the year 1858 as thé time of the for- 
mation of a crystallized stratum of civilization in which, as in the 
geological stratum, he might find the footprints of the megatherium 
and the fossils of the dinosaurus? If that is true, then every attempt 
since 1868 to narrow the circle within which one was entitled to life has 
been in violation of the fédéral Constitution. If that is so, then every 
statute which created and defined a new crime and provided a punish- 
ment for it was unconstitutional. If that is so, then every time a new 
condition was imposed by which liberty of contract was restricted, and 
this circle was diminished in its area, the statute creating the condition 
wâs unconstitutional. Property is coupled with life and liberty. It is 
thereby entitled to equal considération, but certainly to no greater. 
And therefore a state Législature was just as free to limit the circle 
in which property rights stood as it was to diminish the circles in which 
life ànd liberty, freedom of contract, freedom of action, were circum- 
scribed. 

Of course, ail the cases that hâve upheld any sort of state législation 
since 1868, that has in fact diminished one's condition with his fellows 
and with the state, hâve necessarily meant that this Fourteenth Amend- 
ment did not fix a date line at which civilization should be consid- 
ered .as stratified. arid embodied in a dead layer. 

[6] To my mind.thère are two classes of cases that illustra.té' the 
right pfthe state to exercise its police powér. . Over on the one side 
fallàll.of the cases in which 'there is à public franchise, or a public 
service, or a public utiiity. Over on that side belong, also, innkeeperS 
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along with the carriers, and to Ihat class was added, in Munn v. Illi- 
nois, 94 U. S. 113, 24 L. Ed. 77, the : warehouse, which had been a 
private warehouse. In such cases the right to exercise the police 
power is based upon the fact that they either had a public charter, 
exercising a public power, like that of eminent domain, or they were 
performing a public service. 

But there are other cases in which none of thèse éléments of a char- 
ter, or the power of eminent domain, or a public service, or a dévotion 
of property to public use, appears. 

How about the law in Indiana, back in 1881, that forbade a lightning 
rod expert to sell 40 rods to a farmer, and put thèm up on bis barn, 
and go in and get the farmer to persuade or coerce his wife into 
signing as surety? In that case there was no charter, no franchise, 
no eminent domain, no public service, involved. It was purely an in- 
terférence with the right of private contract, without the slightest ex- 
cuse of the kind found over on the other side of the line. And what 
was the basis of it? The basis was the finding by the Législature that 
wrongs and oppressions were being inflicted upon the married women 
of this State through the persuasion or duress of husbands or sons, and 
that the condition was of such conséquence to the state, as an organized 
Society, that a stop shouid be put to it; aildso the Législature passed 
the law (Rev. St. Ind. 188L § 5119) that any contract of suretyship 
of a married woman shouid be void. That act was passed since 1868. 
If the adoption of the Fourteenth Amendment created a crystallized 
stratum, so that never thereaf ter coiild the right of contract be im- 
paired, then that law was unconstitutional. 

How about the laws, in this coal-mining industry, relating to the 
furnishing of timbers and props, and cages, and ventilation, and the 
gênerai taking away of the freedom of contract between the mine oper- 
ators and the miners with respect to the conditions under which they 
shall work? Under those laws it was no longer permissible for them 
to barter about what shouid be done with respect to the conditions in 
the mines. There was an absolute standard fixed, and the mine opera- 
tor was absolutely prohibited from doing certain things. Why that 
law? Because of the dominance of the operator ît was found by the 
Législature that the men needed protection. The same thing is the 
basis of ail our inspection laws. AU of thèse things that are con- 
trolled in that way may be inspected, and the cost of the inspection 
charged against that particular industry, just as the examination of 
banks is charged against the banking business. 

Those are ail familiar restrictions. Thousands of them could be 
cited, but they are ail over on the other side, and there is a clear line 
dividing them from the cases that are based upon franchises and the ex- 
ercise of eminent domain, the employment of streets for water and light- 
ing and transportation purposes. Thèse hâve no basis, at ail, except 
upon the power of the people to restrict the theretofore existing circle 
in which a person had his life, and the one within which he had his 
liberty, and the one within which he had his property, to bring thèse 
down narrovver on account of conditions that were found to be oppres- 
sive to the people. 
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Over on this side, where the source of the power is the existence of 
a franchise, when the evil has been found to be that of exacting more 
than was fair to exact of the people, there has never been any doubt that 
the proper remedy was to say that "ail you shall obtain shall be a fair 
retum," 

Now, what basis is there for any distinction in remédies ? There is 
no distinction as to the source of power of régulation. It ail cornes 
from the police power. Dividing that into the two subject-matters 
upon which the police power opérâtes — the one based upon the public 
franchise or the like, and the other upon abuses of the theretofore 
existing right of private con tract or private property — when in the one 
case you find that the evil to be cured is extortion and the remedy 
is price régulation, then in the other case, when extortion is also found 
to be the evil, you should apply the known remedy for extortion. The 
power is one ; the evil is the same evil ; and the remedy is drawn from 
the same réservoir, though from différent faucets. There is no in- 
fringement of the right of à hian to hold property, if, under the power 
of eminent domain, it is taken from him for a public use and the fair 
value of it is paid him. That is a constitutional thing, and there is no 
objection to it. So, when it comes to regulating the returns that he shall 
reCeive from his property, that is not taking his property ; it is simply 
a control of his property as an instrument in his hand, with which the 
Législature has found that he has been bludgeoning the people. 

I remember very well reading ancient statutes about cutting off the 
cars of the wage-earner and putting him in a pillory, if he went from 
one parish to another without written consent, and about fixing the 
wages ôf the laborer, and fixing priées, back in the times of Queen 
Elizabeth. Those statutes, though long ago repealed, demonstrate that 
in Anglo-Saxon institutions there was no lack of power to restrict the 
freedom of contract and to apply to the evil of extortion the remedy 
of price fixing. But there has been one statute that from the earliest 
times has stood over on this side of the line purely as an interférence 
with the right of contract, and regulating the price. Take the case of 
the lender making a loan to a man at usurious interest. Now, what 
is a loan? A loan is really a sale. Title passes at once. Money is a 
commodity. Bankers buy and sell money. Now, hère is one line of 
business that never has depended, as a basis for control, upon the 
power of eminent domain, or a public service. It is a private business. 
Nothing could be more private than the pawnbroker's business, and 
yet, from time immémorial, it has been unquestioned that the power 
existed to regulate that business by fixing the priées for money. I 
am unable to distinguish the underlying principle in that case from 
this, or from the statutes regulating rentals. I know, from common 
knowledge, that the state of New York has had under considération 
such a statute, and Wisconsin has passed a law regulating rentals under 
certain conditions and during certain times; that is, there was a find- 
ing by the people of Wisconsin, who were the absolute sovereigns in 
ail respects over every person and every pièce of property in that state 
— except to the extent that sovereignty had been surrendered to the 
fédéral government- — through their agent, the Législature, that extor- 
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tion was being practiced by landlords. The Législature was the unre- 
stricted agent of the people; it had the full power of the people, just 
as much so as if the people got together in a new constitutional con- 
vention and found exactly the same quality of oppression that was 
exercised by the man who took adyantage of the necessity of some one 
to get some currency for himself. Are the sovereign people helpless in 
such a situation? They certainly are, if the Fourteenth Amendment 
stopped the narrowing of thèse various circles withiri which persons 
theretofore might move freely with respect to life, liberty, and property. 
But, otherwise, not. The police power is continuous. It has always 
existed, and necessarily must always exist. And it is as wide as any 
conceivable sovereignty can be. It is absolutely as wide — laying aside 
for the moment the part of the absolute sovereignty that has been made 
over to the fédéral government— as that of the Arab sheik, sitting 
eut in front of his tent, controlling the actions of his tribal members. 

Such is the poWer of the people of the state, provided they préserve 
a republican form of government and do not otherwise infringe upon 
the fédéral Constitution. 

One of the powers that was surrendered by the state was the war 
power. But the state never surrendered a jot or tittle of the police 
power as affecting the affairs within the state. Of course, they sur- 
rendered their police power as involving war. That has gone to the 
fédéral government. The power over Interstate and foreign com- 
merce has ail gone to the fédéral government. With respect to internai 
affairs the power stands absolutely unchanged, unrestricted, in the 
state. 

The fédéral government, being a government of listed, delegated 
powers, never had any gênerai totality of sovereignty, as the states 
originally had. The fédéral government has no sovereignty, except 
that which was eut off from the states and welded together to make 
what there is of the national sovereignty. The fédéral government has 
no gênerai police power, but with respect to war it is the successor 
of the state in police power — the power of the state to protect itself, 
the power to détermine its own necessities, the power to protect the 
health and welfare and morals of its people. No dispute has ever 
arisen when health and morals were concerned. When you get down 
to welfare, the question is frequently raised about financial consid- 
érations. But, of course, the state has a right to protect its people with 
respect to financial considérations. Ail of our blue sky laws, and our 
married women surety laws, and our laws restricting the sale of patent 
rights, and our laws controlling fire Insurance rates, and our exemption 
laws, are ail financial questions, looking to the welfare of the citizens 
of the state, and ultimately the welfare of the state, because the state 
has an interest in the welfare of ail of its citizens and inhabitants. 

The fédéral government, with respect to the war power, is simply 
the successor of a part of what was once the state police power. The 
national power, with respect to war, is simply a pièce eut off of the 
gênerai power that belonged to the original states, which might hâve 
kept up, if they had chosen, each for itself, an absolute, full sovereignty. 

Now, under that war power, which, in the national scheme of gov- 
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erriment, stands exactly analogous to the police power of the state, wliat 
ha&been done? Of Course, the war power lias been interpreted, and had 
to be interpreted, in view of the restrictions in the fédéral Constitution ; 
had to be construed with respect to what Was reserved in the fédéral 
Bill of Rights-^the first ten amendments, and particularly the Fifth 
Amendment. 

We hâve never thought, for a moment, that this war' power author- 
ized the fédéral governmetlt to go eut and take a man's property 
without compensation. No. The Food Administration did not appro- 
priate a man's property without due compensation. The Fuel Ad- 
ministration did not propose to takè his coal away f rom him without 
due compensation. The fédéral government has thïs war power, orig- 
inally'the police power of the state, and it would hâve ail been in our 
State, fully and completely, if it had not been assigned to the fédéral 
government, and when assigned its character did not change a par- 
ticle; but it remained the police power, and under that police power, 
interpreted with the other provisions of the fédéral Constitution, you 
cannot take a man's property f rom him ; but the Congress has de- 
clafed, and, so far as the courts hâve passed upon it, they hâve said 
that, under that assigned part of the state police power, the right did, 
exist to regulate conditions of handling, and the prices of food and 
fuel. If the police power stops, it will stop when and where civiliza- 
tion and human rights stop, and not bef ore. Thèse questions are ques- 
tions for each génération — each génération of free men; it ought to 
be sô, and under the law it is so. 

[7] Now, is there any rule for determining when the fédéral courts 
shall interfère, under the Fourteenth Amendment, with a state statute 
enacted under the police power? Yes. The best analogy, to my mind, 
iS'the bàsis on which an appellate court interfères with the verdict of a 
jiiry, "If there is no' basis on which a reasonable man could arrive at 
the résuit; itis set âside. Otherwise, it is not, even though the court, 
sitting as a jury, might hâve found the facts the other way. 

It is only when either no basis of fact exists on which to lay the Leg- 
islature's finding, or when the remedy prescribed by the Législature has 
rio possible ■ relevant bearing or connection with the evil to be cured, 
thât the statute is set âside. 

As an illustration of that last feature, let us assume that the city 
of Indianapolis has passed an ordînance regulating the sale of fruit 
by rètailers, which provides that the fruit shall be protected from Aies 
and dirt by keeping proper netting over it, even prescribing the size of 
the opehings iti the netting. I assume that nobody would dispute that 
that waâ a reasonable exercise of the police power, to protect the health 
of the peOple. But suppose the council, finding the same evil existing 
among thèse vendors, not very cleanly, and not acquainted with the 
germ théories regarding the spread of diseases through the excré- 
tions of insects, should prescribe as a remedy that thèse fruit vendors 
should wear red plug hats? Of course, that ordinance would fall as 
an unreasonable, arbitrary, whimsical exercise of the police power, 
because, so far as we are now informed, there is no reasonable con- 
nection between the evil to be cured and the way in which the city 
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council said it should be cured. But, as we hâve heretofore indicated, 
control of priées is knowti of old as a remedy for extortion. 

This leads to the conclusion that ail aspects of this bill are préma- 
turé, except this one on the gênerai power of the state. We are satis- 
fied that the gênerai power of the state to touch, in some way, upon 
the coal-mining industry, exists. If by actual orders, the state of In- 
diana, through its coal commission, should make a requirement upon 
some particular coal operator, that, instead of being favorable to his 
interests, as the supposititious order that I stated a vi'hile ago, vi^as déem- 
ed by him to be detrimental to his interests — detrimeiatal by reason 
of a conflict betwfeen the order and the rights guaranteed to him by the 
fédéral Constitution — then he would hâve a right to complain. That 
would be the time to détermine whether the particula:r order did, in 
fact, infringe some right of the plaintifï — not theoretically, but in a way 
to inflict a trespass, an actual impending trespass, upon his property 
riglits. The question about contracts, about violations and impairnients 
of existing contract rights, could be raised at such a time. That is 
ail purely spéculative and conjectural now. And it is also purely spéc- 
ulative and hypothetical, even now, to inquire whether the plaintilï in 
such a case would hâve a sufficient légal remedy in the circuit court of 
Marion county, or whether he would be entitled to the prompt inter- 
vention of the fédéral court. 

[8] This discussion of the one underlying principle involved in the 
hearing of this motion for the preliminary injunction also goes to the 
heart of the motion to dismiss. That is, there is in this bill — speaking 
now for myself, on the motion to dismiss, which is before the District 
Court — there is no basis in fact for injunctive relief, except this one 
of want of power. The power existing, that ground disappears from 
the bill, and the other grounds présent théories of what might happen 
and not allégations of fact respecting an existing situation — except as 
to those items of the $25 and the license tax of 1 cent a ton. 

The order will be that the application for a temporary injunction 
is denied, and on the motion to dismiss the order will be that the bill is 
dismissed without préjudice. That means that there is absolutely noth- 
ing in the bill, now, in our judgment, that warrants either a temporary 
injunction or a final injunction. You cannot make any proof as to a 
hypothetical condition in the future. 

The bill will be dismissed without préjudice, and the record may 
show affirmatively that there is absolutely nothing decided, except the 
one question, that the state, under its police power, can lay ils hand up- 
on the coal-mining industry. There may be, to-day, whoUy private busi- 
nesses that we would hâve no hesitancy, to-day, in saying were beyond 
the reach of the Législature — saying so, just as we would say in case of 
a verdict of a jury, because there is no basis of fact upon which to 
predicate such a finding; but our sons, or our grandsons, may find à 
very urgent necessity for including that class of business, or enterprises, 
within the régulation of the state, under its police power. 

My Brethren graciously state that they concur in the views that'I 
hâve endeavored to express for ail of us. 
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VANDALIA COAL CO. et al. v. SPECIAL COAL AND FOOD COMMISSION 

OF INDIANA et al. 

(District Court, D. Indiana. November 27, 1920.) 

No. 359. 

1. Commerce «S^eOd), 79 — Temporary injunction against interférence with 

interstate commerce; re§:ulation of sale of coal for delivery outside 
State, interférence with commerce by coal commission. 

The Indiana Coal and Food Commission Law and orders issued there- 
under, requiring coal mines which had contraeted to deliver their coal 
outside the state to sell the same to concerns within the state, Is an in- 
terférence with Interstate commerce, and an interlocutory injunction wlll 
issue against Its enforcement. 

2. Constitution'al law <S=^154(1) — Coal commission orders, impairing existing 

contract obligations of producers, enjoioed. 

Orders of the Indiana spécial coal and food commission, requiring 
coal mines to deliver coal to specifled concerns within state, which impair 
contract obligations of coal mines which had otherwise contraeted for 
their output, are unconstitutlonal, and wlll be temporarily enjoined. 

3. Mines and minerais <S=»93i%, New, vol. IIA Key-No. Séries — Coal commis- 

sion caonot require owner to sever coal from laïuL 

Indiana Spécial Coal and Food Commission Law does not empower 
the commission to require a coal landowner to sever the coal from the 
soil. 

4. Mines and mimerais ®=^3.%, New, vol. 11 A Key-No. Séries — Coal commis- 

sion ordei-s to ship coal to specifled concerns enjoined. 

Orders of the Indiana coal and food commission, requiring coal mines 
to ship carloads of coal to parties of whose crédit they had no informa- 
tion, wlll be temporarily enjoined, where no provision is made for sup- 
plying cars to the mines, and no information given regarding the crédit 
standing of the proposed consignées. 

5. Mines and minerais '^=^9S%, New, vol. 11 A Key-No. Séries — Coal com- 

mission's threats to enforce penalties a sufficient basis for injunction, 
Wheré the Indiana spécial coal and food commission publlcly threaten- 
ed to exact penalties from coal mines disobeylng their orders, such action 
wlll be temporarily enjoined, since the act contains no deflnite assurance 
that penalty prosecutlons wlll be postponed pending appeal proceedings. 

In Equity. Bill by the Vandalia Coal Company and the Vigo Coal 
Products Company against the Spécial Coal and Food Commission of 
Indiana, James P. Goodrich, Otto L. Klauss, and Jesse E. Eschbach. 
Interlocutory injunction granted. 

Cooper, Royse, Bogart & Gambill, of Terre Haute, Ind., and Whit- 
cornb & Dowden and Charles Martindale, ail of Indianapolis, Ind., 
and George Sutherlând, of Sait L,aké City, Utah, for plaintiflfs. 

Ele Stansbury, James W. Noël, and Howard S. Young, ail of In- 
dianapolis, Ind., for défendants. 

Before BAKER and PAGE, Circuit Judges, and ANDERSON, Dis- 
trict Judge. 

BAKER, Circuit Judge. Coneeding to the state the gênerai power 
to take control, from time to time, of businesses which, prior to such 
times, hâve been purely private, by reason of change of circumstances, 
by reason of the existence of facts showing that such a state of wrong 

Ê=»For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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has arisen in that business that the safety and welfare of the people 
of the State deniand intervention by way of régulation, and granting 
also to the state the benefit of the presumption that a statute is valid 
until the contrary is shown, we will pass to the final hearing any con- 
sidérations that may be advanced by the complainants to show that 
no facts existed which justified the finding of necessity of interven- 
tion on the part of the state; the state being free, of course, to meet 
and combat such a showing. 

On the question whether the remedy prescribed by the Législature 
has any proper bearing on the supposed evil, we will grant to the state 
the benefit of assuming that on the face of the statute the remedy 
proposed has the necessary connection with the supposed evil. 

As to the real facts of the opération of such remedy, whether it 
is workable, we will pass that matter, also, until the full facts can be 
dcveloped on final hearing. 

On the showing that has been made to-day we are ail of the opin- 
ion that an interlocutory injunction should be issued, for the follow- 
ing reasons : 

[1] First. That the opération of the statute, as indicated by the or- 
ders of the commission, is a direct interférence with Interstate com- 
merce. When the coal is severed from the ground it becomes an 
article of commerce, and the owner of that commodity, under the com- 
merce clause of the fédéral Constitution (article 1, § 8), which recog- 
nizes no state lines, has the right, so far as the state is concerned, to 
sell and to contract to sell his entire output to citizens of other states. 
The orders are also an interférence with Interstate commerce by reason 
of the showing in the bill that the output of three of the five mines 
that are being operated by the complainants had been contracted to 
the Pennsylvania Company, an Interstate carrier, under a contrac 
meeting the approval of the Interstate Commerce Commission, which 
approval carries an implied finding of fact that the coal, so used, is 
directly consumed in, or in aid of, Interstate commerce. 

[2] The second ground for granting the temporary injunction is 
that the action of the commission impairs the obligation of pre-exist- 
ing contracts. Our conception on that point is this: That there is 
a distinction to be made between the contract of a carrier, or other 
public utility, which at the time of making the contract is of that pub- 
lic character, and by making the contract when it bears that character 
the carrier knowingly is making it subject to the power then existing 
to change the rate or make other requirements that are inconsistent 
with that contract ; and, on the other hand, the contract of a business 
enterprise that had the standing of a purely private enterprise until 
the time had arrived when for the first time the state had declared 
that it was affected with a public interest. Taking the Insurance Com- 
pany rate case as an illustration of that, we conceive that ail policies 
at the old rate remained in force, and were of an absolutely binding 
nature, after the passage of the législation which brought the private 
business of Insurance into the public regulable class. To hold other- 
wise, in our judgment, would be to give the législation, which should 
be presumed to be prospective, a rétroactive efïect. 
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[3] The third ground for granting the temporary injunction is that 
the orders, and the scheme of administration apparently adopted by the 
coal commission, .requires the owner of coal land to sever the coal 
from his soil. That is a power beyond any that the state has pro- 
fessed to exert in this législation, even if, under any circumstances, 
or at any time, the state would hâve the right to order the owner of 
a purely private title to sever the coal from his soil. 

[4] The fourth ground for granting the injunction is that, assum- 
ing that there might be some residue after the demands of existmg 
contracts and of interstate commerce were satisfied, the orders of the 
commission direct the complainants tomake shipments of carloads of 
coal. The showing by the complainants is that the Indiana coal con- 
tains a large amount of sulphur, and that it cannot be safely stored 
at the mine; that if stored there,. or anywhere else, it would be likely to 
be destroyed by spontaneous combustion; that it requires quick and 
prompt handling, and quick and prompt consumption by the users, 
and requires that cars be available at the mouth of the pit, into which 
the coal can be placed. 

Neither the act aor the plan of opération of the commission makes 
any provision for the supplying of cars to complainants, or other oper- 
ators, ,by which they could comply with the mandatory direction. 

A further reason that affects the orders as to this supposititious sur- 
plus that might remain after interstate commerce and contract parties 
hâve been satisfied, is that the showing of the complainants demon- 
strates that the necessities of transporting this cOal are such that it 
is impossible to get bills of lading, and to collect by the well-known 
method of bank collection, by means of sight drafts attached to bills 
of lading, and that without such security, or any security, the com- 
plainants are.required to ship to parties whom they déclare to be un- 
known to them, and of whose crédit they hâve no information, and are 
given no information. 

Of course, if the complainants are required to part with this coal, 
and not to receive compensation therefor, it would be a case, in that 
respect, and to that extent, of pure confiscation. 

[5] There is a fifth ground for granting the temporary injunction, 
in the showing of threats made by the commission to exact the penal- 
ties, We should agrée with the state that this ground for a temporary 
injunction, or any injunction, would not be tenable if we were en- 
abled to read section 11 of the act with the same undei'standîng that 
counsel for the state and the coal commission put upon it; but, as 
we read that section, we find no definite assurance that penalties, or 
prosecutions for penalties, will be suspended a dày longer than the 
final décision in the M arion circuit court. There is nO direct and 
clear, definife, positive assurance that the penalties, or other penalizing 
means, would be held in abeyance until the question had been carried 
to the highest court to which it can be carried. 

On the présent showing of the bili, the complainants hâve existing 
arrangements by which their interstate business will consume their 
entire qy-tput. They hâve three mines that are taken entirely out of 
the case. 
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As to the other two mines, the allégations of the bill are that their 
output would be consumèd in the interstate commerce that they hâve, 
and so al! of the orders will be restrained as to thèse complaînants, 
on the facts alleged in their bill, and the question is left open for the 
complainants to adduce évidence of a situation — and for the state to 
meet — as to the existence of any facts on which the Législature could 
make any finding at ail of such oppressions or wrongs as would justi- 
fy the classing of the business as one subject to régulation, giving the 
state the plain benefit that it has had heretofore of the presumption of 
validity, together with the holding that there is such a continuing, 
gênerai police power, that was not hamstrung, to use a common ex- 
pression, by the Fourteenth Amendment, so that no change of circum- 
stances after the adoption of that amendment could be made the basis 
of the state's exertion of its police power. 

For thèse reasons the temporary injunction to restrain the enforce- 
ment of the orders, presented in the bill, will be issued. 



FEDERAL SUGAR BEFINING CO. v. UNITED STATES SUGAR EQUALI- 
ZATION BOARD, Inc. 

(District Court, S. D. New York. June 24, 1920.) 

1. Money received <S=>9 — Vendor, preveciting performance of anothèr vendor"» 

contl-act and sumtlying the g(>ods, held liable. 

A eomplalnt held to state a cause of action for money had and' received, 
where It alleged that plaintlfC contracted to sell for export 4,500 tons of 
sugar to a eoïnmisslon representing the Norwegian government ; that the 
président of défendant corporation, who wae also head of the sugar divi- 
sion of the Government Food Administratioh, arbltrarlly and wrongfuUy 
refused to approve the issiiance of a license for the export of such sugar ; 
that def endtint, through Its président or other officers, by wrongfuUy repre- 
senting that nô export lleense could be obtained tor sugar unless bought 
from défendant, and that défendant was authorized to flU ail contracta, 
induced the coimmlsslon to purchase the sugar from défendant and to 
refuse to aecept it from plaintlfE, whereupon an export- license was issued, 
and that défendant made a large profit on the transaction. 

2. United States '©='125 — State corporation, créated by direction of Prési- 

dent, subject to suit under state law., ; 

A corporation organlzed under tlië lâws of a stàte, although it is 
Incorporated by direction of the Président ih the exercise of a discretion- 
ary power, and is used as a governméht agency and its stock Is ovrned 
solely by the government, has only the powers conferred, and Is subject 
to ail the Uabilltles imposed, by the laws of the state, including liability 
to suit, and a suit against it is not one against the United States. 

3. Torts '^^='16 — ^Not a défense tiiat act was directed by govémment officer. 

In an action against a corporation for a tort, it is no défense that the 
act complained of was done by direction of the Président or other ofiBcer 
of the government. 

4. United States 'S=>125 — Ownership of corporation by government not a dé- 

fense. 

In an action against a state corporation for money had and received, 
the fact that the profit from the tortious transaction, sought to be re- 
covered, has become a part of the assets of the corporation, which is owned 
solely by the United States government, held not to constitute a défense. 

(2::=>For other cases »ee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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At Law. Action by the Fédéral Sugar Refining Company against 
the United States Sugar Equalization .Board, Incorporated. On de- 
murrer to answer. Demurrer sustainedi ; 

To the complaint hereln the answer bas interposod three aflBrmative défens- 
es, and to each and every one of thèse défenses plalntifC has demurred. The 
complaint sets forth three causes of action, .'and, omittlng formai allégations, 
the essential features set forth in tliesé causes ôf action are as foUows : 

First Cause of Action. — Substantlaily ail the allégations are on information 
and belief. Défendant is a Delaware corporation. The Norwegian Govern- 
inent Food Commission was the officiai agency of the kingdom of.Norway for 
the purpose of securing food supplies on behaif of the kingdom, including the 
purchase of sugar in the United States for shipment to Norway. On or about 
August 21, 1917, plalntlff entered into a written agreement with the Norwe- 
gian Commission, whereby the commission agreed to purchase from plaintlff, 
and plaintiff agreed to sell and deliver to, the commission, 4.500 tons of re- 
fined sugar at $6.60 per 100 pounds for granulated sugar, and upon certain 
other terms. This contract was entered into prier to the placing of any 
embargo upon the export of sugar from the United States or the promulgation 
of any régulation governing the establishment or maintenance of governmental 
control of the importation, manufacture, storage, or distribution of sugar in 
the United States. 

On or about August 10, 1917, under the authority of an act of Congress ap- 
proved August 10, 1917, and known as the Food and Fuel Act ( Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, §§ SllSyge-Sllsyskk, SllSVè'-SllSysr), the Prési- 
dent of the United States by executive order establlshed the United States 
Food Administration, and appointed the F(?od Admipistrator, and vested in 
him ail of the powers in the act conferred upon the Président, so far as the 
same applied to foods. The Food Administrator appointed one Rolph as head 
of the Sugar Division of the Food Administration, and ail of the powers of 
the Food Administration, so far as related to governmental control of sugar, 
were thereafter exercised by Rolph, as head of the Sugar Division, as a con- 
séquence whereof Rolph was vested with and exercised complète control over 
the sugar industry. in the TTnited States. 

On or about August 27, 1917, under authority conferred by an act of Con- 
gress approved June 15, 1917, known as theEspionage Act (40 Stat. 217), the 
Président of the United States, by proclamation, prohibited the exportation of 
sugar from the United States except in aceordance with régulations prescribed 
by him. Under said régulations the power tp issue export licenses, thereunder 
required, was vested in the Exports Administrative Board, and the proclama- 
tion and régulations thereunder and the embargo thereby establlshed were 
enforced continuously thereafter during the times covered by the subséquent 
events alleged in the complaint. The Exports Administrative Board required 
that ail licenses for the exportation of sugar be approved by the Food Admin- 
istration, and under this requirement no license for the exportation pf sugar 
was granted or could be secured, except upon the approval of Rolph, as head 
of the Sugar Division, as a conséquence whereof Rolph was enabled to prevent 
the exportation of sugar from the United States. 

The Norwegian Commission requested the Exports Administrative Board 
or its successor to issue a license for the exportation of the 4,500 tons of sugar 
above referred to, and this request was referred to Rolph, as head of the 
Sugar Division, ànd was disapproved by him, and because of such dlsapproval 
the request was rèfused, and thereafter repeated requests similarly made, both 
by plaintiff ahd by the Norwegian Commission, were refused by Rolph. Be- 
cause of the refusai to issue the license the Norwegian Commission was unable 
to take delivery of the same under the contract or to furnish shipping instruc- 
tions therefor, and by reason of this on or about February 2, 1918, by mutual 
agreement the contract between plaintiff and the Norwegian Commission was 
modifled by extending the date of delivery to June 1, 1918; and thereafter, 
on or about June 6, 1918, there was further modification by extending the date 
of delivery to October 1, 1918, and by fixing the price for the sugar at $6.60 
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per 100 pounds, or any higher price demanded by the United States govern- 
ment. 

Rolph, while head o£ the Sugar Division, and on or about July 23, 1918, 
subsoribed to tlie certificate of incorporation of défendant and was one of its 
ineorporators, and immediately thereafter was elected one of the directors and 
président of défendant, and duly qualified as such, and from July 23, 1918, 
Rolph was continuously the ,pi-esideiit and a director of défendant. In August 
or September, 1918, défendant, through its président, Rolph, or its other ofiieers 
and af?ents, "well knowing that the aforésaid contract between plaintiff and 
said Norweglan Govemment Food Commission was in full force and effect, 
aild wrongfuUy designing and contriving to deprive the plaintiff of the beneflts 
of its aforésaid contract, and with the wrongf ul intent to secure the beneflts of 
said contract for itself, wrongfuUy represented to the said Norwegian Govern- 
ment Food Commission that no refined sugar could be exported from the 
United States, nor would any license for the exportation of any sugar be issued, 
unless such sugar was purchased from or tlirough the défendant, and further 
wrongfuUy represented that the said commission could not secure said forty- 
flve liundred (4,500) tons of sugar contracted to be purchased from the plain- 
tiff as aforésaid, except through tlie défendant, and wrongfuUy iuduced the 
said commission to believe said représentations to be true ; that prior to and 
at the tlme said tvrongful représentations were made to the said commission 
the said George M. Rolph, as head of tlie said Sugar Division, arbitrarily and 
in abuse of the discretionary power vested in him as such, refused and con- 
tinued to refuse to approve the issuance of a license for the exportation of the 
said forty-flve hundred (4,500) tons of sugar contracted to be sold by the 
plaintiff as aforésaid, as a conséquence whereof the said commission, relying 
upon the aforésaid wrongful représentations and believing the same to be true, 
agreed to and did purchase from the défendant forty-iive hundred (4,500) tons 
of reflned sugar in place of the said forty-flve hundred (4,500) tons that it had 
theretofore agreed to purchase from the plaintiff ; that said défendant deliver- 
ed to the said commission forty-flve hundred (4,500) tons of reflned sugar, 
and the said George- M. Rolph, as head of the Sugar Division aforésaid, wrong- 
fuUy approved the issuance of the export license therefor, and the said com- 
mission received the said sugar, and exported the same, and paid to the de- 
fendant therefor approximately the sum of one million one hundred thousand 
dollars ($1,100,000)." 

Thereafter, on about September 20, 1918, the Norwegian Commission refused 
to receive any sugar from plaintiff under its contract, or to furnish shipping 
instructions, and informed plaintiff that the cause of its refusai was that It 
had already flUed its contract and satisfied its requirements through défend- 
ant, and had received or would receive the 4,500 tons of sugar thereundcr 
from défendant upon the représentations aforésaid. Défendant represented to 
the Norwegian Commission that the United States govemment demanded that 
said sugar be sold at 11 cents per pound, and the commission believed said 
représentations to be true; and agreed to pay and did pay to défendant 11 cents 
per pound for the 4,500 tons of sugar dellvered to the commission by défend- 
ant. "Each and ail of the aforésaid acts of the défendant were pursuant to 
and in exécution of the wrongful design and contrivance aforésaid, to the 
Injury oï the plaintiff and to its damage in excess of two hundred and nineteen 
thousand dollars ($219,000)." 

The net profit on the sale by défendant to the Norwegian Commission 
amounted to .$219,744, "which said sum was in thé month of September or 
October, 1918, had and received by the défendant to and for the use of the 
plaintiff, which in equity and good conscience the défendant should not retain." 
Plaintiff demands from défendant the sum of $219,744, "the money of the 
plaintiff so had and received by the défendant," but no part bas been paid. 

Second Cause of Action. — This sets forth the history of the transactions as 
alleged in the flrst cause of action and then continues as hereinafter stated. 
While Rolph, as head of the Sugar Division, continued to refuse to approve the 
issuance of a license for the exportation of the 4,500 tons, défendant by its 
offieers, incUiding Rolph, as président and one of its directors, wrongfuUy en- 
tered into the contract with the Norwegian Commission above described, 

208 F.— 37 
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wliereby défendant wrongfully àgreed to sell to the commission, and the 
commission agreed to purcliase from the défendant for export, at 11 cents per 
pound, tlie same quantity and quality bf Buga;r whlob tbe ; commission had 
tlièretofore agreed to purchase from plaintifC, :and défendant delivered to the 
commission the :4-',500 tons of sugar contracted to be sold.by it to the commis- 
sion, andthe said sugar wasexported under a license issued with the wroûgful 
àpproval Gf Rolph, as head of the Sugar Blvision, and the Norwegian Commis- 
sion refused to accept thé sugar contracted byiit to b& purchased from plain- 
tiff. At the time défendant enterèd Into the contract for the sale of the sugar 
to the Norweglan Commission, défendant knew that the coihmission required 
4,500 tons of sugar to satlsfy the needs of the Norwegian' govettiment, and that 
the commission had contracted to purchase the svtgar from plaintiff, and was 
ready to earry out Its contract as soon as Rolph, in his capaelty as head of the 
Sugar Division, approved the issuance of a license for thei exportation of 
the sugar. 

Défendant knew, or should hâve known, that by entering into its wrongful 
contract wlth the commission and making delivery thereunder it wrongfully 
deprived plaintiff of the benefit of plaintlff's contract with the commission and 
the profite to be derived therefrom ; and défendant' knew that its président, 
Rolph, was, by virtue of the power vested in him as head of the Sugar Divi- 
sion, able to prevent and had eontinuously prevented the fulflUment of the 
contract between plaintiff and the commission by refusing to issue. a license 
for fhe exportation of sugar thereunder. The act of Rolpli in refusing to 
approve the issuance of a license for the exportation of the sugar contracted 
to be sold by plaintiff to the Norweglan Commission was contrary to law, in 
excess of any authorlty vested in Rolph, ara abuse of the discretionary power 
vested in Rolph, and contrary to the puriwse and Intent of the acts of Oon- 
gress, ail of whlch was known to' défendant at the time it negotiated and 
éntered into its contract with the Norweglan Commission,: and each and ail 
of the acts of défendant were wrongful and to the injury and damage of 
plaintiff in excess of 1219,000. The profit deeiyed by défendant from the sugar, 
it sold and delivered to the Norweglan Commission was $219,744; "which said 
snm was in or about the month of October, 1918, had and'received by the d&^ 
fendant to and for the use of the plaintifC, which in equity and good conscience 
the défendant should not retain." 

'TMrd Cause of Action. — ^The allégations as to the facts are repeated. Tbe 
complaint then continues : 

On or about August and September, 1918, défendant, througli its président, 
Rolph, or other ofiScers and agents, with knowledge of the contract between 
plaintiff and the Norweglan Commission and wrongfully designing and con- 
triving to depi-lve the plaintiff bf the beneflts of the contract to itself , wrong- 
fully represented to the Norweglan Commission thatino refined sugar could be 
exported from the United States, or any license for exportation of any sugar 
be issued, unless the sugai' was purchasgd from or through défendant, and 
that the commiÈslon could not secure the 4,500 tons-. of' sugar uiwler its con- 
tract with plaintiff, escept through défendant; that défendant further wrong- 
fully represented to the commission that' it had takèn ,ovep ail contracta for 
the sale of sugar for export from the United States to neutral countries, and 
that said défendant would fill ail contraets for the sale of sugàr on behalf of 
reflners who had made such. Défendant further wrongfully represented to the 
commission that, if the commission' would talîe 4,500 tons of sugar from the 
défendant, said défendant. could and would, through its président, Rolph, as 
head of the Sugar Division, secure the necesSai!y export license, and défendant 
would and could fill the contract on behalf of plaintifE, and would deliver to 
the commission 4,500 tons of sugar on behalf and as agent of plaintiff at the 
priée of 11 cents per pound. ' î 

Défendant wrongfully induced the commission to believe thèse représenta- 
tions, and to believe that in receiving the 4,500 tons of sugar from défendant 
the commission was fulfllling its contract with plaintiff, and the commission, 
relying thereon, agreed to ; take and did take and receive the 4,500 tons of 
sugar from défendant in fulflUment of its contract with plaintifl:. Subse- 
quently the commission refused to take any sugar from plaintifC under the 
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contra et, and informed the plaintiffi that it had satisfied its requirements 
through défendant. Each and ail of the acts of défendant were pursuant to 
and In exécution of "the wrongful design and contrivance afdreSaid," to plain- 
tiff's damage in excess' of $'219,000. 

Défendant represented to tlie NorWegian Commission that the United 
States government demanded that the sugar he sold at 11 cents per potind, and 
the commission belleved the représentation to be true, and pald thls sum for 
the 4,.500 tons of sugar delivered to the commission by tlie défendant. De- 
fendant received as net profit on this sale to the Norwegian Commission the 
sum of $219,744, "whicli said sum of money was had and received by the de- 
fendant to and for the use of plaintiff, whlch In equity and good conscience 
the défendant should ndt retain." 

First Affirmative Défense. — On or about August 10, 1917, pursuant to the 
provisions of the act of August 10, 1917, the Président by executive order es- 
tabllshod the Food Administration, and appointed Hoover as Food Adminlstra- 
tor. The Food Adminlstrator vpas dlrected to supervise, direct, and carry into 
efïect the provisions of the act, and the powers and authority therein given to 
the Président, In so far as the same apply to foods, feeds, and their derivative 
products, and to any and ail practices, procédures, and régulations autliorized 
or requlred under the provisions of said act. 

Therealter as part of the maçhinery of the food control, and In order to 
enable the Food Administration more fuUy to carry out the régulation of the 
supply and distribution of sugar, upon the direction of the Président on July 
13, 1918, défendant' was incorpora ted under the laws of Delaware, its entire 
capital stock of $5,000,000 béih'g at ail times thereafter owned by' the United 
States of America ; said stock havlng been pald for out of the appropriation 
of $50,000,000 authorlzed by the provision of the act of July 1, 1Ô18. The 
certiflcate of incorporation of the défendant provided, as part of its objects 
and purposes: "To exercise aU' powers which may be delegated tô it by the 
Président of the United States." And upon the incorporation of the de- 
fendant said Hoover was élected a director and chairman of the board of 
directors thereof. 

On or about August 27, 1917, under authority of statutc, the Président pro- 
hlbited the exportation of sugar from the United States, except in accordance 
with régulations which requlred that a iiconse therefor be first obtalned in 
each case from the Export Administrative Board, and thereafter on or about 
October 12, 1917, by executive order, the Président established the 'War Trade 
Board as the succespor to the Éxport Administrative Board and vested in the 
War Trade Board ail the power and authority of the Export Administrative 
Board, and from and after August 27, 1917, at ail tlmes mentioned in the com- 
plaint, it was settled policy of the Export Administrative Board and its suc- 
cessor, 'VVar Trade Board, to refuse ail licenses for export of sugar from thls 
country. , 

In or about September, 1918, upon the représentations of the Norwegian 
minlster of the urgent need of sugar in Norway, the Food Adminlstrator dl- 
rected défendant to sell and dellver 4,500 tons of sufear to the Norwegian 
Commission for export to Norway, and in obédience to said direction défendant 
thereupon sold àn<} delivered in this country 4,500 tons to the Norwegian 
Commission, which was thereupon exported by them upon a license therefor 
duly issued by the War Trade Board, ail of which was done under the author- 
ity and direction of the Food Adminlstrator and the Président of the United 
States in pursuancè of lawful statute. The 4,500 tons of sugar sold as afore- 
said are the 4,500 tons of sugar mentioned in the coniplaiiit as sold by défend- 
ant to the Norwegian Commission. 

Said sale and delivery of the 4,500 tons of sugar was purely a governmental 
transaction between 'the United States throngh its Food Administration, àiid 
the government of iNorway, through Its -Norwegian Commission, which 
said sale and. deliviery was arrahged and carried out upon governmental orders 
and Instructions through governmental agencies, and the act of the deijendant 
In selling to the Norwegian Commission was an act ôf the Food Adminlstrator 
representing the authority of the Président of th« United States, and it thére- 
fore wàs the act of the government of the United States. ■ : , 
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Second Affirmative Défense. — This repeats the allégations down to that part 
relating to the représentations of the Norwegian minlster, and then phrases 
the allégations as hereinafter. In or about September, 1918, upon the repré- 
sentations of the Norwegian minister of the urgent need of sugar in Norway, 
the Food Administrator directed défendant to sell and deliver 4,500 tons of 
sugar to the Norwegian Commission for export to Norway, and In obédience 
to said direction défendant thereupon sold and delivered in this country to 
the Norwegian Government Food Commission 4,500 tons of sugar, which was 
thereupon exported by them upon a license tlieref or duly issued by the War 
Trade Board. The 4,500 tons of sugar sold as af oresaid are the 4,500 tons of 
sugar mentioned in the complaint herein as sold by défendant to the Nor- 
wegian Commission. Ail the profits, if any, which accrued to défendant 
through the said sale and delivery of 4,500 tons of sugar to the Norwegian 
Commission, hâve been received and are now owned by défendant as a part 
of its assets in common with ail its other assets. The entire capital stock 
of défendant, slnce its incorporation, lias been and is now owned solely by 
the government of the United States of America, and ail the assets of de- 
fendant are the sole property of the government of the United States of 
America. 

THrd Affirmative Défense. — Pursuant to tlie provisions of the Food and 
Fuel Act, approved August 10, 1917, the Président by executive order es- 
tablished the Food Administration, and Hoover was therein designated Food 
administrator. On July 13, 1918, défendant was organized and incorporated 
under the laws of Delaware, upon the direction of the Président, as a part of 
the machinery of tlie food control, to act as a subordinate officer or agent of 
the Food Administration, in obédience to the orders, direction, and control of 
the Food Administrator. In or about September, 1918, the Food Administra- 
tor, by an order purporting in every way to be wlthin the powérs conferred 
upon him by law, and tO be validly and fairly issued, directed défendant to 
sell and deliver in this country to the Norwegian Commission 4,500 tons of 
sugar, and in obédience to said order, as requirod of it by law, défendant 
tliereupon sold and delivered in this country said 4,500 tons of sugar to the 
Norwegian Commission. Said 4,500 tons of sugar sold as aforesaid are the 
4,500 tons of sugar mentioned in the complaint herein as sold by défendant 
to the Norwegian Commission. 

Bigelow & Wise, of New York City (Lindley M. Garrison, Ernest 
A. Bigelow, and Charles A. Boston, al( of New York City, of counsel), 
for plaintiiï. 

Shattuck, Glenn, Huse & Ganter, of New York City (William A. 
Glasgow, jr., of PHiladelphia, Pa., and Edwin P. Shattuck and Garrard 
Glenn, bothi.of New York City, of counsel), for défendant. 

MAYER, District Judge. (after stating the facts as above). [1] It 
is, bf course, elementary that a démarrer searches the complaint, and 
theref ore it becomes necessary at the outset to détermine whether the 
complaint states one or more causes of action. So far as language goes, 
it is plain that the complaint is f ramed upon the theory that the facts 
set forth causes of action upon an implied promise upon the count for 
monëy had ând received, which in equity and good conscience défend- 
ant should not retain and should pay to plaintiff. It will be unneces- 
sary to détermine whether the allégations of the complaint set forth 
tauses of action upon any other theory, if the implied promise theory 
is sound. The three causes of action, ail moving to the same end, are 
differentiafed by plaintiff as foUbWs: 

"The second différence between the allégations of the first and second causes 
of action is that in the first the basis is the wrongful induçement of a contract 
with the plaintiff's vendee, and in the second the wrongful entry into a eon- 
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tract wlth the plaintiffs voiidee with full knowletlge of the facts, in botli 
ntillzing the wrongful activity of the défendant'» président. The second cause 
of action suggests, vmder the eircumstances alleged, the violation of a duty on 
the part of the défendant, with knowledge of the facts alleged, to abstain from 
preventing the vendee carrying ont its contract with the plaintiff. The thlrd 
cause of action alleged Is based upon the same elénientary facts, which are 
reiterated ; but it is also alleged that the défendant, with knowledge of thèse 
facts, and a wrongful design to deprive the plaintiff of the beneftt of its con- 
tract with Its vendee, not only made the wrongful représentations that no 
sugar could be exported unless purchased through the défendant, but further 
that the défendant had taken over ail contracts, and the défendant would flll 
the plaintiff's contract, and the défendant would secure a license for export 
and fin the said contract on behalf of the plaintiff, and that the défendant in- 
duced the belief on the part of the vendee that the défendant was fulfllllng 
the plaintiff's contract, and relying thereon the vendee refused to complète 
witlî the plaintiff, and the plaintiff received no profit therefrom. Thus the 
third cause of action présents the additional élément of estoppel, in that de- 
fendant actnally represented and induced the belief on the part of the vendee 
that défendant was fuUilling the plaintiff's contract." 

The law of quasi contracts, se called, has as one of its vital features 
the aim of the courts to apply a suitable remedy for the results iîow- 
ing from certain kinds of wrongs. Thus it is that an action, in some 
eircumstances, will be regarded as ex contractu, even though there has 
not been agreement between the parties. The broad principle is suc- 
cinctly stated in 13 C. J. 244, as foUows: 

"Contracts implied in law, or more properly quasi or constructive contracts, 
are a class of obligations which are imposed or created by law, wlthout regard 
to the assent of the party bound, on the ground that they are dictated by rea- 
son and justice, and which are allowed to be enforced by an action ex contrac- 
tu. They rest solely on a légal fiction, and are not contract obligations at ail 
in the true sensé, for there is no agreement ; but they are clothed with the 
semblance of contract for the purpose of the remedy, and the obligation arises 
not from consent, as in the case of true contracts, but from the law or natural 
equity. * * * Among the instances of quasi or constructive contracts may 
be mentioned cases in which one persbn has received money which another 
person ought to hâve received, and which the lattSr is allowed to recover 
from the former in an action of assumpsit for money had and received, or 
money received to the use of plaintiff. * * • " 

See, also, Miller v. Schloss, 218 N. Y. 400, at page 407 et seq., 113 
N. E. 337. _ 

The implied promise springs up by virtue of or foUows the commis- 
sion of a wrong. In each of the causes of action hère a wrong is al- 
leged. In the first and third causes of action, the wrong alleged is 
clearly of the kind discussed in Angle v. Chicago, St. Paul, etc., Rail- 
way, 151 U. S. 1, at page 13 et:seq., 14 Sup. Ct. 240,. 38 L. Ed. 55, 
and American Malting Co. v. Keitel, 209 Fed. 351, at page 358 et seq., 
126 C. C. A. 277. In the second cause of action the wrong alleged is 
the failure to abstain from preventing the Norwegian Commission 
from carrying out .its contract with plaintiff, when its duty was so to 
abstain. 

Of course, the wrong must hâve been the proximate cause of failure 
of the Norwegian Commission to perform its contract, else plaintiff has 
no case; and it is earnestly contended by défendant that its conduct 
as alleged was not such cause. I am unable to foUow this contention. 
As the three causes of action are drawn, they plainly attribute the fail- 
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ure of the Norwegian ' Commission to carry out its contraCt with plain- 
tifï to the acts of défendant ; the first and third by active représenta- 
tions, and the second by faiHng in violation of duty, to abstain from 
preventing performance by the Norwegian Commission., Had the com- 
piaint merely alleged the refusai of Rolph, as head of the Sugar Divi- 
sion, to issue an ej^port license, and then an independent agreement 
between défendant and the vendee, without représentations or without 
violation of duty, the case, of course, would hâve been différent. Nor 
does the fact that the export license was refused prior to the defend- 
ant's incorporation alter the nlatter, because plaintiff relies, not only on 
that fact, but necessarily also 'ùpon the facts alleged to hâve occurred 
subséquent thereto. 

A further contention of défendant, earçestly urged, is based on the 
expressions of Keener and Woodward in their works on Quasi Con- 
tfàcts. Woodvvard, Quasi Contracts, § 274, referring in part to 
Keener, says: 

"Perhaps it was argnable at one time that the obligation of a tort-feasor 
in assumpsit Is analogous to that of a constnictlve trustée, and that ho 
shouia be held accountable for any profits derive.d by him from his wrong- 
ful act. It seems to be now taken for granted, however, that the obligation is 
not to account for profits but to make restitution. It foUows that it is not 
enough that the défendant has been enriehed by his wrong ; it must further 
appear that the benefit receivea by défendant has been taken from the plain- 
tiff. As Prof. Keener puts it, there must be 'not only a plus but a minus 
quantity.' " , , 

Plaintiff 's counsel anàlyze thèse propositions of the writers, and, 
finding that Keener's référence (followed by Woodward) is to one 
English case, Phillips v. Hbmfray, L. R. Ch. Div. 439, they dissect thât 
case to ascertàih the real point decided. But, laying aside the case re- 
ferred to, the principlè announced is illogical in its limitations. The 
point is not w^hether a definite something was taken away from plain- 
tiff and added to the treasury of défendant. The point is whether de- 
fendant unjustly enriehed itself by doiiig a wrong to plaintiff in such 
manner and in such circumstances that in equity and good conscience 
défendant should not be permitted to retain that by which it has been 
enriehed.^ 

The whole trend of the law points to the aspiration of the courts to 
ffnd an adéquate and orderly remedy for wrongs as to which redress 
was elusive until this theory of quasi contracts was developed. Mr. 
Justice Brewer, early in the Angle Case, said : 

■ "Surely It would seem the récital of thèse facts would carry with It an as- 
surance that there was some remedy, * • * and that such remedy would 
reach to the party * * * by whose acts thèse losses were caused," 

Judge Collin, in Miller 'v.Schloss, supra, speaks of natural equity 
and good consciente, and of the circumstances under which money ex 
aequo et bono belongs to another. Indeed, this is one of those develôp- 

.'•"Unjust enrichment" Is now a familiar expression used to describe a 
resuit in différent relations and In differing forms of litigation. Schall v. 
Camors, 2(51 U. S. 239, 40 Sup. Ct. 135, 64 K Ed. 247: Eastern Extension Co. v. 
TJnited States, 251 V. S. 355, 40 Sup. Ct. 168, 64 L. 'id. 305; Miller v. Schloss, 
supra; Matter of Wilson (D. C.) 252 Fed. 631. 
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ments of the law vvhere the courts hâve shown themselves keen tO' 
avoid refinements in their efforts to reach sound and practicable remé- 
dies, and their goal has been the remedy. The correct principle, as it 
seems to me, is well stated in a récent note in the Columbia Law Re- 
view of May, 1920, at page 602 : ■ 

"The niost tliat can be sald is that ordinarily, and apart from some rule of 
policy wliicli dictâtes the contrary resuit, recovery sliouid be allowed where 
there has been actual enrichment at the plaintifC's cxpense. •*'»'' 

In the case at bar it might further be contended, not without merit, 
that the case cornes even within the Umitations stated by Keener and 
Woodward; but I prefer to rest my conclusion on the broader ground. 

It is further urged that, unless plaintiff has been actually damaged, 
it has no grievance, and that the complaint should hâve alleged ability 
profitably to perform plaintiff's contract with the Norv^regian Com- 
mission. This position misconceives the nature of an action for money 
had and received as framed in this complaint. Whether inability to per- 
form is a défense need not now be determined. The action is not for 
damages for breach of contract, but for the profit which défendant is 
alleged to bave made as the resuit of its alleged wrongful acts. Ability 
to perform, in such circumstancés, is no part of plaintiff's case. Angle 
Case, supra, 151 U., S. 12, 14 Sup. Ct. 240, 38 L. Ëd. 55. 

In any event, at any time prior to October 1, 1918, the date to which 
the performance of plaintiff's contract had been extended, the necessary 
license might have been obtained. It was within Rolph's power to 
grant the license before October Ist; but prior thereto (i. e., on Septem- 
ber 20th) the Norwegian Commission notified plaintiff that it- would not, 
take the sugar from plaintiff, because défendant had filled its recjuire-, 
ments. In other words, défendants' alleged tort having been committed- 
prior to October Ist (i. e., prior to September 20th), ability of plain- 
tiff to perform after September 20th becomes immaterial as a necessary 
requirement of plaintiff's causes of action. - . 

Finally, In respect of the third cause of action, there is neither a 
question of estoppel nor a question of ratification. Its allégations are, 
not of the kind where a principal ratifies the unauthorized acts of an 
agent in order to avail of the benefits of those acts. ■ In principle this; 
cause is like the first cause of action, in that it allèges misrepresenfa- 
tions which induced the breach of the contract between plaintiff and 
the Norwegian Commission. ;. 

For the reasons thus outlined, I am of opinion that the complaint is 
not demurrable.^ ' . 

Demurrer to Défenses.- — At the outset, it is apparent that the trans- 
actions described in the défenses were not transactions between the 
goverments of the United States and NorWay. Such international 
transactions, if in pursuance of treaty powers, must have the constitu- 
tional consent of the Senate. Any other international transaction, 

2 It is, of course, not practieai)le to diseuss ail the points, sucli as the 
daimed analogy with infringement suits. They have received considération, 
but ouly the more iinportaiit features of tlie controvei-sy have been stated. 
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even under the war power, must find.its authority in statute. No such 
authority is found in this case. 

[2] The défenses rest principally upon the proposition that the de- 
fendant was an agent of the sovereign, and that an action against the 
agent is in effect an action against the sovereign, and that the sovereign 
cannot be sued without its consent. The Executive, under the Act of 
August 10, 1917, coùld hâve used plaintifï, a New York corporation, 
as its distributing agent, and as a necessary conséquence of defendant's 
contention, if, in distributing sugar, it had injured some person, then 
the person so injured could not hâve sued this plaintifï without the 
consent of the United States. 

Befôre such and similar results can be justified, it must be clear, both 
on reason and authority, that, where the corporation used as an agency 
is created and orgahized under a state statute, it may be relieved of ail 
the responsibihties usually attached to it. Section 2 of the Act of Au- 
gust 10, 1917 (Conip. St. 1918, Comp. St. Ann. Supp. 1919, § SUSygee), 
provided: 

"Sec. 2. That In carrying out the purposes of this act the Président is au- 
thorized to enter Into any voluntàry arrangements or agreements, to create 
and use any agency or ageneies, to aecept the services, of any person without 
compensation, to co-operate witli any agency or person, to utilize any départ- 
aient or agency of the government, and to co-ordlnate their activities so as 
to avoid any preventable loss or duplication of effort or funds." 

The agency herè concerned is a DelaWare corporation. Nothing in 
section 2, supra, purports to change (if there were power so to do) the 
rights, dtities, obligations, and liabilities of such a corporation. The 
Congress did not enact âny statute incorporating the défendant or spe- 
cifically providing for its incorporation. Its incorporation was under 
the laws of Delaware, and the Revised Code of Delaware of 1915 (chap- 
ter 65, § 1916) provides: 

"Sec. 2. fowers. — Évery corporation created under the provisions of this 
chapter shall hâve power. • * * 

"2. To sue and be sued, complain and défend in any court of law or 
equity. * * * ' 

"8. To conduct business In this state, other states, the District of Oolumbla, 
the territories and colonies of the United States and in foreign coun- 
tries. * * •'• 

If the sovereign thus chooses as its agent a state corporation which 
can be sued it cannot by ipse dixit depriye one injured by such an agent 
of the right to sue. The state of Delaware allowed défendant to be 
created, but as a condition of its création and existence it afïorded the 
right to any one to sue the corporate being which it thus created. It 
is alleged that, upon "the direction" of the Président, défendant was in- 
corporated. This is but another way of saying that the Président di- 
rected that the necessary number of persons required under the Dela- 
ware statute should tàke the steps necessary under that statute to in- 
corporate a défendant subject to the liabilities of that statute. Neither 
the Executive nor any person acting with authority under him had 
the power to change the Delaware statute, and henCe no power to 
change the obligations, rights, or liabilities of a corporation which was 
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the créature of the statute; i. e., the créature of the sovereign state of 
Delaware. 

If Ballaine v. Alaska Northern Ry. Co., 259 Fed. 183, 170 C. C. A. 
251, is to be deemed an authority, it must be on the spécial facts of 
that case. The mère fact that the United States was a stockholder in 
thé Alaska Railway is not enough. Bank of the U. S. v. Planters' 
Bank of Georgia, 9 Wheat. 904, 6 L. Ed. 244; Panama Rj. Co. v. 
Curran, 256 Fed. 768, 168 C. C. A. 114; Salas v. United States, 234 
Fed. 842, 148 C. C. A. 440. In the Ballaine Case, certain express pow- 
ers were conferred upon the Président with référence to the acquisi- 
tion of railroads in a territory, and the court held that by virtue of 
the act of Congress, taking its provisions together, the United States act- 
ed in its sovereiga capacity in acquiring the stocks, bonds, and proper- 
ty of the railway, and employed the corporate organization as an 
agency through which to exécute the pdrposes;of the statute. ■ 

By citing Luxton v. North River Bridge Co., 153:U. S. 525, 14 Sup. 
Ct. 891, 38 h. Ed. 808, it is apparent that the court regarded the Alaska 
Railway as owned as a direct governmental agency to; carry out a 
governmental purpose in the territory. But in the Ballaine Case the 
court was not called upon to détermine whether the laws of a state 
may be regarded as inoperative and inapplicable merely because a cor- 
poration of the state is used as a governmental agency. See Gould 
Coupler Co. v. U. S. Shipping Board Emergency Fleet Corporation 
(D. C.) 261 Fed. 716, which, though somewhat différent from the 
case at bar, expresses the reluctance of the courts to èxtend the doctrine 
of immunity beyond limits clearly defined. ' ■ 

[3]' But it is alleged that, pursuant to an order from the Food Ad- 
ministrator, "purporting * * * to be within the power s conferred 
upon him by law," défendant was directed to sell the, sugar. If this is 
anything more than a. conclusion of law, then in any event it is no dé- 
fense to the commission of a tort. The complète answer is that neither 
the Executive nor the Food Administrator had the power (even if it 
had been alleged that they sought to exercise it) to order the défendant 
to do a wrong. 

[4] Finally, it is urged that the second affirmative défense must be 
good, because ail the profits derived from the transaction are owned by 
défendant as part of its assets, and ail the assets of défendant are the 
sole property of the United States by virtue of its ownership of the 
entire stock of défendant. Hère again the Ballaine Case, supra, is 
referred to in support of the proposition thus advanced. Citing cases, 
the learned judge in that opinion points out that the Suprême Court 
held that "Congress could create corporations as appropriate means of 
executing the powers of government." 

In the case at bar the Congress did not create the corporation. In 
the Ballaine Case it was stated that the United States, acting in its 
sovereign capacity, "merely employed the corporation as an agency 
through which to exécute the purposes of the statute"; but the court 
necessarily held that the purpose of the statute and its exécution were 
not commercial, and pointed out that the Alaska Railway was acquired 
for the settlement of public lands and other governmental purposes. 
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The commercial nature, if any, of the, business in that regard, was an 
incident, and the case turned on the character of the agency, while the 
ownership^by the government of bonds was immaterial, as is empha- 
sized by the court's référence to Salas v. United States, 234 Fed. 842, 
148 C. C. A. 440. In the latter case it appeared that the United States 
owned ail of the stock of the Fanama Railroad Company, but because 
the Panama Company hàd ènteréd into a commercial business the con- 
spiracy complained of was held not tô be against the United States. 
Panama Ry. Co. v. Curran, 256 Fèd. 768, 168 C. C. A. 114; Commercial 
Cable Co.-v. Philippine National Bk. (D. C.) 263 Fed. 218. 

In the case at bar it is also claimed by défendant that the profit was 
an incident foreign to the performance of defendant's duty and the pur- 
poses of its incorporation. But the incorporation under a state stat- 
iite of a business corporation cannot deprive the agent thus created of 
its right as a corporation to make a profit nor relieve it of its corporate 
liabilities. Itmay be, as was held in the Panama and Commercial Cable 
Co. Cases, supra, that when the government itself créâtes its own agent, 
and owns part or ail of the stock of the agent thus created, the test as 
to whether the corporation is suable, or whether the agent is a de- 
partment of government, is the nature of the business done ; but when 
the sovereign uses an agency created, not by itself, but under a state 
statute, he takes his agent as he finds it. 

No case has been nor can be cited which authorized the Président of 
the United States to change a state statute, or the powers coriferred 
thereby, or the liabilities necessarily flowing therefrom. The property 
of the corporation cannot become the property of the stockholders ùntil 
ail provable claims are iiquidated, no matter what the purpose of the 
stockholder may be, and the government's position as a stockholder is 
no différent from that^f a sovereign state which is a stockholder. h.s 
was said by the Chief Justice in Bank of U. S. v. Planters' Baitk of 
Ceorgia, stipra: ; - ' 

"The. state of Georglà, by giving to the bftnk the eapaclty tb sne and be sueil, 
Toliiritarlly strips itself of its sorérelgn character, so far as respects the trans- 
actions of the bank, and waives ail the privilèges of that chapacter. As.., g. 
member of &, corporation, a govemment never, exercises its soyereignty. It acts 
jnerely as a corporator, and exercises no otiier power in the management of 
the affairs of the corporation, than are expressly given by the incorporatiiig 
act. The government of the Union held shares in the old Bar^kof the United 
States; but the privilèges of the govemment were noti imparted hîf tjjat cir- 
cumstance to the bank. The United States vras not a party, tp suits brought 
by or against the bank in the sensé of the Constitution. So with, respect to 
the présent tank. .Suits brought by or Jagainst it are not understood to be 
brought by or against thé United States. The government, bybeeoming a cor- 
•porator, lays dowo its sovereignty, so far as respects the transactions of the 
corporation, and exercises no power or privilège which is not derived from 
the charter." 

Herè the case, if anything, is not so strong. The United States is 
not an incorporator^ but a stockholder in a corporation, which, as a 
condition or necéssary accompaniment of its existence, can be sued 
and ckn engage in business. In enacting the statutes, supra, Congress 
intended, inter alià, to conserve necessaries during the war, and there- 
fore, conferring large and almost unlimited powers to sélect agencies 
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to that end, it is fair to assume that the Congress realized that it might 
be necessary to engage in commercial transactions. The very incorpo- 
ration of défendant demonstrates that the ordinary methpds of tràns- 
acting business by executive departments were inadéquate, and' doubt- 
less subject to embarrassment by a maze of unworkable statutes and 
régulations, and that the elastic powers of a business corporation 
would enable the purchase and sale of sugar to be eng'aged in with the 
same facility as such transactions ordinarily go forxyard at the hands 
of individuals Or business corporations. Such an incorporation was 
nndoubtedly a practical and helpful'i'nstrumentality for doing the work 
with which the government vvas'tonfronted ;'but it is répugnant to the 
American theory of sovereignty that an instrumentàlity of the sovereign 
shall hâve ail the rights and advantagesof a trading corporatjpn, and 
the ability to sue, and yet be itself immune from suit, and be able to 
contract with others^ or to injure others,' confident that no redress may 
be. had against it as matter of right, but only, if at ail, as matter of the 
favor of the sovereign, ;,' \ ' : 

There is not even in this çase-thç création of a corporation, by act of 
Congress nor an express direction to incorporate, such as is found in 
the Shipping Acfc.(Comp. St;; §§, 8146a-8146r). Go.uld Çqppl.er Co. 
Case, supra. But hère the Executive, in pursuance of the discrétion 
vested in him, cbdsé an agent which by its very nature and existence 
had the right to eiigàge ifi a commercial business.- 'The whole tcndency 
is against' the extension oï.the immunity' of . the sqyérejgn as , agâinst 
proper suitors, as ^is evidenced.by such legislatiori' as the Tucker Act 
{24 Stat. 505) ând the Shipping Act (construed in. certain respects in 
The Lake Monroe, 250 U". S.' 246, 39' Sup; Ct. 460, 63 h. Ed. 962),- and 
by cases such as are cited 'Supra! This is not a case which invites a 
step in the opposite direction. *' " 

The demurrer to each and ail of the affirmative défenses is sustained. 
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(District Court, D. New Jerspy. October 8, 1020.) 

1. Courts <S=»375 — State statute of limitations not binding on fédéral court of 

equity. 

Act X. J. April 8, 1003 (P. L. 1903, p. 3G2), supplementing the Côrpora- 
tioii Law, and providing, inter atia, that promoters who make a secret 
profit or bonus shall be liable to the corporation therefor in an action 
elther at law or in equity brought withln four years but not afterwards, 
imposed a condition upon the right to sue at law, but as to suits in 
equity, which could be brought Independently of the statute,, jnerely pre- 
scribed a limitation binding upon the courts of the state, but not upon th<î 
fédéral courts. 

2. Equîty «S^'ÎO — Time for bringing suit for fraudl runs friom discovery. 

Wlicre the fraud by which promoters of a corporation secured an un- 
lawful bonus was coneealed, à fédéral court of equity will not deem a 
right of action for its ' recbvery to hâve accrued until the fraud is dis- 
covered, or should bave been discovered. 

<g=3For other cases see saine topio & KBY-NÙMBBR in ail Key-Numbered Dlgeststi; ItiéextA 
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3. Corporations ®=30(S) — ^Promoter liable for secret profit. ■ 

Défendant obtained options on a number of cereal plants to be taken 
over by a corporation in whicb the sellera were to become stockholders. 
He E^iso advertlsed for and obtained sub&erlptions to the stock from out- 
siders, and then organlzed the corporation, wltli dummy directors, wlio 
accepted his offer to sell the planta to the company at the price named by 
him in stock and bonds of the company, and Issued ail its stock to him 
as its agent. He settled wlth the sellers separately, havlng each property 
conveyed directly to the corporation for the expressed considération of ?1, 
concealing from each seller the price paid to the others, and also con- 
cealed the amount pald from knowledge of the corporation after It was 
taken over by the stockholders for ten years, when it was discovered 
that he had made a profit on the transaction of over $1,000,000. Held, 
that he was not the owner of the propertles, deallng wlth the corpora- 
tion at arm's length, but occniried a flduciary relation to it and at least 
to the outside subscribers to its stock, and was accountable to Its re- 
ceivers for such profit. 

4. Corporations <S=»30(2) — Promoter bound to select CMnpetent and honest 

directors. 

Promoters of a corporation are bound to the exercise of good falth 
toward ail the stockholders, to disclose ail the facts relatlng to the prop- 
erty and to select compétent persons as directors, who will act honestly 
In the interest of the stockholders. 

5. Corpoi-ittions «©=30 (3) — Undiselosed profits of promoter. 

A prospectus and subscription agreements, put out by the promoter of 
a corporation, setting forth that the stock was to be issued for the acqui- 
sition of certain plants and good vill, to provide a working capital, and 
pay the necessary expenses of organlzation, lieM not to disclose to sub- 
scribers that the property was to be acquired through the promoter, at a 
large advance over the price paid to the sellers, or that their stock was 
not to he issued to them direct by the corporation, but was to come from 
that issued to the promoter in payment for the property. 

6. Principal and agent ®=>;18ft — Notice t<> agent is not notic* to principal, 

wliere agent adversely interested. 

That a trust company, which aeted as fiscal agent for the promoter of 
a corporation and was afterward made registrar of the corporation by 
him, had knowledge of the profit made by him from the promotion, hvUl 
not to charge the corporation wlth sucn knowledge, especlally where the 
trust company refused to disclose information on the subject to an offi- 
cer of the corporation. 

7. Corporations <S=>426(2) — Void act by offlcers cannot be ratilied. 

An injurions act donc by the offlcers or directors of a corporation, 
which is not merely voidabie. but void, cannot be ratlfied or condoned by 
the- stockholders. 

8. Corporations <g=>30(3) — Cannot validate by ratification ultra vires act of 

directors in issuing stock to promoter for property. 

Under the New Jersey Corporation Act, provlding that nothing but 
money shall be oonsidered as payment for the capital .stock of a corpora- 
tion, except that it may purehase property necessary for its business and 
issue stock to the amount of its value in payment, and that in the ab- 
sence of actual fraud the judgment of the directors as to such value 
.shall bë conclusive, as construed by the highest court of the state. hold- 
ing that conscious and intentional overvaluation of the property is actual 
fraud, the Issuance to the promoter of a corporation by hls dummy di- 
rectors of stock in payment for property In an amount largely in excess 
of the price pald by him to the owners for the property held ultra vires, 
and not subject to ratification by the corporation, elther expres.sly or by 
acquiescence. 
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9. Corporatians <Sï=>560(7) — Suit by receivers against promoter not barred by 

lâches. 

Suit by receivers of a corporation, brouglit 12 years after its organiza- 
tion, to recover profits frauduler.tly made by its promoter, held not barred 
by lâches, where défendant and hls associâtes in the promotion dominated 
the corporation during the most of tliat tlme and successfuUy concealed 
knowledge of his profits from the other officers andi directors, and 
where he is not shown to hâve been prejndiced by the delay. 

10. Corporations ©=>30(3)— Remecly against promotetl for making illégal 
profit. 

The remedy against a promoter of a corporation for securing a profit 
by fraudulently selling propcrty to the corporation at a large overvalua- 
tion is not limlted to a recovcry or cancellation of the stock issued to hlm 
for the excess in valuation, and where the corporation lias become insolv- 
ent, and its stock is of no value, its receivers may recover the amount of 
such profit for the benefit of its creditors. 

In Equity. Suit by William A. Tilden and Charles D. Thompson, 
receivers of the Great Western Cereal Company, against Ohio C. 
Barber and others. Decree for complainants. 

Hartshorne, Insley & Vreeland, of Jersey City, N. J., and Adams, 
Childs, Bobb & Westcott, of Chicago, 111. (Wm. É. Decker, of Jersey 
City, N. J., and Elmer H. Adams, of Chicago, 111., of counsel), for 
plaintiflfs. 

Sims, Welch & Godman, of Chicago, 111. (Gilbert CoUins, of Jer- 
sey City, N. J., and Albert G. Welch, of Chicago, 111., of counsel), 
for défendant Ohio C. Barber. 

RELLSTAB, District Judge. This is a suit in équity, brought by 
the receivers of the Greàt Western Cereal Company, a corporation 
of New Jersey, decreed insolvent by the Court of Chancery of that 
state, against Ohio C. Barber and others, to recover undisclosed 
profits made by them in the promotion and organization of that Com- 
pany. Barber alone was served with process. The suit was orig- 
inally brought in the Court of Chancery of New Jersey (bill filed 
November 17, 1913), and removed by Barber into this court on the 
grounds of diversity of citizenship and separable controversy betwéen 
him and the plaintiffs. Sîpce the argument Barber has deceased, 
the suit has been revived, and his^personal représentatives hâve bçen 
substituted in his stead as défendants. 

Briefly statéd, the bill alleged ihat Barber and his associâtes planned 
and consummat/ed the organization of the Great Western Cereal 
Company (hereinafter called the company) and the acquisition by it of 
10 certain oatmeal mills for the purpose of gaining secret profits ; 
that he secured such profits by taking from the compafiy, at a time 
when ail its directors and ofificers were his agents, its stock and bonds 
as considération for the conveyance to it of such mills, far in excess 
of the value of such properties ; and that he so manipulated such 
transaction that the overvaluation was hid from the corhpany until 
shortly before the filing of the bill. 

The New Jersey Corporation Act (Rev. 1896; P. L. 1896, p. 
277) prescribes that — 

®53For otber cases see same toplc &,KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



590 2G8 FEDERAL REPOIlfER 

"Nothing but money shall Idg consid'ered as payment of any part of thé 
capital stock, * *, *. , except as her^inaftçr provided. • * * " Section 

The proviso is that — '■ 

"Any corporation * * * may purcliase * * * manufactories or oth- 
er property necessary for its business, * * • and issue stock to tlie 
amount of the value (hereof ,in payment therefor, and tlie stock sp issued sh^ll 
be fuU-paîd stock and not Uable to any further call, neither shall the holder 
tti,e|i:;ÇOf;;be, llabje for any further, paynaent under any of the provisions of this 
act; and in the absence of fi.ctu£(l fraud ji^, the transaction, the jufîgment of 
the directors as to the value o( the property purchased shall be çonclusive. 
* .*. ;*" SeQtion'49.; ' ; " 

The New Jersey cases construing- thèse sections ail hold:. 

, '■Thp.tf tlie stock inust;bepaid for in money or money'-s worth, and that any 
consciQuSj or intentionàl overvaluation is actual fraud, .yvithin the meaning 
of the 'sections quotpd."' Tookér v. Sàg'ar-Rçfining 60.', '80 N. J. Eq. 305, 315, 
84 Atl. 10, 15, and cases cited; ' ' = ; ! 

The pleaUed défenses, • geiiçrally stated, are that, .Barbçr 'but ex- 
changed hi's, o-^n property for the stock, and bonds of Ihe'company;', 
that this exchange was àpproved by ail the persons who héld' the 
company's stock at, th;e time of sucb exçhange;; that he sustained no 
fiduciary' relations to the purchasers qî "thé company's stock aiid 
bonds ; that the plaintifïs and 'the cbmjpany. are gjiilty. of lâches ; and 
that the New Jersey statute, àpproved Âpril 8,' 1903 (P. L. N. ]. p. 
362):,,:ii&, g. complet^ bar/to theisuit.;' ]]i-[- .' ■ , ■■ 

: [1], As this New Jersey rSt^tut,e-,is saîd -tb . protect ^ISarber from a 
siiit of this çharacter,. .regardless ,:0f .thÇ; mçrits, of the- plaintiff's al- 
légations ;0f f act, that jdefensewiH ;be .qgns^dered first; ■ This act is 
a suppktnent , ta ■ thç New Jersey .Corporation Act, àpproved April 
8, 19,03 (P. I,., N., J. 1903, ,p., 362). ;','lt prpvides : , ; , 

- ''1. Any dlrector, offlcer, promoter or other agent of diiy corporation organ- 
izëd or existing under tlie lavvfs of thlâ ^Ç^te who shall nave heretofore made or 
rec^ived,j or, who shall hereafter make or reçeive, vvhile acting in such capaci- 
ty, any bonus, profit or re's\'ard of any Ifihd whatsoever' ont or on account of 
any transàctioii for or with sucli cOrpoi^àéioil, without disclosure of the fact of 
Stich bonus, proiit or réward t* the corporation aiid without lobtalnihg Its ap- 
proval thereof , shall be liable to ^Bch: corpiprà,tion foc the aûiount or value of 
Suçhjj bonus, profit or reward for and djariiig the pefiod, of four years from 
and .af ter the making or receipt of the same and riot aftéi:wards ; and an 
action shall iic on behalf' of such cofpiiralilon, either at law or In equlty, to 
recover such bonus, profit or reward,'or the value thêteof, or for an account 
with respect thereto, at any time before the expiration of said period of four 
years, but not «f terwards. ■ ,.■; ■ t -,j 

"2. T^iis açt shall take eflect;imme^iately, but shall not affect any action 
or procéeding-, pending jn any court at the time It takes effeet, or any right 
of any. eôrpWràtiôn, or of any stôckholdër, against aijy such director, offlcer, 
promoter, oïdther agent,' under existtng iaw, prDvi<Jed actio'h thereon be coin- 
menced within six mo^ths aftéi' thi^ açt takes eflect." ,, 

This act jwas repealed in 1907. (P. L. N. J. 1907, p. 631)! but as 
it is claimed that while it was in force Barber obtained certain vest- 
ed rights which, under the Constitutions of New Jersey and the 
United States, were presefved to him, hotwithstanding sUCh repeal, its 
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provisions as affeetîng ,tfie' jurisdiction of the fédéral court will be 
considered. , 

As noted-, it dealt with profits made by promoters of a New Jersey 
corporation, without disclosure to it, and without obtaining its ap- 
proval thereof. It declared-the promoter liable to the corporation for 
such profits during, but not after, four years from the making or 
receipt of such profits, It âuthorized the recovery thereof, either 
at law br in equity, at any time before, but not after, the expira- 
tion of said period. Before the passage of this act, only an action 
in equity could be brought for a return of such profits. The act 
created the right to sue at law, but was only declaratory of such a 
right in equity. As to the action at law, the four-year period within 
which such suit could be brought was probably a condition annexed 
to the right, and not a limitation affecting merely the remedy. Partee 
V. St. Louis & S. F. R. Co, (C. C. A. 8), 204 Fed. 970, 972, 123 
C. C. A. 292, 51 L. R. A. (N. S.) 721. Not so, however, as to 
suits in equity. As to thèse, such period affected only the remedy, 
and in essence was a statute of limitation. 

Whatever efifect the repeal of this statute had upon the légal 
remedy, the équitable remedy still remained, and the time within 
which such remedy is enforceable is controlled by équitable princi- 
ples alone. Do thèse require that a suit brought after the statute was 
repealed, but founded upon a fraudulent transaction covered by 
the statute when in force, be dismissed because more than four years 
elapses after the fraud was committed, regardless of when the fraud 
is àctually, discovered, or whether the suit is brought, in a state or 
United States court ? 

[2] Under gênerai equity principles, not the time when the fraud 
is committed,, but when it is discovered, or might hâve been dis- 
covered by the exercise of ordinary diligence, fixes the time when 
the cause of action accrues. Construed literally, the New Jersey act 
fixed the time when the profit was made or received, and not the 
discovery of the taking of it, as the beginning of the four-year period 
within which suit might be brought. Whatever might hâve been the 
effect of this législation upon the powers of the New Jersey courts, 
it did not impair the jurisdiction of the United States .courts in en- 
forcing distinctively équitable rights. .Kirby v. Lake Shor^ & Michi- 
gan Southern R. R., 120 U. S. 130, 7 ,Sup. Ct, 430, 30 L. Ed. 569; 
Taylor v. Louisville & N. R. Co. (C. C. A. 6) 88 Fed. 350, 357, 31 
C. C. A. 537; James V. Gray (G. G. A. 1) 131 Fed. 401, 408; 65 G. 
G.: A. 385, 1 L. R. A. (N. S.) 321; Stevens v. Grand Gentral 
Min. Go. (G. C. A. 8) 133 Fed. 28, 32, 67 G. G. A. 284; Humphreys 
V. Walsh (G. G. A. 3) 248 Fed. 414, 160 G. G. A- 424; Inde- 
pendent Harvester Co. v. Tinsman (G. C. A. 7) 253 Fed. 935, 166 C. 
G. A. 35. • 

In the Kirby Case the United States District Court held, upon 
what it supposed had been determined by a state court as the prop- 
er interprétation of a state statute, that the cause of action accrued 
on the commission, and not the discovery, of the fraud. The Su- 
prême Court, after expressing doubt as to whether the cited state 
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authorities justified such a conclusion, said tliat, be that as it mày, a 
local statute could net "impair the power of the courts of the United 
States to enforce the settled principles' of equity in suits of 
which they hâve, by the Constitution and laws of the United 
States, full jurisdiction" (120 U. S. 137, 7 Sup. Ct. 434, 30 1. 
Ed. 569), and that it was the duty of the United States . courts to 
foUow the settled rules of equity, .and "adjudge that time did not 
run in favor of défendants, charged with actuat concealed fràud, 
uritil after such fraud was or should, with due diligence, hâve been 
discovered. Upon any other theory the equity jurisdiction :of the 
courts of the United States coùld not be exercised accrirding to 
rules and principles applicable ahke in'every state." 120 U. 8. 138, 7 
Sup. Ct. 434, 30 L. Ed. 569. This' being the rule controlling the 
fédéral courts in suits of this character, the disputed contentions 
regarding the efïect of the repeal of this statute are purely acadeniic 
and need not be considered. , ■ '' 

[3] Whether there was lâches in bringing this suit, and, if so, 
whether it is imputable to the feceivers, may best be discussed after 
the merits of the plaintiffs' allégations of fact hâve been considered, 
to which I now turn. In his answer (paragraph IV) to the plains 
tiflf's allégation that he, jointly with Frank Mi Atterholt (then der 
ceased), Arthur D. Bevan, Joy Morton, and Frank P. Sawyer (ail 
oî whom, except Atterholt, were made défendants), promoted the 
Company and had it acquire the plants referred tq, that they might 
make secret profits. Barber asserted that at the request of Atterholt 
and- Morton he "devoted his efforts, influence,' and crédit" to their 
plan for the promotion of the company and to acquire such proper- 
ties, but he denied that it was with any purpose of acquiring for the 
défendants any secret profits, or any profit for himsëlf, "other than 
a reasonable return for thé efforts, influence, capital, and crédit" 
which he "should and did dévoté to such enterprise." 

No testimony was ofifered by or on behalf of Barber, and at 
the argument on final hearing his counsel admitted that he promoted 
this company. Barber's failure to introduce évidence to support his 
pleaded affirmative fact défenses, or to contradict or explain any 
of the évidence introduced by the plaintiffs, reduces the judicial 
inquiry, so far as the f acts are cohcerned, siroply to whether such 
évidence sustains the allégations of their bill. This amply sustains 
the following findings : - 

Early in 1901 (the year to which ail the dates hereinafter men- 
tiohed refer, unless otherwise ' stated), after some previous futile at- 
tempts by the owners of a number of oatméal mills to agrée upon 
some satisfactory basis to relieve the strain of the sévère compéti- 
tion in their line of business, Atterholt and Barber began to ne- 
gotiate with some of thèse owners for options to purchase their 
respective plants. As a resuit Barber secured written ; options in 
his own name for the purchase of 10 several mills, bearing date 
April Ist. In thèse the owners of the mills (hereinafter called 
millers) webe named "vendors" and Barber 'the "purchaser." They 
each recited the intention of the 'purchaser to organize a corporation 
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under the name of the Great Western Cereal Company, to pur- 
chase a number of plants engaged in the manufacture of flour and 
cereals, and the vendors' désire and agreement to sell to the pur- 
chaser, or his nominee, provided he gave notice on or before April 
15th, that he would avail himself of the option. In negotiating for 
thèse options Barber dealt with the millers separately, dechning to 
divulge to aiiy what was to be paid to another, and at the time they 
were given no miller knew the price which any other miller was 
to receive for his plant. Before and after the date of thèse options, 
Barber ,and the millers held a number lof joint conférences, at 
which the formation and opération of a proposed company were 
discussed. At one of thèse meetings before such date the pro- 
spectus Or announcement of the organization of sucli a company, 
and the subscription agreement for the purchase of its capital stock, 
were furnished by O. C. Barber and his associâtes, and agreed upon. 
After some discussion at the meeting of March 28th, at which Bar- 
ber was présent, it was unanimously resolved : 

"That it be the sensé of the millers présent, reprosentiiig their several prop- 
erties, that they combine thcni into one company, to be known as the Great 
Western Cereal Company, as outlined by a certain pro.spectns and subscrip- 
tion agreement heretofore furnished by O. C. Barber and associâtes. 

"That said Barber be hereby authorizod and instructed to at once take oui 
a charter under the laws of New Jersey; as 'set forth in said prospectus. 

"That, when subscriptions are made uuder said .subscription agreement, to 
eomply with its terms, then inventories of the several plants be taken, and 
that the several properties be taken ovér by the new company not later than 
April 15, 1901. 

"In order to establish the value of said vendors' stock and best protect the 
interests of ail copcerned, the stock be pooled for sale, or issued only on 
promise of recip'ent that it shall not be offered for sale at léss than par for 
a period of 12 montlis." 

The prospectus (undated) was headed: 

"Announcement 

"of 

"The Great Western Cereal Company 

"of 

"New Jersey. 

"Authorized Capitalization : 

6 per cent. 20-year sinking f und gold bonds $1 ..^00,000.00 

Capital stock 3,000,000.00 

•'Shares, .$100.00 Eoch," 

Among other things it declared that — 

"After acquirlng the properties and good will, and pa.ving the necessary 
expenses incident to the organization of the company, tliere will be left in 
the trea.sury .$1.250.000.00 for working capital. 

"The Great Western Cereal Company is a corporation about to be organ- 
ized under the laws of the state of New Jersey, for the purposo of mauufac- 
tiiring and dealing in oatmeal and cereal products. 

"Coutracts hâve been closed for the purchase of the plants, good will and 
business, valuâble trade marks, nanies, copyrights, patents, and patent pro- 
cesses of the following cereal companies." 
208 F.--38 
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It also gave the names of the 10 companies" upon whosè plants 
Barber then held options, the names of 13 persons who were to be 
on the board of directors of the: new company, including the de- 
fendants Barber, Morton, and Sawyer, and 9 other persons, who with 
Sawyer were then identified with plants to be acquired, the names of 
the persons who were to be its oiïicers (being- some of the directors), 
and conclud'ed with the statement that Barber was to be the chair- 
man of the board of directors, and that the American Trust & Sav- 
ings Bank of Chicago was to be the registrar lof the company. 
This prospectus contained other provisions which are not necessary 
to be reproduced hère. The subscription agreerrient is as follows: 

"The Great Western Cereal Company 

"Subscription Agreenient. 

"Authorized Capital : 

6% 20-ypar slnking f und gold bonds $1„500 ,000.00 

Capital stock 3,000,000.00 

"To be issued as set forth in prospectus of even date herewith for acquisi- 
tion of plants and a working capital of $1,250,000.00. 

"Now Otîered For Sale : 

Bonds $1,000,000.00 

Stock ; 1,000,000.00 

accompanied by 
Stock bonus 200,000.00 

"Subscription to bonds and stock must be in equal amounts. No subscrip- 
tlons for less than .$.'>00.00 of oacdi will be accepted. 

"We, whose hanies are hereunto subscribed, agrée severally, but riot jolntlf, 
with Ohio C. Barber, and with sucli other persons as he may elect to asso- 
ciate with him and with each otlier, to pay the amount of cash set opposite 
our respective signatures, as follows : 25% shall be payable into the American 
Trust & Savings Bank, Chicago, on allotment, to the order of Ohio C, Barber, 
as soon as subscriptions aggregating .fl,000,000.00 hâve been secured here- 
under, and under like papers. 

"The remainder shall be paid to said American Trust & Savings Bank, like- 
wise to the order of said Ohio C. Barber, in three egual monthly payments. 

"The right is reserved to allot less than the amount applied for hereunder. 

"Each subscription hereto for $5,000.00 of the bonds and $5,000.00 of the 
stock shall entitle the subscriber to an additional $1,000.00 par value of the 
stock. 

"Subscriptions for larger or smaller amounts Shall participate in the llke 
proportion. ' 

"This' agreement may be signed In sépara te wrltings with the saine ef- 
fect as if ail signatures were made upon one paper, and shall bind the par- 
ties hereto of the flrst part, their successors, Personal représentatives and 
assigns." 

On April 8th the company was incorporated. The authorized 
capital was $100,000, divided into shares of $100 each, and the amount 
with which it was to begin business was $1,000. On April lOth 
the company was organized by five stockholders, each of whom 
held 2 shares of stock, paid for by Barber. Thèse, representing 
Barber, elected themselves directors, and from among themselves 
selected the first officers of the company. To thèse — his own nom- 
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inees (hereinaf ter called dummies) — he made the f ollowing proposi- 
tion: 

"Aprll 15, 1901. 
"The Great Western Cereal Company, 15 Exchange iPlace, jersey City, N. J. — 
Gentlemen : I control property and rights more particularly deserlbea below, 
and am of the opinion that same would be of great valvie to your company, 
and I therefore take pleasure in making you the followlng proposition : 

"In considération of the sum of $2,499,000 in the capital stock of the Great. 
Western Cereal Company, said stock to be full-pâid and nouassessable, and 
.'Î>1,000,000 in the 6 per cent. 20-year sinking fund gold bonds, of your com- 
pany, said bonds to be secured by mortgage deed on the properties herein 
proposed to be transferred to your company and to draw interest at 6 per 
cent., payable geniiannually in gold, and provision to be made for a sinking 
fund of 5 per cent, per annum of the par value of the bonds issued, and 
such bonds to be subject to rédemption on and after Mardi 1, 1903, at one 
hundred and five per cent. (105%) of their par value and accrued interest. 
I will sell, assign, transfer, set over, and deliver, or cause to be sold, assigned, 
transferred set over and delivered, to your company or your assigna by good 
and sufficient deeds of conveyance, the properties, good will, valuable trade- 
marks, and business of the f ollowing companies ; 

The Alcron Cereal Company.. '. . . . . . Akron, Ohio 

Museatine Oatmeal Company. .... ; Mu.«catiné, lowa 

H. R. Heath & Sons. Fort Dodge, lowa 

Nebraska City Cereal Mills . . ;. Nebraska City, Neb. 

Stewart & Merriam , Peoria, 111. 

Sioux Milling Company Sioux City, lowa 

David Oliver ■......., ^ Joliet, 111. 

PillSbnry-Wa.shburn oatmeal business (exeept real 

esta te ) Miiuieapolis, Miiin. 

Northwestern Cereal Company Minnea polis, Miun. 

Codar Falls Mill Company Cedar Falls, lowa 

and pay or cause to be paid into tlie treasury of your company the sum of 
.$249,000 in cash as a working capital. 

"The above-mentioned stock and bcnids to be issued to myself or my nomi- 
nees as I sliall in writing direct, and to be delivered by you to the American 
Tru-^ït & Savings Bank of Cliicago, to be by them delivered to me or my 
nominees upon receipt by them for your company of proper and sufficient 
deeds of conveyance of the above-described properties. 

"Trusting you will glve the above propo.sition your favorable considération, 
and awaiting your reply, I am, 

"Respectfully, ' Ohio C. Barber." 

On April 22d Barber's proposition was accepted by the company 
thus controlled by him, and on his orders ail the company's stock, 
other than the 10 shares issued to the five persons before mentioned, 
was directed to be issued to him as agent. Subsequently, viz. April 
29th, the membership of the board of directors was increased, and 
on the same date ail but one of thèse "dummy" directors were super- 
seded by stockholders who had become such after Barber's propo- 
sition had been thus accepted. Barber was elected one of the 
enlarged board of directors and the chairman thereof, a position 
which he held uhtil June 21, 1906. 

On May 2d and 3d the 10 plants were deeded to the company for 
the recited considération of $1 eâch. When the deeds were de- 
livered, the millers were ' sepàrâtely called before Barber, Atter- 
holt (his attorriey), arid à Mr. Jones, representing the American Trust 
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&:Savings Bank; in one of such bank's offices, and there they were 
each given the amount of stock, bonds, and cash called for in their 
respective options. Receipts, called "O. K. statements," from their 
being so initialed by the millers and Barber, were taken from thèse 
millers. By this method of dealing with the millers separately, each 
millet was kept in ignorance of the exact considération which the 
other millers received for their plants, and it was not until the year 
1910 that any of them learned what the others had received. The 
bonds and stock thus delivered to thèse millers were part of those 
ordered issued to Barber. Before the Company was incorporated, 
Barber began to actively solicit "outsiders" to subscribe for the 
stock and bonds of the proposed company, using the prospectus and 
subscription agreement referred to for such purpose. This sollicita- 
tion began as early as February 19th. Of the persons thus solicited 
a considérable number promptly subscribed. At the meeting of 
March 28th, at which, as noted, it was resolved to incorporate the 
company, Barber reported that he had received about $175,000 of 
subscriptions from such outsiders and about $400,000 from his f riends. 
On April 11 th Barber sent out a circular letter to the subscribers, 
notifying them that subscriptions aggregating $1,000,000 of bonds and 
stock of the company had been received; that the first installment 
of their subscriptions was then due and payable, and to make their 
checks payable to the order of the American Trust & Savings Bank, 
In a letter to the millers (undated), but from the référence of dates 
mentioned therein evidently sent about this time. Barber notified 
them that it was expected that "the payments on the stock subscrip- 
tions [would] be in hand, so that a fuU meeting may be had on 
Wednesday, April 24th." It is testified that this letter was formulated 
at a meeting of the board of directors of the company, over which 
Barber presided. 

On April 29th, David Oliver, an owner of one of the plants pur- 
chased by the company, became secretary of the company, and 
continued in that office until June 14, 1907. Shortly after the com- 
pany acquired thèse plants, upon inquiring of Barber what amounts 
he ishould enter upon the company's books as the value of each of 
the several plants, he was told by him that such a "division was not 
necessary." Frank P. Sawyer, one of the owners of a plant sold 
to the 'company, was président of the company from April 29, 1901, 
until June 8, 1904, and from June, 1911, until the appointment of the 
receivers; Joy Morton was the président from June 8, 1904, until 
June, 1911. Not long after the organization of the company, Saw- 
yer went to the American Trust & Savings Bank to obtain a Hst of 
the holders of the company's bonds, and was refused such informa- 
tion, on the ground that it was confidential. In 1910 Sawyer agian 
sought the bank for the same information, and in looking over a 
bundle of papers which it gave him at that time he noticed several 
of the O. K. statements hereinbefore referred to. He made no ex- 
araination of them at that time, but in 1911, after he had been again 
elected to the presidency of the company, he did examine them. 
By totaling the figures therein contained he ascertained what had 
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been paid the millers for their plants 10 years before, and, by com- 
parison with the amount that Barber had received from the com- 
pany at the time of its organization, that Barber had made a profit 
of over $1,000,000. _ , 

Shortly thereafter he disclosed this information to Joy Morton 
and his attorney, Stern. Later, in a circular letter, dated October 14, 
1911, issued tô the company's stockholders over his name as président, 
advising them of the company's condition — financial and otherwise — 
there appeared the following statement: 

"A few months ago the management obtalned the original contracts show- 
Ing the figures at whlch the différent plants were taken over by the com- 
pauy." 

Then followed detailed figures showing the amounts of cash, bonds, 
and stock received by the millers for the plants they had conveyed 
to the Company in 1901. On May 13, 1912, pursuant to a bill filed 
for that purpose, the company was declared insolvent and rèceivers 
were appointed for it by the New Jersey Court of Chancery. Sub- 
sequently that court gave leave to the rèceivers to file a bill against 
Barber and the other défendants named herein, and on November 17, 
1913, as hereinbefore noted, the présent bill was filed. 

Barber's dealing with the millers in the negotiations preliminary 
to securing the options, viz. cautioning them not to disclose to each 
other what they respectively were to receive for their plants, and 
his dealing with them separately when they were paid for their 
properties, évidence a purpose to prevent their knowing how much 
profit he contemplated making .in that undertaking. His refusai 
shortly after the organization of the company to divulge to Oliver, 
the secretary of the company, how much had been paid for each plant, 
though requested by him to furnish such information for bookkeep- 
ing purposes, évidences a purpose also to withhold such knowledge 
from the company's officers and stockholders. AU this tends to 
establish, and in the absence of contradiction or explanation does 
establish, that Barber was seeking to secure a profit in the formation 
of this company and in its purchasing of thèse plants, which he 
was unwilling to disclose to the millers whose plants were to be 
purchased, the company whose securities were taken by Jiim as 
considération for such properties, or the outsiders who purchased 
the company's bonds and stock at his solicitation. 

Without seriously disputing that such was the purpose of Barber, 
it is contended on his behalf, and alleged to be a complète défense, 
that Barber was the owner of the properties — options — at the time 
he sold them to the company, and that his taking over the bonds 
and stock of the company in lieu thereof was but the exchanging 
of one class of property for another, that in such a situation he was 
under no obHgation to disclose what profits he was making, and 
that under the case of Old Dominion Mining & Smelting Co. v. Lew- 
isohn, 210 U. S. 206, 28 Sup. Ct. 634, 52 L. Ed. 1025, he was 
not accountable to the company for any profit that he may hâve 
made in such transaction. 
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In Yeiser v. United States Board & Paper Co. (C. C. A. 6), 107 
Fed. 340, on page 344, 46 C. C. A. 567, on page 571 (52 L. R. 
A. 724), it was said (Severens, Circuit Judge^ writing the opinion): 

"It is a well-settled prineiple of equlty that those who participate in bring- 
ing abolit the organlîîation of fth incorpora ted company, and Ingetting it in 
condition for transacting: the; business for which it is organized, assume the 
obligations of a trust tqwards tliç çompany and those wbo sliall be inviteiJ 
to corne into the enterpris^ as stoekliolders and share in its fortunes. The 
latter hâve the right to rely on the good faith and fair dealing of those who 
hâve promoted the company, and to assume that they hâve not perverted thé 
organizatlpn by secrpt mcans to the accomplishment of selfisl^ . purposes, and 
the destmetion of tbat equality of right whieh, in the absence ô.fsômé lînown 
modification, ail the shareholders are entitled to enjoy. * * * ' ' The 'l^écog- 
nition of a fiduciary relation in sueh circumstances is merely for the appli- 
cation cf. a familiar prineiple of equity, wliicii fastews a ,trust upon eue who 
has such power over another and hls affairs as to. glvé" the formet an oppor- 
tunity to make Personal gaiiis' in his dealings vs*lth them. The reasohs tor 
the enforceinent of that prineiple in such Cases as tîiis iare:obvi»us. Wlthout, 
it thereis nothing to hinder the eoucootion qf scbenies whicli (ili^, reports o^ 
décisions show are becoijiing' ciuite toc fréquent; ;in . récent years, dui'ing which 
corporations hâve so greg,tly inu}tiplied, whereby 6nc hmy take' 4n' option ôr 
conditional contract for the . pùréhase of property, and tlïen turn It oyèr, at a 
profit to'himfeèlf, to a ;corp<ii'ation to be Orgaiiized, and be under his own cori-: 
trol for a sufficient tiiiief toenàble him to realize the fruits ôf his ent^rpri^e; 
TJnless • the ; promoter <jf the company is restrained by the : obligations o| a 
duty vt'liich prevents- hi]?!, f,r,om bringing the conséquences which are lîâble 
tq resuit, to others- who màybe led into danger, lie mny pràcticé sueh séheiii^s 
wlth impùnlty." ' "'. . : 

There is much ttiore in this hejpful opinion, the excellency, of 
which was recognized, in Davis; v. Las, Ova?, 227 U. S. 80, 33 Sup., 
Gt. 197, h7 L. Ed; 426, that mighf, be quoted,,biit this.is deerned suffi- 
cient fôr présent purposes. That this case statesfhp gênerai doc- 
trine appHcable to prorjioters of corporations, is not disputed, but 
it is conténded that whenit is read in the Hght oif Old Dominion 
Copper Co. V. Lewisohn, supra, it will be found inapphcable to the 
instant; case. In the Lewisohn Case the Suprême Court announced 
a doctrine differing in some respects from that prevaihng generally 
in the state courts. See Old Dominion Copper Mining & SmeUing Co. 
V. Bigelow, 203.Mass. 159,89 N. E. 193, 40 L. R,.A. (N. S.) 314, 
and cases. <*ited. In substance, the Lewsiohn Case holds that, where 
the owners of a pr«>perty sell it to a corporation at a time when they 
are the only stockholders, they are under no légal obligation to dis- 
close their profits, thovtgh at the time of sale a further large issue 
of the company 's .stock to the public was contemplated, and there- 
after actually issued, and that a subordinate fraud practiced by such 
owners ■ Upon some of their associâtes in the promotion syndicate 
was immateriàl to the corporation and gave it no right of action 
against such veindors. This:Gase was decided on depiurrer, and while 
thé report of the case does not fully disclose the allégations, of the 
bill in regard to the time, when the subscriptions tO; the additional 
stock Urerë'solicited, it was'stated that such stocks were not offiered 
to the public until af.ler the sales in question had been: consunuriated- 
The absence of "any innocent interest" àt thç finie the sale, was rpade 
seemingly was the deciding factor in that case. See comments of 
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Noyés, Circuit Judge, in the same entitled oase; 202 F"ed. 178-180, 
120 C. C. A. 392. The présence of innocent interests at such time 
stamps the relation as one of trust and confidence, and the promoter 
is bound to make a full disclosxire. Arnold v. Searing, 78 N. J. 
Eq. 156, 78 Atl. 762, and cases cited. 

The instant case is very unlike the Lewisohn Case. Barber was not 
the owner of the propertîes conveyed to the company. The title 
thereof never lodged in him. Hè held only unpaid options. Thèse he 
did not transfer to the company for a considération, but left it to 
exercise them in his stead. His scheme contemplated the convey- 
ance by the millers of their plants to the company direct, but not 
the payment of the considération by the company directly to the 
millers. To transfer the options to the company, and to permit it 
to deal directly with the millers, would hâve enabled the contem- 
plated new board of directors, to be composed mainly of thèse millers 
or their représentatives, to readily ascertain what profits Barber re- 
ceived. The use of himself as a conduit through which the consid- 
ération was to flow from the company to the millers was necessary 
only to avoid disclosing his profits, and seemingly this was the only 
purpose he had in mind in having the stock of the company issued 
to him as agent. 

Barber's scheme, in addition to being one to hide the profits he 
was contemplating, négatives the idea that he was to become the 
owner of the plants, or even financially obligated to the millers in 
any degree. It contemplated the financing of the deal by the millers 
and the outsiders. He worked on both. The more bonds and stock 
of the new company the millers could be induced to- take, the less 
cash would hâve to be paid them as considération for their mills. 
The more bonds and stock he could get the outsiders to subscribe for, 
the less cash he would hâve to raisé in other ways topay the millers 
the cash portion of the considération for their 'plants and to pay into 
the Gompany^'s treasury the $249,000 he was contemplating coupling 
with his offer to the company. If more cash thân necessary for such 
purpose was realized from the millers and outsiders, that much more 
cash he would receive as part of his profits: His scheme has none of 
the earmarks of a purchase by him of prôperty to be exchanged for 
the securities of a company. It was essentially a scheme to obtain 
■from the millers and outsiders the cash part of the considération that 
had to be paid for the mills and thë $249,000 cash that was to be paid 
into the company's treasury. In tlie options Bairber.was calléd the 
purchaser. In fact, he never became so. In realty, he was but 
an exploiter 6f both millers and the company, and aiso of the con- 
fiding pubUcy who were induced to part with their cash because of 
their belief in Barber, whom they knew as thehead of a successful 
manufactory. ' '■ . ; ' 

The subscription agreement, signed by the subscribers, calls for 
them to — . 

"agrée severally, but not jolntly, with Ohio O. Barber * * '• to pay the 
amount of cash set opposite [their] respective signatures." 
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He signed one of thèse agreements, personally sutscribing for 
$225,000 of the securities of the company. If, as contended, the 
stock he was offering in the prospectus was his own stock, why be- 
come a subscriber for àny part of it? 

His scheme employed a corporation, not as a vendee to trade its 
securities for properties owned by him, but solely as a clearing 
house tb' enable him to make a profit. As lie did not at any time 
disclose to the corporation the price that was to be paid for the prop- 
erties according to the terms of the options, he is liable to its re- 
ceivers in this action if, at the time of the sale, there existed persons 
who bore to the company the relation of innocent stockholders (Yei- 
ser V. United States Board & Paper Co„ 107 Fed. 340, 46 C. C. A. 
567, 52 L. R. A. 724; Old Dominion Copper Co. v. Lewisohn, 210 
U. S. 206, 212, 2& Sup. Gt. 634, 52 L. Ed. 1025 ; Davis v. Las 
Ovas Co., 227 U. S. 80, 2i Stip. Ct. 197, 57. L. Ed. 426), unless 
the claimed estoppel is established. Literally, at the time of sale, 
no one but Barber's dummies were stockholders. But before that 
time, and for the purpose of becoming stockholders of the proposed 
company, the millers and a large number of outsiders hàd subscribfid 
for a large iamount of the stock to be issued by the company when 
it was organized. The outsiders had sent Barber, at his solicita- 
tion, their subscriptlons, and he had made a call for the first pay- 
ment due thereon, before he submitted his offer to the- company on 
April 15th. The reports from the American Trust & Savings Bank 
show that a nùmber of thèse outsiders responded to such call and 
paid the first iristallments of their subscriptlons before the company 
accepted Barber's offer. ; 

By such conduct he took upon himsejf the relation of aifiduciary, 
both to the company to be formed and to thèse subscribers. As 
notedi thé company, at his direction, issued ail of the ^ 24,990 sharés 
of its stock; mentioned in his offer of: April 15th, to him as agent. 
On May 4th, immediately, following the settlement with the millers 
for their plantsy Barber then being the ch^irman of the company 's 
directors, the company wrote a letter to the Merchants' Loan & 
Trust Company, the transfer agents, referring to the issue of stock to 
Barber as agent, wherein it is stated that — 

"Mr. O. C. Barber, to whom the o"ptions were given, preferred to issue tlie 
stock to himself as agent in sufflcleiit Quantity to eover the amount requlred 
by the différent plants, stating that he understood that in this manner the 
stoclc could be subdivided without expense of revenue stanips, as he, receiving 
the stock as agent, represented the several interests colleçtively." 

Whatever may hâve been Barber's purpose for so doing, he took 
such shares, not as the absolute owner thereof, as is contended on 
his behalf, but as trustée. The cestuis que trustent were the millers, 
the outsiders, and the corporation. The interests of the millers and 
outsiders are measured by the amount of their subscriptions, and 
tkat of the company by the extent of the injury sustained by such 
of its stockholders as were ignorant of the trustee's wrongdoing. 

The outside subscribers' relation to the company's stock io is- 
sued to Barber is radiçally différent from that of the outside sub- 
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scribers of the stock in the Lewisohn Case. In the latter there were 
no such subscribers at the time of sale, and the court was dealing with 
a pleader's attempt to extend the doctrine of a promoter's hability 
down to a later time, when other subscriptions were niade. Lewisohn 
and the syndicate associâtes at the time of sale were the only persons 
interested in the company or its purchase. On the pleaded facts of 
that case the Suprême Court said: 

"Blgelcw, Lewisohn, and their syndicate were on botli sldes of the bargaiu, 
and they might issue to themselves as mueU stock in tlieir corporation as 
they liked In exchange for their convoyance of their land." ' 210 H. S. 212, 28 
Sup. et. 630, 52 li. Ed. 1025. 

In the instant case, at the time of the sale, there were persons 
interested in that transaction, whose interests as outside subscribers 
to the company's stock were adverse to Barber's interest as a pro- 
moter. The interests of thèse subscribers were not on both sides 
of the bargain, but solely on the purchasing side. Barber, who 
voluntarily assumed to act in a dual capacity, representing, not only 
his own interests, but those so adverse thereto, was not in a posi- 
tion to do as he pleased. His assuming such dual rôle made him 
a fiduciary, and his conduct is to be tested on that basis, and not as 
a vendor exchanging his property of one character for that of an- 
other. 

Such of the outsiders who then had subscribed for the company's 
stock (hereinafter called équitable stockholders), as they were in 
Arnold v. Searing, supra, obtained a real interest in the stock which 
the promotion of this company contemplated would be issued when 
the plan outlined in the prospectus and subscription agreement had 
been carried out. They were the équitable owners of the shares of 
stock that then had been allotted to them, and at the instant the 
company's stock was taken over by Barber they became entitled to ail 
the protection that a court of equity would accord to one who ac- 
tually had the certifîcate of stock issued in his name. 

[4] To thèse équitable stockholders, Barber was a promoter, and — 

'•Promoters of a corporation are bound to the exercise of good faith to- 
ward ail the stockholders, to disclose aÙ the facts relating to the property, 
and to Select compétent persons as directors, who will aot honestly in the In- 
terest of the shareholders, and are preclnded from taklng a .secret advantago 
of other shareholders." Dickerman v. Northern Trust Oo., 170 U. S. 181, 20 
Sup. et. 311, 44 L. Ed. 423. 

This duty Barber did not perform. As noted, when Barber's 
proposai was made and accepted, there were no independent per- 
sons acting as directors of the company. They were ail there to do 
whatever Barber wanted, and they did what he or his agents directed 
them to do. A week after Barber's offer had been accepted, and the 
company's stock and bonds had been ordered issued to him, ail but 
one of thèse directors resigned ; the remaining director continuing 
as such to satisfy the New Jersey statute that requires at least one 
director to be résident in that state. P. L. N. J. 1896, p. 281, § 12. 
The places of those who resigned, as well as the additional ones 
resulting from the increased number of directors authorized by the 



f)02 268 FEDERAL REPORTER 

Company, were filled by real stockholders. Of thèse the millers or 
their représentatives Constituted a majority during the entire existence 
of the Company. No' formai or express disclosure of Barber's profits 
was made to them,' or to any of their successors in office. So far 
as the millers are concérned, it is not necessary to consider whether 
the company could obtain a standing through them to maintain a 
suit of this character. They do not occupy the same position as the 
équitable stockholders ref erred to, whose innocent interests give the 
wronged corpox'ation the right tô bring the wrôngdoer to book. 

In the first negotiations for their properties, the millers occu- 
pied the position of prospective vendors. While they bore this re- 
lation to Barber, he was not legally required to disclose how much 
profit he ' intended to make out of the options that he was seeking 
to secure'from them. They were struggling to maintain themselves 
against adverse business conditions. Self-interest occasionaïly brought 
them together, but this was not long continued. While in this sit- 
uation, Barber began his negotiations with them. They were easily 
induced to give options on their plants. They first demanded ail 
cash. If the considération paid them had been ail cash, they would 
hâve had no interest in what Barber did with the properties. That 
they subsequently were indticed to agrée to take stock and bonds of 
the proposed company as a part of the considération for their prop- 
erty perhaps did not change the nature of their relatioti to Barber. 
They still might be called prospective vendors, and Barber a pros- 
pective vendee. If this be so, he was under no obligation vokmtarily 
to disclose to them what profits he intended to make out of such op- 
tions. They were always in a position to demand a full disclosure, 
and to refuse to give the options in case Barber decHned to do so. 
That he Was to make a profit must hâve been knowh by them, and some 
testified that they so understood.' His requirement that they should 
not reveal what they each were to réceive was readily agreed to, 
and seemingly they carried out that agreement. 

However, the outside public, who before the incorporation of the 
company had been induced by Barber and his associâtes to subscribe 
for the stock of such proposed company, were in a diflferent class 
from the millers. Thèse by their subscriptions becàme original sub- 
scribers to the stock of this proposed company, just as much as 
did Barber by his subscription. With thèse Barber was not dealing 
at arm's length; to them he was a prompter, oflfering stock in a 
proposed company which was tp take over the properties of thèse 
millers, intending (without disclosing such intention) to make a 
profit by such transaction. To such of them as had subscribed for 
the stock bf this company, and had paid a portion of the amount 
due on thèir subscription at the time Barber's proposai was ac- 
cepted by his dummy directors (and there were a number of such 
subscribers), he owed the duty of making a full. disclosure, or, fail- 
ing in that, to make it tô an independent and compétent board of di- 
rectors of the company when formed. McKinley v. Williams (C. 
C. A. 8) 74 Fed. 94, 20 C. C. A. 312; Yeiser v. United States Board 
& Paper Co., 107 Fed. 340, 46 C. C. A. 567, 52 L. R. A. 724; 
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Gregg V. Megargel (D. C.) 248 Fed. 960; Davis v. Las Ovas Co., 
227 U. S. 80, 86, 33 Sup. Ct. 197, 57 L. Ed. 426; Arnold v. 
Searing, 78 N.. J. Eq. 146, .158, 78 Atl. 762; Parker v. Boyle, 178 
Ind. 560, 99 N. -E. 988. See, also, text and ;citations in 14 Corpus 
Juris, pp. 285^ 286. He never made any affirmative disclosure to 
either. , 

liowever, it is contended that the transaction itself completely dis- 
closes that he was making a profit. , , 

[5] First. As to the alleged disclosure to the outside public: The 
prospectus and subscription agreement were tjie source of their in- 
formation, • and thèse did not disclose Barber's plan or purpose of 
receiving profit. They did show that the expenses of organizing 
the Company and the acquisition of properties woUld be paid out 
of the subscribed capital. But this, while undoubtedly including 
reaspnable compensation in promoting the company, cannot be held 
to disclose the large profits that Barber contemplated and subse- 
quently took. Whether or not we assume that thèse — prospectus 
and subscription agreement — were artf ully drawn so as not to dis- 
close that Barber contemplated the making a profit, the fact remains 
that they do not show what profits the promoters of this proposed 
company were to receive, or even that any promotion profits, as 
. distinguished from compensation, were to be paid. Neither indi- 
cates that any persons but thèse millerg were to be the vendors to 
the company; that there would not be any other offering of bonds 
and stock; that those then ofifered were not to be issued to the solicit- 
ed subscribers by the company direct; that the entire proceeds there- 
of were not to be' used in the purchase of the plants, etc., mentioned 
in the prospectus; or that a part of such proceeds was not to be 
retained by the company as the working capital referred to. 

The déclaration in the subscription agreement, that the capital — 
stock and bonds — totaling $4,500,000 was "to be issued as set forth 
in the prospectus of even date herewith for acquisition of plants and 
a working ca^pital," and that the subscribers agreed with Barber 
and his associâtes, "and with each other, to pay the amount of 
cash set opposite our [their] respective signatures * * * as soon 
as subscriptions aggregating $1,000,000 hâve been secured here- 
under, and under like papers," suggests the issue of stock and bonds 
to subscribers by the company direct, limits the use of such stock 
and bonds, or the proceeds thereof , to acquiring plants and to pro- 
vide working, capital, and négatives any idea that Barber was to 
be the vendor of the stock and bonds, or that he, or any other Inter- 
mediary, was to make a profit in such transaction. The natural and 
ordinary meaning of this agreement is that the subscribers were be- 
coming original subscribers to a joint enterprise, and that it was 
so understood by some of them is established by the évidence. 

Indeed, the phraseology employed in both prospectus and subscrip- 
tion agreement, as undoubtedly the framers thereof intended, would 
hâve the effect of persuading the "confiding public," and ail others 
not expert in promotion schemes, that hère was a proflfered oppor- 
tunity to get m on the "ground floor" of an enterprise fathéred and 
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rocommended by Barber, wlio was well and favorably known by 
many of those solicited by him to subscribe for the bonds and stock 
of this proposed company. Rose Rosenberg, one of the outside sub- 
scribers, on April 5tJi sent in her subscription to a Mr. Herbert 
Wright, thanking him '^' for the opportunity of being able to get in." 
Barber, in 1901, as the prospectus stated, was the président of the 
Diamond Match Company, a large and successful business concern, 
and he permitted, if he did not cause, this prospectus to be worded 
as it was, and issued, with the subscription agreement referring to it, 
to the stockholders df that company. Letters written by him to 
some of such stockholders, thus circularized, leave no • doubt that 
he intended they should know that he thought well of the prospective 
enterprise, and that it would be worth their while to become the 
holders of its stock and bonds. That some of the stockholders of 
the Diamond Match Company, thus circularized, were induced to 
subscribe for the stock and bonds of the proposed cereal company 
by reason of their faith in Barber, and because of his being the head 
of the Diamond Match Company, is established by the évidence. 

Robert M. Cox, writing from Liverpool, England, under date of 
March 12th, in response to Barber's letters of February 19th and 20th, 
alréady referred to, said: 

"Your letter dated lOth Febr. to liand tliis day only ; also your circular 
announcing the proposed formation of the 'Great Western Cereal Company.' 
I know nothing' abolit this business, but I know you as président of the 
Diamond Match Company, and for that reason I inclose my signature for 
$5,000 subscription to the proposed company, say half in stock, accompanied 
by the stock bonus, and half in bond 6%. I shall be prepared to pay the 25% 
on allotment as soon as I recéive partlculars. It takes time to correspond 
across the Atlantic." 

Subscribers to the stock of a proposed company, thus secured, 
and whose subscriptioris are subsequently paid, bear a différent re- 
lation to the company, when forme'd, 'both bef ore and af ter its forma- 
tion, than if they had purch'ased stock in a company already organ- 
ized, from persous who were then the holders thereof . In the latter 
case the purchaser deals only with the holder in his individual capaci- 
ty. If any actionable wrong results from sUch transaction, the rem- 
edy is individual, and tiot corporate. The vertdee bas no grievance 
against the company, and the company bas nb actionable grievance 
against the vendor, by reason of that transaction. However, in the 
former case, the subscriber deals with the promoter, not as a vendor 
selling his own stock, but as a trustée acting for the proposed com- 
pany, a being already conceived by him and then progressing through 
the necessary period of formation. The breach of duty on the part 
of such trustée créâtes an additional remedy. The wrong is not 
confined to the individual subscriber; it affects the proposed com- 
pany as well; and it obfains through such wrongdoing a right of 
action against the Wrongdoer, unless barred by lâches or other mat- 
ter of estoppel. 

[6] Second. As to a disclosure to the corporation: Barber's of- 
fer of the plants did not disclose his profits, and he never made 
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any such disclosure to the company at any later period. But it is 
said that the company's registrar — the American Trust & Savings 
Bank — who had a list of the company's stock and bonds and the 
millers' O. K. statements, knew it, or that from thèse it readily could 
hâve ascertained it at any time after May 3, 1SK)1. 

Upon the assumption that information thus obtainable is ail the 
disclosure that a promoter is required to make, the insistence is 
that this bank was the "joint fiscal agent" o£ Barber, the company, 
and the subscribers for the company's stock — both millers and out- 
siders. Hère the familiar rule that notice to an agent is notice to 
the principal is invoked. But the rule of constructive notice is not 
applicable to a situation like the one under considération. 

"The gênerai rule, which Imputes an agent's knowledge to the prîncipal, rtoes 
not apply wlien the third party knows there is no foundatiou for the ordiuary 
presuniption, and he is acquainted with circumstances plainly Indicating 
that the agent wiU not advise the principal. The rule imputlng agents' 
knowledge to the principal is Intended to protect those exercising good 
faith and not as a shield for nnfair dealing." Mutual Ufo Ins. Co. v. Hilton- 
Green, 241 U. S. 613, 36 Sup. Ct. 670, 60 L. Ed. 1202. 

Barber was not such an innocent person. Before the company 
was organized, the bank was acting on Barber's behalf. The subscrip- 
tion agreement, which he caused to be sent out in advance of the 
incorporation of the company, directed that the subscriptions should 
be paid into this bank to his order. In bis instructions to the sub- 
scribers, issued on April llth, before he made any offer to the com- 
pany, he directed them to pay their subscriptions into this bank. 
In his ofïer of the plants to the company, under date of April 15th, 
he directed that upon acceptance it should deliver the considéra- 
tion — stock and bonds — to this bank, "to be by them delivered to 
me, or my nominees." This bank was not designated registrar of 
the company's stock until April 22d,. before which, as noted, it 
was already receiving subscription moneys and acting on behalf 
of Barber in furtherance of his promotion scheme. The company's 
désignation of it as registrar was by a board of directors which was 
still composed of Barber's dummies. The books of this bank, show- 
ing the receipts from subscribers to the company's stock and the 
disbursements from that îund, disclose that on April 30th Bar- 
ber had deposited therein $200,000 (presumably a part of his personal 
subscription), and that the day after he was permitted to with- 
draw the same amount therefrom. Without more, an agent thus 
selected and acting will not be presumed to hâve communicated to 
the company the knowledge it acquired, or could hâve acquired, of 
Barber's profits^the only foundation for the rule herein invoked 
on Barber's behalf. 

But there is more. The évidence discloses that Barber used this 
bank as one of his means to hide his profits. As noted, it was his, 
not the company's, or the outside subscribers', fiscal agent. That 
it later became also the registrar of the company in no way made 
it the company's fiscal agent, or changed its relation to Barber as his 
"wash house" to float the considération required to carry out his 
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promotion gcheme to make a profit through a manipulation of this 
company's capital. That this bank recognized that it bore a dual 
relation in this transaction, and that it did not consider itself under 
obligation to disclose to the company any of the information con- 
tained in any documents left with it by Barber or his syndicate as- 
sociâtes or agents, or which it obtained through any subscriptions re- 
ceived by it, is evidenced by its refusai to permit Sawyer, shortly 
after the company was organized, and at which time he was the com- 
pany's président, to see the lists of thé subscribers or holders of the 
company's securities, without which it was impossible under Bar- 
ber's scheme for any miller or outsider to ascertain his profits. 
And the assigned reason for such refusai — that it would be a breach 
of confidence — in the absence of contradiction shows that it con- 
sidered itself under a duty to Barber not to permit such disclosure. 
Barber, as a fiduciary to the company and its stockholders, hàs no 
standing to invoke the rule which imputes to the principal knowledge 
acquired by his agent. The company could not tell from the pros- 
pectus and the subscription agreement, any rnore than could the 
persons who subscribed for its stock on Barber's solicitation, what 
Barber was to secure as a profit in the promotion of the company. 
That it, with other information, when obtained, would fumish a 
basis from which Barber's profit might be approximately ascertained, 
perhaps is true; but this is not the kind of disclosure that Barber 
was bound to give to protect him in his profits. 

In dealing with this question, Lindlev, M. R., in Re Olympia, 
Limited, L. R. 1898, 2 C. D. 153, 67 L. j. Ch. 433, said: 

"To ipfprm a person of a fact is one thing ; to give him the ineans of flnd- 
ing it out, if he will take trouble enough, is anotiier thing. A promoter of a 
company, whose duty it is to disclose what profits he has made, does not 
perform that duty by making a stàtement not discloslng the facts, but con- 
tainlng something which, if foUowed up by further investigation, will enable 
the inquirer to ascertain that profits hâve been made, and what they amount- 
ed to." 

The doctrine hère announced was approved and followed by Vice 
Chancellor Howell in Arnold v. Searing, supra, and in my opinion 
expresses the correct rule on this phase of the question of disclosure. 

[7] Third. As to the company's alleged ratification of, or ac- 
quiescence in, the profit: A corporation may not condone, approve, 
or acquiesce in every wrong donc it, differirig in that respect from 
a natural person. If the injurious act donc by an ofRcer or director 
of the company is not merely voidable, but void, it cannot be ratî- 
fied or condoned by the stockholders. They cannot make lawful 
acts which the statute has declared to be unlawful. Tooker v. 
Sugar Refining Co., 80' N. J. Eq. 305, 318, 84 Atl. 10. 

[8] When the dummy directors voted the bonds and stock to 
Barber for an amount far in excess of the value of the plants, they 
were acting as Barber's agents. As he fixed the considération that 
the company was to pay him for such plants, we hâve a plain case 
of a conscious overvaluation by him of the properties purchased by the 
company. This was a clear and deliberate violation of the New 



TILDEN V. BARBER 607 

... - <268 F.) 

Jersey statuté, and ultra. vires the corporation. Being so, it could 
not hâve been affirmatively approved, under the New Jersey cases, 
and what cannot be expressly ratified cannôt be dpne impliedly. 
Therefore' the claim that the company ratifîëd or acquiesced in the 
transaction is not tenable. 

[9] Are the company and its receivers estopped by lâches to main- 
tàïh this suit? A considérable time elapsed — 12 years — from the time 
Barber made the undisclosed profit and the institution of the présent 
suit. However, merè lapse of time does not constitute lâches, but 
in the absence of explanation a long delay is évidence pf ît. In Baiiey 
V. Glover, 88 U. S, 342, 22 L. Ed. 636, it was held : 

"In suits in eqviity where relief is sought on the ground of fraud, tlie 
authorities are witliout eonflict in support of tlie doctrine tliat where the igno- 
rance of the fraud has been producod by affirmative acts of the guilty party in 
concealing the facts from the other, the statute will not bar relief provided 
suit is brought within proper time after the discovery of the fraud." 88 U. 
S. 347, 348, 22 L. Ed. 036. 

See, also, Kirby v. Lake Shore & Michigan Southern R. R., 
120 U. S. 130, 7 Sup, et. 430, 30 L. Ed. 569; 2 Pom. Eq. Jur. 
§ 917. 

In Pickens v. Merriam (C. C. A. 9) 242 Fed. 363, 155 C. C. 
A. 139, it was held: 

"Lâches Is not a mère matter of time, but principally a question of the 
inequity of permitting a elaim to be enforced because of some change in the 
condition or relations of the property or the parties." 

In Humphreys v. Walsh (C. C. A. 3) 248 Fed. 414,. 160 C. C. 
A. 424, it was held : 

"In légal signiflcance, 'lâches' is not mère lapse of time, whether greater or 
less than the précise time of a statute of limitations ; it is delay for sueh 
time as makea the doing of oquity either impossible ordoubtful, as involves 
the inequity of permitting a claim to be asserted after the death of parties, 
change of tltle, or intervention of the rlghts of others, where, in conséquence, 
évidence has been lost or become obscured, the discovery of the truth is made 
ditlicult, and the party attacked is placed in a position of évident disadvan- 
tage." 

As already observed, no miller or subscriber to the company's 
stock knew what was paid for the plants at the time the company 
acquired them, Sp far as the record discloses, no one but Barber, 
his attorney, Atterholt, and possibly Mr. Jones, who represented 
the American , Trust & Savings Bank, possessed that knowledge. 
What was done with the O. K. statements at that time, which in the 
aggregate would disclose that fact, does not appear. In June, 1910, 
some of them were discovered by Sawyer in a bundle of papers 
handed to him by a trust ofScer of this bank, upon his request for 
a list of the persons holding the company's bonds. The bank's 
knowledge of what Barber made in promoting the company, as al- 
ready found, not being imputed to the company, the question of lâches 
before June, 1910, is narrowed down to whether in the circumstances 
this company was derelict in not making an effort at an earlier date 
to discover what profit Barber had made in such transaction. 
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In approachîng this question, we should keep in mind that Barber, 
the wrongdoer, is hère invoking the estoppel ; that it was his method 
of carrying eut the transaction that prevented a disclosure to the 
Company at the time tlje compàny acquired the plants, and that his 
plan to prevent a disclosure of his profits was a continuoûs affair; 
that the company was dominated by him and the millers throughout ail 
this period, some of whom are charged in the bill as his associâtes 
in this promotion scheme, and two of whom Barber in his answer 
asserts were his principals in such purpose. Except.for the bank's 
refusai to let Sawyer know whc? were the holders of the company's 
bonds, coupled With the statement that such information would be a 
breach of confidence, there was nothing to suggest the need of mak- 
ing any inquiry of this character. Ordinarily one would say that a 
refusai to give to the président of the cornpany information of mat- 
ters which the company had a right to know, and particularly when 
such refusai is based upon the idea that to give the information 
would be a breach of confidence, would arouse the suspicion and 
challenge further inquiry. Sawyer, however, does npt seem to hâve 
been so impressed. Whether this was due to an improper motive 
on his part (hardly likely), or in ignorance of the significance of 
such refusai (more probable), the fact is he did not deem such conduct 
and statement of the bank of sufficient importance to call it to the 
attention of the company's directors. His explanation for not pay- 
ing more attention to the bank's refusai is that he secured sufficient 
information from other sources to meet the purpose of hiç inquiry. 

While this is not a satisfying reason for Sawyer's failure to fol- 
low up such refusai by an insistence that the bank • give him - the in- 
formation, it is well to note that Sawyer was one of the millers, 
who were said to be jealous of one another, and who readily ac- 
quiesced in Barber's refusai to tell what they were to receive for 
the plants. Even 10 years later, when he actually learnéd what 
had been paid to the millers, Sawyer did not disclose that information 
to any one connected with the company, other than Joy Morton, 
and that not until 3 or 4 months later. Both are charged by the 
bill as capromoters with Barber. Whether they were or not is not 
established. However, in view of Barber's answer, asserting that 
his eflforts in the promotion of the company were performed at the 
request of Joy Morton and Atterholt, it is not necessary to détermine 
Morton's relation to him. As far as Barber in. the présent inquiiy 
is concerned, Morton occupied a fiduciary relation to this company 
and the innocent stockholders referred to; and so far as thèse 
stockholders are concerned, neither Sawyer's nor Morton's derelic- 
tion of duty to them can inure to the benefit of Barber. 

According to Sawyer's testimony, his discovery in 1911 of what 
Barber obtained as profits in turning over the millers' plants to the 
company was a surprise— not that Barber had made a profit, but 
the largeness of it. In reporting his discovery to Morton, Sawyer 
says he thought that was ail he should hâve done. If at this time 
the président of the company had been a person free from the taint 
of defrauding the company at its organization, the failure to prompt- 
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ly advîse the stockholders of the company of the discovery that 
Sawyer had made would require more serious considérations. But, 
according to Barber's answer, Morton was not such, and for présent 
purposes he cannot be so considered. Furthermore, there is nothing 
in the record that shows, or even suggests, that Barber has been 
prejudiced by the delay in bringing this suit. 

In 1910, when Sawyer learned that the bank had some of the 
O. K. statements, the company was battling with adverse business 
conditions. Its officers still had hope of securing help from its bond- 
holdèrs sufficient to tide it over its financial difïïcuUy. This proved 
vain. On October 14, 1911, it issued the printed statement to ils 
stockholders (hereinbefore referred to), showing that the company 
had been conducting a losing business for some time. This circulâr 
gave the fiirst notice to the stockholders, other than Barber and his 
alleged promotion associâtes, of what had been actually paid for the 
mills. 

In my judgment, it is only from this date— October 14, 1911 — that 
the time hegan to run on the question of delay in bringing suit. 
Before that date no stockholder, or officer, or director, or agent of 
the company, whose knowledge could be imputed to the company, 
had notice that Barber had made more than a reasonable profit. The 
financial condition of the company at and from that time, the struggle 
of its officers to improve it, the passing of the company into the hands 
of a receiver on the ground of insolvency, the need of sufficient time 
thereafter for the receiver to become thoroughly acquainted with 
its condition, and of the facts underlylng a possible suit to recover 
the undisclosed profits, sufficiently accounts for and excuses the delay 
that ensued in the bringing of suit. 

In view of Barber's légal duty to positively apprise the company 
of the profits he was making in such transaction, his purpose that such 
profits should be kept secret, his successf ul plan to preyent an early 
disclosure thereof, the dominance that Barber personàlly exercised 
over the company's directors during the first years of the enterprise, 
the continuance of a like dominance by Morton, who, as far as 
Barber is concerned, must be treated as exerting such dominance to 
maintain the secrecy of such profits, and the absence of évidence 
showing that the delay in instituting suit against Barber has preju- 
diced him in his défense, the charge of lâches must be held not sus- 
tained. 

[10] As to the remedy: The remedy for such wrong done the 
corporation is not single — a rescission of the contract and a restor- 
ation pf the status quo — as contended on Barber's behalf. To restore 
the status quo may not be possible. In the case of a solvent going 
concern that would be practical, and usually the more équitable ; 
but in the case of an insolvent corporation to recover or cancel the 
stock — now become worthless- — would not be a remedy for the 
wronged corporation and its creditors, but an immunity !for the 
wrongdoer. In Yeiser v. United States Board & Paper Co., supra, 
it was said (107 Fed. on page 349, 46 C. C. A. 576, 52 L. R. A. 
724): 

268 F.— 39 
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"With regard to the kind of relief which should be awarded, It must be 
adapted to the situation at the tinie when it was appUed for ; that is, when 
the suit was commenced." 

For further citations see 14 Corpus Juris, pp. 297-301. In case 
of insolvency, the reniedy inures to the creditcirs ànd may be en- 
forced by receivers. What the promoters unjustly gained is to 
be restored for the benefit of the creditors. This may be accomplished 
by recovering such gain in gfoss, or by an assessment of the stock, as 
unpaid in favor of such creditors. See v. Heppenheimer, 69'N. J. Eq. 
36, 61 Atl. 843 ; Bigelow v. Old Dominion Copper, etc., Co., 74 
N. J. Eq. 502, 71 Atl. 153. See, also, McKiriley v. Williams (C. 
C. A. 8) 74 Fed. 94, 20 C. C. A. 312. 

The plaintiffs are entitled to a decree for an accounting against 
the estate of the défendant Ohio C. Barber for the whole amount 
of his profits in the promotion of the Great Western Cereal Company, 
and for a référence to a master to ascertain such profits, uniess 
the amount thereof can be agreed upon. 



NICKELS V. PULLMAN CO. 

(District Court, W. D. Virginia. August 7, 1920.) 

1. Removal of causes i&=>26 — Diverse cltizenship and requisite amount not 

sufficient to give jurisdiction. 

That the parties to a suit are eitizens of différent States and the requi- 
site amount Is involved is not sufficient tù give a fédéral court jurisdic- 
tion on removal. 

2. Removal of causes «S^»!! — Cltizenship and résidence of plaintiiT not suffi- 

elent to give jurisdlction. 

That plaintlff in an action is a citizen of the state and a résident ot 
the district is not sufficient to give a fédéral court jurisdlction on remov- 
al, wheré yalid service of process of that court could not hâve been made 
on défendant In àh original action. 

3. Removal of causes «SJ^ll — Essentials t» Jurisdietîon of fédéral court. 

Original jurisdlction by the fédéral court, by reason of dlversity of 
eitizenship and sufflciency of amount Involved, and an invitum jurisdlction 
over the person of the défendant are essentlal to removal, uniess the plain- 
tiff consents or walves objection. 

4. Removal of causes "^^JSed) — ^Pétition tnust show jurisdlction of fédéral 

court. 

A pétition for removal should state facta which, taken in connection 
with such as already appear in the record, ghow that the fédéral court 
woul(J hâve jurisdlction of the suit when transferred. 

At Eaw. Action by one Nickels against the Pullman Company. On 
motion to rétaand to state court. Granted, subject to leave to amend 
pétition for removal. 

Morison, Morison & Robertson, of Bristol, Va., for plaintifï. 
Scott & Buchanan, of Richmond, Va., for défendant. 

McDOWELL, District Judge. 1. This action was removed by the 
défendant to this court from the corporation court of the city of Bris- 

<®=3Foi other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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toi, Va. The plaintiff is a citizen of Virginia, residing within this 
judicial district. The défendant is an Illinois corporation. The 
amount involved is $25,000. The a;ction arose from thé fact, as al- 
légea, that the plaintiff, a woman, was treated with indignity by the 
conductor and porter, while a passenger on à Pullman car. The 
plaintiff started on her journey as a Pullman passenger at Bristol 
Va., and the incidents set out in the déclaration occurred in Alabama. 
.The service of the process of the corporation court was mad© on the 
secretary of state at Richmond, Va., who is by the new Virginia Code 
made the agent of ail nondomestic corporations. Sections 3845, 3847, 
Code 1919. The theory of the plaintiff seems to be that a part of the 
cause of action arose in Bristol, where the Pullman ticket was pur- 
chased. Section 6050, Code 1919. On removal of this cause to this 
court, the défendant, appearing specially, filed a plea to the juris- 
diction and also a plea in abatement, setting ùp want of jurisdiction 
of the corporation court. The plaintiff, not objecting or replyîhg to 
either plea, also appearing specially, has filed a motion to remand, 
and stands thereon. 

This litigation (but not this action) was commenced in this court. 
The plaintiff filed in this court at Big Stone Gap, in 1916, a déclara- 
tion substantially, if not exactly; ■ the same as the présent déclara- 
tion. The first of plaintiff's efforts to get the défendant into court 
consisted of service of the process of this court in this district on one 
Bush, alleged to be an agent of the de fendant, and also by service in 
the Eastern district of Virginia on the statutory agent (sections 1105a- 
14, 3225, Code 1904) of the Pullman Company. Making a spécial ap- 
pearance for the purpose, the défendant showed that Bush was not an 
agent of the défendant on whom process could be validly served, and 
of course was successful in its contention that service of the summons 
of this court outside of this district was invalid. The plaintiff next 
had service made in this district on the Norfolk & Westçrn R^ilway 
Company, alleging it to be an agent of the Pullman Company on whom 
service could be made. But on reading the contract between: thèse 
companies I held that such was not the fact. The next effort was 
the publication of the summons in a weekly newspaper.of small cir- 
culation published in this district. This effort also was held to. hâve 
been unavailing. The plaintiff then sued out writ of error, but im- 
fortunately from the wrong court. Nickels v. Pullman Co. (C.Ç.A.) 
263 Fed. 551. The plaintiff then instituted the présent action in the 
corporation court of Bristol. The plaintiff files with her motion to re- 
mand, as part thereof, a copy of the record of the action in this court 
at Big Stone Gap. In the pétition for removal there is no allégation of 
facts showing that, at the time of the institution of this action in the 
corporation court, the défendant had in tliis district any agent on whom 
the service of the process of this court in an original action could hâve 
been validly made ; nor does the record otherwise show such f àct. In 
the record is a plea in abatement, verified March 31, 1917, and filed 
April 4, 1917; in which it is said: 

"This défendant has, no agent In the Western district of Virginia, aùthorizéd 
to recel ve service of process, of upon whom process against this Company 
can be legally served." . . 
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The Suprême Court has frequently ruied that the purpose of the Ju- 
diciary Act of 1887-88 (24 Stat. 552, 25 Stat. 433), was to restrict the 
jurisdiction of the fédéral trial courts. In Smith v. Lyon, 133 U. S. 
315, 319, 10 Sup. Ct. 303, 304 (33 L. Ed. 635), it is said : 

" * * * Show the purpose of the Législature to restrict rather than to 
enlarge the jurisdiction of the Circuit Courts. * * * " 

In the case of In re Pennsylvania, 137 U. S. 451, 454, 11 Sup. 
Ct. 141, 142 (34 L. Ed. 738), it is said: 

"The gênerai object of the act Is to contract the jurisdiction of the fédéral 
courts." 

In Fisk V. Henarie, 142 U. S. 459, 467, 12 Sup. Ct. 207, 210 (35 

L. Ed. 1080), it is said: 

"Tlie attempt was manifestly to restrain the volume of litigation pouring 
into the fédéral courts. • * * " 

In Shaw V. Quincy Mining Co., 145 U. S. 444, 449, 12 Sup. Ct. 935, 
937 (36L. Ed. 768), it issaid: 

"And the gênerai object of this act, as appears upon its face, and as has 
often been deelared by this court, is to contract, not to enlarge, the jurisdic- 
tion of the Circuit Courts of the United States." 

In Camp v. Gress, 250 U. S. 308, 312, 39 Sup. Ct. 478, 480 (63 
E. Ed. 997) itis said: 

"TlTe 1887-1888 act accomplished its purpose of restricting the jurisdiction 
of the fédéral courts, in part, by, * * * " etc. 

See, also, Missouri Pac. R. Co. v. Fitzgerald, 160 U. S. 556, 583, 
16 Sup. Ct. 389, 40 L. Ed. 536. 

The question hère turns on the intended meaning of the word "ju- 
risdiction," as used in section 2, Act of 1887-88 (25 Stat. 434) and in 
section 28 of the Judicial Code (Comp. St. § 1010). The cause hère is 
one between citizens of différent States, involving much over $3,000. 
It follows thât every fédéral trial court in the United States has orig- 
inal jurisdiction of what may inaccurately, but conveniently, be called 
the subject-matter of this côntroversy. It is also true tliat every 
fédéral trial court in thé United States would hâve complète original 
juirisdiction (of the subjéct-matter and of the persons ot both parties), 
if the défendant either consented to the jurisdiction or waived its 
objection. The removal clause (section 2) of the statu te of 1887-88 
refers to the original jurisdiction given by section 1. The language is : 

i. ♦ * * Qf which the Circuit Courts of the United States are given 
original jnrisdictiop by the preceding section. • * * " 

In section 28 of the Code District Courts are substituted, and "this 
title" takes the place of "the preceding section." 

[1,2] This language, considered alone, could mean: (1) Any cause 
may be removçd if the fédéral trial courts hâve original jurisdiction 
of the subject-matter ; or (2) if the particular fédéral court to which the 
..cause isremoved would have.had original jurisdiction of the subject- 
matter and jurisdiction over the person of the défendant by consent 
(or by waiver of objection) of the défendant; or (3) if the particu- 
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lar fédéral court to which the cause is removed would hâve had com- 
plète original jurisdiction, if the défendant had neither consented to 
the jurisdiction of the court over his person, nor waived his objection 
to such jurisdiction. For brevity's sake, I shall refer to such juris- 
diction of the person of the défendant as an in invitum or compulsory 
jurisdiction. 

If the first construction is right, every action between citizens of 
différent states involving over $3,000 is renuovable. I know of no pow- 
er vested in the subordinate fédéral courts to décline to follow either 
the rulings or the necessary implications of the rulings of the Suprême 
Court. Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 
264 (and I refer only to that ruling which stands to-day unreversed, 
and, by the Suprême Court, unquestioned), and In re Moore, 209 
U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164, 
seem to me to put the first of the above-mentioned constructions out of 
the range of discussion. In the first case a citizen of Michigan sued a 
citizen of Louisiana in a state court within the Eastern fédéral ju- 
dicial district of Missouri. The défendant removed the case to the 
fédéral trial court of that district. The plaintiff moved to remand. 
It was held that the cause should hâve been remanded. The ground 
of the décision (203 U. S. p. 460, 27 Sup. Ct. 150, 51 L. Ed. 264), 
is that the particular fédéral court to which the case was removed 
would not hâve had original jurisdiction of the action. In the Moore 
Case, a citizen of Illinois (the citizenship of the next friend of the 
plaintiff being of no importance, 209 U. S. 508, 28 Sup. Ct. 585, 706. 
52 L. Ed. 904, 14 Ann. Cas. 1164; Blumenthal v. Craig, 81 Fed. 
320, 26 C. C. A. 427) sued a citizen of Kentucky in a state court 
within the Eastern district of Missouri. The défendant removed the 
case to the fédéral trial court of that district. Thereafter the plain- 
tiff filed in the fédéral court an amended pleading on the merits and 
entered into several stipulations for continuances. Still later the 
plaintiff moved to remand, and, this being overruled, applied for man- 
damus. The jurisdiction of the fédéral court was upheld on the ground 
that both parties had waived their right to object to the jurisdiction 
of that court. In each case there was a controversy between citi- 
zens of différent states, involving the requisite amount. That thèse 
facts alone do not give jurisdiction on removal cannot to my mind be 
questioned by a subordinate fédéral court. In support of this con- 
clusion see Pendar v. Empire Co. (D. C.) 260 Fed. 669; Guaranty 
Trust Co. V. McCabe, 250 Fed. 699, 163 C. C. A. 31; Peninsular 
Co. V. Royal Co. (D. C.) 237 Fed. 297; Mutual Life Ins. Co. v. 
Painter (D. C. 4th Circuit) 220 Fed. 998, 999; Western Union Co. 
V. Louisville & N. R. Co. (D. C.) 201 Fed. 932; Baldwin v. Pacific, 
etc., Co. (D. C.) 199 Fed. 291; Stone v. Chicago, etc., R. Co. (D. 
C.) 195 Fed. 832; Odhner v. Northern Pac. Co. (C. C.) 188 Fed. 
507; Shawnee Bank v. Missouri etc. R. Co. (C. C.) 175 Fed. 456; 
Baxter etc. v. Hammond Co. (C. C.) 154 Fed. 992; Southern Pac 
Co. V. Burch, 152 Fed. 168, 82 C. C. A. 34; Goldberg v. German Ins. 
Co. (C. C.) 152 Fed. 831, 834; Yellow Aster Co. v. Crâne Co., 150 
Fed. 580, 80 C. C. A. 566; Foulk v. Gray (C. C. 4th Circuit) 120 Fed. 
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156. See, contra (possibly), Centaur Motor Cb. v. Eccleston (D. C.) 
264 Fed. 852; Sandérs v. Western Union Co. (D. G.) 261 Fed. 697; 
Matarazzo V. Hustis (D. C.) 256 Fed. 882; James v. Amarillo Co. 
(D. C.) 251 Fed. 337; M. Hohenberg v. Mobile Liners (D. C.) 245 
Fed. 169; Louisville & N. Co. v. Western Union Co. (D. C.) 218 
Fed. 91 ; Rubber, etc., Co. v. John L. Whiting, etc., Co. (D. C.) 210 
Fed. 393; Morris v. Clark Co. (D. C.) 140 Fed. 756; Kansas, etc., 
Co. V. Interstate Co. (C. G.) 37 Fed. 3; Wiison v. Telegraph Co. (C 
C.) 34 Fed. 561. 

Howeverj it seems to me that by necessary intendment the Moore 
Case, if not the Wisner Case, négatives the possibility of adopting the 
second of the above-mentioned possible constructions. It may be 
thought that the ruling in the Wisner Case, that there was no juris- 
diction on removal because there would hâve been, even by the consent 
of the défendant, no original jurisdiction, is based on the failacy that 
consent by the défendant would not hâve given original jurisdiction. 
But' certainly the Moore Case is not based on such failacy. The Moore 
Case, 209 U. S. 507, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 
1 164, overrules this statement in the opinion in the Wisner Case. 

In both the Wisner Case and the Moore Case corriplete original juris- 
diction (the power to hear and détermine) would certainly hâve 
been given the fédéral court to which the removal was made (as well 
as every other fédéral trial court in the United States) by the consent 
or by waiver Of objection on the part of the défendant. In the Wisner 
Case it was held that the court to which removal was sought did not 
hâve jurisdiction on removal. In the Moore Case it was held that ju- 
risdiction on removal was obtained only because of the waiver of ob- 
jection. The necessary implication being that there would hâve been 
no jurisdiction on removalif the plaintiff had not waived his ob- 
jection, I cannot see any way to escape the conclusion that thèse rulings 
by the Suprême Court necessarily imply that an original jurisdiction, 
gained by consent or by waiver on the part of the défendant, is not 
sufificient to give jurisdiction on removal, except by consent or waiver 
on the part of the plaintiff. The necessary resuit is that com- 
plète original compulsory jurisdiction alone is sufficient to give juris- 
diction on removal, unless the plaintiff consents or waives objection 
thereto. 

I freely grant that the Suprême Court has in the above-mentioned 
cases in effect construed into the removal clause some words that are 
not in the statute. Original power to hear and détermine (given 
diversity of citizenship and the requisite amount) has ever been given 
by consent or waiver of objection on the part of the défendant. The 
Wisner and Moore Cases hâve in effect made the removal clause read : 

"Of which the District Courts of the United States are given coiiupleto 
compulsory jurisdiction by this title. » * * " 

[3] It is earnestly contènded by counsel for the défendant tliat the 
f act that the court to which the removal is hère sought is the fédéral 
court of the state of the plaintiff's citizenship and of the district of 
her résidence, although valid service of the process of this court could 
not in an original action in this court be made, entirely discriminâtes 
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thecase at bar from the Wisner and Moore Cases. I am utiable to 
concur. In the situation stated this court could obtain complète orig- 
inal jurisdiction only by consent or by waiver of objection on the part 
of the défendant. If this court is without compulsory original juris- 
diction over the person of the défendant, this court has merely the 
same incomplète original jurisdiction which is possessed by every 
fédéral trial court in the United States. Throughout the Judiciary Act 
complète original jurisdiction is by necessary implication dépendent on 
valid service of process on the défendant, or on consent or waiver on 
the part of the défendant. It follows that the fédéral trial court of the 
plaintiff's district, unless valid service of process can there be made, is 
as much dépendent on consent or waiver on the part of the défendant 
for complète jurisdiction as is every and any other fédéral trial court. 
In other words, this court, without service of process, has exactly the 
same incomplète original jurisdiction that the Circuit Court for the 
Eastern District of Missouri would bave had in the Wisner and 
Moore Cases. 

It is easy to say that thèse two cases can be discriminated because 
the Suprême Court was not in either case considering the state of fact 
that is hère under discussion. But the fact that a case under dis- 
cussion présents only an immaterial différence of fact from earlier 
and controUing décisions does not aflford ground for discrimination. 
And, to my mind, the existence of venue (without original com- 
pulsory jurisdiction over the person of the défendant) is an imma- 
terial fact, because venue without valid service of process can neyer 
give jurisdictiop tp hear and détermine, unless by consent or waiver of 
the défendant. And this incomplète jurisdiction is possessed by every 
fédéral trial court. 

The learned counsel for the défendant hère rely on Cain v. Commer- 
cial Publishing Co., 232 U. S. 124, 34 Sup. Ct. 284, 58 L. Ed. 534, Gold- 
ey V. Morning News Co., 156 U. S. 518, 15 Sup. Ct. 559, 39 I.. Ed. 517, 
Wabash Western R. Co. v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 41 
E. Ed. 431, Mechanical Appliance Co. v. Casdeman, 215 U. S. 437, 
30 Sup. Ct. 125, 54 L. Ed. 272, and Garvey v. Campania, etc. (D. C.) 
222 Fed. 732, as authority against the foregoing construction. In 
Gain y. Commercial Publishing Co., 232 U. S. 124, 34 Sup. Ct. 284, 
58 L. Ed. 534, the plaintiff did not move to remand. Gn the other 
hand, the plaintiff, after unsuccessfuUy demurring to defendant's 
plea to the jurisdiction, joined issue on the plea. In other wordsj 
instead of objecting that the fédéral court had no jurisdiction, the 
plaintiff was ill-advised enough to submit to the fédéral court the ques- 
tion of the validity of the service of the process of the state court. The 
plaintiff thereby waived bis right to stay out of the fédéral court, and 
thereby gave to that court complète jurisdiction. That particular féd- 
éral court had jurisdiction of the subject-matter of the action (be- 
tween citizens of différent states and involving $20,000) ; it had juris- 
diction of the person of the défendant to décide the question as to 
the validity of the state court's process, by consent of the défendant; 
but that particular fédéral court would not bave obtained jurisdiction 
of the person of the plaintiff to décide on the validity or invalidity of 
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the service of process if the plaintiff had done nothing but move to 
remand. 

It should hère be parenthetically said that a waiver may resuit when 
it was not intended (Wabash Western R. Co. v. Brow, 164 U. S. 271, 
278, 17 Sup. Ct. 126, 41 L,. Ed. 431), even when the intent not to waive 
is plainly shown (St. Louis, etc., Co. v. McBride, 141 U. S. 127, 128, 
11 Sup. Ct. 982, 35 L. Ëd. 659; Western Loan Co. v. Butte Min. Ce, 
210 U. S. 368, 370, 28 Sup. Ct. 720, 52 L. Ed. 1101 ; Jones v. Andrews, 
10 Wall. 327, 332, 19 L. ^d. 935), and that the subraission by the 
plaintiff to the fédéral court of the question of the validity of the 
service of the process of the state court is inconsistent with a sub- 
séquent objection by the plaintiff to the jurisdiction of the fédéral 
court, and hence a waiver of such objection (In re Moore, 209 U. 
S. 490, 506, 507, 28 Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 
1164; Kreigh v. Westinçhouse, 214 U. S. 249, 252, 253, 29 Sup. Ct. 
619, 53 L. Ed. 984; Foulk v. Gray [C. C] 120 Fed. 156, 164). 

In Goldey v. Morning News, 156 U. S. 518, 519, 15 Sup. Ct. 559, 
39 L. Ed. 517, the défendant in effect moved to quash the process of 
the State court and the return thereon, and the fédéral court in re- 
sponse to such motion issued a rule against the plaintiff to show 
cause why the motion to set aside the summons and service should 
not be granted. The plaintiff, instead of moving to remand and ob- 
jecting to the right of the fédéral court to décide the issue tendered 
by the défendant, appeared and resisted on its merits the defendant's 
motion. The plaintiff thereby waived her right to successfully object 
to the jurisdiction of the fédéral court to décide the question of the 
validity of the service of the state court process. 

In Wabash Western R. Ço. v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 
41 L,. Ed. 431, also, the plaintiff after removal made no motion to 
remand and (65 Fed. 943, 13 C. C. A. 222) joined issue in the fédéral 
court as to the validity of the service of the process of the state court, 
and thereby waived his right to object to the jurisdiction of the féd- 
éral court. 

In Mechanical Appliance Co. v. Castleman, 215 U. S. 437, 30 Sup. 
Ct. 125, 54 L. Ed. 272, after removal, the défendant (first filing and 
then withdrawing a motion to quash the summons) filed a' plea to the 
jurisdiction (215 U. S. 439), The plaintiff did not move to remand. 
On the other hand, the plaintiff filed an affidavit (215 U. S. 440) con- 
tradicting defendant's affidavits on the issue as to the validity of the 
service of the process of the state court. 

In Garvey v. Campania, etc. (D. C.) 222 Fed. 732 (the remaining 
case cited in the brief for défendant), it appears (page 734) that 
after removal the défendant filed objection to the service of the pro- 
cess of the state court; that thereafter the plaintiff filed a motion to 
remand, but subsequently, failing to stand on his motion to remand, 
the plaintiff demurred to the motion to quash. In other words (as in 
ail the cases cited by counsel for défendant in this connection) the 
plaintiff there impliedly admitted the jurisdiction of the fédéral court 
over his person for the purpose of trying the issue as to the validity 
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of the process of the state court. As was said in L,owe v. Stringham, 
14 Wis. 241 : 

"If a party wishes to insist upon tlic objection that hc is not in court, he 
iiiust keep out for ail purposcs except to make tlmt objection." 

It is true that in no one of the last above-mentioned cases did the 
court discuss, or even mention, the waiver by the plaintifï of objec- 
tion to the jurisdiction of the fédéral trial court over the plaintifï's 
person ; but in each case there was a waiver by the plaintifï, too 
clear to call for remark, and the court naturally discussed in each case 
only the controverted questions. 

The following quotations are from cases not presenting the state of 
fact assumed hère, but they at least express the same belief that I 
hold as to the effect of the Wisner and Moore Cases': 

In Isaac Kubie Co. v. Lehigh Valley R. Co. (D. C.) 261 Fed. 806, 
808, it is said: 

"Ilowevpr, tho modificatioiis tleclared by tliose cases ûo not change the 
rule, onunciatod in the Wisner Case, that to reinovo a cause into a particular 
tJnited States District Court, upon the ground of diversity of citizenship, the 
cause must not only be one over wliich a United States District (Jourt is given 
original jurisdiction, but, unless tho plaintiffs hâve exprcssly or impliedly 
consented to such removal, it must be one over which the selected court could 
bave taken original jurisdiction in invltuni." 

In Keating v. Pennsylvania Co. (D.C.) 245 Fed. 155, 159, it is 
said : 

"As a resuit, however, of Ex parte Wisner and In re Moore, and numerous 
décisions of subordinate United States courts, following and applying tho 
same, it seenis to be settled law that an action brougbt in a state court may 
not be removed to a United States court, unless it could, in the first instance, 
hâve been brought in that court, de^pite tho timoly objection of a nonconsent- 
Ing party, even tliough, by failure to objoct after removal, tlie right so to do 
is waived, and the United States court may, as a resuit of such waiver, aequire 
ample jurisdiction to proceed to final judgment." 

I am fully aware of the fact that the conclusion I hâve reached is 
highly restrictive of fédéral jurisdiction on removal. If I am right 
(except where the plaintiff consents or waives objection), the only 
court to which removal can be made is that of the district of the 
plaintiflf's citizenship and résidence, and removal to that court can 
be validly made only if the défendant could in that district hâve been 
validly served with the process of the fédéral court in an original 
action. In other words, original jurisdiction of what I hâve called 
the subject-matter and an in invitum jurisdiction over the person of 
the défendant are essential to removal, except when the plaintifï 
consents or waives objection to the removal. 

It is I think true, as is urged by counsel for défendant, that when 
an original action is brought in the fédéral court of the district of the 
plaintifï's citizenship and résidence, and valid service of process is 
there made on the défendant, the court can enter a valid judgment 
by default. And I think that it is also true that, if the original action 
be brought in the fédéral court of a district in which neither party 
résides, a valid judgment cannot be rendered by default, although the 
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défendant wàs validly served with process in the district of suit. But 
thèse admissions seem to lead nowhere in the présent discussion. They 
amount to saying that the fédéral court which has venue has a power 
to render a default judgment which other fédéral courts hâve not. 
But the povyer of the court of the plaintifï's résidence to render a 
valid original judgment by default is predicated on the existence of 
the very fact which I hold to be necessary to give that court jurisdic- 
tion on removal — valid service of process within the district of suit. 

The strongest argument that can be made against the position that 
I take is that made by counsel for défendant, as f ollows : Sections 
24 and 51 of the Judicial Code (Comp. St. §§ 991, 1033) are the only 
sections prescribing the jurisdiction of the fédéral trial courts, «nd 
hence the "jurisdiction" intended by section 28 is the jurisdiction of 
the subject-matter (given by section 24) and the venue (prescribed 
by section 51), regardless of service of process in an original action 
on the défendant. As I hâve fully admitted throughout this discussion, 
the language of the Judicial Code (and of the act of 1887-88), con- 
sidered without référence to the Suprême Court rulings, could be so 
read. But such construction of the statute is not restrictive, and is 
forbidden by the necessary implication of the Wisner and Moore Cases, 
for in each of those cases the fédéral court to which the case was re- 
moved would hâve had original complète jurisdiction if the défendant 
had consented or had waived objection, and so much and only so much 
can be said of the original jurisdiction of this court of this case, 
if valid service of the process of this court could not hâve obtained 
at the time of the institution of the présent action. 

If by any possibility it be considered that the Wisner and Moore 
Cases can be discriminated from the assumed case herein discussed, 
the resuit is simply that we hâve hei'e an unadjudicated question. I 
know of no case in which the question has been decided. Hère and 
there among the opinions of the subordinate fédéral courts cited herein- 
above are expressions indicating a belief that, if the court to which re- 
moval wàs sought had been the court of the plaintiff's résidence, the 
right ôf removal would hâve been clear. But I believe that in every 
such opinion the thought is based on the implied supposition that valid 
service of process could hâve been made in the district of venue. And 
if the question is regarded as an open one, our choice must be between 
a lax âhd a restrictive construction of the statute. And assuredly 
the Suprême Court has never since the act of 1887-88 was passed 
failed to inculcate the duty of adopting a restrictive construction. 

It is further urged by the défendant hère that every possible doubt 
as to the jurisdiction of this court ought to be solved in favor of the 
défendant, as it has no appeal from an order remanding. But it seems 
to me that the situation of the plaintiff should also be considered. 
She has been since 1916 vainly knocking at the doors of this and of 
the corporation court of Bristol in an effort to hâve her case tried on 
its merits. If this court erroneously refuses to remand, she may hâve 
to endure the expense and delay of a trial on the merits by a court 
which has no jurisdiction over her person, and at the end of a long 
litigation may be as far from a binding adjudication of her case as 
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she was in 1916. As an order of remand by this court will be absolute- 
Iv final and binding (Missouri Pacific v. Fitzgerald, 160 U. S. 556, 
583, 16 Sup. Ct. 389, 40 L. Ed. 536; McLaughlin v. Hallowell, 228 
U. S. 278, 286, 33 Sup. Ct. 465, 57 L. Ed. 835), the jurisdiction of the 
corporation court of Bristol to décide every question (including that as 
to the validity of the service of its own process) will be uncjuestionable. 
Believing, as I do, that this court may hâve no jurisdiction, I would 
clearly be doing wrong to retain this case, unless the défendant can 
make it appear that this court has jurisdiction. 

[4| 2. Counsel for the défendant hère hâve shown no disposition 
to question the soundness of the positions taken by them in this litiga- 
tion in this court at Big Stone Gap; and, v^fithout having given the 
inatter much thought, I am inclined to think that the rule against tak- 
ing inconsistent positions in court forbids that they should. Davis 
V. Wakelee, 156 U. S. 680, 689 et seq., 15 Sup. Ct. 555, 39 L. Ed. 578. 
It is-, however, possible that the défendant has had in this district since 
April, 1917, an agent on whom valid service could be made. If such 
is the f act, it seems that such f act should hâve been alleged in the 
pétition for removal. If I am right in thinking that this Court can 
get no jurisdiction of this case (the plaintifï neither consenting nor 
waiving objection), unless this court would hâve had original juris- 
diction of the subject-matter and an in invitum jurisdiction oyer the 
person of the défendant, the pétition for removal is defective in not 
alleging the facts which show such situation to hâve existed at the 
date of the institution of this action. In Railway Co. v. Ramséy, 22 
Wall. 322, 328 (22 L. Ed. 823), it is said: . 

"To obtain tlie transfer of a suit, ttic pavty desiiiiig it miist file in tlie 
State court a iietition therefor and tender tlie requircd seexirity. Such a 
pétition must state facts sufticient to entitle him to liave the transfer made. 
This cannot bc done without showing that Tîie (jircuit Court would hâve juris- 
(lietiou of the suit wheu transferred. The one necessarily includcîs the other." 

In Insurance Co. v. Pcchner, 95 U. S. 183, 185, 186 (24 L. Ed. 427) 
it is said: 

"This right of removal is statutory. Before a party can avait himself of 
it, ho must show upon the record that his is a case which cornes within the 
provisions of the statute. His pétition for removal, when filed, becomes a 
Ijart of the record in the cause. It should state facts which, taken in con- 
nection with such as already appear, entitle him to tho transfer." 

See, also, Gold-Washing Co. v. Keyes, 96 U. S. 199, 201, 24 L. Ed. 
656; Ches. & Ohio R. Co. v. Cockrell, 232 U. S. 146, 151, 34 Sup. 
Ct. 278, 58 L. Ed. 544. As has been said, the record hère does not 
anywhere show the necessary fact. 

Inasmuch as the plaintifï's (written) motion to remand does not 
specifically make objection to the pétition for removal on this ground, 
it may be that the strictly regular course would be for the court of 
its own motion to now fram.e an issue of fact and fix a day' for the 
trial of such issue. This course, principally because of my numerous 
engagements, involves very considérable delay, and probably also in- 
volves very unnecessary expense. A better solution is for .the court 
©f its own lîiotion to allow the défendant a reasonable time ■within 
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which to amend the pétition for removal (Kinney v. Columbia, etc., 
Ass'n, 191 U. S. 78, 24 Sup. Ct. 30, 48 L. Ed. 103), so as to allège 
the fact, if it be such, that at the time of the institution of this action 
in the corporation court the défendant had in this district an agent 
on whom the process of this court against the défendant could hâve 
been validly served, or any other fact which obviâtes the existing ob- 
jection to the jurisdiction of this court. If within the time fixed no 
such amendment is made, an order remanding will be made. 



LNITED STATES v, ROSSI. 

(District Court, D. Oregon. October 18, 1920.) 
No. 0-8929. 

1. Countcrfelting ©=2 — Altering nonnegotiable grovernment sccurltîes offense. 

Pen. Corte, |§ 148, 151, 154 (Comp. St. §§ 10318, 10321, 10324), maklng 
It an offense, with lutent to defraud, to alter or counterfeit any security 
or obligation of the United States, or to pass such forged security, or to 
buy or sell the same, with intent that it be passed, are applicable alike 
to negotiable and nonnegotlable securlties or obligations. 

2. Ck)unterfeiting <S=>2, 8 — Altération of war savings certiflcates C4>nstitutes 

eiime; "obligation of United States." 

A war savings certlficate, issued pnrsuant to Act Sept. 24, 1917, 5 6 
(Cîomp. St. 1918, Comp. St. Ann. Supp. 1919, § 6829'), with stamp or 
stamps afflxed thereto, and the name of the owner wrltten thereon, Is 
an obligation of the United States within Pénal Code, §§ 148, 151, 154 
(Comp. St. §§ 10318, 10321, 10324), and the removal of the stamp there- 
from with intent to defraud constltutes an altération within section 148, 
and the uttering or passing the stamp so removed with like Intent Is an 
offense, under section 151. When such a certlficate has been registered, 
the removal or erasure of the reglstratlon number with Intent to defraud 
constltutes an altération ; but the erasure of the sériai number, which la 
not materlal to Its valldlty, does not. 

[lEd. Note. — For other définitions, see Words and Phrases, Second Sé- 
ries, Obligation of United States.] 

3. Counterfeîting <S=>16 — Indictment for altering war savings certiflcates good. 

An indictment for altering or counterfeîting nar savings certiflcates 
is not predlcated on a violation of the régulations under which such cer- 
tiflcates are issued, but solely on tlie provisions of the Criminal Code. 

4. Counterfeîting '©=»16 — Indictment for altering goveninient obligation should 

set out obligation. 

An ludlctment for altering or counterfeîting a government obligation, or 
for passing the same, or having it In possession with intent to defraud, 
should set out the ol)llgation in hiec veiba, or allège some potent reason 
why that cannot be doue. 

5. Counterfeîting <^=16 — Indictment for altering war savîngs certlficate in- 

suflicient. 

An indictment for altering a war savings certlficate with Intent to de- 
fraud, by erasing the reglstratlon number, held bad, where it did not 
show by approprlate allégation that the certlficate had been registered. 

Criminal prosecution by the United States against Angelo H. Rossi. 
On demurrer to indictment. Demurrer sustained. 

4s9For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgeets * Indexe* 
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Lester W. Humphreys, U. S. Atty., and John C. Veatch, Asst. U. S. 
Atty., both of Portland, Or. 

Barnett H. Goldstein, of Portland, Or., for défendant. 

WOLVERTON, District Judge. Rossi is indicted under 19 counts. 
A short analysis of the several counts will suffice for the présent in- 
quiry. 

Counts 1, 4, 7, 10, and 13 charge that Rossi, with intent to defraud, 
did pass, utter, and sell certain altered obligations of the United States, 
being certain war savings certificate stamps, which were altered by hav- 
ing removed and erased f rom the face thereof a certain registration and 
identification number, to wit. No. 50819. 

Counts 2, 5, 8, and 1 1 charge that Rossi, with intent to defraud, did 
pass, utter, and sell certain altered obligations and securities of the 
United States, namely, certain war savings certificate stamps, which 
were altered by being removed from the certificate or certificates to 
which they had theretofore been attached. 

Counts 3, 6, 9, 12, and 14 charge that Rossi did sell, transfer, and de- 
liver to a person named certain obligations and securities of the United 
States, namely, certain war savings certificate stamps, which were al- 
tered by having removed and erased from the face thereof a certain 
registration and identification number, with intent that such war sav- 
ings certificate stamps be passed and used as true and genuine. 

Count 15 charges the défendant with having and keeping in his pos- 
session, with intent to defraud, certain altered obligations and securities 
of the United States, namely, certain war savings certificate stamps, 
which were altered by having removed and erased from the face there- 
of a certain registration and identification number, to wit, No. 50819. 
Counts 16 and 17 are predicated upon îike allégations, except that the 
altération consists of having removed the war savings certificate stamps 
from the war savings certificates to which they had theretofore been 
attached. 

. Count 18 charges the buying and receiving from ? person named, 
with intent that they be passed as true and genuine, certain altered ob- 
ligations and securities of the United States, namely, certain war sav- 
ings certificate stamps, which altération consisted in the removing and 
erasing of the registration and identification number, to wit. No. 50819. 

Count 19 charges Rossi with f alsely altering certain war savings cer- 
tificates, of séries given, with intent to defraud, by attaching to each 
of said certificates war savings certificate stamps which had thereto- 
fore been removed from other war savings certificates. 

The sufficiency of each of thèse counts is challenged by demurrer. 

By section 6 of the Act of Congress of September 24, 1917 (40 Stat. 
288, 291 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 6829/]), the 
Secretary of the Treasury is authorized to borrow money on the crédit 
of the United States, to meet certain designated public expenditures, 
such sum or sums as in his judgment may be necessary — 

"and to Issue therefor, at such priée or priées and upon such terms and con- 
ditions as he may détermine, war savings certificates of the United States 
on which interest to maturity may be dlscounted In advance at such rate or 
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rates and computed în sueh manner as he may preserlbe. Such war savings 
eertificates shall be in such form orforms ^nd subject to sucb terms and 
conditions, and mây hâve such provisions ft>r jtayment thereof before maturity, 
as the Secretary of the Treasury may prescribe. Eaeh war saving certlflcate 
so issued . shall be payable; at such time. not exceeding five years from the 
date of its issvje, and may be redeemable before maturity, upon suCh terms 
aiid conditions as the Secfretary of the Treasury niay prescribe. * * * 
The Secretary of the Treasury may, under such régulations and upon snob 
terms and coriditions as he may prescfibe^ issue, or cause to be issued, stampg 
to évidence paymeuts for or on account of such eertificates." 

By De|)artrrient Circnlat' No. 94 (War Savitigs Çircular No.' 1), 
tieàrins: date -Nôvembef 15, 1917, the Secretary of theT^reasury offered 
for sale an_ issue of United States war savings eertificates, séries of 
1918: 'Thè'cireulàr préscribés th'at—-'' ■ ' '■ " 

■ ''fpây'm'ents fôr or oii.acéoùnt of sucli 'wàr savings eertificates must he .evi- 
denced by iUiiitéd States VS-ar savings certlflcate stanips," séries of 1918, which 
are to, be afflxed tliereto." . 

,Thç régulations ifurther prescribe that-^ : ' ^' ,'., 

\ ,''A, United ■States war savings certlflcate, séries of 1918, wlU be a,n obligation 
of the United. States vyhen, and orily 'wKen, one or more United States war 
sa vingis c'er'tiiicatestamps; séries of 1Ô18, shallbeafHx'ed' ther'eto. *. ♦ ;* No 
Vrar savings certlflcate will be issued uriless at the same time: iône oi" more war 
sarvings certlflcate stampg shall be purchased and atfised tliereto. * * » 
The name of the owner of each \ya,r saylngs certlflcate miist be wri,tten upon 
suct^ certlflcate at the i time of- tlie Issue, thereof." ; ' •[■ 

■ T'ùrther tban this, provision' is made by the 'régulations Whereby war 
sâvings c^rtififcates may be fegistered — ■ ' \ ''• ''' 

"àt.ajiy post ofiice of the flrst, Second, or third elass, and pàyment in rèsp'ect 
df âily cef tifleàte so reglstered wîll he made only at the post office- Where regis^ 
tei-ed. Unless registefed, the United States will not be liablê if pa'yment in 
resptjct of any certlflcate or eertificates be made to a person not the rightful 
owner thereof." . , . 

By another régulation : 
■' "War savings eertificates are not transférable, and will be payable only to 
the respeétive owners nanied thereon," except in case of death or disability. 

1 ,Like régulations .were promulgated embracing war savings eertificates 
of the issue of 1919, by Department Çircular No. 128, of date Deçember 
18, 1918., , ^ , : 

[1] In ;the light of the açt and the department régulations, provi- 
sion, is niade for the issuance of two kinds of documents, namely, war 
savings eertificates and, war savings certificate stamps; but thèse docu- 
iîiçiit;S.,become obligations ,-,çf. the United States only when a stamp or 
stamps shall hâve been affixeïl to the ^certificate and the rj^me of the 
ownerorp:wners shall hâve. l^çen.writfen upon the certificate.! ■ Such 
cçrtifîcatçs,; when. so. made iipiand completed, it may be confîdently 
affirmed, are. obligations or ,securities.Qf the' United States, wi,thin.thq 
purview of sections 148, .151,. and, 154 «f; the Pénal Code (Çpmp. ■ St. 
§§ 1.0318, 10331, 10324). Separateiy considered, neither the stamp 
nor tbe, cë"rtiï^,çate can bë^.d,eemeil such atv obligation. Although, the 
completed eertificates, arç' rpade nontrangferable by the regijla,tioqs, 
that could hâve no signifîcance where an attempt was made to counter- 
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feit or alter them, or to pass, utter, or sell, or to hâve in possession such 
as had been forged, altered, or counterfeited, with intent to defraud, or 
that they should be passed, published, or used as true and genuine, in 
violation of sections 148, 151, and 154 of the Pénal Code. In other 
words, their transferability or nontransferability does not in any way 
modify the offenses denounced by thèse sections of the Code. 

[2] With thèse premises, I will proceed to answer the questions pro- 
pounded by counsel for défendant under the title points involved. 

The first has already been answered, that a war savings certificate, 
with a war savings certificate stamp or stamps affiixed, which bears the 
name or names of the owner or owners written thereon, is an obliga- 
tion of the United States within the meaning of the sections of the 
Code above designated. 

Second. Such obligations must be deemed to be altered, within 
the meaning of such sections, when the stamps hâve been removed f rom 
the certificates to which they hâve been annexed, with intent to defraud, 
or to utter and pass the same (the stamps) as true and genuine. It is 
not significant whether the stamps so detached are transférable or 
not transférable. But it is significant that the person so having such 
altered obligations is attempting to deal with them with the intent to 
defraud, or as true and genuine. 

Third. I am of the opinion that it is not an altération or forgery 
of such war savings certificates, f uUy made up, to erase or remove the 
sériai number thereof, because such sériai number is not a material élé- 
ment of the obligation. The obligation is just as potent in the hands 
of the holder without as with the sériai number. But if the certificate 
has been registered, as provided by the departmental régulations, and 
given a registration number; . it would, without question, constitute a 
forgery or an altération to erase or remove the registration number 
with intent to defraud, within the meaning of the sections of the Pénal 
Code referred to, because such number is made an essential élément to 
the validity of the obligation. The purpose of afiixing the number or 
numbers is for identification of thé obligation at the post office where 
payable, and for the protection of the gOvernment, to watd against 
payment to the wrong person, or double payment, aswelbas for the 
protection of the lawful owner and holder of the certificate or certifi- 
cates. 

"That is a material altération, which so changes the terms of the Instru- 
ment as to give It a différent légal elïect from that which it originally had, 
and thus works some change in the rlghts, interest, or obligations of the par- 
ties." 1 R. C. L. 967. 

[3] Fourth. It is an erroneous conception toaffirm that the charges 
contained in the présent indictment are predicated upon any violation of 
the departmental régulations respecting war savings certificates, or dis- 
obedience of any of such régulations. The charges are predicated alone 
upon a violation of the designated sections of the Pénal Code. The 
régulations hâve to do with the regularity and validity of war, savings 
certificates as obligations of the United States, and when the war sav- 
ings certificates becomè such obligations, then the sections of the Code 
denouncing altération, purchase, sale, transfer, possession, or utterance, 



624 2C8 FEDERAL REPORTER 

with the intent to defraud, or to pass as true and genuine, become ap- 
plicable. If the validity of the paper itself were attacked, that would 
be quite another thing. Then it would bcf pertinent to examine the 
act and the régulations to détermine whether the certificates were 
légal and valid obligations of the United States. It requires no plead- 
ing of the statute or the régulations for a regular présentation of the 
subject for considération. The court takes judicial notice of thèse. 

[4] Fifth. An indictment for forging or altering a government ob- 
ligation, or for passing the same or having it in possession with intent 
to defraud, or to pass it as true and genuine, should set forth the 
obligation in hase verba, or some potent reason should be alleged show- 
ing why that cannot be done. People v. Tilden, 242 111. 536, 90 N. E. 
218, 31 L. R. A. (N. S.) 215, 134 Am. St. Rep. 341, 17 Ann. Cas. 496; 
United States v. Fisler, Case No. 15,105, 25 Fed. Cas. 1091. • 

[5] Measured by thèse conclusions, ail the counts in the indictment 
are bad, by reason ofnot having set forth in hsec verba the obligations 
of the government alleged. to hâve beefl dealt with by défendant. And 
those cOunts purporting to charge the défendant with having erased 
or effaced the registration and identification number, to wit. No. 50819, 
are also bad, in not having alleged by appropriate averments that Such 
certificates had been previously registered. 

The demurrer will therefore be sustained to each count in the in- 
dictment. 



SLOAN SHIPYARDS CORPORATION v. UNITED STATES SHIFPING 
BOARO BMERGENCÏ FLEET CORPORATION. 

(District Court, W. D. Washington, N. D. October 4, 1920.) 
No. 182-E. 

1. United States <S=78 — ^Nflt suable for tort of officer. 

ïhe United States cannot be sued for a tort, though eommltted by Its 
offleers In the discharg,e of thelr duties, 

2. Courts <@=>426— United States <@=125~ Suit against Eroergency Fleet Cor- 

poration oue agaiiist United States. 

The Utilted States Shlpping Board Emergcnoy Flèet Corporation, In- 
corporat<>d pursnant to act of Congress under the laws of the District 
of Colninhia, held merely an Instrnmentality created by the United 
StHtps, acting In Its soverelgn capaclty for exeeuting the purposes of 
Shipping Board Act Sept. 7, 1916 (Comp. St. 1918, Comp. St. Ann, Snpp. 
1919, S 814e!a et seq.), and a suit against It helfl a suit agalnst the United 
States, not malntainable In a District Court where the amount Involved 
esceeds $10,000. 

In Equity. Suit by' the Sloan Shipyards Corporation against the 
United States Shipping Board Emergency Fleet Corporation. On mo- 
tion by the United States to dismiss bill. Motion sustained. 

Thls Is an action by a corporation of the state of Washington against the 
United States Shipping Board Emergency Fleet Corporation. It Is alleged In 
substance that the plalntlflf was In possession of a well-equipped shîpbuildlng 
plant, and of a well-equipped machine shop, for use In the préparation of 
machlnery, appUances, etc., and equipment that was to go Into the construc- 

^zsfor otbër cases aee same topic & KBY-NUMBER in ail Ker-Nuinbered DIgesU & Iiidez«« 
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tion of ships, and on the 18th day of May, 1917, it entered into a contract 
with the défendant to construct 16 wood cargo-carrylng steamers for a con- 
sidération named, with payments specifled, and that it entered upon the exé- 
cution of this contract and that it also had vmder construction 4 full-power 
motorships, and other vessols, from which, It is alleged, it could realize "a 
handsome profit" ; that the plaintiff caused to be organized tlie Anaeordes 
Shipbuilding Company, which eonstructed shipways and shipyards at Ana- 
eordes, Wash., so as to enable the plaintifC to speedily comply with its con- 
tract with the défendant, and tliat on December 1, 1917, the plaintiff had on 
tlie ways at Anaeordes, Wash., and at Olympia, Wash., 6 shlps under con- 
struction, and 2 additional keels laid, and was entitled to receive large pay- 
ments in addition to payments theretofore made ; that on said day the de- 
fendant wrongfully seized the possession and eontrol of the plaintiffs' proper- 
ty at Anaeordes and Olympia, and the Capital City Iron Works, ovvned by the 
plaintiffs, and retained exclusive eontrol, possession, and management there- 
of ; that prior to this time the plaintiff had contracted for about 15,000,000 
feet of timber, and for ail the englues and machine equipment, and ail the 
material necessary for the construction of the entlre 16 ships "at extremely 
low and advantageous priées," but after the seizure the défendant canceled 
ail such contraets and purchased other materlals at iucreased prices; that 
plaintiff was denied access to the books and records of thé company and was 
deriied the privilège of participation in the management and eontrol of the 
business; that construction of the ships was deliberately delayed, extrava- 
gant prices were indulged in, and largely Incrcased costs made in the con- 
struction of the ships by employment of unnecessary labor — and sets out many 
cléments of damage occasioned to the plaintiiï by the défendant, coverlng 
^5 pages of typewritten matter, and prays an order enjoining tlie défendant 
from removlifg the books, records, and flles of the plaintiff from the ofiices 
of the plaintiff at Olympia and Anaeordes, and from disposing of any proper- 
ty of the plaintiff, and for an order cancellng certain mortgages set out in 
tlie complaint, quieting titlo to the property covered by the mortgages, and 
tor an accounting, and for a decree determining and establishing the proiits 
to which the complainant la entitled under its contract, alleghig damage In 
excess of a million dollars. 

The défendant moves to dismlss on the ground that, the suit being. against 
the United States Shipping Board Emergoncy Fleet Corporation, which Is 
slmply an agency of the xinited States, is a suit against the United States, 
and therefore not cognizable in this court, in so far as this bill may allège 
breach of contract, and not cognizable in any court so far as the bill may 
allège the commission of a tort; that the court is witliout jurisdiction ; that 
the bill does not state facts sufficient to constltute a valid cause of action ; 
that there Is a nonjoinder of parties défendant. 

The United States appears "specially" and moves to dismiss on the ground 
that the action is against the United States in effect, and not cognizable in 
a court of equity, "but only in the Court of Claims at Washington, D. C, the 
amount demanded being in excess of .$10,000." 

George H. Bailey, James Hamilton Lewis, and Kerr & McCord, 
ail of Seattle, Wash., for plaintiff. 

Robert C. Saunders, U. S. Atty., of Seattle, Wash., for intervener. 
Howard Cosgrove, of Seattle, Wash., for défendant Shipping Board. 

NETERER, District Judge (after stating the facts as above). [1] 
That the United States cannot be sued for a tort, even thpiigh comniit- 
ted by its officers in the discharge of their duties, is well setded. Ballaine 
V. Alaska Northern Ry. Co. (U. S., Intervener) 259 Fed. 183, 170 C. 
C. A. 251, and cases cited. The relation; of the United States to the 
défendant must be determined by the act creating the défendant, the 
objects of its création, and the purposes to which the property is to 
be used. , , 

2(î8 F.— 40 
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Chief Justice Marshall, in thè Dartmouth Collège Case, 4 Wheat. 
518, at page 561 (4 L. Ed. 629), said: 

"To détermine the character of a corporation, the bénéficiai purposes to 
Wliich the property of the corporation is to be used may be considered." 

[2] The object and manner of organization and purposes and opéra- 
tion of the défendant are set forth in the Merchant Marine Act (Cotnp. 
St. 1918, Comp. St. Ann. Supp. 1919, §§ 8146a-8146t). Concisely stat- 
ed, the act, créa tes a Shipping Board composed of five members, to be 
appointed by the Président. The board, with the President's approval, 
is to hâve constructed and equipped in American shipyards and navy 
yards, etc., or to lease and purchase, vessels so far as commercial re- 
quirements of the trade of the United States may permit, for use as 
naval auxiliaries or army transports. A corporation may be formed 
under the laws of the District of Columbia, and hâve a capital stock 
not to exceed $50,000,000, the board to subscribe and vote not less 
than a majority of the stock. The board, with the President's approval, 
may sell any or ail of t"he stock, but at no time shall the govem- 
ment be a minority stockholder. The board to give public notice of 
the fact that vessels are offered, and the terms and conditions upon 
which the contract will be made, and shall invite compétitive offers 
and make fuU report to the Président. The corporation shall stand 
dissolved at the expiration of five years from the conclusion oî Û"^. 
présent European War, and ail stock of such corporation owned by 
others at the time of dissolution shall be taken over by the board at a 
fair and reasonable value, and paid for with the funds to the crédit 
of the board. The liability to be incurred under the provisions of 
sections 5 and H shall not exceed $50,000,000; and the proceeds of the 
sale of bonds and any proceeds for sales, charters, and leaseis of vessels 
and ail saies of stock made by the board and of ail of the monies 
received from any source to be covered into the treasury to the crédit 
of the board. 

By Açt Oct. 6, 1917 (section 251a, Comp. Stat. Annot.), section 5 
of Act June 22, 1906, prohibiting the transfer of employées from one 
executive department to another, or to independent establishments, or 
vice versa, is made to apply to the United States Shipping Board Emer- 
gency Eleët Corporation, which by thé act shall be considered a "gov- 
ernment establishment for the purposes of this section." Executive 
Order of July 11, 1917, delegates to the Shipping Board and the Emer- 
gency Fleet Corporation the powers granted to the Président by the 
merchant shipping législation. Ac*^ March 1, 1918 (section 8146t, 
Comp. St. 1918, Comp. St. Ann. Supp. 1919), empowers the United 
States Shipping Board Emergency Fleet Corporation to purchase, 
lease, réquisition, or otherwise acquire, and to sell or otherwise dis- 
pose of , imprûVëd or unimprqved land, houses, buildings, etc. This 
act also requires the Fleet Corporation to report to the Congress on 
the first Monda;5^ of December of each year the names of ail persons or 
corporations with whom it has made contracts, and ail sUch subcon- 
tractors as may be employed in furtherance of this act, including a 
statement of purchàses and amounts thereof, etc. 

The Suprême Court, in The Lake Monroe, 250 U. S. 246, at pages 
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251, 252, 253, and 254, 39 Sup. Ct. 460, at page 463 (63 L. Ed. 962), 
sets out the pertinent provisions of the act, and says: 

"But at the tlme of the emergency provision of June 15, 1917, the Shipplng 
Board had been established as a public commission, with broad administra- 
tive powers, and subject to deflnite restrictions, and tlie Pleet Corporation 
had been crcated as its agency, financed with public funds. The emergency 
shipping législation evidently was enacted in the expectatlon that the Prési- 
dent would employ the Shipping Board aud the Fleet Corpoi-atlon as its 
agencies to exercise the new powers, for the Fleet Corporation was mentioned 
in the act, and it wasknown to be but an arm of the Jioara." (Italics mine.) 

Significance attaches to the fact that the Congress provided that 
the défendant corporation shall be formed under the laws of the Dis- 
trict of Columbia, in viéw of the fact that the sovereign power of the 
District of Columbia is lodged in the gbvernment ôf the United States. 
Metropolitan Ry, Co. v. District of Columbia, 132 U. S. 1, 10 Sup. 
Ct. 19, 33 L. Ed. 231. The municipality of the District of Columbia 
is not a state, but a mère agency of the United States, and îs invested 
with only such subordinate powers of local législation and control as 
the Congress sëes fit to confer upon it. 

Justice Bradléy, in Metropolitan Ry. Co. v. District of Columbia, 
supra, said at page 9 of 132 U. S., at page 22 of 10 Sup.'Ct. (33 L. 
Ed. 231): 

"It is undoubtedly truc that the District of Columbia is a separate politi- 
cal conimunity in a certain sensé, and in that sensé may be called a state ; 
l)ut the sovereign power of this qualitied state is not lodged in the corporation 
of the District of Columbia, but in the goverument of the United Sîates. 
Its suprême l!^.slative body is Congress. The subordinate législative powers 
of a municipal character which bave been or may be lodged in the city corpora- 
tions, or in the District corporation, do not make those bodies sovereign. 
Crimes eommitted in the District are not crimes against the District, but 
against the United States." 

The intent of the Congress in the agency employed and the directions 
given, the provisions of the act, and législation with relation thereto, 
appear to be conclusive that the United States acted in its sovereign 
capacity, and in exercising entire control, possession, ownership, and 
management it has merely employed the corporate organization of its 
own création so far as applicable as an instrumentality or "arm," 
with which to exécute the purposes of this Statute, and in so doing it 
was not divested of its sovereignty. 

It is also significant that the act — section 9 (8146e) — specifically ex- 
empts vessels "while employed solely as merchant vessels" from the 
ordinary légal liabilities and subjects them to admiraltyi jurisdiction. 
The Lake Monroe, supra. If it was the intention that the défendant 
was not a mère governmental instrumentality, then the exemption was 
entirely superfluous. 

This case, I think, is plainly distinguishable from U. S. Bank v. 
Planters' Bank, 22 U. S. (9 Wheat.) 904, 6 L. Ed. 244. In. that case 
the state of Georgia and individijals — citizens of Georgia-^,ei|lgaged in 
the gênerai banking business. The action was upon a promissory 
note held by the plaintiff, endorsed by the défendant, and the défendant 
bank pleaded immunity from suit because of its sovereign character. 
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The court held that having become a partner in a trading company, 
the State divested itself of its sovereign character and took that of a 
private citizen. In thé instant case the défendant is not a trading com- 
pany. The primary purpose of the act was to provide "arrny trans- 
ports," and the commeixial shipping was incidental. The act is a 
war measure; emergency is reflected in nearly every sentence. The 
purpose was to acquire vessels "for use as naval auxiliaries or army 
transports," and the "navy yards" were to be utilized. Of the great 
need for transports the Congress was advised, and the public later found 
out. Eyery détail of management, relation, and function of the de- 
fendant is prescribed and limited in the Marine Act, and the only use 
made of the incorporation act, the création of the Congress, was the 
filing of articles to give it corporate entity as a matter of convenience, 
and nowhere is there apparent an intention to waive the sovereign privi- 
lège. On the contrary, exempting vessels from immunity and submit- 
ting them to admiralty seems conclusive that in ail things else the 
sovereignty was asserted and retained. 

I hâve read the décisions of Judge Hand in Gould Coupler Co. v. 
U. S. Shipping Board (D. C.) 261 Fed. 716, and Judge Page in Lord 
& Burnham Co. y. U. S. S. B. E. F. Corp. (D. C.) 265 Fed. 955. The 
opinion of Circuit Judge Hunt in Ballaine v. Alaska Northern Railway 
Co., 259 Fed. 183, 170 C. C. A. 251, I think is décisive hère. Judge 
Hunt, for the Circuit Court of Appeals for this circuit, said (259 Fed. 
185, 170 C. C. A. 253) : 

"Aet Mareh 12, 1014, c. 37, heretofore clted whieh authorlzes the Prési- 
dent to locate, construct, and operate railroads in Alaska expressly pro- 
vides that the Alaska Kailroad is for the settlement of public lands and for 
transporta tion of coal for the army and navy, for the transportation of 
troops, arms, munitions of war, tlie mails, and for 'other governmental and 
publie use^,' and to transport passengers and property. The act (section 4) 
also confers authority upon the Président, through such agencies as he may 
appoint or employ, to do ail necessary acts, In addition to those espeeially 
authorized, to enable him to aceompllsh the purposes of the act. By section 
1 the Président is authorized to purebase or acQuire other railroads to carry 
out the purposee of the act, and to employ offices and agents in order to ac- 
eompllsh the purpose of the législation. Taklng ail thèse provisions together, 
they plainly show that the United States, in acquh-ing stocks and bonds and 
property in the Alaska Northern Railway Company, acted In Its sovereign 
capacity, and in exercising entire control, possession, ownership, and manage- 
ment, bas merely employed the corporate organization as an agency through 
whieh to exécute the purposes of the statute." 

This Court in U. S. v. Union Timber Products Co., 259 Fed. 907, 
held that a conspiracy to defraud the Shipping Board is a fraud on 
the United States. That case, however, is distinguished from the 
issue hère. Since the amount involved is more than $10,000, this court 
has not jurisdiction. I also think that the Anacordes Shipbuilding 
Company and the Capital City Iron Works should be parties to the 
action. The motions to dismiss are granted. 

I hâve conferred with Judge CUSHMAN of the Southern division, 
and he authorizes me to say that he concurs'in this décision. 
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BEBNHEIM DISTILLING CO. v. MAYESt Internai Revenue Collector, et al. 

(Di.strict Court, W. D. Kentucky. October H, 1920.) 
Ko. .'559. 

1. Internai revenue <S='38 — In action to recover tax paid, facts must be fnlly 

shown. 

In an action to recover internai revenue taxes speelally assessed by 
the Commlssioner and paid under protest, tlie assessment is presumed 
prima facie to be correct; but, when sucli presumption i» clearly over- 
come by plalntiff, it Is incumbent on défendant to make a full and ex- 
plleit showlng of the facts on whicU the Commlssioner acted. 

2. Internai revenue <©=>12 — Si>ecial assessment against rectifier net warranted. 

A spécial assessment against a rectifier of spirlts, based on Us recovery 
of "soakage" from the barrels in which the spirits were reraoved from 
warehouse, held not sustainable on the facts shown. 

3. Internai revenue <S=24 — "Soakage" deflned. 

The term "soakage," as used In the laws and régulations relatlng to 
wlthdrawal of llquors from bonded warehouses, means the spirlts whlch 
in course of tlme In the warehouse had been absorbed by the staves of 
the barrel containing it. 

At Law. Action by the Bernheim Distilling Company against T. 
Scott Mayes, Collector of Internai Revenue, and J. Rogers Gore, 
Deputy and Acting Collector. Trial to court. Judgment for plaintifï. 

George Du Relie and Strother & Hamilton, ail of Louisvilie, Ky., 
for plaintifï. 

W. V. Gregory, U. S. Dist. Atty., of Louisvilie, Ky., for défendants. 

WALTER EVANS, District Judge. This is an action at lav^' to re- 
cover from the défendants $5,333.68, the amount of certain taxes 
assessed by the Commissioner of Internai Revenue against the plaintifï 
on certain spirits it had rectifîed, and which taxes the plaintifï paid 
under protest to J. Rogers Gore, deputy and acting collector, after Mr. 
Mayes had resigned. A jury was waived by the parties, and by their 
agreement the case was tried by the court. Ail testimony ofïered by 
the parties was heard and very carefully analyzed and considered by 
the court, with the resuit that the facts were found to be as f ollows : 

(1) From July 1, 1917, to the 17th day of February, 1918, both dates 
inclusive, and for at least 14 years previously, the plaintifï was a whole- 
sale dealer and a rectifier of distilled spirits in the city of Louis- 
ville, Ky. 

(2) The process of rectifying distilled spirits at plaintifï's establish- 
ment was as f ollows : The taxes due the United States on the spirits 
to be rectified by plaintifï were always paid upon their withdrawal from 
the bonded warehouse, where, under the law of the United States, they 
had been deposited after distillation was completed, to remain until ail 
taxes due thereon to the United States had been fully paid. After 
such full payment of ail taxes due the plaintifï, as it was free to do, 
removed the distilled spirits to its rectifying establishment in said city. 
The process of rectification began on an upper floor of their establish- 
ment adapted to that purpose, when what was called a "dump," usually 

^=ï>For other cases see same topic &. KEY-NUMBER in ail Key-Numbered Dlgests & Indeiea 
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raade iip of five barrels, was assembled near a trough. The bungs 
were removed from thèse barrels, and the contents of each barrel was, 
in succession, poured into the trough, from which the spirits ran 
through pipes to and into a large dumping tank on a lower floor. Two 
men were usually assigned to this work, one of whom usually removed 
the gOvernment stamps from the barrels after they were emptied, and 
after he had donc this another of the men poured into each empty 
barrel about five gallons of disttlled water, obtained from a nearby 
tank containing 150 or more gallons thereof, and, having done this, 
this man replaced the bung, shook each barrel in succession, and rolled 
it over to the dumping troug-h, where it was again dumped. .The^entire 
contents bf the barrels thus treated, involving the water in the barrels.; 
went into the dumping tank below, with the spirits previOusly there, 
and one of the objects of this was to lower the proof of the spirits in 
the tank, which was entirely lawful, This handling of five barrels took, 
altogether 25 minutes, ^including the time taken for the spirits to ruii 
out of the barrels. The plaintifï, after this latter dumping, was free 
to treat the tax-paid contents ôf the dumping tank as it pleâsed, either 
by putting in more water, other tax-paid spirits, chemicals, and other 
ingrédients, with the one exception of arly uritax-paid spirits; the use 
of the laftéî'.being altogether forbidden. 

Otié object ai this treatment was to rinse the inside of the barrels, 
whete ■some parts of the spirits outside of the staves would remain, so 
as to save those remuants of tax-paid spirits by taking them up in the 
water and i carrying them into the dumping tank, together with any 
particles of charcoal which might hâve been separated from the inner 
surface, of the charred staves where such were used. This rinsing was 
entirely permissible under the law and practice at that time. Further- 
more, allof this was preparatory to the re-use or sale of the barrels. 
The rectifying premises were always open to the visits of the internai 
revenue officers, and they in factvery frequently visited them. 

[3] (3) When distilled spirits, after years of storage in distillery 
warehouses, are finally gauged for tax payment on withdrawal from the 
warehouse, the law and the régulations require a certain allowance to 
be made for what is called "soakage," viz. spirits which, in course of 
time in the warehouse, had been absorbed by the staves of the barrel 
containing it. This "soakage" cannot be obtained or extracted from 
those staves by the use of water,: unless that water is of very high 
température and kept in the barrel for a considérable length of time. 
Water, wheh used by the plaintiflf to rinse its barrels in the way describ- 
ed, while sometimes hot when drawn from the tank soon after the latter 
had been refilled from the water-distilling apparatus, was usually cool, 
or only wafm, and noue of wjiat was used to rinse any of the barrels 
involved in this case remained in the barrels for rinsing purposes long 
enough to.extract any material part of the "soakage." 
. (4) A spécial' gâuger, early in 19l8, in examining into the question 
of thé quatitity of spirits reçtifiedby the plaintiff, with a view to the 
taxationiof 15 cents per gallon thereon imposed by section 304 of the 
aet apprqvedOctoberS, 1917 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919j,§,55?86c),, had found, that there was an excéss of such spirits on 
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hand as agaînst a usual déficit in such cases. While that fact is not im- 
portant in the case before us, it led to an examination bya revenue 
agent and the spécial gauger into the manner of plaintiff's treatment of 
the barrels it had emptied for rectification. 

On the ISth, 16th, and 17th days of February, 1918, thèse revenue 
officers visited the plaintiff's rectifying establishment and there took 
possession of certain of the barrels which the plaintiff had emptied into 
the trough and dumping tank. Thirty of such barrels were thus taken 
after they had been thus emptied by plaintiff of the spirits they had 
contained. Thèse revenue officers. then poured hot water from the 
distilled water tank into thèse barrels and shook them about as long as 
plaintiff did in rinsing them. The barrels were then emptied by those 
officers, and thereafter the contents were subjected by them to such 
tests as they desired to make, and they reached the conclusion that the 
spirits contained in the water they had thus used was about one-third 
of a gallon per barrel, which would make 10 gallons recovered from 
the 30 barrels. The spirits thùs recovered were not shown by the 
testimony of those officers nor claimed by them to be "soakage," and 
the court therefore finds that it was not "soakage," but remnants of 
tax-paid spirits left in the barrels, after those barrels had been rinsed 
by the revenue officers. '. . 

Neverthless, upon the conclusion reached by the two revenue officers 
as to recoveries from the barrels they tested in February, 1918, they 
examined the officiai records to ascertain the number of barrels the 
plaintiff had rectified since July 1, 1919, and without in any way dis- 
closing to the court in their testimony the number of such barrels, or 
whether the spirits they had recovered in rinsing exceeded in quantity 
what plaintiff, when it rinsed the barrels, had obtained, the testimony 
did show, and the court finds that they reported the results of their 
tests and investigations to the Commissioner of Internai Rçyenue, and 
that that officer acted upon that undivulged report in making the 
assessment now in question, and which assessment was made on 2,012.3 
gallons of recovered spirits at $1.10 per gallon, and 880.7 gallons of re- 
covered spirits at $3.20 per gallon, as stated in the assessment. In this 
situation, developed by the testimony, the court finds that no part of 
the 10 gallons was "soakage," but that ail of it was tax-paid spirits. 
The court also finds that no part of this 10 gallons was delivered to the 
plaintiff, although ail of it was tax-paid spirits, and not "soakage." 

(5) That the défendant Mayes, then the collector of internai revenue, 
on August 26, 1918, made demand upon plaintiff for the payment 
within 10 days of the whole amount of the taxes so assessed against 
the plaintiff. Within 10 days of that date, viz. on September 3,, 1918, 
plaintiff filed a claim on form 47, prepared by the Commissioner of 
Internai Revenue, for the abatement of ail the taxes so assessed; but 
on February 27, 1919, the Commissioner oi Internai Revenue over- 
ruled, rejected, and denied said claim for such abatement of said taxes 
or any part thereof . On March 5, 1919, the défendant J. Rogers Gore, 
deputy and acting collector of internai revenue (Mr. Mayes having re- 
signed), gave notice to plaintiff and demanded the payment of ail the 
taxes so assessed, with interest, and threatened that, unless plaintiff paid 
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said taxes so assessed and interest thereon at the rate of 1 per cent, per 
month from September 3, 1918, amounting in the aggregate to $5,333.- 
68, he would collect the said sum, with 5 per cent, additional penalty, 
and interest at the rate of 1 per cent, per month until paid, by distraint 
and sale of the goods, chattels, and effects of the plaintiff. The plain- 
tiff, on March 5, 1919, pursuant to said notice and because thereof, 
caid the said sum of $5,333.68 to the défendant Gore as deputy and act- 
mg, collector of internai revenue; but plaintiff made said payment 
under proteSt then made to said défendant Gore, and accompanied said 
payment with a letter of protest, addressed and then delivered to said 
défendant Gore, in which was stated its protest and the grounds 
thereof. 

(6) That on March 9, 1919, on form 46, prepared for that purpose 
by the internai revenue authorities, plaintiff made application to the 
Commissioner of Internai Revenue for the refunding of said $5,333.68, 
but that on August 2, 1919, the said Gommissioner of Internai Revenue 
wholly rejected, overruled, and denied the plaintiff 's claim and appeal 
for the refunding to it of the amount of the taxes so paid, viz. $5,- 
333.68. 

In this situation plaintiff brought this action in the form approved 
by such cases as Patton v. Brady, 184 U. S. 614, 22 Sup. Ct. 493, 46 
L. Ed. 713, and Pacific Whaling Co. v. United States, 187 U. S. 452, 23 
Sup. Ct. 154, 47 L. Ed. 253. It 'goes without saying that every one 
owing it should pay, either voluntarily or under compulsion, every 
dollar of the taxes he owes the United States on distilled spirits; but 
equally is it true that no more than every such dollar should arbitrarily 
or otherwise be exacted from the citizen. It will be remembered that 
the law provides elaborate ways for ascertaining the amount due upon 
distilled spirits. It requires, upon the completion of the distillation, 
that the whisky shall be put into some separate retainer (usually a bar- 
re!) and deppsited in a bonded warehouse in charge of government offi- 
ciais. At the tiine of being deposited in this way, every gallon of it is 
gauged by the officers of the government. Ultimately, in course of 
years, when the spirits are to be withdrawn, a final regauge is made, 
the proper allowances given by law are estimated, and the tax on the 
whisky shown by this regauge is necessarily paid upon the vvithdrawal 
of the spirits from the bonded warehouse. 

As ail know, however, there are sometimes f ound ways for evading 
the payment of the taxes due on distilled spirits, and an assessment by 
the Commissioner therefor is one of the plans devised for remedying 
the results of such or any évasions of the applicable law. But those 
assessments are largely, if not altogether, based upon somewhat in- 
quisitorial and secret investigations, and the way to obtain a full 
hearing of the questions raised after such inquiry and conséquent 
assessment is a suit like this. Such a suit would be unavailing, if the 
assessment could not, as to its basis, be fully inquired into in a judicial 
proceeding to test its validity upon the real facts to be then fully as- 
certained; The question then is: Wàs the assessment based upon 
justice and real facts, or was it founded upon suspicion and mère in- 
ference? The object hère, as in ail such litigations, is to do justice 
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alike to the government (which is behind the défendant) and to the citi- 
zen, and this can only be done by a f uU development of ail the f acts. 

Broadly speaking, the controversy hère is not whether the taxes as- 
certained to be due from the plaintiff on the final regauge, when the 
spirits were withdrawn from bond, had been paid (there being no claim 
that that was not done when the spirits were permitted by the govern- 
ment to be removed from the bonded warehouse), but is over an assess- 
ment made much later, and which, when considered in connection with 
the findings of fact, shows on its face that it was based upon the idea 
that what is called "soakage" had been "recovered" by pîaintifï after 
the spirits had been dumped for rectification. Though the woTd 
"soakage" is not used in the assessment, its présence is necessarily im- 
plied, because no other spirits could be "recovered" from any of the 
i)arrels thus emptied, inasmuch as any remnants which were obtained 
by mère rinsing were tax-paid spirits. We therefore say tliat ail spirits 
left in the barrels outside the staves when the dumping took place 
were necessarily tax-paid. This being so, we repeat that any claim to 
the right to assess taxes thereon must be confined to what might hâve 
been recovered from the "soakage," as that word is explained in the 
findings of fact, because no other spirits were omitted from the final 
regauge, and ail that were included in that regauge were tax-paid 
when the spirits were withdrawn. The testimony offered by the plain- 
tiff seemed clearly to show this, and the fact was conformably found. 

It probably might properly be taken as a fact judicially known, and 
certainly at the trial it was explicitly admitted to be true, that there 
had never been any régulation which forbade the use of hot water in 
rinsing out the barrels emptied for rectification. This fact is very 
suggestive in connection with the idea that "soakage" was not easily re- 
coverable. During ail the preceding half century rinsing was not for- 
bidden, nor was the use of hot water for that purpose. This is most 
significant in connection with the proposition that, with ail the long 
expérience of the Internai Revenue Office, it was not deemed necessary 
to make régulations on either subject. This indicates rather conclu- 
sively the difficulty, if not the impossibility, of recovering the "soak- 
age" in the brief few minutes' time the revenue agent and the spécial 
gauger kept the water in the plaintifi^'s 30 empty barrels as shown by 
the testimony of those officers, and may explain why they testified to 
nothing about its having, in fact, been recovered from any of the 30 
barrels. 

[1 ] The Commissioner of Internai Revenue, having made the assess- 
ment, it was at the trial presumed, prima facie, to be accurate and 
proper. This presumption, however, was not conclusive, but was open 
to being overcome by adéquate testimony. In this situation the burden, 
at the outset, was upon the plaintiff, and the testimony offered by it 
was clear and explicit. Unless refuted, it was suiîficient to satisfy the 
court that this burden had been so far met as to make it, prima facie, 
certain that the assessment in question could not be sustained without 
f urther testimony in its support, so that the f acts upon which the Com- 
missioner had acted might be shown to be such as to justify what he 
did. In such circumstances, cases like this demand an explicit showing 
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of the real facts on both sides, ^o that the court can adequately under- 
stand the merits alike of thé plàintifï's claim and the facts which tend 
to support the assessment. 

This litigation brôught the necessity and the présent opportunity to 
both Htigants to show by testimony the exact facts upon each side of 
the issue inVolved. Notwithstanding the faikire upon defendant's part 
to make such showing of the facts, it was conténded that the assess- 
ment made by the Commissioner was correct, and should be enforced. 
Inasmuçh as an action at Ikw Hke this is the sole means afforded by law 
for testing the accuracy and correctness of such assessments, when, as 
hère, they are called in question in a court of law in the regular way, 
it devolved upon défendant to show ail the facts upon which the Com- 
missioner acted — this testimony, prima facie, bein'g entirely available, 
either from the Commissioner's office or in this city. The time for 
mère inferences had passed at this stage, and the demand was for a 
full showing of the facts. If those facts existed they should hâve been 
given in testimony. 

[2] The testimony offered by the défendant must be regarded as ail 
that was available, and it is clear, therefore, that the assessment was 
based entirely upon a showing that on February 15, 16, and 17, 1918, 
an examiriation was made by the revenue ofFicers méntioned of 30 bar- 
rais of spirits which had just been dumped into the rectifying trough 
by the plaintifï; that promptly 5 gallons of very hot water had then 
been poured into those empty barrels by the revenue agent and the 
spécial gauger; that the barrels were then shaken by them; that the 
then contents thereof were allowed to remain in the barrels about as 
long as plaintifï had shown that it had permitted it to remain in the 
other barrels when it rinséd them, viz. about 5 minutes ; and that those 
i-evenue offiçers by this process obtained from the 30 barrels what they 
testified was an average of a third of a gallon of spirits from each. 
This would amount to 10 gallons for thé 30 barrels ; but, though this 
reçovery might hâve seemed somewhàt excessive, the testimony in no 
way shows this 10 gallons to haye, in f act, been "soakage," or if it were 
so to any éditent the testimony of the défendant did not mention it, 
nor attempt to explairi it, although the burden was then upon him to 
do that very thîng. If there were any "soakage" recovered by the 
revenue offiçers, its quantity was not méntioned in their testimony ; nor 
did that testimony in any way positivelysilggest that it wâs "soakage." 

Equally true is it in this connection, as we hâve seen, that everything 
in the barrels that was not "soakage" was tax-paid spirits, and the 
recoveries from the 30 barrels of a possible 10 gallons were never 
retiirned to the plaintiff, the owner of it (which ought to show that no 
tax should be imposed upon it), nor was there any suggestion made to 
plaintifï that it was claimed to be "soakage." On this showing, in the 
entire absence of any adéquate testimony tending to prove the number 
of barrels plaintifï had dumped for rectification during the period from 
July 1, 1917, to February 15, 1918, we must conclude that the assess- 
ment was b.ased upon inferences drawn from the reçovery of those 10 
gallons, without a showing' of any fact to support the assessment of 
over $5,000 made by the Commissioner on 2,893 gallons of "recovered"' 
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spirits. Was not this, to say the least of it, a very broad inference 
f rom particularly restricted premises ? It does not seem that there 
could be any but an affirmative answer to this inquiry. Consequently 
this does not seem to the court to be a case in which the testimony would 
justify the sustaming of the assessment. 

Accordingly we hâve conckided that the only way to reach the jus- 
tice of this case, upon the f acts found af ter full hearing and f ull con- 
sidération of the testimony, is to hold, as the court now does, tha:t the 
plaintiff is entitled to the full relief it asks as against défendant Gore, 
who coUected and received the money as deputy and acting collec'tor, 
because the facts developed do not show that the assessment in this 
case was well founded, either upon f act or upon law. As to défendant 
Mayes, the action will be dismissed. 

A judgment accordingly will be entered, awarding to the plaintiff 
the full aniount claimed, with interest from the 5th day of March, 1919, 
and its costs herein expended. 



UNITED STATES, to Use of NORFOLK SOUTHERN RAILROAD CO. et al., 
V. D. L. TAYLOB CO. et al. 

(District Court, E. D. Nortti Carolina, Wasliington Division; October 25, 1920.) 

1. Contracts ©=»316{4) — Principal and surety <S=129(2) — Permitting subcon- 

tractor to do work is consent to subcontract: 

Tlie contractor and its surety cannot avoid llability to an assignée of 
subcontractor under a provision that the subcontract should not be sublet 
witliout the written consent of the principal contractor, where that con- 
tractor knowingly permitted tlie doing of the worli required by subcon- 
tractor by one to whom the subcontractor had sublet the contract. 

2. Contra«ts <S=» 147(1) — Construed to ascertaiii intent of parties in situation. 

In the construction of contracts the co-art seeks to ascertain the inten- 
tion of the parties in view of the purpose to be accomplished, the situa- 
tion of the parties at the tirue of its exécution, and the subject-matter of 
the contract. 

3. United States <©==>67(2) — "Construction" of breakwater held to include 

transporting stone to it. 

Where the spécifications and map for a proposed breakwater, with 
référence to which a contract for its construction was made, showed that 
the stone for the breakwater must be secured from distant quarries and 
transported by rail and barge to the site of the breakwater, the, term 
"construction," as used in the contract, is not confined to the last act of 
puttlng the stone in place in the wjiter, but includes the essential steps 
of getting it to that place, so that services in transporting the stone were 
protected by the coutractor's bond- 

[Ed. Note. — For other définitions, see Vv'ords and Phrases, First and 
Second Séries, Construction.] 

4. United States <S='67(2) — Dre^ng for transportation of stone held eovered 

by bond for coiistruction of breakwater. 

Where it was necessary to dredge a harbor to enable barges to reach 
a pler where they could be loaded with stone for transportation to the 
site of the breakwater under construction, the work of such dredging 
was eovered by a bond of the contractor given pursuant to- Comp. St. 
§ «j028, which required the contra,ctor to pay ail persons supplying labor 
or materials in prosecution of the work. 

(gsoFor other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Index.es 
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5. Unitecl States <&=>67(2) — Bond of contracter for breakwater held to cover 

chargres for bargfes for transportîng stone. 

Where it was necessary tliat stone for tlie construction of the break- 
water covered by tbe contract be transportée! in barges from tlie raiiroad 
to tlie site, and there were no barges of sufficient size available in tlie 
viclnity, charges for the rent of barges from a distant city or tlieir trans- 
portation to' and from the place of work, and for their repairs while 
engagea in the work, are covered by the contractor's bond for the pay- 
nient of those furnishing labor or materials for the prosecutiou of the 
work. 

6. Evidence <^==>12 — Court takes judicial notice of size of towns. 

The court will take notice of the fact that Beaufort and Morehead 
City, in North Carolina, are small towns at which it would hâve been 
impossible to securo the barges necessary to transport stone for the con- 
struction of a breakwater near them. 

7. Assignments <^^=>iS — Equitable assignaient decreed oniy to effect intention 

of parties. 

While equity will, on sufficient évidence ostablishing a clear intention 
of the parties to make an assignment based on valuable considération, 
treat the assignment as made to effoctuate the Intention of the parties, 
it will do so only when the évidence of such intention is clear and free 
from uncertalnty. 

8. Meclianics' liens «S^SIS — Loan to pay laborer does not establish assign- 

ment of wage clainied. 

One who loaned to a subcontractor money with which to pay bis work- 
men, and which was used for that purpose, did not become the assignée 
of the wage claims paid with that money, so as to be entitled to recover 
it from the surety of the principal contractor. 

9. Subrogation ®=»26 — Doctrine of "subrogation" is not applicable to volun- 

teer payments. 

Equitable subrogation is a légal fiction by which an obligation ex- 
tinguished by a payment made oy a thlrd person is treated as still sub- 
sisting for the benefit of the thlrd person, so that by means of it one crédi- 
ter is substituted to the rights, remédies, and securities of another, but 
it is not applied in the absence of agreement where the payment is madé 
by a mère volunteer, who is under no légal obligation to make the pay- 
ment, and who is not eompelled to do so for the préservation of any 
rights or property of his own. 

[Ed. Note:— ^For other définitions, see Words and Phrases, First and 
Second Séries, Subrogation.] 

10. Subrogation <S=>26 — Loah to pay laborer lield vohuiteer payment. 

One who had rented barges to a subcontractor, the rental for which 
was secured by the bond of the original contractor, had no financial Inter- 
est in keeping the subcontractor at work, so that a loan by him to the 
subcontractor of money to pay wages to prevent the subcontractor from 
qultting work was a volunteer payment for which he was not entitled to 
be subrogated to the rights of the workmen paid therewitb against the 
surety of the principal contractor. 

11. United States 'S=>67(2) — Contractor completing subcontract not required 
to pay higher rental for barges. 

One who had rented barges to a subcontractor for use on the contract, 
and who recovered from the surety on the principal contractor's bond for 
repair charges and transporta tlon to and from the work, cannot recover 
for the use of the barges by the principal contractor, after the subcon- 
tractor had falled, at a rate of compensation greater than that he was 
entitled to under his agreement with the subcontractor. 

At Law. Action by the United States, to the use of the Norfolk 
Southern Raiiroad Company, against the D. 1,. Taylor Company and 

®=>For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the Fidelity & Deposit Company, in which Ihe Delaware Dredging 
Company and another intervened. Judgment rendered for interveners 
against défendant Fidelity & Deposit Company, after claim of the 
Norfolk Southern Railroad Company was adjusted, and judgment 
rendered for the amount agreed. 

Small, McLean, Bragaw & Rodman, of Washington, N. C, for 
plaintiff. 

Edward R. Baird, Jr., and R. C. Dozier, both of Norfolk, Va,, for 
interveners. 

Julius F. Duncan, of Beaufort, N. C, and Manning & Kitchin, of 
Raleigh, N. C, for défendants. 

CONNOR, District Judge. This action was brought by the United 
States of America for the use of "the Norfolk Southern Railroad Com- 
pany against the défendants D. L. Taylor & Co. and Fidelity Deposit 
Company of Maryland for the recovery of $22,000, alleged to be 
due from D. L. Taylor & Co. Jury trial was waived, and stipula- 
tion filed that the court find the facts. 

Plaintifï alleged that D. L. Taylor & Co. on March 2, 1915, entered 
into a contract with the United States whereby said company under- 
took to construct for the United States, in accordance with certain 
plans and spécifications, a breakwater and shore connection at Cape 
Lookout, N. C. ; that, pursuant to the provisions of the statute (section 
6923, Comp. St. 1916), the contractors executed a bond in the pénal 
sum of $315,000, with the défendant Fidelity & Deposit Company of 
Maryland surety, with the condition that said contractors should per- 
form the covenants, conditions, and agreements contained in said con- 
tract, and "should promptly make full payment to ail persons supply- 
ing them labor or materials in the prosecution of the work provided 
for in said contract." The bond is specifically referred to and made 
a part of the complaint. 

The work provided for by the contract of March 2, 1915, between 
the United States and D.X. Taylor & Co., was completed by the con- 
tractors on or about August 31, 1917, and final payment was made on 
or about September 14, 1917. This action was brought within the time 
prescribed by the statute. 

The Norfolk Southern Railroad Company, pursuant to the provi- 
sions of a contract entered into with D. L. Taylor & Co., hauled large 
quantities of stone from the quarry near Neverson, N. C, to Morehead 
City, N. C. Plaintifï alleged that the contractors, D. L. Taylor & 
Co., were indebted to the said railroad company on account of the 
price stipulated for said service in the sum of $22,930, for which the 
railroad company demanded judgment against the bonding company. 
The Delaware Dredging Company and L. R. Connett intervened and 
filed claims, to which spécifie référence will be hereafter made. 

The claim of the Norfolk Southern Railroad Company was adjusted 
and judgment rendered for the amount agreed upon. 

Delaware Dredging Company. — The Delaware Dredging Company 
in its intervening pétition allèges that Mitchell & Seely made a con- 
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tract with D. L. Taylor & Co. to dredge a channel from the railroad 
pier at Morehead City to deep water at Point L,oolcout, at which place 
the stone to be used in constructing the breakwater was to be brought 
on cars to Morehead City, so that the scows could be brought to the 
pier, and the stone loaded on them and towed to the site of the break- 
water. Mitchell & Seely were to furnish the scows for the transpor- 
tation of the stone. They sublet this contract to the Rickards Dredg- 
ing Company, which performed the service, and assigned to the 
Delaware Dredging Company its daim for the amount due therefor. 

The Delaware Dredging Company, assignée of the Rickards Dredg- 
ing Company, filed a claim for removing 18,213 cubic yards of earth 
which, at the contract price of 18 cents per cubic yard, amounts to 
$3,278.34. The basis of this claim is that, in the performance of their 
contract with the United States, D..L. Taylor & Co. were to receive 
the stone at the quarry at or near a point on the Norfolk Southern 
Railroad, andconvey it in carâ to the pier of said company at More- 
head City, N. C. It was to be removed from the cars at the pier, 
placed on scows, and from that point towed to Point Lookout, the 
site of the breakwater, a distance of about 12 miles, and dumped into 
the water. 

The depth of the water at the pier was not sufficient to permit the 
scows to be towed to the pier in a position to receive the stone from 
the railroad cars. To meet this condition and overcome this ditficulty, 
it waS necessary to dredge the channel to a depth sufficient to enable 
the SCX3WS to be placed at the pier to receive the stone. While the 
défendant D. L,. Taylor & Co. and the Bonding Company deny such 
necessity, the évidence amply sustains the allégation in that respect. 
The dredging was done along the side of the pier to deep water. 

After the dredging the scows were taken to the pier, and the stone 
was loaded on it, and the scows towed to the breakwater. D. L,. Taylor 
was présent ivhen the dredging was done. He pointed out the place 
at which it was done. That was the method adopted by D. L. Taylor 
& Go. for getting the stone from the railroad pier to the breakwater. 

[1] Défendants contend that because of a provision in the contract 
between Mitchell & Seely and D. L,. Taylor & Cb. that the contract 
should not be sublet without the written consent of D. L,. Taylor & 
Co., the intervener Delaware Dredging Company cannot maintain its 
claim for the dredging. Whatever effect this provision may other- 
wise hâve had on the right of the intervener, the évidence shows con- 
clusively that D. L. Taylor & Co. had notice of and knew that the 
work was beiWg done by the Rickards Dredging Company, the as- 
signors of the Delaware Company, and assented thereto. D. L,. Tay- 
lor directed the place at which it was to be done, and used the chan- 
nel after the dredging-^ttnloaded stone on the scows at the pier. 
When the Rickards Dredging Company demanded payment for the 
dredging Taylor made no other objection than that Mitchell & Seely 
had not approved the bill. D. L,. Taylor says that "the dredging was 
necessary in handling the stone from Morehead City. Sèely advised 
ws that he was going to hâve Rickards do the dredging there and we 
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sent the telegram." The telegram was introduced. It îs addressed 
to John A. Sèely at New York. "Please answer immcdiately, will 
Rickards do pier dredging." Signed D. L. Taylor & Co. Taylor said 
it was, sent "for thé express purpose of rushing the work." Seely had 
advised Taylor, beforé the telegram was sent, that he had engaged 
Rickards Dredging Company to do the wOrk. It is net open to D. 
L. Taylor & Co., in the light of this évidence, to deny that they con- 
sented to the employment of the Rickards Dredging Company. This 
contention is withûut merit. 

It is next insisted that if Mitchell & Seely had done the dredging, 
under contract with Taylor & Co., it does not corne within the condi- 
tion of the bond. This is the only serious question raised by the de- 
fendants. It is suggested that the work to be done, under the terms 
of the contract between the United States and D. L. Taylor & Co., wais 
the "construction of the breakwater, including shore connection at 
Cape Lookout, N. C," and that this language éxcludes from the con- 
dition of the bond labor and materials performed or furnished in pre^ 
paring for the construction of the breakwater. 

As this contention is difected to other claims made by the inter- 
veners, and, if successful, destroys the validity of several of them, it 
will be well to dispose of it at this time. 

[2] An elementary rule invoked in the construction of contracts re- 
quires the court to ascertain the intention of the parties, and to do 
this note must be taken of the purpose to be accomplished, the situa- 
tion of the parties when they made, and the subject-matter of the con- 
tract. 

[3J We learn from an examination of the spécifications which con- 
stituted the basis upon which the contract was made that the govem- 
meht desired tô construct a breakwater at Cape Lookout, on the east- 
em coast of North Carolina, 12 miles east of Beaufort Inlet. The 
map of the locaHty was in the office of the United States engineer at 
Wilmington, N. C,, and at the suboffice at Newbern, N. C, "to be 
examined by prospective bidders." This map shows that Cape Look- 
out, the site of the proposed breakwater, is about- 12 miles from Beau- 
fort, on the Atlantic Coast; that the nearest point on the railroad 
from which stone of the character and size to be used could be loaded 
upon barges or scows is at Morehead City, about 2 miles from Beau- 
fort. The breakwater was to be constructed of stone, extending from 
the high-water line, 2,200 feet, and Connecting with the shore, The 
quantity of stone necessary for the construction of the breakwater 
was fixed at 1,230,000 tons. It was manifest, and well understood by 
the parties to the contract, that this quantity of stone, of the character 
required, could be found or quarried only at some place quite a dis- 
tance from the work; that it could be placed at the breakwater only 
by a long haul over a railroad to some point from which it could be 
carried in barges or scows and towed to the breakwater. That it 
was tô be delivered at the breakwater in vessels or barges is manifest 
from the Twenty-Seventh section of the spécifications, in which the 
character of the vessels, the manner of weighing in, etc., is specifically 
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provjded. That thèse conditions were ail well understood îs further 
shown by the fact that the quarry from which the stone could be 
secured was located at or near Neverson, a dépôt on the Norfolli 
Southern Railroad, about 120 miles from Morehead City. 

In the light o£ thèse and other well-understood conditions, it does 
violence to the language used to confine the word "construction" to 
the last act in the process, putting the stone in the water, and exclude 
the essential steps for getting it to the breakwater. The language of 
the contract which is to be "read into" the condition of the bond has 
been constrûed by the Suprême Court in a number of cases, in which 
it has been soUght, without success, to give it a narrow construction. 

Référence to a few of thèse cases will enable us to solve the ques- 
tions presented by the contentions made by the parties in this case. 
The latest case is Brogan v. National Surety Co., 246 U. S. 257, 
38 Sup. Ct. 25G, 62 h. Ed. 703, L. R. A. 1918D, 776, October term, 
1917. The contract in that case provided for the deepening of the 
channel of St. Marys river, Mich. The court notes that the place at 
which the work was to be done was "in a comparative wilderness at 
some distance from any settlenient. There were no hôtels or board- 
ing houses ; and the contracter 'was compelled to provide board and 
lodging for its laborers.' " Supplies were fu;rnished by plaintiff for 
the laborers and used by them while engaged in the prosecution of the 
work. He sought to collect the amount due by the contracter from 
the surety company. Thé company contended that the words " 'in 
the prosecution of the work were not used in the bond in their natural 
sensé, but should be given a conventional meaning so as to exclude 
labor and materials which contribute to construction only indirectly, 
as do the supplies consumed by a contracter in operating his plant." 
In that case attention was called to the language of the original act of 
1894, which imposed liability upon the surety "to ail persons supply- 
ing labor and materials in the prosecution of the work," whereas the 
amended act of 1905 imposed such Hability "for labor or materials 
used in the construction or repairs" of the work. Mr. Justice Brandeis, 
calling attention to décisions in other cases, holding that the change 
in the language of the statute was immaterial, said : 

"This court lias repeatedly refused to Umit the application of the act to 
labor and materials directly ineorporated Into the public work. Thus in Title 
Guaranty & Trust Company v. Crano Company, 219 U. S. 24, 34, the claims 
for which recovery was allowed under the bond included not only cartage and 
towage of material, but also claims for drawlngs and patterns used by the 
contractor in making moiilds for castings which entered into the construction 
of the ship. In United States Fidelity Company v. Bartlett, 231 U. S. 237, 
where the work contracted for was building a breakwater, recovery was al- 
lowed for ail the labor at a quarry opened fifty miles away. This included, 
as' the record shows, the labor not only of men who stripped the earth to get 
at the stone and who removed the débris, but carpenters and blacksmiths who 
repaired the cars in which the stone was carried to the quarry dock for 
.shipment, and wlio repaired the tracks upon which the cars moved. And the 
claims allowed included also the wages of stablemen who fed, and drove the 
liorses which moved the cars on those tracks. 

"In Illinois Surety Company v. John Davis Co., 244 U. S. 376, recovery was 
allowed not only for the reniai of cars, track, and other equipment used by 
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the contractor In facilita tlng his work, but algo the expansé of.loading tliis 
equipment and the freiglit paid fhereon to transport it to the place where it 
was used. As shown by thèse cases, the act and the bonds given under it 
must be construed liberally for the protection oï those who furnish labor or 
matefials in the prosecution of public work." 

In the last-cited case Justice Brandeis said: 

"The purpose of the act was to provide security for the payment of ail 
persons who provide labor and materials on public work. This was done by 
giving a claim under the bond in lieu of the lien upbn iand and buildings 
customary where property is owned by private persons. Décisions of this 
court hâve made it clear that the statute and bonds given under it must be 
construed liberally in order to eft'ectuate the purpose of Coiigress declared iix 
the act. In every case wliich has corne before this court, where labor aud 
niaterial were actually furr.ished for and used in part performance of the 
work conteraplated in the bond, reeovery was allowed if the suit was broughf 
within the period presoribed by the act. TecUnioal rules otherwise protecting 
sureties from llability hâve never beon applied in proceedings under this 
statute." 

The right lo recover from the surety is secured to a subcontra ctor. 
The learned justice cites a number of cases illustrating the principle 
upon which the language of the statute should be construed. 

[4] It would seem that the undisputed facts in this record bring 
the claim of the Dredging Company clearly within the language of the 
statute and the bond, as construed in the cases cited. Whatever nego- 
tiations may hâve been had with the Norfolk Southern Railway Com- 
pany, prior to the contract with Seely regarding the method of carry- 
ing the stone from Beaufort to the breakwater, were abandoned, and 
the method pursued by Seely was agreed upon and adopted by D. L. 
Taylor & Co. The dredging was necessary to carry the stone to the 
breakwater, and was therefore done in the prosecutjon of its construc- 
tion and in performance of the work contemplated in the contract. 

L. R. Connett. — The claims of the intervener L. R. Connett, while 
based upon the principles applicable to that of the Dredging Com- 
pany, présent more difficulty and will be treated separately. Mitchell 
& Seely's contract with D. L- Taylor & Co. obligatéci them to furnish 
the scows to receive the stone at the pier of the Noffolk Southern Rail- 
road at Morehead City and unload it from the cars to the scows and 
tow therri to the breakwater.. For that purpose he rented from inter- 
vener L. R. Connett, of New York, four scows, They contracted with 
Connett to pay for two deçk scows $5.50 per day each, for one dumper 
$8 per day, and for another dumper $10 per day. He files, with his 
intervening pétition, a statement showing the amount claimed for rent 
to be $4,599.50. See "Statement of Account," sheet 1. 

Connett testifies that Mitchell & Seely were to pay a certain price 
per day, as per statement — différent priées for the scows — and was 
to tow them from New York to the work. They were to bring then^ 
back from the work and deliver them back to Connett in New York in 
substantially the same condition as they took them; They were ' to 
supply the captains and make ail repairs for which they were liable. 
Connett introduced four letters, bearing date April 23, 1915, relating 
to the dumper scow; May 8, 1915, relating to the deck scow No. 12; 
268 F.— 41 
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May 15, 1915, relatitig tô deck scow No. Il; Mày 19, 191S, relating 
to dump scow "h. C. 1," setting out the terms of thé charter or 
rentaL The aggregate amount for the rental of the scows is $4,599.50, 
Connett files an itemized statement of clairn for $1,519.01, for amount 
paid for towing the scows to Morehead City and Norfolk, aggregat- 
ing, with the rental, $6,118.51. 

[5] Passing, for the présent, the objection made by défendants to 
the amount charged, aind considering the question of liability of the 
bond, it would seem, upon the authority of the case$ cited, in regard 
to the claim of the Dredging Company, that this claim is within the 
condition of the bond. 

In United States v. Illinois Surety Co., 226 Fed. 653, 141 C. C. A. 
409, it is said: 

"It foUows, therefore, that ail of the clalmants who suppUed material 
♦ • ♦ for the work covered by the contract, eilher to tfee original con- 
tracter or to the assignée, and whethcr with or wffhout knowledge of the as- 
signment. were entitled to the full benoflt of the bonds, the statutory substitute 
for a lien, unless, by some act of ,hls own, one or the other claimant may hâve 
released or waived or may be estopped from asserting his right." 

Applying this rulie of construction, the court said: 

"The claim of the United States Equipment Company should be allowed. 
The statute is broader than many of the mechanic's lien acts. It covers not 
only labor and material that go dlrectly into the completed structure, but 
ail labor and material furnislied, 'in tlie proseeutiflu of the work provided 
for in such ccntracts.' The work perf ormed by this claimant, through the 
use of its equipment, wa s well within the statutory çroTision." 

This ruling was afïirmed on appeal in Illinois' Surety Company v. 

John Davis Company, 244 U. S. 376, 37 Sup. Ct. 614, 61 h. Ed. 1206. 

Referring to this claim, it' is said : 

"Thè surety company contends that this was not supplying 'làbor and ma- 
terlàls.' The equipment was used In tlie prosecution of the Work." Clting Ti- 
tle Guaranty Co. v. Crâne Co., 219 U. S. 34, 31 Sup. Ct. 140, 55 L. Ed. 72. 

[8] The court: will take notice of the fact that Beaufort and More- 
head City, the nearest points to the site of the breakwater, are sm^U 
towns ; that it would hâve been impossible to secure, at either of thèse 
towns, scows or barges of the number and character riecessary to 
transport the large quantity of stone to the site of the breakwater. 

The principle upon which claims of this character are held to be 
within the condition of the bond' is illustrated in United States Fidelity 
Co. V. United States, 189 Fed. 339, 111 C, C. A. 73 (C. C. A. 2d Cir.), 
in which the contract was for the same character of work, construct- 
ing a breakwatier. piscùssing the contention made by the Bondipg 
Company, Judge Noyés said: 

"We flnd nothing in the statute to. support the contention made in this case 
that thi6 bond given in accordànce with Its provisions covered only the labor 
perf ormed at tl»e breakwater Itstelf. Had there been a quarry at the shore 
eiïd'of the breakwater, and had the stone been wheeled out from such quarry 
in wheelbarrows and dumped, it could hardly be claimed that the laborers 
who got out the stone or hauled it were not engagea In the prosecution of the 
work. And the fact that a quarry might be flfty miles instead of flfty yards 
away from the dumping jplace should make no différence. We think that 
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fhè borid in qtiestiorl covered the labor vvhich the contra ct»r vvasobliged to 
furnish to fulflll his contract with the government, wliether it. was performed 
at the particular piace where the stonc was finally placed or elsewhere ; that 
the quarrying of the stone, Us transportation and dumping, fshould be rpgarded 
as a continuous opération, contributing in its entirè progress to the prosecu- 
tion of the wofk." 

This case was affirmed in United States Fidelity Co. v. Bartlett, 231 
U. S. 237, 34 Sup. Ct. 88, 58 L. Ed. 200, Mr. Justice Day saylng: 

"The object of the contract was to put the stqne in place, mucli of it being 
morely dropped iuto- tlie wator, wltli a view to the construction of the break- 
wator. To accomplish this pnrpose it was Of course necossary to' hâve tlie 
materiàl taken frpm the qnarry, using tools and labor for that purpose, and 
transported to the location of the breakwater and there deposited. This ma- 
teriàl could not be had ♦ ♦ ♦ at tlie breakwater." 

In City Safe Deposit & Surety Co. v. United States, 147 Fed. 155, 
77 C. C. A. 397 (C. C. A. 2d Cir.), the contract provided for the 
building of a dry dock. The intervener's daim was for coal filrnished 
the contracter used in running locomotives, hoisting engines, and pump- 
ing engines in carrying on the work. Judge Lacombe said : 

"No specially libéral construction is required to bring the inaterials sup- 
plied in this case wlthin the protection of the act. The labor expended by 
inen in wheeling barrows of materiàl from the point of receipt to the place 
where it Is to be used; in worklng hand pumps to clear an excavation of 
watcr ; in turning the cranks of a hoisting derrick, so as to raise materials 
to a proper élévation — ail such labor is manifestly in the prosecution ol 
the work," etc. 

It is difficult to make a distinction between thèse and the instant 
case. The contractors, D. L. Taylor & Co., as did the représentatives 
of the United States, knew that in the construction of the breakwater 
it would be necessary to procure the stone at some considérable dis- 
tance from the work ; that it would be necessary to carry it by rail- 
road to Morehead City, and that it would require the use of scows, 
or vessels for transporting it to the breakwater — thëy knew the con- 
ditions with respect to the geography of the country, and that scows 
could not be secured at Morehead City. That the use of the scows 
or vessels for this pnrpose was known to, and contemplated by, the 
parties to the contract is beyond the sphère of debate. The amount 
due Connett for the rental of the scows according to the terms of 
his contract is clearly within the condition of the bond. Seely cdn- 
cedes the terms of the contract and the amount due Coiinett accord- 
ing to such terms. The claim thus established is allowed. 

I am not inadvertent to, nor hâve I failed to, examine décisions cited 
by défendants of an earlier date than those cited herein, in which a 
more rigid construction is given to language used in bonds of the 
same character as hère than in the latér cases. A manife.st purpose is 
disclosed in the latest décisions to give to bonds executed pursuant to 
the statute, as in this case, a construction which secnres to ail persons 
\yho furnish labor or materials in the prosecution of the work: De- 
f enclàitijts rely upon the décision in United States y. Corikling (1905) 
1:35 . Fied. 508,: 68 C. C. A. 220. This décision -does ; not appeap to be 
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in harmony with those of the Suprême Court cited herein, and which 
are of controlling authority. 

Por Repairs on Account of Damages to Scows. L. R. Connett Pre- 
ferred a Claim for $1,795.23. See Detailed Statement (Bxhibit A, 
Sheet 2). — He testifies that, by the terms of his contract leasing or 
chartering the scows, Seely "was to bring them back from the work and 
dehver them back to me in New York in substantially the same con- 
dition as he took them. lîe was to supply the captains and make ail 
repairs for which he was liable." 

This version of the contract is sustained by the letters in which its 
terms are set out. Connett testified that scow No. 11 sustained dam- 
age while in the possession of Seely, at Morehead City, and that he 
paid for repairing the damage $1,905.63, for which he introduced and 
filed vouchers. This damage was covered by insurance to the amount 
of $1,675, leaving a balance due Connett of $230.63. 

Scow No. 12 sustained damage while in Seely's possession for the 
repairing of which he paid $1,225. He paid for necessary equipment 
for towing scows to New York, amounting to $339.20, for ail of 
which he filed vouchers. In the statement filed with his pétition he 
crédits amount recovered in suit against Taylor, $330, which it is con- 
ceded should be credited on another claim (see Statement D), thus 
leaving the balance due on account of repairs and equipment $1,795.23. 

There is no coritroversy respecting the facts upon which this claim 
is based. Assuming that the bond is liable for the contract price of 
the rental of the scows, it would seem that thèse items corne withiri the 
terms ofthe bond. They are clearly due Connett from Seely upon 
his contract. 

Amounts Paid W âge S: of the Captains in Control of the Scows while 
being Towed from Morehead City to New York, as per Statement 
Piled (EfXhibit A, SJieet 3), $'194-4^- — Vouchers are filed showing the 
payment of thèse amounts. They come within the same rule of con-. 
struction as the other items paid by reason of Seely's f allure to comply 
with the terms of his contract. 

Expendifures and Partial Repayment of Loans to John A. S'Sely. 
— In regard to th^se claims Connett says : , 

"We agteed to help Captain Seely out, Mr. Irons and myself, and Mr. lirons 
loaned Uaptain Seely if3,750, and I agreed with Irons that I would stand one- 
half, and that was to pay Captain. Seely's Augnst, 1915, pay roU, which was 
absoUitely necessary to pay in order to hâve this work go along. Tho men 
had to be p.ald." Question: "I hand you Mr. Irons' assigmnent of that $1,- 
074.(19 and thèse checks of yours to Mr. Irons for the aggregate of that suni, 
$1,074.00. Was that actually advanced by you to pay Mr. Seely's pay roll?" 
Answer : "It was.", 

Exhibit 3 is identified by the witness as foUows: 

"For and in considération of the sum of one thousand seventy-fout and 
"Vioo dollars ($1,074.09) to me In hand paid, receipt whereof is hereby 
acknowledged, I do sell, assign, tran^fer, and set over to L. R. Coi^nett one- 
half of my claim against John A. Seely or D. L. Taylor and Company, amount- 
ing to $2,148.17; the said $2il48.17 belng the balance of $3,750.'00 loaned to 
John A. Seely to mèet his pay roU on the breakwater contract at Beaufort, 
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North Carolina, vvith D. L. ïaylor & Company, tlip said John A. Seely liaving 
returned to me .$1,601.83 of said amount of S3.750.00. 

"Dated at New York City tliis the 24tli rtay of April, 1916. 

"Henry C. Irons. 

"Witness : Jolin B. Allen." 

In reply to the question why he made the loans, Connett said : 

"Well, I wa.s in pretty dcep and I didn't want to sec Captain Seely go luider. 
I thought lie miglit pull througli and pay me." 

The claim by Connett for $1,236.72 is based upon the following 
f acts : 

Connett, on August 2, 1915, gave to John A. Seely his check on the 
American Exchange National Bank for $1,250. Irons advanced to 
Seely the same amount. Seely indorsed the check given by Connett, 
and delivered it to J. M. Shellabarger, who indorsed it to the Irving 
National Bank (Exhibit 4). 

There is nothing in the record showing in what manner Irons paid 
or advanced the amount furnished by him to Seely. Checks dravi^n by 
the Seely Engineering Company, signed hy John A. Seely, président, 
and W. C. Johnson, treasurer, on the American Exchange Bank, pay- 
able to varions persons and firms in varions amounts, together with 
vouchers receipted by the persons performing labor or furnishing ma- 
terial to John A. Seely, corresponding with the checks, amounting to 
$1,630.50, are filed, together with a statement showing payments 
amounting to $1,042.95, for which no vouchers are filed, aggregating 
$2,673.43. From a statement filed it appears that thèse checks were 
drawn and payments made for pay bills "contracted against the Cape 
Lookout Breakwater Contract." (Exhibit 8.) 

Connett présents a claim for which he contends the contractor's bond 
is liable for one-half of this amount, $1,236.71. The statement filed 
(Exhibit 8) shows that this amount was "cash deposited with J. M. 
Shellabarger, attorney, to be disbursed by him for payment of bills 
approved by John A. Seely" ; but there is nothing in the record show- 
ing that Shellabarger drew any checks or otherwise dealt with the 
money. The vouchers are approved by "W. C. Johnson, Accountant," 
and receipted as from John A. Seely. The only connection of Shella- 
barger shown by the papers (Exhibit 8) with the transaction is the open 
indorsement by John A. Seely, followed by an indorsement by Shella- 
barger to the Irving National Bank, while the checks are, as stated, 
drawn by the Seely Engineering Company, by John A. Seely, président, 
on the z'^merican Exchange Bank (see Exhibit 8). 

John A. Seely says that he disbursed the funds (Exhibit C), one- 
half of which Connett supplied — used it to pay thèse bills, producing 
the checks. "I owed the pay roll, and I borrowed this money before 
I sent out my checks. I deposited their checks in my bank, and then 
drew my checks against that account." 

Connett bases his claim against the Surety Company, in respect to 
thèse claims, upon the contention that the amounts advanced were so 
advanced with the understanding with Seely that the amount was to 
be paid, and was in fact paid, to the laborers engaged in the prosecu- 
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tion of the work, and for amounts due for materials fûrmshed Seely 
for the same purpose; that the transaction constituted an équitable 
assignment to him to the extent of the amounts advanced, and so ap- 
pUed, of the claims or pay roUs of the laborers and the bills of the 
materialmen. 

The Surety Company insists that Connett furnished neither labor 
nor materials within the meaning of the statute or the condition of 
the bond, and dénies that there was an équitable assignment of the 
. debts to the payment of which the money was applied. 

There is no suggestion of any promise or agreement on the part of 
the laborers, or the materialmen, or of Seely, to assign their debts to 
Connett and Irons, or either of them ; hence the claims of Connett must 
be sustained, if at ail, upon the theory that a court of equity will cre- 
ate an équitable assignment because the money was advanced for the 
purpose and was in fact used in the payment of debts for which, if 
not paid,, the Surety Company would hâve been liable. 

[7] It is true that a court of equity will, upon sufïicient évidence, 
establishing a clear intention of the parties to make an assignment of 
a chose in action, based upon a valuable considération, treat the assign- 
ment as made — ^^that is, effectuate the intention of the parties; but the 
court will do so- only when the évidence is clear and f ree f rom uncer- 
tainty. Pomeroy's Equity (3d Ed.) § 1280. 

[8] In Smedley v. Speckman, 157 Fed. 815, 85 C. C. A. 179. (C. 
C. A. 3d Cir.), Judge Gray says: 

"A mère promise, though of the clearest and most solemu kind, to pay a 
(lebt out of a particular fund, is not au assignment of tlie fvmd, eveu in 
equity. ïo make an équitable aesignment, tliere slu)nld be s^ncli an actual or 
construetive appropriation of tlie subject-matter as to confer a complète and 
présent riglit in the party meant to be provided for, cven where the circnin- 
.stances do not admit of its Immédiate exercise. If the holder of the fuiiid 
retain control over it, it Is fatal to the clalm of the assignée." Christmas 
V. Russell, 14 Wall. 69, 20 L. Ed. 762. 

In United States Fidelity Co. v. United States, 189 Fed. 339, 111 
C. C. A. 71, reported in United States Fidelity Co. v. Bartlett, 231 U. 
S. 237, 34 Sup. Ct. 88, 58 L. Ed. 200, one Donovan made a contract 
with the United States for the construction of a breakwater, giving 
bond containing the statutory conditions, with the United States Fi- 
delity & Guaranty Company as surety. Bartlett, to whose use the suit 
was brought, furnished supplies to the laborers at the quarry, under an 
agreement with Donovan that the amount of their monthly accounts 
should be deducted f rom the pay roU. At the end of each month the 
accounts, with such déductions, were submitted to the men and ap- 
proved by them. The Bonding Company contended that no assign- 
ment of the men's wages was. shown sufficient to sustain an action at 
law. Judge Noyés, dealing with this contention, said : 

"While the original agreement * * * may havo amonnted only to au 
agreement to assign, the act of the laborers after the wages were earued iu 
going over the accounts and in approving the déductions was sufficient, in 
connection with the original agreement, to amount to a légal assignment." 
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Justice Day, affirming the ruling, said : 

"We think that the testiinony disdoKos that ko mucli of the lahorers' wages 
as were necessary to satisfy Bartlett's advaiices were assignée! to hini with 
thelr consent, and déductions to that estent niade from such wages with 
tlieir approval in such wise as to consummate the assignment." 

In United States v. Rundle, 107 Fed. 227, 46 C. C. A. 251, 52 L. R. 
A. 505 (C. C. A. 9th Cir.), Rundle entered into a contract with the 
United States to build a public building, and for the security of the 
performance of the contract executed a bond conditioned as the stat- 
ute prescribed, with securities. The Fidelity National Bank advanced 
the money to Rundle to pay the wages of laborers employed on the 
work and for materials used in the building, for which suit was brought 
by the United States to the use of the bank against Rundle and the 
sureties on the bond. The bank alleged that the laborers and material- 
men assigned their claims to it. Rundle made no défense. The sure- 
ties denied the assignment of the claims as alleged. The facts were: 

An assignment was made by Rundle and the hank tliat the labor dcl)ts shoitld 
bo paid by time checks, and the hank should pay them subject tq a small dis- 
count. "Nothing was said in any of the eonvereations concerning an assign- 
ment of the claims ot the laborers and matei'ialmen, and nono of such 
claims were in fact assigned to the bank except three, wliich were formally 
assigned. The time checks for labor were in form certittcates that the la- 
borers liad worked a deslgnated number of days in a month named at a cer- 
tain rate per day, stating the amount due, containing npon tlieir face the 
words, 'Fidelity Bank, please pay,' signed hy Rundle. Wlieu paid they were 
indorsed by the payées." 

Circuit Judge Gilbert said : 

"ïhere Is nothing in the eircurnstances to show an assignment to the bauk 
of any of thèse time checks for labor, or the orders for the payinent of ma- 
terialmen, or that it was the i)itention of the bank to take such assignmcnts, 
or to become substituted to the rlghts of such payées, * * * nor can it be 
claimed that the law w'ill raise a presuniption of an a.ssigmncnt upon the 
facts in the case. It is true that an assignment may in sonie cases be made 
liy paroi, and that under certain cireunistauees the presumption will arise 
that an assignment was intended solcly from the nature of the transaction. 
But in the clreumstànces of the présent case we discover nothing upon whieh 
to rest such a presumption. The agreenient was wholly between the con- 
tracter and the bank. The laborers and the materialmen were not parties 
to it. They took their checks and their orders to (lie bank as directed, and 
were there paid. The checks and orders were indorsed as évidences of pay- 
ment, and for no other purpose, and the bank retained them as vouchers. In 
this there was no assignment. * * * If there was no assignment to the 
bank of any of the claims save those mentioned in the verdict, there could 
be for the unassigned claims no liahility to the bank upon the bond ; for the 
protection afforded by the bond was to such only as might supply the con- 
tractor with labor and materials in the prosecution of bis work. It did, not ex- 
lend to a bank which might lend money for the pnrpo.se of paying for such 
work and materials." 

In Hardaway & Prowell v. National Surety Co., 150 Fed. 465, 80 
ce. A. 283 (C. C. A. 6th Cir.), plaintifif.s advanced money to one who 
had taken over the performance of the contract. They sought to hold 
the surety on the bond liable. Judge Lurton said : 

"The attitude of Hardaway & Prowell as mère money lenders is not, in 
substance, changed because that money was used in paying for labor and ma- 
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tenais. Nor Is the cliaraeter of the clalm, in Its essence, ehanged by present- 
Ing It In the form of an account for the labor and materials which were pro- 
cured by Its application. Manifestly, if the money had been loaned to 
Coyne, under the express agreement that he was to use it in snpplying labor 
and materials to be used in this work, and it was so used, the debt wonld 
still be a debt for money aavanced, and net a debt for labor and materials, 
though every dollar was so applied." 

While, upon a rehearing, the facts were, in some respects, modi- 
fied, and in that condition the case was bef ore the Suprême Court, in 
211 U. S. 552, 29 Sup. Ct. 202, 53 L. Ed. 321, the judgment was af- 
firmed. Nothing was said drawing into debate the language used by 
Judge Lurton, quoted above. Ilhnois Surety Co. v. Galion (D. C.) 211 
Fed. 161, is to the same effect, citing the foregoing décisions. The 
money advanced by Connett was appHed to and discharged the wages 
of the laborers and others with no suggestion of any assignment by 
them to Connett, as in the Bartlett Case. 

I am unable to find any évidence of an intention on the part of the 
laborers or materialmen, or of Seely, to assign the pay roUs or bills 
for material. Connett says that he loaned the money to Seely to help 
him ont, and thought that he would be able to pay him. 

Counsel for Connett contends that if there was no équitable assign- 
ment of the claims that Connett is entitled to be subrogated to the 
claim which the persons whose debts were paid had against the Surety 
Company for their payment, being for labor and materials furnished in 
the prosecution of the work or the construction of the breakwater. 
Conceding that the money was advanced to Seely for that purpose, 
and that it was applied; that if Seely had not paid the laborers or 
those furnishing the materials, they were entitled to enforce their 
claims against the Surety Company ; that unless Seely had, by breach 
of his contract or otherwise, forfeited his right, he would be entitled to 
call upon the Surety Company for payment of the amount due him 
under the provisions of his contract with D. L,. Taylor & Co. — the 
question arises whether Connett has any equity which entitles him to 
enforce his claim for the money advanced to Seely against the Surety 
Company. 

It is manifest that Connett has not furnished labor or material for 
the prosecution of the work. His claims, therefore, if sustained, must 
be worked out upon the contention that the rights of either the la- 
borers and materialmen, whose claims were paid, or Seely, to whom 
the loan was made, hâve vested in him, or that, for the purpose of 
enforcing the claim against the Surety Company, he stands in their 
shoes. 

[9] This contention renders necessary an examination of the équi- 
table doctrine of subrogation. Sheldon says that it is derived from 
the civil law, and — 

"is said to be a légal fiction, by force of which an obligation extinguislied by a 
payment made by a third person is treated as still subsisting for the beuefit 
of the third person, so that by means of it one créditer is substitiited to the 
rights, remédies, and seciirities of andther. * * * It takes place for the 
benefit of a person who, being himself a credltor, pays another creditor whose 
debt is preferred to his by reason of a privilège or mortgage, being obliged 
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to make tlio paymnit, either as standing in tlie situation of a surcty, or tliat 
he may rcmove a prior incumbrance from tlie property on wliicli ho. relies to 
secure his payment. Subrogation, as a matter of right, imîependently of 
agreement, talîes place only for tlie bcnefit of insurers ; or of one being liimself 
a créditer, lias satisfied the lien of a prlor creditor ; or for tlie benefit of a 
purehaser who bas extingnisbed an incumbrance upon the estate which he bas 
purcbased ; or of a co-obligor or surety wlio bas paid the debt wliicli ought, 
in wbole or in part, to bave been met by anolher." Sheldon on Subrogation, 
§§ 2, 3. 

"Tbe doctrine of subrogation is not applied for tbe mère stranger or volun- 
te<-r who bas paid the debt of another, without any assignment or agreement 
for subrogation, without being under any légal obligation to make the pay- 
ment, and without being compelled to do so for the préservation of any rights 
or property of his own." 

This définition, vvith the limitation stated, is generally acceptedas 
correct by the courts, both state and fédéral. In Sandford v. Mc- 
Lean, 3 Paige (N. Y.) 117, 23 Am. Dec. 773, Chancellor Walworth 
said : 

"It is only in cases where the person advancing money to pay the debt of a 
third party stands in tbe situatipn of a surety, or is compelled to pay ît to 
proteet bis own rights, that a court of ecjuity substitutes hini in the place of 
the creditor, as a matter of course, without any agreement to that efCect. In 
other cases the deihand of a creditor which is paid with tlie money of a 
third person, and without any agreement that the security shall be assigned or 
kept on foot for the beneiit of such third person, is absolutely extinguislicd." 

Applying the principle to the instant case, he said : 

"If the complalnant liad actually advanced the money to pay off tbose juag- 
nients, it is doubtful whether he would bavo been equltably entitled to be .sub- 
stituted in their place without some couveiitional arrangement to that effect 
with those creditors." 

In Opp V. Ward, 125 Ind. 241, 24 N. E. 974, 21 Am. St. Rep. 220, 
Mitchell, J., said: 

"Subrogation is an équitable device, and rests upon tbe prineiples of jus- 
tice and ecjuity which it is Intended to îu'complish. ïhe doctrine is well es- 
tablislied that one who occuples tlie attitude of a surety will be subrogated to 
ail tbe rights, remédies, and securities which tbe creditor lield, in ease the 
former bas been compelled to pay a debt which, in eiiuity and good conscience, 
should hâve been paid l)y anotlier. Payment by tbe surety is équivalent to a 
purchase from tbe creditor, and opérâtes as an equital)le assignment of the 
debt, and ail its incidents, to tbe former. * * * 

"The application of tbe doctrine of subrogation requires * ♦ * that in 
paying tbe debt the person paying acted under the compulsion of saving him- 
self from loss, and not as a mère volunteer." 

The difficulty experienced by the courts is found in applying the 
doctrine to facts as they are presented in spécifie cases. 

In Nolte & Co. v. Their Creditors, 7 Martin, N. S. (La.) 602, the 
vSupreme Court of Louisiana thus stated the limitation to the persons 
who were entitled to invoke the equity : 

"We are ignorant of any law which gives to the party who furnishes money 
for the payment of a debt the rights of the creditor who is thus paid. ïhe 
légal claim alone helongs. not to ail who pay a debt, but only to bim who, being 
bound for it, discharges it." 

It is held in Batik of Commerce v. Tawrence County Bank, 80 Ark. 
197, 96 S. W. 749, 117 Am. St. Rcp. 85, 10 Ann. Cas. 211, lO Am. 
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& Eng. Cases Anno. 211, that one who advances. money to pay the 
wages of laborers of a corporation who would hâve had a lien for 
their wages is not subrogated to the Uen of such laborers. 25 R. C. 
L. 1325 ; ^tna Life Ins. Co. v. Middleport, 124 U. S. 535, 8 Sup. 
Ct. 625, 31 h. Ed. 537. 

[10] There is no suggestion that Connett was under any légal or 
other obligation to advance the money to Seely for the purpose of pay- 
ing the laborers or those who fumished the material. He had no ob- 
ligation respecting the performance of Seely' s contract with D. L- 
Taylor & Co., or his liability to the laborers or those furnishing ma- 
terial. Conceding this, he contends that, having rented to Seely the 
scows and dumpers to be used in the prosecution of the work under- 
taken by him, he was interested in Seely 's ability to secure labor and 
material to operate them ; that the payment by Seely of the rental 
for the scows was dépendent upon his success in performing his con- 
tract ; that finding Seely unable to meet his pay roll, which was neces- 
sary to enable him to continue the work, he made the advancement ; he 
"did not want Seely to go under"; he thought that Seely "would pay 
him." 

It will be noted that one is entitled to be substituted or subrogated to 
the rights of those whose debts they hâve paid, who has paid the debt 
of a third person, being compelled to do so "to protect his own rights," 
or "for the préservation of his own rights." 

Does Seely corne within this class? It is true that it was to his in- 
terest, by reason of having rented the scows and dumper to Seely to 
be used in the performance of his contract, that Seely should perform 
his contract with D. L,. Taylor & Cp., but he had the same right to look 
to the bond given by Taylor & Co. for the rent of the scows, etc., as 
Seely and the laborers and materialmen had — they were ail, in that re- 
spect, on equal footing and had- the same security for their debts. The 
right of those who furnished labor and material in the prosecution of 
thè work of constructing the breakwater to look to the bond was not 
dépendent upon Taylor & Co. completing the work or of Seely 's comr 
pleting his contract with Taylor & Co. In other words, the measure 
of liability of the surety on the bond is that the contractor "shall per- 
form the covenants, conditions, and agreeménts contained in said con- 
tract, and make prompt payment to ail persons supplying them làbor 
or matêrials in the work provided for in said contract." The purpose 
of the bond is primarily to secure the United States in the perform- 
ance of the contract, and secondarily the payment of ail persons sup- 
plying the contractor labor and material, etc. Hill v. Am. Surety Co., 
200 U.'â. 197, 26 Sup. Ct. 168, 50 L. Ed. 437. Of course, persons 
coming within the terms and conditions of the bond must establish their 
claims by showing either an express contract with the contractor, 
or the furnishing of labor and niàterial upon an implied contract to 
pay the value thereof, Having met thèse conditions, the liability of 
the bond is clear. It is upon this basis that Connett is entitled to 
look to the bond for payment of the rental of his scows and dumps. 

It follows, therefore, that it was entirely immaterial, in a financial 
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sensé, to Connett whether Seely paid his laborers and those wlio fur- 
nished material or not. His rights against the bond were not changed 
or affected by Seely 's faillira to pay the laborers, nor was he com- 
pelled to advance the money to protect or préserve his remédies or 
seclirity. It is manifest from his évidence that, when he advanced 
the money, he had no thought of looking to the bond for payment. 
He says : "I wàs in pretty deèp water, and I did not wànt to see Cap- 
tain Seely go under. I thought he might pull through and pay me." 
The facts bring the case within the décision in United States v. 
Rundle, supra, in which Judge Gilbert says: 

"If there was no a&signment to tlie baiik of any of tlie claims, * * » 
tliere could be for tlie luiassigned claims no liability to the baiilc iipon the 
bond; for tbe protection afïorded by tlie bond was to sucli only'as might 
supply the coutractor with labor and materials in the prosecution of his work. 
ir, di<l not exti'nd to a bank which might lend money for the purpose of pay- 
ing for such work and materials." ■ 

In the absence of an assignment of the claims discharged by the 
loans made by Connett and Irons, the former is not entitled to be sub- 
rogated to their claims against the bond. Thèse t\yo claims. are not 
allowed. . - 

[11], Hire of Scozvs when Seized by Taylor. — This clâiiti for'$591 
is laased upon undisputed facts. Seely having failed to complète his 
contract, D. L- Taylor & Co. took possession of the scows and dumper 
rented by Connett to Seely and used them in' the further prosecution 
of the work; dumper No. 1, 11 days ; dumper No. 24, 13 dàys; and 
deck scow No. 12, 12 days. 

Connett had ;reiited thèse dumpers and scows to Seely at a price 
per day which, for the number of days during which they were used 
by Taylor & Go.j would hâve amounted to $284. He explains this 
charge by saying that Seely was to use them for a long period'of time 
and was to returij them in good condition at his own cost. Hé also 
says that they would hâve yielded him a much larger rental in New 
York. 

It is clear, however, that if Seely had continued the work undet' his 
contract, he would hâve used the dumpers and scow for the same 
])eriod of time which Taylor & Co. did. I am unable to see why Con- 
nett should, in fairness, be entitled to charge them double the price 
per day which he had contracted to receive from Seely. He has re- 
ceived in the allowance of the charge for amount paid for repairs 
$330.10, compensation for in jury sustained in that respect. This claim 
is allowed for $284, being the same price which he would hâve re- 
ceived from Seely under his contract. 

Judgment will be signed that the Dekware Dredging Company, as 
assignée of the Rickards Dredging Company, recovçr of the défendant 
Fidelity & Deposit Company of Maryland for $3,278.34- thatVL. R. 
Connett recover pf fhe défendant Fidelity & Deposit Company $8,- 
392.22; that interest be calculated from the date of the summons in 
this action, July 8, 1918; that plaintiffs recover their cost, to.be taxfid 
by the clerk. Judgment will be signed accordingly. 
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UNITED STATES v. MOZZONE et al. 

(District Court, W. D. Washington, N. D. October 13, 1920.) 

No. 5560. 

Intoxicatiiig liquors <S=>137, 139— One liccnsetl to operate perfumery still 
neld not liable for manufa«turing or possessing Uquor. 

Where one eliarged with violating the National ' Prohibition Act by 
unlawfuUy manufacturlug and possesslng Intoxleating liquor was duly 
llcenaed under tltle 2, § 4, of the act to operate a perfumery still, and 
the information dld not charge that he did "knowingly sell" intoxleating 
liquors, he was not Uable where the notice, hearing, and eommand to do- 
sist, requlred by tltle 2, §§ 4, 5, of the act, had not been given. 

P. Mozzone and others were chargea with violating the National 
Prohibition Act, and filed plea in abatement. On demurrer to the 
plea. Demurrer overruled. 

Robert C. Saunders, U. S. Atty., of Seattle, Wash. 
lyundin & Barto, of Seattle, Wash., for défendants. 

NETERER, District Judge. The défendants are charged by infor- 
mation in count 1 with the unlawful manufacture of "certain intox- 
leating liquor, to wit, one pint of distilled spirits, containing more 
than one-half of 1 per centum by volume of alcohol, for beverage pur- 
poses," and in count 2 with unlawfuUy possessing the same liquor for 
the purpose of selling, etc., and in count 3, are charged with unlawfuUy 
having in their possession certain property, to wit, "a certain still and 
about nine barrels of grape mash designed for the manufacture of 
liquors, containing more than one-half of 1 per centum of alcohol by 
volume, fit for beverage purposes, ail in violation of thé National Pro- 
hibition Act [41 Stat. 305]." 

The défendants file a plea in abatement, in which it is stated that 
on the 28th day of June, 1920, the Commissioner of Internai Revenue 
certified that the défendant Mary Mozzone had duly registered, as 
required by the Internai Revenue Régulations, one copper still of 2V^ 
gallon capacity, for use in the di.stillation of perfume at the place 
charged in the information ; that a bond was filed as required by law. 
and the still was authorized for use in the distillation of perfume in 
accordance with section 4, title 2, of the National Prohibition Act. 

It is further alleged that the défendants Mary Mozzone and P. 
Mozzone, her husband, owned and conducted a business for manufac- 
turing and selling perfumes, under the name of Maison des Fleurs, at 
the place charged in the information; that in the building adjoining, 
the Flora Company, Incorporated, conducts its business of manu- 
facturing nonalcoholic drinks, of which the défendant P. Mozzone is 
président and manager, and Mary Mozzone is vice président and 
secretary ; that the défendant J. Giordano is an employé; that on 
March 18, 1920, bond was given "in accordance with law" for the sum 
of $1,000, and on April 17 thereafter a permit was issued by the 
United States fédéral prohibition director to the said company to 

<g=For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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operate a dealcoholizing plant and to use nonintoxicating liquor in 
the opération thereof , for nonbeyerage purposes, and by virtue of said 
permit said nine barrels of grape mash referred to in count 3 of the 
information were in possession of the said Flora Company; that in 
June, 1920, a fédéral prohibition inspecter, for the Commissioner of 
Internai Revenue, seized the still authorized as stated, and at a hear- 
ing before the United States commissioner testified that the pint of 
distilled spirits referred to in counts 1 and 2 of the information came 
f rom the still ; that the Commissioner failed to give to the défendants 
notice as required by section 5, title 2, of the National Prohibition Act, 
and failed to comply with the requirements of that section, and be- 
cause of thèse omissions and the facts therein stated there is no war- 
rant or authority for proceeding against défendants under sections 29 
or 25, title 2, of the National Prohibition Act, and that the prosecution 
is contrary to law ; and prays that the information be quashed. 

The government has demurred to the plea. 

Section 4, National Prohibition Act, enumerates articles which shall 
not, after having been manufactured and prepared for market, be sub- 
ject to the provisions of the act if they correspond with : 

"The following description and limitations, namely : 

"(a) Denatured alcoliol or denatured rum producod and used as provided 
Ijy law and régulations now or hereafter in force. 

"(b) Médicinal préparations manufactured in aecordancc with formulas 
prescribed by the United States Pharmacopœia, National Formulary or the 
American Institute of Homeopafhy that are unflt for use for beverage pur- 
poses. 

"(c) Patented, patent, and proprietary medicines that are unflt for use for 
beverage purposes. 

"(d) Toilet, médicinal, and antiseptic préparations and solutions that are 
unflt for use for beverage purposes. 

"(e) Flavoring extracts and sirups that are unflt for use as a beverage, or 
for intoxicating beverage purposes. 

"(f) Vinegar and preserved sweet cider. 

"A person who manufactures any of the articles mentioned in this section 
may purchase and possess liquor for that purpose, but lie shall secure per- 
niits to manufacture such articles and to purchase snch liquor." 

Section 2, tit. 3, of the National Prohibition Act provides that : 

"Any person now producing alcohol shall, withln thirty days after passage 
of this act, make application to the Commissioner for registrat.ion of his in- 
dustrial alcohol plant, and as soon thereafter as practicable the premises shall 
be bonded and permit may issue for the opération of such plant, and any per- 
son hereafter establishlng a plant for the production of alcohol shall like- 
wise before opération make application, file bond, and recelve permit." 

Section 25, art. 4, of the régulations relative to the manufacture, 
sale, barter, transportation, importation, exportation, delivery, furnish- 
ing, purchasing, possession, and use of alcoholic liquor, provides that : 

"Alcohol may be manufactured for Ihe purposes herein authorized on the 
premises of any Industrial alcohol plant established vtnder the provisions of 
title 3 of the National Prohibition Act, In accordance with the procédure out- 
lined in régulation No. 01, without the necéssity of obtainlng further permit 
under thèse régulations, (a) Whisky, brandy, rum, * * * may be manu- 
factured for such purposes on the premises of any duly registered distillery 
established under existing laws and régulations upon obtainlng permit as re- 
<iuired in article 3 hereof." 
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. Section 46, article 6,"of the sairle régulations, provides ttiàt: 
"Duly qualiûed distlUers operating fruit distilleries cr industrial alcohol 
plan(:s Who hâve obtained permiï, as prqvidéd hereln In régulations No. 61, may 
proeurié liqùids, such as béer, aie, porter, or wine, from duly qualifled brew- 
eries, bohded winèries," ete. 

Section 80, article 15, of the sàme régulations, provides that: 

"ÀU persons holding permits undep thèse régulations to manufacture 

* * ♦ . Intoxioating liquor' are authorlzed to possess Intoxicating llquor 

lawîuUy manufactured. * * * " 

Section 4 of title: 2,of the National Prohibition Act also provides 

that:. , i - -, ■ ■ 

"Any person who shall knowingly sell any of the articles mentloned in 
paragraphs a, b, c, and d of this section for beverage purpoges, ar any ex- 
tract or sirup for intoxiçatijig beverage purposes, or : wlio sliall sell any of the 
same under circumstances frôm which the seller might réasoriaV)ly deduce the 
intention of the purchaser to use tlïem for such pijrposes, or' shall sell any 
beverage' containing one-half Of one per oentum or more of alcohol by volume 
in whicii any extract, sirup, or èther article is used as an ingrédient, shall 
be subject to the penalties proyjded in section 29 of ihis title." 

The spécifie act vvhich brings the conduct of a party v^rithin the 
penalties providéd in section 29,' supra, is "knowingly sell." The in- 
formation does not charge in éitl^er count the selling; in cownt 1 it 
charges unlawfuUy manufaeturingv. and in count 2 unlawf ully possess- 
ing, intoxicating liquor. Section 5^ of title 2 of the National Prohibition 
Act, supra, provides that : 

"Whenéver the Commissioner has reason to believe that any article men- 
tioned in s^ctjlpn 4 does not :Correspond ,with the description and limitations 
thereln providéd, he shall cause an analysls of said article to be made, and 
if, upon such analysis, the Commissioner shall flnd that said article does not 
so correspond, he shall give not less than fif tcen days' notice in writing to the 
person v*'ho is the manufacturer thereof to show cause why said article 
sb,ould not be dealt with as an intoxicating liquor, such notice to be served 
pei;sona,Ùy or by regisitered. ma.il, as the Commissioner may détermine, and 
shall specify the tiine when, the place where, and the name of the agent or 
officiai before whom such person is required to appear." 

Section 4 of the act, supra, in addition to the provision above quoted, 
provides that:. .. 

"If >the Commissioner shall flnd, after notice and hearing as providéd for 
in section 5 of this title, that any person has sold any flavoring extract, 
sirup, or beverage In violation Ot this paragraph, he shall notify such person, 
and any known principal for whom the sale was made, to desist from selling 
such article ; and it shall thereupôn be unlawful for a period of one year 
thereaf ter for any person so notified to sell any such extract, sirup, or bever- 
age withoxit making an application for, giving a bond, and obtainlng a permit 
so to do, which permit may be Issued upon such. conditions as the Commis- 
sioner may. deem necessary to prevent such illégal sales, and in addition the 
Commisfeidnër shaUretjtiire a record and report of sales." 

Punishmeiit fof' violation chârged is specifically set forth in section 
4, .and is tM^pfold; (a) Jppr ".knovvirigly selling" the penalties providecj 
in section 2i9 of the act apply ; and (b) revocationof the permit by the 
Commissioner'byfollQwing the procédure therein outlined. In Lown-» 
des v. Huntington, 153 U. S. 1 , at page 22, 14 Sup. Ct. 758, 762 (38 L,! 



UNITED STATES V. PSEEDMAN .655 

(268 F.) 

Ed. 615), the Suprême Court quotes with approval Long v. Culp, 14 
Kan. 412-414, as f ollows : 

"It is also a rule of: construction that, when one section o£ a statute treats 
speçially and solely of a niatter, that section prevails in référence to that 
matter over other sections in which only incidental référence is rnade thereto. 
Not because one section has more force as a législative enactment than an- 
other, but because the législative niind having been, in the one section, dl- 
rected to this niatter, must be presumed to hâve there expressed its intention 
thereon rather than in other sections where its attention was turned to other 
tUngs." 

From the défendants' plea it appears that they havc complied with 
the National Prohibition Act by having a still registered and obtained 
a permit to operate a dealcoholizing plant, and there is no charge that 
any of the prohibited articles were knowingly sold. The provisions 
of sections 4 and 5 of the National Prohibition Act are applicable, and 
the demurrer to the plea should be overruled ; and such will be the 
order. 



UNITED STATES v. FBEEDMAN et al. 

(District Court, E. D. Pennsylvania. November 19, 1920.) 
No. 100. 

1. Eecieîvlng stolen goods <©='8(3) — Evidence siistaiiiing verdict. 

In prosecution for receiving goods stolen while the subject of Inter- 
state commerce, eiadence held to shov? that the goods received by ac- 
CUsed were the goods which had been stolen. 

2. Criminal law "S^SSl— Effect of good réputation évidence stated. 

Good réputation does not exculpate a guilty défendant, but may per- 
suade the jury not to flnd him guilty, and Is évidence highly regarded by 
the law on the question of his guilt. 

3. Criminal law <3='812 — Instruction as to law enforcement held not error. 

An instruction dealing with the Importance of the case, because of the 
"letting down of the bars" protectlng property rights and the lowering 
of the standards of honesty, held not erroneous. 

4. Criminal law <§==508(1), 780(1) — Testimony of co-conspirator compétent, 

but jury must be instructed to scrutinize such évidence. 

In prosecution for receiving goods stolen while the subject of Inter- 
state commerce, it was not error to Instruct the jury that they might 
found their verdict on the testimony oî the thieves for such witnesses are 
compétent ; but the trial judge must warn the jury of the danger of 
giying crédit to such testimony and of thoir duty to closely scrutinize It. 

5. Criminal law <&=>786(3) — Instruction on defendant's testimony not error. 

Instruction telling the jury to listen to accused'S testimony and to give 
It its full welght, but to weigh it with the thought in mind that he was 
interested, was not error. 

Joseph Freedman and others were prosecuted for receiving stolen 
property, thé subject of interstate commerce. Sur motion for new trial. 
Motion denied. 

Chas. D. McAvoy, U. S. Atty., and Robert Ji Sterrett, Spécial Asst. 
U. S. Atty., both of Philadelphia, Pa. 

David Phillips, of Philadelphia, Pa., for défendants. 

'or other cases 3ee aame toplo à KBY-NUMBBR in aU Key-iNumbereâ Dlgests & Indexes 
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DICKINSON, District Judge. There were incidents connected with 
the trial of this cause from which the inference could be drawn, or 
which would at least induce one to suspect, that the défendant had re- 
fused to buy the stolen property .from the thief , but was wilUng to buy 
it from a third party to whom it had been passed.over by the thief. 
The thought back of the distinction thus made is that in the first case 
instanced the défendant would be guilty of receiving stolen property, 
which was the subject of Interstate commerce, but that in the second in- 
stance, although he would be guilty of receiving stolen property, 'he 
would nôt be guilty of receiving stolen property which was the subject 
of Interstate commerce, as the property would hâve passed beyond the 
dotnainof in terstate commerce when he received it. 
, The jury were instructed that if the défendant had takeo oyer the 
property, knowing it tO: hâve been stolen, and if, in ppint of fact, it 
had been stolen whjle the subject of Interstate commerce, the défendant 
might be convicted. No complaint is now made of this ruling, and 
we pass to such comments as are called for by the other points raised. 
We feel the duty of doing this, because counsel for défendant has 
deemed thèse points worthy of discussion by submitting a well-consider- 
ed and very satisfactory brief. We dispose of the points in the order 
discussed by counsel. 

[1] 1. The first point is that there was no évidence that the goods 
received by the défendant were the goods which had been stolen. We 
accept the doctrine of law invoked that this fact must be found, and of 
course can only be fouïid from the évidence. The jury, however, ■ hâve 
found it, and we think thé évidence justified the finding. The thi'eves 
testified that they had stolen goods, and that what they had stolen'had 
been handed over to the first receiver. There was évidence that what 
this first receiver had received had been passed over tq, the défend- 
ant, and that the goods were stolen- while in transit across state lines. 

2. The second point made is that the court erroneously instructed 
the jury that they were the judges of the law as well as the facts. In 
a sensé this was the efl^ect of the charge. The charge, however, was 
to point out to the jury their duty to take the law from the court. This 
was made necessary by the argument which had been addressed to 
them, in which the jury had been reminded of their power and practical 
duty to render a gênerai verdict of guilty or not guilty. l'he practical 
effect of this, of course, is to make them the judges of the law 
in case they acquit. The distinction, however, between what they had 
the power to do and what they ought to do was clearly stated, and 
they were as clearly told that they ought to take their law from the 
court. The charge is criticized as one drawing a distinction which 
the jury could neither comprehend nor grasp, so as to apply. We do 
not think so-, and independently of this the défendant is fully protected 
against erroneous instruction on the law of the case if the jury fol- 
lowed the instructions, and was the beneficiary of their error if they 
did not. ' ' ' ■ ■ ' 

[2] 3. Character Evidence.- — W^c séé no error in the charge, of the 
court upon this branchbï thé case. The real test of the value of répu- 
tation was given the'^'ury, and we still think correctly. The différence 
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between the charge to the jury in this case aiid the charges reviewed 
in the cited cases, we think, is indicated by a contrast of the charges. 
Good réputation does not exculpate a guilty défendant. It may per- 
suade the jury not to find hira guilty, and is évidence highly regarded by 
the law upon the question of his guilt. 

[3] 4. Importance of the Case. — ^Strong objection is made to the 
part.of the charge deahng with the importance of the case, because 
of the "letting. down of the bars" protecting property rights and the 
lowering of the standards of honesty. Comments: of the kind are nec- 
essarily left somewhat to the exercise o£ the discrétion of the trial 
judge. Care was taken to couple the duty of law enforcement with 
the other duty of seeing to it that no innocent man was convicted. In 
point of fact this instruction was given in justice to the défendant. 
It is a matter of gênerai comment that crimes of this kind are far too 
prévalent. It was proper to remind the jury not to permit the nècessity 
for law enforcement to operate âgainst the iridividual défendant on 
trial. 

5. Technical Défense. — This rèfers to the défense suggested by cer- 
tain incidents of the trial, but not made by counsel for the défendant. 
It rested upon the proposition of fact that the stolen goods, when the 
défendant dealt- with them, were not the siibject of Interstate com- 
merce; in other words, that if goods in transit in interstate commerce 
were stolen, the one who with guilty knowledge received them from the 
thief would be guilty of an offense against the laws of the United 
States, but if he received them from one who had himself received them 
from the thief, then he would not be guilty of any offense against the 
laws of the United States because the goods had ceased to partake of an 
interstate commerce character. The jury were ftatly told that no de- 
fence could be based upon this distinction. If this instruction was er- 
roneous, of course, there would be réversible error in it. As no com- 
plaint is now made of this as an error of law, we fail to see how the 
instruction could hâve prejudiced the défendant. The instruction 
then cornes down to the simple proposition that the distinction should 
be disregarded, and the cause decided upon the substantial issues of 
whether the défendant had received the property knowing it to bave 
been stolen, and that in fact it had been stolen when in transit as an 
interstate commerce commodity. As the point is not now made, we do 
not discuss the question of whether or not the instructions were in ac- 
cordance with the law. 

[4] 6. Co-cons pirater s. — The jury were instructed, as complained 
of, that they might found their verdict upon the testimony of the 
thieves. We understand the law of the United States to be that such 
witnesses are compétent and the testimony admissible, but it is the duty 
of the trial judge to warn the jury of the danger of giving crédit 
to such testimony and of their duty to closely scrutinize it. This duty 
we think was performed. 

[5] 7. Defendant's Testimony. — The complaint made of the com- 
ments of the court upon tlie testimony of the défendant we think un- 
f ounded. They were told to listen to his testimony ^and give to it its 
268 F.— 42 
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full weight, but to weigh it with the "thought in mind that be-was in- 
terested. 

8. Contrasts of'Testimony. — The cofnplaint that the court placéd the 
co-conspirators and the défendant in the sameboat is a^just complaint, 
if well founded. The testimony of each was placed in juxtaposition, 
and the very impUcatipn of which défendant complains èvidently pre- 
sented itself to the mind of the trial judge, and the attempt was made, 
and we think successfully, to set the défendant right before the jury. 
The only difficuUy, as we see'it, which this case présents, is that of 
knowing how far it is safe to rely upon tainted testimony. When 
such testimony comes f rom a witness, who confesses that he has madé 
statements, and indeed sworn to them, which were in point of fact 
falsè, this logical dilemma confronts us : A witness tells us that the 
things to which he is testifying on trial are true occurrences. But 
when, in the same breath, he also tells us that other things to which 
he has sworn were false, he must be characterized in the light most 
favorable to him as a witness who sometimes tells the truth, but who 
sometimes does not, and we are under the unsatisfyihg necessity of 
taking his word for it as to when he is telling the trùth and when he 
is not. 

This is the criticism which is made, and justly made, of the testimony 
of some of the witnesses against the défendant. The force of the crit- 
icism must be admitted, and due weight given to it. There is beyond 
ail question a poison in such testimony. The only antidote, however, 
is to trust to the good sensé and discriminating judgment of a jury. 
The law has made them the judges of the truth or falsity, and human 
ingenuity has not yet devised a better test of truth than that afiforded 
by the verdict of a jury. There is, of course, always the possibility 
of error ; but it never happens that any défendant is convicted upon 
such testimony, unless his own conduct has given it a credence and cred- 
ibility which it would not otherwise possess. Usually, as in this case, 
the unquestioned évidence points directly and menacingly to the de- 
fendant; and the tainted testimony performs the part of making of a 
moral conviction a légal certainty. 

The motion for a new trial is denied, and the United States has leave 
to move for sentence. 



In re ROSENBERG et al. 

(District Court, S. D. New York. Aprll, 1920.) 

Bankniptcy 'S=414 (3)— Evidence (ïoes not sustain flndiiigs that banknipt con- 
eealeâ assets. 

Evidence that the bankrupt haçl conveyed certain real estate to liis wife's 
brother-in-la\v, who already held a mortgage on the premises, . and that 
the, bankrupt offered the proceeds of such convéyanoe to the objecting 
créditer, held not to sustain the referee's finding that the fallure to list 
the property in the bankrupt's schedules coustituted a concealment of 
assets, preventlng Uie bankrupt's discharge. 

In Bankruptcy. In the rftatter of Joseph L. Rosenberg, individually 
and trading as the Rose Shop & Capitol Millinery, bankrupt. Ida 

®=»For other cases see same topic &. KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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L,. Frese filed objections to the bankrupt's dischargei and the référée 
recommended that such discharge be denied. Refei'ee's recommenda- 
tion net approved, and discharge ordered. 

Glaze & Fine, of New York Gity, for objecting créditer. 
Nathan N. Sanders, of New York City (C. Edward Benoit, of Brook- 
lyn, of counsel), for bankrupt. 

MAYER, District Judge. The référée has recommended that the 
bankrupt's application for discharge be denied. The objecting crédi- 
ter, Ida L'. Frese, filed six spécifications of objections to. the discharge 
sought by-the bankrupt. The référée has reported in respect of the 

sixtli spécification, stating: ' ' ' 

"Wliile the whole character-of the prpceedings of the bankrupt are such as 
to excite nothlng but suspicion on behalf of the creditpr, the real graTamen 
oi: the. charge, I think, is his cçncoalment of his ipterest in the real estate in 
Floral Park, by the omis.sion of any mention of the game or of any interest 
in the same from his schedules in bankruptcy, from wliich it foUows that by 
said' omission he made a false oath in his proceediugs in bankruptcy." 

As the évidence does not sustain anj' of thë other spécifications, it 
will be sufficient to confine attention to the sixth spécification, , which 
chargéd the bankrupt with knowingly, f raudulently, , and willfully 
omitting from his schedules property belonging to his estàte; i. e., 
the Floral Park property. The testimony consists of the examination 
of the bankrupt under Bankruptcy Act, § 21a (Comp. St. § 9605), and 
further. examina tion of the bankrupt before the référée on the hearing 
on the spécifications of objections to discharge. 

The uncontradicted testimony of the bankrupt sets forth à reasonable 
transaction, entirely worthy of behef, and completely incbnsistent with 
any purpose to conceal an asset, and whoUy lacking in probf of any 
agreement, actual or implied, of a secret trust or other arrangement 
whereby title, légal or. équitable, to the Floral Park. property remaine^d 
in the bankrupt. The bankrupt owed $3,500 rent to his landlord, the 
objecting créditer. On February 8, 1918, he received a lettef frbm the 
landlord's attorney, demanding the rent. He called upon the attorney 
the next day — i. e., February 9 — and arranged a settlement on the basis 
of $500 cash and the remainder in notes of $1,000 each, payable March, 
April, and May. 

The bankrupt testified that the landlord's attorney said, in response 
to the bankrupt's rec^uest to wait until the Ist of the month (March): 

"No ; if you want to settle, Miss ï''rese [the objecting créditer and land- 
lord] told me she wants $500 right now, and, no matter how you get it, get It." 

It is entirely clear that the bankrupt wished to remain in business 
and was struggling hard so to do, and he was confronted with the 
necessity of raîsing $500 in cash, else his landlord would not extend 
further indulgence. At this time, the bankrupt ownedsome unim- 
proved suburban property, consisting of nine lots,, each 20 feet by 100 
feet, situate at'Floral Park. He had bought thèse lots on installments 
for $7,200, arid they were- sUbjéct to a mortgage of $ljSO0, owned by 
his wife's brother-in-law, orie Mblineànx, and given for advancés to 
the bankrupt in connection with the installment paymerits. " ' ' 
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^ In tr3àng to satisfy his landlord the bankrupt offered the lots to lier. 
This .is the testimony: 

"Q. Did you ofCer those lots to Miss Frese, the objecting credltOr In this 
proceertlng, for sale? A. I dld. 

"Q. Did you nlso offer thèse lots as secnrlty for the inoney you owed her as 
fent? A. I did. 

"Q. Did you also ofCer thèse lots to Mr. Fine, her attorney? A. I did, lu 
his own office. ■ 

"Q. Did you hâve a conversation with Miss Frese about thèse lots? A. I did. 

"Q. State what conversation you had vk'ith Miss Frese about tlie value placed 
on those lots? A. I hâve glven her the papers from the Title Guarantee Com- 
pany, from those Floral Park lots, in both parcels, and I told her : 'Hère are 
the parcels, and, if you désire, I will give you a guaranty for the ri>nt of those 
lots, or I will make you a bill of sale but take it in as a mortgage for the 
rental that I owe you, or for any amount that you may désire.' 

"Mr. Fine (attorney for objecting créditer) : You mean take a mortgage 
on the lots for the rental? 

"The Witness: For reutal or sale, or any way slie désires. I also ofCered 
her 64 East Fourth street property. 

"Q. Dld she tell you that she had spoken to any real estate men, or any 
banks, with référence to placing a valuation on thèse lots? A. She had re- 
turned me those papers, and she said both the banks told her the lots ain't 
worth anythlng to lier. 

"Q. Did you, between the 8th day of February, 1918, and the 13th day of 
February, 1918, offer thèse lots for sale to anybody else, besides Mr. Mol- 
ineaux? A. I offered In the ofiflce of Counsellor Fine." 

The bankrupt further testified, withont contradiction, that he had a 
talk with one Roson, an officer of the Floral Park Villa Company. 
"I asked him," testified the bankrupt, "tb give us the value of those lots, 
and I also asked him whether he can get me a buyer to buy those lots ; 
and his aiiswer was that at présent 'I can't give you any buyers, and I 
can't put aiiy value on those lots.' He said, 'If you want a mortgage to 
build a house, you can hâve it ; but anything but a mortgage I can't give 
you. We hâve trouble to sell our own real estate.' " He also offered 
the lots without succes's to one Oster, of Brooks & Brooks, Thirty- 
Fourth Street, and Oster said he could not get a purchaser. Finally, 
as a natural and last resort he succeeded in inducing Molineaux to take 
a deed for $500 and wipe out the mortgage — in reality, a considération 
of $2,000. 

There was no testimony adduced by the landlord as to the value of 
thèse vacant lots at that time. The war was on, and I should be great- 
ly surprised if any reputable real estate expert could be found who 
would be willing to testify that there was any market in February, 
1918, for vacant lots in Floral Park. That Molineaux should finally 
bave helped thë bankrupt as he did is entirely normal. 

The next step is briefly told in the following testimony: 

"Q. When you got thè check for $500 from Mr. Molineaux in payment for 
thèse lots, did you speak to Mis.s Frese on the téléphone? A. I did. 

"Q. Did you tell her that you had the check ready for her? A, I did. 

"Q. And what did she tell you? A. She referred me to the lawyer. 

"Q. Dld you speak to Mr. Fine on the téléphone? A. I did. 

"Q. And what did Mr. Fine tell you? A. Did I speak to Mr. Fine when? 

"Q. On the 13th of February? A. I spoke to the office of Mr. Fine. 

"By the Spécial Master: Q. Wliat did you say? A. I asked Mr. Fine 
\Phether we shall come down to his office. I told Mr. Fine that 1 had a tele- 
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phono call from him, wliich my landlady lias delivered to me, tljat it is ail 
ofC; that Miss Frcse would not accept tlie proposition, and therefore I can 
do norliing of tlie klnd. 

"Q. Xow, I ask you asain : What did you say to Mr. Fine, or his office, 
whvu you spoke to liim ou that day? A. I told him I had sold the lots, and I 
liad a eertified check still in my possession for .$500. 

"Q. And yoTi offered it to him, dfd you? A. I offered it to him. 

"Q. Xow what did lie answerV A. He answered that he can't do it, be- 
caiise Miss Frese wouldn't stand for it. 

"By Mr. Sanders : Q. How long did you keep tliis check in your possession? 
A. Several days. 

"Q. Did you, during the intérim that you had thls check in your possession, 
hâve any conversation witli Miss Frese? A. I saw Miss Frese personally. 

"Q. State what conversation you had. A. I said, 'I was at the office of Mr. 
Fine, and Mr. Fine spoke to you and made ail the arrangements ;' and I told 
lier, '1 sold the "lots which I offered you, and I hâve a certified check for .$500. 
and hère you back out.' I said, 'I am going to try my best to niake my pay- 
ments, and give me a chance to remain in business.' She said, 'Mr. Fine was 
too lenient for you.' 

"Q. How long were you negotlating with Miss Frese with regard to the set- 
tlement of your rent? A. Right along .she bas carried me. 

"Q. No; I mean from the 13th of February? A. From the 13th of February 
right up to the 28th. 

"Q. You spoke to her every day? A. I spoke to her every day. 

"Q. With référence to settllng up your back rent? A. With référence to 
settling up my back rent. 

"Q. Did you at any timc, Mr. Rosenberg, ever receive from Mr. Molineaux 
S1.500 back in cash for the mortgage that you gave him? A. I did not. 

"Q. Did you at any time receive back from Mr. Molineaux .$500 in cash for 
the check that he gave you? A. I did not. 

"Q. Does Mr. Molineaux, or anybody else, hold any cash for you, subject to 
your order, or your demand? A. No, sir." 

How, in the circumstances related supra, it can be said that the bank- 
rupt concealed the Floral Park property as an asset, is beyond my 
understanding. When the bankrupt fotind that his landlord was press- 
ing and would not carry out the settlement agreed to by her attorney, 
ihe bankrupt paid out the $500 for merchandise and salaries. He aid 
not deposit the check in his bank account, but cashed it at his own 
bauk, and paid legitimate bills with its proceeds. 

"We bought a bill of goods from Elk Hat on the lOth of February for 
$105, whieh we paid in cash, and the balance of $335 I deposited in the bank 
in small aniounts, to be payable small cliecks, and I give out niy creditors head 
cliecks. I deposited small amounts to give tliera." 

^îuch was made in argument as to an attempt in the 21a examina- 
tion to conceal who Molineaux was. The following testimony sequen- 
' tially given shows that there is no significance in this contention : 

■■(). Wlïo is the man held that mortgage for .$1,500? A. Mr. Molineaux. 
"Q. Who is Mr. Molineaux? A. He is a neighbor. 

"Q. Any relative or friend of yours? A. Yes; a brother-in-law to my wife. 
"Q. When was this sale made for this .$500? A. That was made on Feb- 
ruary 13th." 

From the foregoing outline, supplemented by ail the testimony, 
it is plain that thére is no évidence of a concealment of an asset, or 
of any agreement by which the bankrupt had or was to hâve any 
bénéficiai interest, légal or équitable, in the lots conveyed by him. 
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On thé contrary, the transaction appears in every way to hâve been 
as tèstified to by the bankrupt without contradiction, and his testi- 
mony is well corroborated by ail the surrounding and uncontradicted 
circumstances. 

The recommendation of the référée is not approved, and the bank^ 
rupt may hâve his discharge. 



HERKET & MEISEL TRtlNK CO. et al. v. UNITED LEATHERWORKERS' 
INTERNATIONAL UNION, LOCAL LODGE QR UNION, NO. 66. 

(District Court, E. D. Missouri, B. D. November 26, 1920.) ' 

No. 5333. 

1. Commerce <©=>16 — M(>nop<>lieg. <©=>14 — ^Manufacturer of goods iiitendied for 
interstato shipmeiit is «ngàged in "interstate commerce," within fédéral 
anti-Trust Act. 

Manufaeturers engaged.in tlie proiluctlon of goods whlcb tlicy inteud 
to ship in interstate commerêê are engaged in such coiiunerce, ,oven bo- 
: fore the goods are œade, so that a conspiraçy to Interfère witli tlie manu- 
facture of such goods is a conspiraçy in restraint of tràde or com- 
merce, under Act Jply 2, 1890, §,1 (Comp. St.,§ 8820),,wliich majf been- 
jpined t»yi(tlie District-Court unflev seç,tion-4 of tliat act (section 8823), 
thougli there is no interférence witti any sliipmput of goods after tliey 
w«re: actiially manufactured., , . -. ./ ' ■ 

[Ed. Note.— ^Forother définitions, see; Words ,and. Plira^es, First and, 
geconçi Séries, Interstate Commerce.] 

3. Monopolies ©=21 — ^Unions having cbntrol of pickets are responsible for un- 
lawfiil a*ts. ' ;' 

Trade unions, which through tlieir committees hâve control of the pick- 
eting of plaijts against whieli a strilte has been declared, are respoxisil;>l(> 
for the wnlawful acts of the pîckets of wliicli they hrtve Itnowledge, wherc 
tii'eytook no dlsoiplinary action to control tlie unlawful acts, so that they 
, can be found guilty of an unlawful conspiraçy because of such acts. 
3. MoBopftlips <3=?24( 2)— Conspiraçy to picket uplawfullj' neect,not be proved 
by direct évidence. 

In a suit for in,iunction agnins^t a trade union, the existence of a con- 
spiraçy' to picket uni a wfully need not be proved by direct évidence; but 
it may be shown by circumstantial évidence. 

In Equity. Suit fqr injunction by the Herket & Meisel Trunk Com- 
pany and others against the United Leatherworkers' International Un- 
ion, Local Lodge or Union, No. 66. On final hearing on the merits. 
Permanent injunction granted. 

Mat. J. Holland, of St. Louis, Mo., for plaintiffs. 
John P. Leàhy and Lena Frank, both of St., Louis, Mo., for défend- 
ant. 

PARIS, District Judge. Plaintiffs,' and each of them, are engaged in 
the ; rnanU^açture of trunks,, valises,. 'handbags, and similar articles, 
which they sell on orders in the state of Missouri, and in divers other 
States of the Union. Some of the plaintiffs sell in foreign countries a 
part of tbeir butput. By far the larger proportion of plaintiffs' busi- 
tiess Gonsists in sales, on orders for their products, in bther states 
than theifetate -of Missouri. , 

ig::3Por'other case.s see same topic & KBY-NUMBER In air Key-Numbered Dlgests & Indexes 
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Prior to, and at the time of, the issuan'ce' of the'temporary réstrain- 
ing order herein, each of the plaintiffs had on file many unfilled orders 
from States other than the state of Missouri, for goods, which goods, 
when manufactured, were to be shipped in interstate: commerce. A 
strike was called by the défendants, which are local labor unions, or 
officers and members of such unions, pursuant to a vote taken by the 
unions and in the regular way under the rules and by-laws of the un- 
ions. This strike was called after a fruitless effort to agrée upon wages 
and upon a contract embracing the terms and conditions of future em- 
ployment, which seems to hâve had therein the phase of collective bar- 
gaining. _ _ ; 

Upon the calling of the strike, which foUowed immediately after 
the failure to agrée on a new contract, practically ail of the employées 
of the plaintiffs quit plaintiffs' employment. Thereafter, and until 
thé temporary restraining order was issued herein, the several shops 
of plaintiffs were picketed by striking employées ; in many cases there 
were from 3 to 20, or more, pickets employed around and about the 
shops of plaintiffs, or some of them. During this picketing many un- 
lawful and unpeaceful acts were committed by the pickets, such as call- 
ing the various potential employées, and divers employées vvho con- 
tinued in the employment of plaintiffs, vile and opprobrious names; 
there were instances of domiciliary visits, accompanied by threats, 
and various other things of a like nature too numerous to mention. 

Thèse unlawful acts prevented plaintiffs from employing other 
workmen to take the places of the strikers, so that plaintiffs were un- 
able to manufacture the goods necessary to fill both the interstate and 
intrastate orders which they had on hand. Many of the goods — in 
fact, the larger proportion thereof — which plaintiffs would hâve made, 
but were in the mode above mentioned prevented from making, would 
hâve been shipped, when manufactured, to other states, to fill what is 
called in the record "interstate orders." There was no actual interfér- 
ence with, or hindrance of, any,. interstate movement, or shipment, 
of any goods made by plaintiffs, or by either of them, for the yery sim- 
ple reason that the goods designed for interstate shipment bave never 
come into existence, on account of the interférence mentioned ; for, as 
forecast, thèse goods could not be manufactured, because, the plain- 
tiffs' former workmen struck and quit, and other workmen could not 
be obtained to manufacture them, thèse potential workmen. being kept 
away by a too numerous picketing and by threats and intimidation. 
Such goods as were actually made by plaintiffs hâve been shipped in 
interstate commerce (when such was their destination) without let or 
hindrance. The methods used by défendants in preventing plaintiffs 
from obtaining other workmen hâve been, aS stated, in numerous 
proven instances, unpeaceful and unlawful. 

Barring the questions- of jurisdiction, and the existence of a con- 
spiracy, plaintiffs are unque.stionably entitled to the relief by injunc- 
tion for which they prayed. Indeed, counsel for défendants seemingly 
concède this in a tacit way, because the burden of counsel's contention 
is bottqmed solely upon the alleged phases of jurisdiction and absence 
of a conspiracy. There is no diversity of citizenship involyed in the 
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case. If this court has jurisdiction at ail, it gets it solely perforée the 
provisions of section 1 of the so-called Sherman Anti-Trust Act (26 
Stat. 209 [Comp. St. § 8820]). 

[1] Upon this point it is urged that, since the goods of plaintiffs, 
vvhich they intended to ship in interstate commerce when they came in- 
to existence, were not in existence at the time défendants unlawfully 
interfered with plaintiffs' business, the case does not fall either vvithin 
the purview or protection, of the Sherman Anti-Trust Act, supra, and 
therefore this court has no jurisdiction. Confessedly the point urged 
is at leas;t, on principle, a close and difficult one. So much of the lan- 
guage of the Sherman Anti-Trust Act, supra, as seems pertinent to 
this question, reads thus: 

. "Every contfact, combinatioii, In the form of a trust or otherwise, or 
coilspiracy, in restraint of trade ot commerce among the several states, or 
with foreign nations, is hereby declared to be illégal." Section 1, Act July 
2, 1890, e. 647, 26 Stat. 209. 

Pursuant to the provisions of section 4 of the Sherman Anti-Trust 
Act (Comp. St. § 8823), supra, jurisdiction to en force compliance with 
the provisions of the act by injunction is conferred upon the fédéral 
District Courts, sitting as courts of equity. When we read sections 1 
and 4 together, and convert the définitions of section 1 into plain and 
concise langu'age, it is simply provided that every conspiracy in re- 
straint of iiitefstate commerce may be enjoined in a fédéral court, 
subject, of course, in a labor dispute tp the qualifications set out in the 
Clayton Act. It is strenuously contended by learned counsel for de- 
fendants that, when Congress referred in the Sherman Anti-Trust Act 
to restfaints of interstate commerce, it held in mind the usual and ordi- 
nary définition of such commerce, and that the questions of- when such 
commerce begins and when it ends are referable to the well-known 
définitions of this commerce, which hâve long been well settled in the 
fédéral courts. 

lUustrating this view, and this contention, it was held in the fairly 
early case of In re Greene (C. C.) 52 Fed. loc. cit. 113, in an opinion 
renderedby Judge (afterwards Mr. Justice) Jackson, that : 

"\yhen the [interstate] commerce begins is détermined, not by the character 
of tlie commoditS^, nor by the intention of the owuer to tran.sfer it to another 
State for salé, nor by his préparation of it for transportation, but by its actual 
delivery to a common carrier for transportation, or the actual commencement 
of its transfer to another state. * * ♦ Neither the production or manu- 
facture of articles or commodities which constitute subjects of commerce, and 
which are intended for trade and trafflc with citizens of other states, nor the 
préparation for their transportation from the state where produced or matm- 
factured, prior to the commencement of the actual trausfer or transmission 
thereof to another state, constitutes that interstate commerce which cornes 
within the regulating power of Congress." 

This définition of interstate commerce, with référence to when it 
begihsj learned counsel for défendants urge, has been very lately af- 
firmed and followed by the Suprême Court of the United States in the 
case of Hammer v. Dagenhart, 247 U. S. loc. cit. 272, 38 Sup. Ct. 529, 
531 (62 L. Ed. 1101, 3 A. L. R. 649, Ann. Cas. 1918E, 724), where it 
wâs said: 
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"Over Interstate transportation, or its incidents, the regnlatory power of 
Congress is ample, but the production of articles, intended for Interstate com- 
merce, is a matter of local régulation. 'When the commerce begins is de- 
termined, not by the character of the commodity, nor by the intention of tlie 
owner to transfer it to another state for sale, nor by his préparation of it 
for transportation, but by its actual dellvery to a common carrier for trans- 
portation, or the actual commencement of its transfer to another state. Mr. 
Justice Jackson, In re Greene, 52 Fed. 113. This principle has been recognized 
often in this court. Coe v. Errol, 116 U. S. 517 ; Bacon v. Illinois, 227 U. S. 
504, and cases cited. If it were otherwise, ail manufacture intended for In- 
terstate shipment would be brought under fédéral control, to the practical ex- 
clusion of the authority of the states — a resuit certaiuiy not contemplated by 
the framers of the Constitution, when they vested in Congress authority to 
regulate commerce among the states. Kidd v. Pcarson, 128 U. S. 1." 

The above vvell-known and we!l-settled définition, touching when ar- 
ticles made in one state and intended for. sale in another begin their 
travels towards such other state, so as to bring them within the cori- 
stitutional power of Congress to regulate Interstate commerce, ordi- 
narily would be regarded as conclusive upon the courts in con- 
struing the language used in the first section of the Sherman Anti-Trust 
Law. If the matter were one of first impression in this circuit, I would 
feel constrained to agrée with counsel for défendants, and to hold 
that the above well-settled définition touching when interstate com- 
merce begins ought to be applied to that term, as used in tlie Sherman 
Anti-Trust Act, supra. But the matter is not one of first impression 
in this circuit. Therefore it is my duty, regardless of any personal 
views or convictions which I may hold upon the subject, to defer to 
and follow what I am forced to consider the view taken by the Circuit 
Court of Appeals of the Eighth Circuit. 

In the case of Dowd v. United Mine Workers of America et al., 
235 Fed. 1, 7, 148 C. C. A. 495, loc. cit. 501, it was said by the 
Circuit Court of Appeals of this Circuit that: 

"Home of the coal companies were not actually engaged in interstate com- 
merce at the time the alleged acts were committed by the défendants ; but 
they were preparing to do so, and were prevented from so doing, as they al- 
lège, by the wrongs of the défendants. It was held in Pennsylvania Sugar 
Rellning Co. v. American Sugar Refining Co. et al., by tho Circuit Court of 
Appeals of the Second Circuit, 166 Fed. 254, 92 C. C. A. 318, that: 'A con- 
spiraey to prevent a manufacturer, who procures his supplies and disposes of 
his products by means of interstate commerce, from engaging in business at al!, 
iiece.ssarily places restraints upon such commerce. Its tiow is restricted and 
intei-rupted. The importation and exportation of articles of commerce are 
directly prevented, and none the less so because tho conspiracy may be of so 
wide a scope as to interfère witli interstate commerce also.' To the same 
effect Is Thomsen et al. v. Union Castle Mail Steamship Go. et al., 166 Fod. 
251, 02 C. C. A. 315 (2d Circuit). 

"It is next objected that the alleged wrongs of tlie défendants do not con- 
stitute an interférence with interstate trade or commerce. We do not tliink, 
since the cases of Loewe v. LawlOr, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. Ed. 
488, 13 Ann. Cas. 815, and Lawlor v. Loewe, 235 U. S. 522, 35 Sup. Ct. 170, 5!) 
Ia Ed. 341, it can be said that this can be considered an open question. In ren- 
d(>ring the opinion of the Suprême Court when the case was last before it. 
Justice Holmes said: 'The .substance of the charge is tliat the plaintilïs were 
hat manufacturers who employed non-union labor ; that the défendants were 
membcrs of the United Hatters of North America and also of the American 
Fédération of Labor : that, in pursnance of a gênerai scheme to unionize tl»? 
labor employed by the manufacturers of fur bats (a purpose previously made 
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effective agalnst an btit a few manufacturers), the défendants and other 
lûenibers pf tMè United Hatters caused the American Fédération of Labor to. 
déclare a boycott against the iplaintiffs, and against ail hats soldby the 
plaintiffs to dealers in other states and against dealers who should deal in 
them ; and Wiât they carried otit their plan witli such suecess that they hâve 
restrained oi" destroy'éd thei plalhtiff's commerce wlth other states.' This 
charge being proven, thè learned justice further said (235 U. S. 534, 35 Sup. 
et. 1T2, 59 L. Ed. 341) : 'We agrée virith the Circuit Court of Appeals that a 
combinatlon and conspiracy forbidden by the etatute were proved, and that 
the question Is narrowpd to the responslbility of thg. Retendants for what was 
done by the sanction ând procurement of the societïes above named?" 

Again, touching the f ar-reaching power of section 1 of the Sherman 
Anti-Trust Act, supra, it was said by the Suprême Court of the United 
States in Eastern States Lumber Association v. United States, 234 U. 
S; œo, 34 Sup. Ct. 951, 58 L. Ed. 1490, E. R. A. 1915A, 788, that that 
section broadly condemns ail combinations and conspiracies which 
restrain the free and natural flow of trade in the channels of interstate 
commerce. After the décision of the Circuit Court of Appeals of the 
Eighth Circuit, in the case of Dowd v. United Mine Workers, etc., 
supra, the latter case, under the style of United Mine Workers of 
America v. Coronado Coal Co., was again before the Circiiit Court of 
Appeals of this Circuit in 258 Fed. 829, 169 C. C. A. 549. The ques- 
tion of jurisdiction was again raised and seemingly, strenuously urged. 
The court refused to re-examine the question of jurisdiction, bottomed 
there, as hère, upon the construction of the provisions of the first sec- 
tion pf the Sherman Anti-Trust Act, but contented itself with saying 
upon this point : 

"The learned covinsel for défendants neither in thelr volnminous brief (326 
printed pages) nor in their oral argument questioned thèse statements of 
faets, nor did they seriously attack the sufflciency of the évidence, but they 
insist that they do not estahlish that the plaintiffs were engaged in interstate 
commerce, and therefore thèse acts were not in violation of the Sherman Act. 
The leading case relied on is tJnited States v. Knight, 156 TJ. S. 1, 15 Sup. Ct. 
249, 39 L. Ed. 32a, but this case, if not expressly overruled, has been niuch 
weakened by the later décisions of thé Suprême Court, and it was so held 
by this court when this Case was hère before. 235 Fed. 1, 8, 148 0. C. A. 495. 
As this court, whçn this case was hère before, held that the alleged wrongs 
and torts pf the défendants charged in the complaint, and which at tlie trial 
were establishèd by substantial évidence, eonstitnted an interférence with in- 
terstate commerce, and violated the Sherman Act, that opinion is the law of 
the case, and cannot be again re-examined." 

I need not gô into the spmewhat complicated facts before the^ court 
in the Dowd Case,, supra. It will suffice to say that, if the coal çom- 
panies which were the plaintiffs therein, were, upon the facts, engaged 
in interstate cortimercé,^ then the plaintiffs hère are also, upon the 
facts, engaged, aiid were at the time of the happening of the matters 
and things herein complained of engaged, in interstate commerce. 
In the Dowd Case, the coal, or much of it, which was intended for 
interstate commerce, but which was prevented f rom flowing therein by 
the unlawful acts of the défendants there, had not been mined, and 
therefore was not in existence as a commodity of any sort of commerce 
for transportation ; moreover, one of the plaintiffs had not engaged in 
business at ail, but waS preparing to do so, and was prevented by de- 
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fendants therein from so doing. So, also, hère the gobds for which 
plaintiffs had orders in interstate commerce, and which were to be 
manufactured for shipment therein, were not in existence. They were 
prevcnted from coming into existence by the conspiracy of défendants 
and by the unpeaceful and unlawful overt acts done and committed by 
défendants in the carrying ont of the conspiracy. The broad language 
of the Dowd Case regarded, the additional fact in that case that a 
loaded car of coal was actually destroyed would seem too negUgible a 
factor to call for a différence in the rule. 

Therefore, following the rule so clearly announced in the Dowd Case 
and the Coronado Coal Compariy Case, as in duty bound, I am con- 
strained, regardless of my own views, to hold that the plaintiffs hère 
were engaged in interstate commerce, and that the acts bf défendants 
opérât ed as restraints upon that commerce within the purview of the 
first section of the Sherman Anti-Trust Act. 

[2] I tnay dispose of the question of the existence of the conspiracy 
more briefîy and with less difficulty, at least in my own mind. In order 
to do this logically, a brief référence may again be made to the fa,cts. 
Thèse facts substantially are that, efforts to agrée with plaintiffs on a 
new contract of employment having failed, the local unions, who are 
the défendants hère, immediately called a gênerai strike against the 
shops of ail of the plaintiffs, and thereupon practically ail of the 
employées of plaintiffs quit work, and many of them began to picket 
plaintiffs' shops. This picketing was done in a way that was not law- 
ful, and which is not legally permissible, even under the broad provi- 
sions of the Clayton Act. Défendant unions appointed committees to 
take charge of and manage this strike, which, of course, largely meant 
to manage the pickets who were engaged in picketing the shops of 
plaintiffs. No extra pay seems to hâve been given to those mem- 
bers of the union who did picket duty, though apparently the pickets 
(as were others of the striking employées) were paid strike benefits 
by the respective unions to which they belonged. The pickets volun- 
teered for duty, but, as said above, they were in charge of the commit- 
tees of the local unions. If thèse pickets committed unpeaceful and 
unlawful acts, therefore, absent any protest or disciplinary action by 
the local unious, the latter are liable for such acts. The unions can- 
not be heard to say that, having charge of and controUing thèse pickets, 
they are not to be held liable for the divers unlawful acts done by the 
pickets. If it be said that the unions in such case should hâve some 
knowledge or notice of the unlawful acts committed by pickets em- 
ployed by them, and I think this ought to be conceded, the answer is 
that such knowledge and notice may be inferred.from ail the facts and 
circumstances shown by the évidence. 

[3] Neither is it necessary to prove the conspiracy alleged in the 
complaint by direct évidence. Such a conspiracy may be shown by 
circumstantial évidence. If the rule were othérwise, it would ordi- 
narily be impossible to éstablish a conspiracy in any case; a fortiori, 
in a labor dispute. 

I conclude that the facts and circumstances disclosed a conspiracy 
within the meaning of the law, and that the direct and positive efîcct 
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of that conspïracy was to hurt and injure the interstate commerce of 
plaintiffs, as that commerce has been defined in this circuit. 

It follows that the permanent injunction prayed for by plaintiffs 
ought to be granted. Let a decree be drawn accordingly. 



KAUSCH V. MOORE, Internai Revenue Collector. 

(District Court, E. D. Missouri, E. D. December 9, 1920.) 

No. 5463. 

1. Internai revenue '©=45 — Injunction niay issue to restrain collection of 
penàlties under Volstead Act. 

Rev. St. § 3224 (Comp. St. S 5947), foi'bldtliug an Injunction against 
the collection of an Internai revenue tax, does not apply to a collection 
by distress proceedings of the penalty, imposed by Volstead Act, tit. 2, 
§ 35, of $ï)00, in addition to the double tax on one vvlio unlawfuUy sells 
intoxieating liquor. 
3. Constitutional law <S=>318 — ^Internai revenue ©==3 — Collection of "penalty" 
under Volstead Act by distraint without hearing violâtes due process. 

Withln Volstead Act, tit. 2, § 35, providing that a person uulawfully 
selling liquors shall be liable for double the internai revenue tax, with 
an additional penalty of .fSOO on retail dealers, the vvord "penalty" is 
used in its ordinary légal meaning as a sum of money whlch the law 
exacts by way of punisliment for tlie doing of some act vvhich the law 
forblds, or for the failure to do some act wliich it requires to be done, not 
a.s a synonym for "fine," since the act elsewhere provides a fine for that 
offense, and if that section be construed to authoriKe Commissîoner of In- 
ternai Revenue to coUoct the penalty by distraint of property without 
granting a day in court to the person charged with violation, it is in- 
valid, as authorizing taking of property without due process of law. 

[Ed. Note. — For other définitions, sce Words and Phrases, First and 
Second Séries, Penalty.] 

3. Internai revenue <^=>45 — Rigfat to recovcr penalty paid as tax does not 

prevent injunction. 

An injunction may be granted to restrain illégal distraint of property 
for collection of the penalty in addition to the double tax imposed for 
unlawful sale of liquor by Volstead Act, tit. 2, § 35, notwitlistanding the 
right to pay such penalty under protest and bring suit to recovcr the 
payment since Rev. St. § 3224 (Coïnp. St. § 5!)47), does not âppTy to such 
penalty, and the remedy by payment of subséquent reeovery is not adé- 
quate, especially where the pérson asse.ssed has not sutlicient îunds to 
make payment, and the sale.of his goods ou distress would practlcally 
ruin his business. ; 

4. Internai revenue <2=>45— Collection of double tax for violation of law 

cannot be enjoined. 

Rev. St. S 3224 (Comp. St. § 5947), prohibits an injunction to restrain 
the collection of the double internai revenue tax imposed on one who il- 
legally sells Intoxieating liquor by Volstead Act, tit. 2, § 35, so that a 
bill to restrain the distraint of goods by the collector for the euforceuient 
of that tax and the penalty in addition thereto must be dismissed, un- 
less the plaintiff has paid or tendered tiie double tax imposed upon him. 

In Equity. Bill by John Kausch against George H. Moore, Collector 
of Internai Revenue, First District of Missouri. On motion to dis- 
miss plaintiff's bill. Motion sustained. 

cgsaPor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Walter N. Davis, of St. Louis, Mo., for plaintiff. 

James E. Carroll, U. S. Atty., of St. Louis, Mo., for défendant. 

PARIS, District Judge. Plaintiff filed his bill in equity to enjoin the 
défendant, as collector of internai revenue of the First district of Mis- 
souri, from seizing and selling the property of plaintiff under distraint 
for the taxes and penalty, alleged to hâve been incurred by the plain- 
tiff, pursuant to the provisions of section 35 of the Volstead Act (41 
Stat. 305). Défendant moved to dismiss plaintiff's bill as being with- 
out equity. 

Ail facts well pleaded in the bill are in conséquence admitted for the 
purpose of determining this motion. Thèse facts substantially are 
that défendant is thrcatening to seize and sell the property of the plain- 
tiff to pay certain double taxes and the penalty which section 35 
of the Volstead Act, supra, provides may be assessed and collected 
from those who engage in the sale of intoxicating liquors at retail, in 
violation of said act. ïn order that the précise situation may be ap- 
preciated I quote from plaintiff's bill : 

"Plaintiff further states that on or about the 20tli day of Aprll, 1920, the 
Commissloner of Internai Revenue for the United States of America, baslng 
his acts on reports of investlgators aeting for the ÎJnited States, and state- 
ments contained in said reports, submitted to him, that plaintiff had violated 
some of the provisions of the National Prohibition Act, title 2, assessed on 
the March list, 1920, under section 3.5, titl(> 2, of said act, the plaintiff a sum 
in double the amount heretofore required to be paid by a retailliquor dealer, 
to wit, $20.48, wlth an additional penalty of .'jnoo on retail dealei's, as provided 
by said section, ançl further sum as a penalty to wit, .$2.60. 

"Plaintiff further states that the Commissloner of Internai Revenue, as 
aforesaid, lias transmitted to tlie said George H. Moore, collector as aforesaid, 
the aforesaid assessm(>nt against plaintiff in a sum in double the amount 
heretofore required to be paid by retail liquor dealers, to wit, $20.48, with an 
additional penalty of $500 on retail li(iuor dealers, as provided by ^id section, 
and the further sum as penalty of $2.00 for collection from plaintifE by a 
warrant of distraint or otherwlse. 

"Your plaintifE further states that he is a person of small nieans and 
father of a large family, and that he is niailitaining a small mercantile busi- 
ness in the city of St. Louis, Missouri, on wiiich he owes a large sum of 
money secured by mortgage, and in addition theretp large sums of money 
to his creditors for mercantile supplies. 

"Plaintiff further states that deféndattt, George H. Moore, collector as 
aforesaid, upon the request and order of the Commissloner of Internai Reve- 
nue, and of his own volition, is threatening and it is lus purpose to levy a 
warrant of distraint, and seize upon the business, goods and chattels, prop- 
erty, and effects of plaintiff tor the purpose of collecting the aforesaid as- 
sessment and penalties amounting to $ , for the purpose aforesaid. 

"Plaintiff states that he has no adéquate remedy at law, and that if 
défendant levies a warrant of distraint and seizes upon plaintiff's business, 
goods, and chattels, property, and effects, it will deprive plaintifï of his means 
of earning a livelihood, will ruin his business, and cause his wif e aud chil- 
dren to be in want and distress ; that he has no ready money with which 
to pay said assessment and has been unable to procure the same." 

The spécifie provisions of the Volstead Act invoked, as warranting 
the distraint threatened, read thus : , 

"No liquor revenue stamps or tax receipts for any illégal manufacture or 
sale shall be issued in advance, but upon évidence of such illégal manufacture 
or sale a tax sliall bc assessed against, and collected from, the person re- 
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spoiisible for such illégal manufacture orsafe In double the. amount now pro- 
\'ided by law, wlth an additional penalty 6f $500 on retail dealers and $1,000 
on manuîachirers. The payment of such tax or penalty shall give no right 
to engage in the manufacture or sale of such liquor, or reiieve anyone from 
eriminal liability; Bor shall this Act relievè any person from any liaibility, 
civil or eriminal, lieretofore or hereafter Incurred under existing laws. 

"The Commissioner, with the approval of the Secretary of the Treasûry, 
may compromise any civil cause arlsing under this title befdre bringing ac- 
tion in court;; and wîth the approval of the Attorney Gteneral he may com- 
promise any sùch cause after action thereon bas been eommenced." 

[1] Upon the motion to dismiss the bill, it is urged that injunction 
will net lie to restrain the collée tien of a tax. This contention, so far 
as it is applicable to the facts, is xvell taken and must needs be sus- 
tained. Dodge v. Osborn, 240 U. S. 118, 36 Sup. Ct. 275, 60 L. Ed. 
'557. But this rule applies, in my opinion, only to so much of the 
amount threatened to be exacted as in fact constitutes a tax ; it ought 
not to apply to a penalty even though such penalty could be paid under 
prptest ; and thereupon, if such payment be not warranted by law, be 
recovered back by an action at law directly against the collector. So 
much the more so, should injunction be not refused. when, as hère, 
the payment thereof would be impossible without ruining plaintifï in 
business and property. If, then, the exaction of the penalty claimed 
should be held to be at this time, and in the mode threatened, unlaw- 
ful, injunction ought to lie as against so much of the threatened ex- 
action, if any, as is unlawful. Asstated, injunction will not lie to 
prevent the collection of a tax, or even to prevent the collection of 
such tax, when, as hère, the amount thereof is doubled upon the con- 
tingency of the violation of the law, by the forbidden sale, or manu- 
facture of liquor. In such case section 3224, R. S. (Comp. St. § 5947), 
applies and forbids an injunction against the collector. Dodge v. Os- 
born, supra. 

But it would seem to be fairly clear that a statute which merèly for- 
bids injunction as against a tax ought not to be so extenâed as to in- 
clude injunction against the enforcement of a penalty. Certainly, this 
ought not to be donc in a case wherein the manner of the collection, as 
liere, is not warranted by law. ' In reaching this conclusion, I start 
with the assumption that the imposition of the penalty is clearly with- 
in the power of Congress under the provisions of the Eighteenth 
Amendment to the Constitution. So much being conceded, the question 
arises whëther the Commissioner of Internai Revenue has the author- 
ity, merely ùpon reports of investigatprs to the effect that plaintifï 
has unlawfully sold liquor at retail, to assess such penalty, and with- 
out notice to the plaintiff, and without an opportunity anywhere given 
him to be heard, to empower the défendant collector to distrain plain- 
tiff's propefty topay the penalty so asseSsed? 

The provisions of section 35, pf the Volstead Act, supra, are regretta- 
bly meager as to the quantum of évidence required, and as to the détails 
of the procédure to be folldwed. Om this point the act merely says: 

"Upon évidence of such illégal manufacture or salé a tax shall bé assessed 
against, and collected from, the person responsible for such illégal manufac- 
ture or sale in double the amount novf provided by law, with an additional 
penalty of $500 on retail dealers. 
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[2] Nothing anywliere is provided as to the nature of the évidence 
on which the Commissioner of Internai Revenue may act in assessihg 
such penalty, nor as to the manner of collecting such penalty after 
he has assessed it. The languàge of the act çontains no express provi- 
sion for the collection of the penalty by a civil action. Section 35 of 
the Volstead Act, supra, does contain in a separate clause, which I 
quote above, a provision whereby contingent permission is given to the 
Commissioner of Internai Revenue to "compromise any civil cause 
arising under this title (title 2) before bringing action in court." It 
is wholly impossible to say with certainty that the clause last above re- 
fers, among other things, to an action brought to recover the penalty 
provided for in the body of the section. The appositeness of the 
procédure, and the placing of the provision in the same section where- 
in the penalty is provided for, lend some color to the view that Con- 
gress meant to providè for the collection of the penalty by a civil ac- 
tion, vi^hich action could be, upon the contingency statéd, compromised 
by the payment of a less amount than that written in the statute. 

Pursuant to other provisions of the Volstead Act, the plaintiff hère 
may, upon conviction on thé criminal side of the court, "be fined not 
more than $1,000, or imprisoned not more than six months." Section 
29 of Act of October 28, 1919. The imposition of the double tax and 
of the penalty provided by section 35, supra, are therefore in the na- 
ture of addîtional punishments for the same offense. In short, there 
exist under this act a fine, a double tax, and a penalty, as punishments 
for one and the same offense. Thèse considérations regarded, the word 
"penalty," as used in the act, would seem to hâve been used by Con- 
gress in the usual and ordinary légal meaning of this word, which 
meaning is fairly well-settled law. A penalty is a sum of money, which 
the law exacts by way of punishment, for ILhe'doing of some act, which 
the law f orbids, or for the f allure to do some act, which the law re- 
quires to be done. It is true, as the définition foreshadows, that some- 
times the word "penalty*' is undoubtedly used as a synonym of the 
word "fine"; but as used in the Volstead Act it cannot fairly be so 
construed, because by another provision of the act a fine as such is 
clearly provided for. Moreover, no authority can. be conferred by 
Congress upon the Commissioner of Internai Revenue to imposé a 
fine in the strict sensé of that word (Wong Wing v. United States, 
163 U. S. loc. cit. 237, 16 Sup. Ct. 977, 41 L. Ed. 140); a fortiori, 
without a trial, ùr any sort of hearing theretof ore had, as hère. 

Ordinarily the well-settled procédure is that penalties are recovera- 
ble in only one of two ways ; that is, either by a criminal prosecution, 
or by a civil action. Neither one of thèse methods has been or is be- 
ing followed hère, and so far as the Commissioner of Internai Revenue 
is concerned, he' has no authority to follûw the former. I think the 
law, the status of the case, and the circumstances, as wéll as the argu- 
ment, eliminate recovCry by the Comniissioner of Internai Revenue or 
by his agent, the défendant hère, by way of a criminal prosecution. 
If the plaintiff is to enjoy that due process of law which the Consti- 
tution guarantees to him, the inference seems obvious. It ought to 
foUow that recovery of this penalty cannot be had by distraint under 
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the situation now presented. For it seems clear beyond much question 
that the plaintiff has net had his day in court; that no opportunity 
whatever has been afforded him to contest the truth of the reports on 
•yvhich the Commissioner of Interrial Revenue acted in assessing the 
penalty of $500 against him. Therefore to allow his property to be 
talten by distraint and sold, to pay this penaUy, would in my opinion 
be to take: it and sell it without due process of law. The questions pre- 
sented do not call for a ruhng as to vvhether the fact of a prier plea 
of guilty, or the fact of a conviction on the criminal side of the court, 
would constitute such évidence of an illégal sale as would warrant the 
assessment and collection by distraint .as hère attempted. This is so 
because the case h^s not yet proceeded to that stage. 

[3] It is urged that plaiptiâ: has no standing in equity; that his 
remedy is upon the law side of the court ; that he may pay this pen- 
alty under protest, and then sue at law to recover back the payment 
so made by him. As forecast above, this contention is bottomed large- 
ly upon the statute (section 3224, R. S.) cited. But I do not think 
that this statute bas any application to thç situation presented by the 
facts before me. It is, of course, true that plaintiff might if he had 
the means — that is, if he were finançially able to do so — pay under 
protest the penalty hère threatened to be exacted f rom him by distraint, 
and then sue at law to recover back thp money so paid by him. But if 
the case does not fall within the provisions of the statute, supra, which 
expressly forbids injunction, then he is not bound to so pay and sue, 
and the well-known ^nd ancient ryles of equity ought to apply, and I 
am of opinion do apply, in such cases as this. Absent the compelling 
force of section 3224, R. S., the remedy at law is not adéquate to af- 
ford rehef to plaintiff. 

It is also contended that the case of Oceanic Navigation Co. v. 
Stranahan, 214 U. S. 321, 29 Sup. Ct. 671, 53 L. Ed. 1013, is deci,sive 
of the question presented hère. Section 9 of the act (32 Stat. p. 1213) 
held in judgment in the Stranahan Case, supra, conferred pcY^er on 
a merely administrative oificer to assess a fine — synonymous with "pen- 
alty" as used in the act — of $100 against any steamship company which 
might bring immigrants to the United States, when such immigrants 
were afflicted with. certain diseases. The power was also conferred to 
refuse clearance papers to ships so offending till the penalty assessed 
should be paid. The latter power, of course, forced payment under 
the strongest duress. The power of an administrative ofificer to as- 
sess the penalty was there, as hère, strenuously assailed. The action 
bèing at law to recover the money paid under duress exercised in the 
manner stated, the court denied the recôvèry. In the Stranahan Case, 
a hearing of a sort was provided for; hère there is no hearing of any 
sort anywhere provided for before the assessment of the Commis- 
sioner of Internai Revenue is made. Nor thereafter is there any pos- 
sible hearing open to plaintiff, till subséquent to payment, and then 
only by wây of an action at law to recover back the sum exacted from 
him. 

I am not able to construe the Stranahan Case as being so far-reach- 
ing in principle as to apply hère. If the penalty hère in question could 
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be viewed merely as an intégral part of tlie taxes charged, or as in the 
nature of a surtax thereon, and not as merely punitory, some author- 
ity to uphold distraint for' its summary collection might be found in 
the cases. But such a construction does palpable violence to the statu- 
tory facts. Among- other things, the aniount of the penalty is many 
times greater than the tax assessed, even when the latter is doubled. 
If a penalty can be added by doubling the tax, and then penalty after 
penalty thereafter again added, ail in the name of taxation, and be so 
denominated, then the entire substance of the accused citizen can, with- 
out any trial, hearing, or conviction, be thus confiscated and sold under 
distraint. 

[4] Against the collection of the taxes eo nomine, as provided by 
the statute, I am of the opinion no injunction will lie, for the reasons 
already stated. It was the duty, however, of the plaintifï to pay ail 
such sunis as are, in section 35 of the act in question, specifically call- 
ed "taxes." He could hâve paid such under protest and hâve sued to 
recover them back. So much, then, of the threatened distraint was 
warranted; and since it was the duty of the plaintifï to pay, he can- 
not enjoin collection of the tax bill presented till he has paid ail that 
is collectable by distraint. This is practically the universal rule in equi- 
ty in ail of the many jurisdictions, wherein the collection of alleged il- 
légal taxes may be enjoined. Before plaintifï can be heard to apply 
for injunctive relief, he must pay or tender ail lawful taxes; so hère 
he must pay or tender ail taxes eo nomine which said section 35 of 
the Volstead Act provides may be assessed against him. Plaintifï in 
his bill avers neither payment nor tender, nor does he even offer to do 
equity, by paying any sum or sums which may be found to be legally 
due from him, or collectable from him by distraint. 

Summing up, therefore, I think he must, as a condition précèdent 
to injunctive relief, either hâve paid or tendered to the défendant ail 
taxes assessed against him. He may, of course, as forecast, pay un- 
der protest, and later sue to recover back such payment. But he need 
not, in my view, either tender or pay the penalty specifically provided 
in the statute in question under that name. Against the collection of 
this penalty, at this time and under the circumstances existing and by 
the mode threatened, injunction will lie on a sufhcient bill. For the 
reason given, however, the motion to dismiss ought to be sustained to 
the bill as filed. 

Let it be so ordered. 



Ih re GUNZBERGER. 

(District Court, M. D. Pennsylvanla. September 1, 1920.) 

1. Bankruptcy "2=>396(1) — Exemption riglits goveriieil by state law. 

Under the Bankruptcy Act (Comp. St. §§ a^Sô-fleoG), the rights and 
practlce relating to exemption are governed by the state law. 

2. Exemptions <^=»88, 89 — Debtor may waive, but not assign. 

Under the law of Pennsylvanla, the rlght of the debtor to claim prop- 
erty as exempt from the exécution is a personal privilège, wliich lie 
may waive, thongh he cannot assign it. 

®=sFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Bankruptcy "§=400(3)— Exemption mnst be claimed in property, noi in' 

proceeds of saJe.. 

Under the laws of Pennsylvanla, a bankrupt can claim as exempt only 
the property itself, ànd cannot claim the exemption as to the proceeds 
of a sale of the property, ■whlch was exempt. 

4. Bankruptcy <S==400(3) — ^Execution créditer cannot follow proceeds of 

saie of exempt property. 

A ereditor in whose favor the debtor had before bankruptcy waived 
exemption, and who had secured an exécution lien upon the property 
wlthin four months before bankruptcy, cannot claim under hls lien on 
theexemift property, which alone was unaffected by the bankruptcy pro- 
ceedings, the différence in money between the value of the exempt 
property claimed by the bankrupt and the ifSOO allowed by law, slnce" he 
cannot follow the proceeds of exempt property, any more than the bank- 
rupt himself could. 

5. Bankruptcy 'S=5'399(l) — ^Banltrupt waives exemption by failure to claim it. 

Where a bankrupt fails to claim hls exemption within time specifled 
by Bankruptcy Act, S 7, cl. 8 (Comp. St. § 9591), or before a sale of his 
assets as required by the state law, his right thereto is waived. 

6. Bankruptcy <S=395(1) — Exemption riglit cannot be assigned» 

To permit an exécution ereditor to recover from the trustée in bank- 
ruptcy the différence between the value of the property claimed by the 
bankrupt as exempt and the amount of exemption allowed by state law 
would be to permit an assignment of the bankrupt's right of exemption, 
which is contrary to the state law. 

In Bankruptcy. In the màtter of the estate of William Gunzberger, 
bankrupt. Pétition by the J. E. Dayton Company to hâve a sum of 
money awarded to them as a secured claim was denied by the référée, 
and petitioner asks for review. Décision of référée affirmed. 

The follcAving is the opinion of Crandall, Référée : 

Prior to the adjudication in bankruptcy, J. E. Dayton Company entered 
judgment in the court of eommon pleas of Lyooming courity against William 
Gunzberger, and issuod a test, fi. fa.ito Potter county. This judgment was 
entered upon a judgment note containing a waiver of exemption. Upon this 
exécution a levy was made by the sheriff of Potter county upon the Personal 
property of the bankrupt. Prior to the sale a pétition in bankruptcy was filed 
in the District Court, and a restraining order issued and served upon the 
sheriff. Afterwards William Gunzberger was declared bankrupt. 

The bankrupt filed the schedule required by law and the rules of the Su- 
prême Court, and claimed as his exemption, under the Pemisylvanla statute, 
certain spécifie property (household goods) which he valued at $185. The 
bankrupt made no other or further claim for exemption. This property 
claimed as exempt was appraised and set apart by the trustée to the bankrupt. 
Subsequently, on the pétition of J. E. Dayton Company, the restraining order 
was modifled, so as to permit the sale by the sherifE of the said exempt prop- 
erty awarded set aside to the bankrupt. 

On February 4, 1920, J. E. Dayton Conipany filed a pétition settlng forth 
substantially the foregoing facts, and askétf that the sum of $115 be awarded 
to them as the différence between the $300 exemption and the value of the 
property as claimed by the bankrupt for his exemption. A rule to show cause 
was granted upon this peàtion, returnable at the office of the référée Febru- 
ary 14, 1920. By consent of counsel this hearing was eontinued and A. F. 
Jones, attorney for Léon P. Root, trustée, filed an answer in the nature of a 
demurrer to the pétition «f the J. B. Dayton Company. 

Before filing this pétition, the said J. B. Dayton Company, after the sale of 
the exempt property, filed an amended claim, which was allowed by the 
référée so that the claim stood as $300 secured and $598.48 as an unsecured 

©i^oFor other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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claim. It is upon the $300 secured portion that this company bases Its claim 
for tiie ?115 allowance. 

No claim for exemption was filed by the bankrupt other than that in his 
original schedule listing household goods to the amonnt of $185, nor has he 
made any claim for any proceeds derived from the sale of his property. The 
assets were entirely personal property and were converted into money by the 
trustée. The faets in the case are ail shown by the records and conceded in 
the pleadlngs and arguments. 

The question submitted to the référée was: Can an exécution creditor, 
with a lien by levy on Personal property prior to an adjudication In bank- 
ruptcy, claim funds secured by the trustée to the extent of the différence 
between the property set aside to the bankrupt, and his Pennsylvania $300 
exemption, when the bankrupt has not made any further claim for exem]>- 
tion? 

[1, 2] There is no doubt that, under the Bankruptcy Act (Comp. St. §§ OôSH- 
9650), the practice and exemption rights are governcd by the Pennsylvania 
law. Under this law it is thoroughly settled that a person can waive his 
exemption in favor of his creditors, for the reason that it is reeognized as a 
Personal privilège. Appeal of the Overseers of the Poor of White Deer Town- 
ship, 95 Pa. 191; Kyle and Dunlap's Appeal, 45 Pa. 353. In this case Mr. 
.lustlce Woodward uses this language on page 30O: "A debtor is offered an 
exemption of .$300 by the act of 1849, if he claims it in due time. But because 
it is a Personal right he niay waive it. He is not compelled to accept the 
bounty of the statute. He is not permitted to assign it, but it is Impossible 
to say that he may not release it, and that at any time before the money 
is actually in his pocket. Heller's conduct was capriclous and unreasonable, 
beyond doubt, but the positive release of a personal right, even by a capricious 
and unreasonable man cannot be judicially set aside. And where a debtor t^ils 
to claim his exemption, or having claimed it afterwards releases it, he stands 
as if there were no exemption statute. As to him it is a dead letter." 

In Re Pfeiffer (D. C. Pa.) 19 Am. Bankr. Rep. 230, 155 Fed. 892, Ewing, 
District Judge of the Western District, said : "Under the Bankruptcy Act 
claims for exemption are to be allowed and administered under the state laws 
and in accordance with the décisions of the Suprême Courts of the respective 
States. Under the décision of the Suprême Court of this state in the case oî 
Hammer v. Freese, 19 Pa. 255, the claim for exemption in this case could not 
be allowed as made in the bankrupt's sehedules. The act of 1849 (P. L. 533) 
provides that 'property to the value of $300 shall be exempt,' etc., and does 
not permit, under the décision aforesaid, the claimant for the exemption to 
take the proceeds of property to be subsequently sold. A debtor may waive 
his right to the exemption (Case v. Dunmore, 23 Pa. 93), but may not as- 
sign it (Bowyer's Appeal, 21 Pa. 210; Bogart v. Batterton, 6 Pa. Super, 
et. 468), and he may withdraw his claim (Appeal of Overseers of the Poor, 
etc., 95 Pa. 191; Kyle & Dunlap's Appeal, 45 Pa. 353)." 

[3] It was also held in the Pfeiffer Case, last cited, that the claim under 
the Pennsylvania statute must be taken in property and cannot be claimed 
out of the proceeds of property subsequently sold. In the Freese Case, 19 
Pa. 257, this language is used : "The act speaks of property, not money. 
It requires him to elect the goods he wishes to retain, and hâve them ap- 
praised ; and property thus chosen and appraised shall be exempt from 
levy and sale. * * * There are sound reasons why he should take the 
goods or take nothing." 

To the same effect, in Bonsall et al. v. Comly, 44 Pa. 442, Justice Thompson 
on page 446 says: "The right of exemption is a personal privilège, and not 
an incident of property. If this were not so, the debtor might foUow the 
proceeds of the property after the sale. This we knovc he cannot do, as it 
is property, in case of a levy on goods or chattels, and not money which he 
Is entitled to claim. Hammer v. Freese, 7 Harris, 255." 

To the same effect are the Pennsylvania bankruptcy cases of In re Staunton, 
9 Am. Bankr. Rep. 79, 117 Fed. 507, In re Haskin (D. C.) 6 Am. Bankr. 
Rep. 485, 109 Fed. 789, In re Manning (D. C.) 7 Am. Bankr. Rep. 571, 112 
Fed. 948, and In re Von Kerm (D. C.) 14 Am. Bankr. Rep. 403, 135 Fed. 447. 
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Thèse are ail Pennsylvanla bankrnptcy cases and Judge Holland statos în 
the latter case: "Wliere » ♦ » the bankrupt files no schedule or makes 
no request upon the trustée to set aslde spécifie articles of exemption nntil 
after the sale, he must be regarded as having Vv'aived hls right of exemption, 
and he cannot claim $300 out of the procceds of sale." 

[4T The référée has been shown no authoritj? ^Yhich will give any exécution 
créditer rights superior to those of the bankrupt, and the conclusion is reach- 
ed that an exécution creditor cannot follow the proceeds from the sale of 
Personal property after they are cash in the trustée'» hands. The copy of 
the judgment entered by the J. E. Dayton Company against the bankrupt, 
on which the exécution was issued, shows the date of entry to be March 
22, 1919, on which date the test. fi. fa. was issued. The ad.iudication in this 
case was on Aprll 5, 1919. The lien obtained by the sheriff accordingly was 
not four months old, and would be rendered void under the Bankruptcy Act 
as to ail Personal property except the exempt property of the bankrupt. 

The bankruptcy court has no jurisdiction over the exempted property, ex- 
cept to make the appraisal and set It aside to the bankrupt. The right of 
creditors as to the exempted property must be determined by the state 
courts. 7 Corpus Juris, 363, § 643, citing Lockwood v. Exchange Bank, 190 
U. S. 294, 23 Sup. Ct. 7.51, 47 L. Éd. 1061, 10 Am. Bankr. Rep. 107, and other 
cases. 

[S] By clalming no other exemptions than the listed articles, this act 
of bankruptcy constituted a waiver in favor of the gênerai creditors of ail 
claims to exemption upon any other property than that speclfied. Where a 
bankrupt fails to make claim for hls exemption in the manner and within the 
time provided by the Bankruptcy Act and General Orders in Bankruptcy, 
the right of exemption is waived. In re Exum (D. C. Ala.) 31 Am. Bankr. 
Rep. 691, 209 Fed. 716; In re Gerber, 26 Am. Bankr. Rep. 608, 186 Fed. 693, 
108 C. C. A. 511. In Re Wunder (D. C.) 13 Ara. Bankr. Rep. 701, 133 
Fed. 821, It Is held that, where an involuntary bankrupt neglects to flle hls 
claim for exemption within thç time speclfied by section 7, clause 8, of the 
Bankruptcy Act, or before a sale of his assets as required by the state làw, 
his rights thereto are waived. 

[6] Furthermore, the position contended for by the petitioners in thèse 
proceedings will operate as if an asslgnment of the exemption right had been 
made to this company. The authorlties above quoted show this to be clearly 
contrary to the Pennsylvanla law. If the petitioner's contention is main- 
tained, it will give it a préférence over other creditors upon the property 
and proceeds clearly and distinctly within the jurisdiction of the bankruptcy 
court to adminlster. 

Cottnsel for the petitioning company cites In re Goldberg (D. C.) 254 Fed. 
440, 42 Am. Bankr. Rep. 299. A careful reading of the opinion In this case 
fails to disclose sufficlently the facts to ascertain whother it will rule the 
case at bar. From the conclusion reached by .Tudge Thompson we prefer to 
think that the facts distinguish that case from the case at bar. We are 
forced to this conclusion in déférence to the opinion of Judge Thompson, 
rather than think he stated the rule of law to be applied in this case contrary 
ta the Pennsylvanla rules so well established by numerous cases. 

The learned court did not discuss thèse principles in their application 
to the Goldberg Case, nor give any loglcal reasoning to distinguish the ap- 
plication of thèse principles, even if the facts in the Goldberg Case are 
siînilar to those before us. For the reasons above stated, the claim of J. B. 
Dayton Company for $115 must be denied. 

And now, April 30, 1920, it is ordered that the claim of J. E. Dayton Com- 
pany for an allowance of $115 ont of funds in the trustee's hands be denied, 
and that an order of distribution be made, allowing said company to partiei- 
pate In the funds for distribution only to the extent of its unsecured claim 
pro rata wlth other unsecured creditors. 

A. R. Jackson, of Williamsport, Pa., for claimant. 
Jones & L,ewis, of Coudersport, Pa., for trustée. 
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WITMER, District Judge. The question présentée! in the certifi- 
cate for review hav< been fully and well considered in an opinion filed 
by the learned référée, which has the approval of the court and may 
be considered as expressing the opinion of the court. It follows that 
the exceptions filed are set aside, and the order of the référée, disal- 
lowing the claim of J. E. Dayton Company for allowance of $115 out 
of the funds in hands of the trustée in bankruptcy, except as an un- 
secured claim, is hereby afifirmed. 



ANDERS V. SBCURITY MUT. LIFE INS. CO. OF BINGHAMTON, N. ï. 

(District Court, K. D. reiinsylvania. November 13, 1920.) 

No. 728G. 

Courts <S=347 — Defendaiit's tinie to plead govemcd by Judicial Code, § 29, 
instead of state Practîce Act. 

In a conimon-law action rcmovofl from tlie state to fédéral court, the 
clefen<lant ma.v tile lils affldavit of défense within 30 days after filing tlie 
record in the fédéral court, under Judicial Code, § 29 (Comp. St. § 
1011), althougli tlie Pennsylvania Practice Act requlres such affidavit to 
be filed within 15 days. 

At Law. Action by James M. Anders against the Security Mutual 
Life Insurance Company of Binghamton, N. Y. On rule by plaintiff 
Rule discharged. 

William Clarke Mason, of Philadel])hia, Pa., for plaintiff. 
Joseph S. Conwell, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The act of the plaintiff in seeking 
to hold an advantage claimed to hâve been secured through an over- 
sight of the défendant would seem to be an ùngracious one, except for 
the circumstance that this case arises out of the fact that the défend- 
ant has donc this very thing itself. In conséquence, there is no com- 
plaint made because the plaintiff is seeking to hold the défendant to a 
strict compliance with ail the laws regulating rights or remédies. 

The action wàs begun in a state coiirt. The défendant removed it 
to this court. The record was hère filed on the thirtieth day. No 
point is made of this because it is conceded défendant in this was tak- 
ing no more time than it had the right to take, although taking to the 
utmost ail to which it was entitled. Having, however, taken this 30 
days it claims the right to take 30 more before filing an affidavit of dé- 
fense to the statement of claim. This right the plaintiff dénies, and, on 
the contrary, has asserted his right to judgment by default, and, hav- 
ing taken his judgment, is now seeking to hâve his damages assessed. 

The question involved is best presented by a récital of the record 
facts. The action having been brought and a statement filed, with the 
usual indorsement, under the state Practice Act of 1915 (P. L. Pa. 
1915, 483), the plaintiff had the right to judgment by default, unless 
an affidavit of défense was filed. Before the time for filing this affi- 

®=3For other cases sec same topic & KBY-NUMBER i^ ail Kcy-Nurabered Dlgests & Indexes 
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davit had expired, a pétition for removal was granted. Nothing fur- 
ther could be done until the record was filed in this court or until the 
30 days in which to file it had expired. The record having been filed 
in due course, ail further proceedings must be had in this court "in 
the same manner as if [the action] had been originally commenced" 
hère. 

Thus far there is no dispute. If the action had been originally 
brought in this court, our jurisdiction to détermine the cause would 
hâve been because of the diversity of citizenship. In common-law ac- 
tions (as this would hâve been) the conformity statutes require the prac- 
tice, pleadings, and procédure to foUow the state practice. The 
Practice Act of 1915 is in conséquence our guide. Under that act the 
défendant must file an affidavit of défense within 15. days, and judg- 
ment may be entered for want of such affidavit, if it be not filed. No 
affidavit was filed, and plaintiff filed his praecipe for judgment. The 
record shows the filing of this praecipe and the entry of the présent 
rule, The point sought to be made by the plaintifï is that he is eh- 
titled to, judgment after 15 days. The défendant asserts its right to 
30 days within which to answer, etc., planting its claim of right upon 
section 29 of the Judicial Code (Comp. St. § 1011), the requirement of 
which is that the plaintifï "shall within 30 days [after the record is 
filed in this court] answer," etc., "to the déclaration or complaint in 
said cause, and the cause shall then proceed," etc. Within this time 
an afiidavit of défense was filed, which the plaintiff asks to hâve strick- 
en f rom the record. 

The question involved is : Was this affidavit filed in time ? It 
clearly was not, unless section 29 expands the 15 days given by the 
state law to 30 days given by that section. This thought of extension 
of the time limit is combated by the plaintifï, the position being taken 
that the Judicial Code leaves the state practice in control if it estab- 
lishes a time limit, and itself establishes a time limit only in case the 
state practice does not. Gain v. Commercial Pub. Co., 232 U. S. 124, 34 
Sup. Ct. 284, 58 L. Ed. 534, and Garvey v. Compania Metalurgica Mex- 
icana (D. C.) 222 Fed. 732, are cited in support of the proposition ad- 
vanced. 

Neither of thèse cases is quite in point. In the Cain Case the real 
question involved was whether by a removal proceeding a défendant 
submitted himself to the jurisdiction of the court to which the cause 
was removed, and thereby forestalled air right to call in question the 
validity of the service of the original writ. The Garvey Case is to 
the Hke efifect, and was ruled upon the authority of the Cain Case. 

It may be trùe, as asserted by the plaintifif, that there is no statute, 
nor is there any décision of the courts, which expressly gives to a de- 
fendant who has removed a case from the state court a longer time 
within which to make answer to the statement of claim than he would 
hâve had, had the action been originally brought in the court to which 
it was removed; but the inference drawn that no extension of time 
results to such a défendant does not f ollow. Even upon the practical 
construction which plaintifï has himself given to the quoted section of 
the Judicial Code, the efifect of this statute is to enlarge the time 
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within which the affidavit o£ défense must be filed. Had the suit orig- 
inally been brought in this court, the affidavit of défense must hâve 
been filed within 15 days after service of the statement of the claim 
and rule to answer, and yet the plaintifif has conceded that a défendant 
may hâve as much as 60 days' time allowance after service of the rule 
in the state court. 

The effect of the removal statute, therefore, is to extend the time, 
unless what is meant is to treat the filing of the record as if that were 
the commencement of the action in this court. In a sensé, of course, 
it is; but to conclude that it is such commencement, in the sensé of 
when the time within whicli the afïidavit must be filed commences to 
run, is to beg the whole question, because it is the putting of a con- 
struction upon section 29 which is décisive of the point involved. If 
the position of the plaintifï be tenable, it is because a statement of claim, 
with a rule to answer, was filed when the record was filed in this 
court. The argument is that, as this court proceeds. as a state court 
would proceed, and as the state court would give judgment after 15 
days, this court should give judgment after 15 days, notwithstanding 
the fact that section 29 gives 30 days before judgment can be entered. 
This is for the reason that section 29 is to be construed as meaning, 
not that the défendant may plead within the 30 days, but that he shall 
plead within 15 days, if the state statute so requires, and in any event 
within 30 days. Section 29, however, only requires the défendant to 
plead within 30 days after the filing of the record, and that "the cause 
shall then proceed." If this means, as contended by the défendant, 
that the cause, after being brought hère by removal proceedings, is 
treated as an action hère brought and put at is.sue, but is not so treated 
until the time for filing the pleas has expired, the whole argument on 
behalf of the plaintifï fails. 

The position advanced by the plaintifï, that the cause, when it pro- 
ceeds, proceeds hère in conformity with the state practice, we think is 
well taken. Section 29, however, undoubtedly gives a défendant 30 
days within which to file an aflSdavit of défense or other plea or answer, 
which the state practice may require. If it had been intended by Con- 
gress not to give a défendant this 30 days' time allowance, when the 
state practice gave him a less time, this intention could hâve been ex- 
jjressed in a few words. Not only is there no such expression, but, on 
the contrary, the expiration of the 30 days is made the beginningof 
the time when this court can take action. 

The argument ab inconvenienti is equally unconvincing. A pétition 
for the removal of a cause undoubtedly results in delay. This is re- 
grettable, but unavoidable. The ïndustry of counsel has not been re- 
warded by the finding of any ruling upon the précise point now be- 
fore us, nor do we know of any. As between the parties to this cause, 
the question is to be determined as one of strict right. We say this 
because, from the viewpoint of the défendant, the plaintifï is seeking 
to recover a snap judgment, and a ruling which would give the plain- 
tift" such a judgment is pronounced to be "a travesty on justice." On 
the other hand, from the viewpoint of the plaintifï, the défendant has 
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already entered such a snap judgment in its own favor, and îs seeking 
to delay an inquiry into its validity, if not its justice. 

Without entering into this featiire of the case, our conclusion is 
that, as it was the légal right of the défendant to delay filing its péti- 
tion until a time just before an afïidavit to the statement of the claim 
was required of it and after having had its pétition for removal allowed, 
it had a légal right to delay the bringing of the record into this court 
until the last of the 30 days allowed for the purpose, it also had a like 
légal right to withhold an affidavit of défense until the end of the 30- 
day limit fixed by section 29. 

We do not hâve access to the record, and it is not entirely clear f rom 
the paper books just what the forrnal motion before us is, but whether 
it is a rule for judgment, or for the assessment of damages, or to strike 
f rom the record the affidavit of défense filed, its disposition is dépendent 
upon the construction before given to section 29 of the Judicial Code, 
and the rule taken by the plaintiff, whatever it is, is discharged. 



UNITED STATES v. CORNWALL & L. R. CO. 

(District Court, M. D. Pennsylvania. November 29, 1920.) 
No. 921. 

1. Master and sen'ant <S=>13 — Hours of Service Aet entitled to reasonable 

construction. 

Hours of Service Act, § 2 (Comp. St. § 8p78), limiting time on duty in 
telegrapli offices, etc., must be giveu sucli reasonable, sensible construction 
as will promote its bénéficiai purpose. 

2. Master and servant <S=>13 — Telegraph office held to be in "night and day" 

class, within Hours of Service Act. 

A railroad telegraph office, operated 15 liours per day in winter and 
l6% liours in summer, held eontinuously operated niglit and day, within 
the Hours of Service Act (Conip. St. §§ 8G77-8680), limiting an emi)loyé's 
time on duty to nine consectitive hours in such offices. 

3. Master and servant «S^IS — Periods allowed for meals not deducted in Com- 

puting time under Hours of Service Act. 

In a prosecution for violating the Hours of Service Act (Comp. St. §§ 
8677-8680), periods ranging from 20 to 50 minutes, allowed a telegraph 
operator for meals, will not be deducted in computlng his consécutive 
hours of service. 

At Law. Suit to recover penalties by the United States against the 
Cornwall & Lebanon Railroad Company. Judgment for plaintiff. 

R. L. Burnett, U. S. Atty., of Scranton, Pa. 

E. E. McCurdy, of Lebanon, Pa., and Chas. H. Bergner, of Harris- 
burg, Pa., for défendant. 

WITMER, District Judge. This suit is brought by the United States 
to recover penalties for alleged violations of the act of Congress ap- 
proved March 4, 1907, known as the 'Hours of Service' Law, wherein 
(section 2 [Comp. St. § 8678]) it is provided: 

"That no op<îrator, train dispatcher, or other employée wlio by the use of 
the telegraph or téléphone dlspatches, reports, transmit.s, recelves, or delivers 
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orders pertaining to or afi'ecting train movements shall be required or per- 
mitted to be or remain on duty for a longer period tban nine liours in any 
24-honr period in ail towers, offices, places, and stations continuously operated 
night and day, nor for a longer period tlian thirteen honrs In ail towers, offices, 
places, and stations operated only during tlio daytime." 

There are, practically, two cases involved in the 11 counts of the gov- 
ernment's complaint. The first 6 counts allège that on six différent days 
the défendant company required and permitted its certain telegraph 
operator and employée, J, H. Killinger, to be and remain on duty at 
Chestnut Street, Lebanon, Pa., station, for a longer period than 9 hours 
in a 24-hour period, to wit, from S :55 a. m. to 5 p. m. It is admitted 
by the défendant that the station at Lebanon was open and operated 
daily from 6 a. m. to 9 p. m. during the winter months, and from 6 a. 
m. to 10 :30 p. m. during the summer months. Killinger's hours were 
from 6 a. m. to 5 p. m., a period of 11 hours; vvhen he was succeeded 
by another operator, who served from 5 p. m. until closing hour, at 
9 p. m. or 10:30 p. m., depending upon the season. 

The sole question presented as to Killinger, therefore, is whether he 
was employed in â 'daytime' office or a 'day and night' office. This 
question of an office operated only during the daytime and one operated 
continuously, night and day, was touched upon, but not decided, by the 
Suprême Court in the case of United States v. Atchison, Topeka & 
S. F. Railway Co., 220 U. S. 37, 31 Sup. Ct. 362, 55 h. Ed. 361. In 
that case the court said: 

"The antithesis is between places continuously operated night and day and 
places operated only during the daytime. We think that the government Is 
rlght in saying that the proviso is meant to deal wlth ail offices, and, if so, 
wo should go farther than otherwise we miglit in holding offices not operated 
only during the daytime as falling under the other head." 

If, then, it was not a daytime office, it must fall within the class 
called 'night and day' offices. United States v. Grand Rapids & I. Ry. 
Co., 224 Fed. 669, 140 C. C. A. 177 ; U. S. v. Atlantic C. L. R. Co., 
211 Fed. 897, 128 C. C. A. 278. 

[1 1 In determining the question, the nature and purpose of the 
act must be borne in mind. In interpreting the proviso, it must be giv- 
en such reasonable, sensible construction as will promote its bénéficiai 
purpose, and effect the intention of the Congress that enacted it. U. S. 
V. St. P. & S. S. M. Ry. Co., 250 Fed. 384, 162 C. C. A. 452. 

"This is not a criminal statute, and therefore is not governed by the ruie 
of strict construction. Johnson v. Soutliern Pacific Co., 196 U. S. 17, 25 Sup. 
et. 158, 49 L. Ed.' 3(13 ; St. L. S. W. Ry. Co. v. U. S., ISS Fed. 771, 10(î 
C. C. A. 136. It is rather a remédiai statute, which should be so construetî, 
if its language permits, as to best accompUsh the protective purpose for which 
it was enacted. Stewart v. Bloom, 11 AVall. 493, 20 L. Ed. 176; Bechtel v. 
United States, 101 ÏJ. S. 597, 25 L. Ed. 1019. Obviously, that purpose was to 
promote tUe .safety of employées and the traveling public by prohibiting hours 
of service which presumably result in Impaired efflcieiu;y [of servants] for 
discharging tholr important duties." U. S. v. Atlantic Coast Line Railroad 
Co., 211 Fed. 900, 128 C. C. A. 275. 

[2] It is reasonable to suppose that Congress intended in gênerai to 
include in the "daytime" class such offices as had the lighter business, 
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which could be readily handled by one operator, and to include in the 
"night and day" class those offices which had such amount of business 
as would require several operators, in which case only would it be 
practical to hâve a 9-hour limit. Therefore in the former class the 13- 
hour period was allowed ; in the latter, only a 9-hour period. U. 
S. V. M., St. P. & S. S. M., supra. 

An office may be operated a portion of the night and a portion of the 
day, and yet fall beneath the class which is called "daytime" offices. 
As was said by Judge Knapp in the Atlantic Coast Line Case cited : 

"The classification of an office Is flxed by the lenfrth of tlme It la kept open, 
and not In the least by the natnre of the dutles performed, If only those dutles 
Include thie bandling of train ordera as occasion may require." 

It appears that, where an office is open such a length of time as to 
require more than one operator with a 13-hour period, then, there being 
two or more operators required to complète such period, 9-hour periods 
would become practicable. And such, indeed, was the view of the In- 
terstate Commerce Commission, the administrative body charged with 
the enforcement of the act, who, on March 8, 1908, made a ruling — 
287(g) : 

"The commission Interprets the phrase 'contlnuously opereted night and 
da.y' as applylng to ail offices, places, and stations operated a portion of the 
day and a portion of the night, a total of more than 13 hours. The phrase 
'operated only during the daytime' refers to stations which are operated not to 
exceed 13 hours in a 24-hour period, and is not considered as meaning that 
the operator thereat may be employed only during the daytime." 

It has been repeatedly decided that the ruling of an administrative 
body charged with the enforcing of a law is not lightly to be disregard- 
ed, but is entitled to great weight. U. S. v. Moore, 95 U. S. 763, 24 
L. Ed. 588; Heath v. Wallace, 138 U. S. 582, 11 Sup. Ct. 380, 34 L. 
Ed. 1063 ; United States v. T. F. A., 166 U. S. 290, 17 Sup. Ct. 540, 41 
L: Ed. 1007; Pennell v. P. & R., 231 U. S. 675, 34 Sup. Ct. 220, 58 
I..ï:d.430. 

In the case of Killinger, his hours were from 6 a. m. until 5 p. m., 
or 11 hours, wheh he was succeeded by another operator, who served 
from 5 p. m. until 9 p. m. or 10 :30 p. m. The office itself was open 
15 hours in winter and 16% hours in summer. It was not such an office 
as was contemplated by Congress in the term "operated only during 
the daytime," and the government's contention is consequently correct, 
that défendant violated the act in requiring Killinger to remain on duty 
more than9 hoiirs. 

[3] The remaining five counts refer to A. W. Garman, defendant's 
telegraph operator at Bellaire, Pa. It appears that Garman began his 
period of duty at 6 :40 a. m. ; that at 6 :55 a. m. he was relieved until 7 :55 
a. m., or a period of 50 minutes, and was f urther relieved between 7 :45 
a. iri. and the completion of his period by other periods of from 20 
to 30 minutes for dinner, and 30 to 45 minutes for supper. He com- 
pleted his work at a time ranging between 8 :59 p. m. and 9 :03 p. m. 
The total period, from 6 :40 a. m. to 9 p. m. would be about 14 hours 20 
minutes. 
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It is conlended by défendant that, if the period of 30 or 40 minutes 
for meals at noon and in the evening be deducted, together with a 50- 
minute period in the morning, it would bring the time Garman was on 
duty within the 13 hours. This présents a question, therefore, not aris- 
ing in the Case of Killinger, viz. : Is a respite granted the operator 
during the period for meals to be deducted from his hours of duty? 
In the Atchison Case the Suprême Court said ; "A trifling interrup- 
tion would not be considered." It has been practically held, in the 
cases to which référence has already been, made, that the défendant 
cannot break the continuity of working hours by closing the office for 
small periods of 30 or 40 minutes during the day, and in this manner 
avoid the statute. U. S. v. St. Louis Southwestern Railway Co. of 
Texas (D. C.) 189 Fed. 954. 

The statute was intended to promote the safety of employées and the 
traveling public by affording suiificient time for récréation and rest, 
so that small periods during their hours of duty for meals^ would not 
offer any opportunity for rest as contemplated. Such intermission 
must be counted as a part of the continuons service. Brie^ periods 
allowed for meals should not be deducted from the time of service; 
they are "trifling interruptions," in the langiiage used by the Suprême 
Court in the Atchison Case. It follows that Garman remained on 
duty more than 13 hours in a 24-hour period, in violation of that 
statute. 

Défendant must accordingly be found guilty upon each of the 11 
counts. In none of the cases does the violation appear aggravated; 
hence judgment will be entered against défendant for the minimum 
fine of $100 on each of the counts, being a total of $1,100. Défendant 
to pay the costs. 



In re BHAGAT SINGH THIND. 

(District Court, D. Oregoii. Oetobcr 18, 1920.) 

No. 998. 

Aliens <S=>61 — Hlndu lawfuUy eiitertng admissible to citizenship. 

Rov. St. § 21G9, as amondr-d (Comp. St. § 4358), authorizing the natur- 
alization of allons who are "free wliite persons," held not repealed as to 
nations of India by Immigration Aet Fob. 5, 1917, S 3 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 42S9yib), whicli by territorial délimitations 
excludes such persons from entry, and a liigli-caste lîindu, native of 
India, who lawfully entered prier to the passage of tliat act, and posses- 
ses tlie requisite qualiflcatioiis, Iield entitled to admission to citizenship. 

In the matter of the pétition of Bhagat Singh Thind for admis- 
sion to citizenship. Pétition granted. 

Thoinas Mannix, of Portland, Or., for applicant. 

V. W. Tomlinson, of Portland, Or., U. S. Naturalization Examiner. 

WOLVERTON, District Judge. The applicant is a high-caste Plin- 
du, born in Armitsar, Punjab, in the northwestern part of India. He 
is 28 years of âge, and was admitted into this country on July 4, 1913, 

^;:=5Por other cases see same topic & KEY-NUMEER in ail Key-Numbered Digeâta & Indexe^ 
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at Seattle, Wash. He entered the army, and served tberein for six 
months at Camp Lewis, and was accorded an honorable discharge ; 
his character being designated by the officer granting the discharge 
as "excellent." He was acting sergeant at the time of his discharge. 

The testimony in the case tends to show that, since his entry into 
this country, the applicant's deportment bas been that of a good cit- 
izen, attached to the Constitution of the United States, unless it be 
that his alleged connection with what is known as the Gadhr party 
or Gadhr Press, a pubHcation put out in San Francisco, and the 
défendants Bhagwan Singh and others, prosecuted in the fédéral court 
in San Francisco for a conspiracy to violate the neutrality laws of 
this country, bas rendered him an undesirable citizen. He was on 
friendly terms with Bhagwan Singh, Ram Chandra, and others who 
had to do with the Gadhr Press, and, after Bhagwan Singh's con- 
viction, while the latter was on his way to the penitentiary at Mc- 
Neil Island, met him at Portland, at the dépôt, and subsequently vis- 
ited him at the penitentiary three or four times. 

He stoutly dénies, howevcr, that he was in any way connected with 
the alleged propaganda of the Gadhr Press to violate the neutrality 
laws of this country, or that he was in sympathy with such a course. 
He frankly admits, nevertheless, that he is an advocate of the prin- 
ciple of India for the Indians, and would like to see India rid of 
British rule, but not that he favors an armed révolution for the 
accomplishment of this purpose. Obviously, he bas modified some- 
what his views on the subject, and now professes a genuine affection 
for the Constitution, laws, customs, and privilèges of this country. 

Were his allegiance to the laws and customs of this country dé- 
pendent upon his protestations alone, I should not be inclined to 
give them credence. They are, however, strongly corroborated by 
disinterested citizens, who are most favorably impressed with his 
deportment, and manifestly believe in his attachment to the principles 
of this government. I bave not attempted to analyze the testimony 
critically, because of its length, but, from a careful survey of it, I 
am impressed that his deportment hère entitles him to become a 
citizen, unless it be that he is debarred from citizenship under the 
naturalization and immigration laws of Congress. 

I am not disposed to discuss the question as one of first impression 
whether a high-class Hindu, coming from Punjab, is ethnologically 
a white person, within the meaning of section 2169 of the Revised 
Statutes, as amended (Comp. St. § 4358). I am content to rest my dé- 
cision of the question upon a line of cases of which In re Mohan 
Singh (D. C.) 257 Fed. 209, In re Halladjian (C. C.) 174 Fed. 834, 
and United States v. Balsara, 180 Fed. 694, 103 C. C. A. 660, are illus- 
trative. I am aware that there are décisions to the contrary, but 
am impressed that they are not in line with the greater weight of 
authority. 

A crucial question presented is whether the third section of the 
Immigration Act of Congress of February 5, 1917 (39 Stat. 874, 
875 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 428914b]), opér- 
âtes as a repeal of section 2169, R. S., in so far as it embraces the 
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words "white persons." Section 3 excludes Hindus f rom admission 
into this country by territorial délimitations. The act became effec- 
tive May 1, 1917. Subsequently thereto, it became unlawful for a 
Hindu to enter the United States, and it may be confidently affirmed 
that no person who entered the United States unlawfully can be ad- 
mitted to citizenship therein. 

Bhagat Singh did not enter unlawfully. He came at a time when 
he had a right to enter, and was permitted to enter in pursuance of 
law. The act in question does not purport to disturb his présent 
domicile hère, nor does it impose any further duty upon him by which 
he may maintain such domicile. Neither does it require of him that 
he shall départ the country. Furthermore, I find nothing in the act 
that évinces an intendment that it should operate retrospectively ; 
that is, to render his lawful entry presently unlawful. We may in- 
quire, then, respecting the status of Hindus lawfully domiciled in 
this country. Shall they remain hère as they please, without the 
privilège of hecoming citizens, or shall they be deported whence they 
came? If the latter, how and when? As to thèse questions, the law 
is silent, unless section 2169 and the naturalization laws are still 
applicable. 

Repeals by implication are not favored, and, unless there is mani- 
fest repugnancy between the later and the former act, the former 
m.ust remain operative. The argument is that, as Congress eliminated 
the words "white persons" from the Immigration Act, the act in 
question, it must be inferred that it intended to eliminate thèse words 
also from section 2169, and thus to amend that section accordingly. 
This does not necessarily follow. Congress was dealing with the sub- 
ject of immigration, and not of naturalization, and it may well be 
that Congress designed thenceforth to exclude Hindus from entry 
into the United States, and still permit such as were domiciled hère 
the privilège of being naturalized. In this light, I see no repugnancy 
between the act and section 2169 and other naturalization régulations. 

I see no analogy in this act to the Chinese Exclusion Act. To il- 
lustrate, by the sixth section of the Act of May 5, 1892 (27 Stat. 25, 
[Comp. St. § 4320 1), it was made the duty of Chinese laborers within 
the limits of the United States at the time of the passage of the act, 
and who were entitled to remain therein, to apply to the collector of 
internai revenue of their respective districts, within one year, for 
certificates of résidence ; and it was further provided that any Chinese 
laborer who neglected or refused to comply with the provisions of the 
act, or who, after one year from its passage, was found within the 
United States without such certificate, should be deemed and ad- 
judged to be unlawfully therein, and should be deported accordingly. 
This statute has been sustained, and the courts hâve held that the 
United States can forbid aliens coming within their boundaries, and 
expel them from their territory. Wong Wing v. United States, 163 
U. S. 228, 16 Sup. Ct. 977, 41 L. Ed. 140. 

So it has been held that a certificate issued to a Chinese laborer, 
under the fourth and fifth sections of the Act of May 6, 1882 (22 Stat. 
58), as amended July 5, 1884 (23 Stat. 115), conferred upon him 
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no right to retum to the United States of which he could not be 
deprived by a subséquent act of ' Congress. Chae Chan Ping v. 
United States, 130 U. S. 581, 9 Sup. Ct. 623,32 L. Ed. 1068. This 
case is illustrative. 

The présent act, however, does not deàl wîth the Hindus and other 
races without the dehmitations, other than to debar their further ad- 
mission into this country. It does not require such as are hère to 
départ, and, there being no manifest repugnancy between this and the 
naturahzation laws, it must be concluded that Bhagat Smgh is en- 
titled to his naturalization. 



Application of SHLMPKA. 

(pistrict Court, N. D. New York. November 29, 1920.) 

Removal of causes <S^22— Person indicted for violating sta-te liquor tax law 
not entitled to remove cas© to fédéral court. 

A per.son indictod for violatnig a state Liquor Tax Law, by selling a 
liquid which the fédéral Prohibition Commisgloner had approved, is Dot 
entitled to : hâve the case reinoved to the fédéral court, uiider Rev. St. 
§ 643 (Comp. St. § lOlû), provldiug that proseeutions commenced in a 
State court against revenue officers, or pcrsons , holding property under 
tltle derived from such offlcers, etc., niay be renioved. 

Anthony Shumpka was indicted in a state court for violating the 
State, Liquor Tax Law, and appUes for removal of the proceedings to 
the United States Distri-ct Court. Application denied. 

Edwin J. Mizen, of Oswego, N. Y. (Charles N. Bulger, of Oswego, 
N. Y., of counsel), for petitiorier. 

Francis D. Culkin, Dist. Atty., of Oswego, N. Y., for the People of 
New York. 

COOPER, District Judge. ■ Anthony Shumpka was indicted in the 
cotirity of Oswego, in the state of New York, in the Northern district 
of New York, by a grand jury of the Suprême Court of the state, for 
violation of the Liquor Tax Law of the state of New York (Consol. 
Laws, c. 34), under indictment clàiming that he sold brandy, whisky, 
and gin. The matter was remanded to County Court of Oswego 
County for trial. 

The défendant claims that he is entitled to hâve the case tried in the 
District Court of the United States, pursuant to the provisions of sec- 
tion 643 of the Revised Statutes (section 795, Barnes' Code; section 
1015, Comp. Stat.). The défendant by his attorney, and the district 
attorney of Oswego county, come bef ore the United States District 
Court of the Northern District of New York by consent for détermina^ 
tion of the question whether or not the case is one properly friable in 
the fédéral court under the section referred to. 

The défendant ba-ses his claim on the ground that the liquid which 
he sold, and for which sale he is indicted, is a médical préparation 
known as "Bozak's Horko Vino," and that he was authorizèd to sell 
the same by virtue of a writing which the défendant claims is a per- 
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mit, within the terms of the Volstead Act (41 Stat. 305), which is in 
the form of a letter from the fédéral Prohibition Commissioner to the 
manufacturer of the Horko Vino, and which reads as follows : 
"Treasury Department, Bureau of Internai Revenue, Washington. 
■'Office of Fédéral Prohibition Commissioner, Pro-Tech-Div. 
"JMD. February 28, 1920. 

"Bozak Manufacturing Company, Scranton, Penna. — Sirs: Inquiry has 
been made thvough your attorney, Mr. B. G. Keith, as to the status of your 
préparation known as Bozak's Horko Vino under the National Prohibition 
Act. 

"An examination of the formula submitted at this time shows that a prép- 
aration made in strict conformity therewith would be properly classed as a 
medicine. No liabllity unaer the National Proliibition Act would be incurred 
by the sale thereof in good faith as a medicine. 

"Approval of the formula is given, with the understanding that the iinished 
product will contain the therapeutic properties such as would be imparted 
thereto by the agents namcd in the amounts indicated. 

"KespectfuUy 
"cmc John F. Kramer, Prohibition Commissioner." 

The détermination of the question dépends upon the interprétation 
of the scope and intent of section 643 of the Revised Statutes. This 
section was originally enacted for the protection of fédéral officers who 
are engaged in the enforcement of the fédéral internai revenue laws 
and persons assisting such ofificers in the enforcement of such laws. 
The act was passed in conséquence of an attempt by one of the states 
to make pénal the collection by United States officers within such state 
of duties under the revenue law. Tennessee v. Davis, 100 U. S. 257, 25 
L. Ed. 648. The scope of this section has since been enlarged, by 
preventing suits in the state courts, not only against those enforcing 
the revenue laws, but also officers of either house of Congress in the 
discharge of their officiai duties in executing any order of such house, 
and against any officer of the courts of the United States while engaged 
in any officiai act. The purpose of this act is, then, to remove from 
state courts to the fédéral courts civil actions or criminal prosecutions 
agairist any ôf thèse three sets oï officers in the performance of their 
officiai duties, and against persons assisting the officers in the perform- 
ance of officiai acts under the revenue laws. This section was inter- 
preted In Johnson v. Wells Fargo & Co. (C C.) 98 Fed. 3, 8. The 
court said : 

"The purpose of the statute is to protect the revenue officers of the gov- 
ernmont in the Une of their officiai duties, and those who are employed to 
act under them in the performance of such duties; but, further than pro- 
^iding this necessary protection to tlic administration of its revenues, the 
fédéral government has no interest in the business affairs of the people in- 
cidentally brought within the range of the tarlff system. The statute must be 
interpreted with référence to its manifest spirit and gênerai purpose, and 
a Word or phrase should not be extended beyond its proper relation to give 
jurisdiction where jurisdiction does not appear to hâve been intended. More- 
over, where the question of jurisdiction is doubtful, the rule uow is to ré- 
solve that doubt against the jurisdiction of the fédéral courts." 

See, also, Findley v. Satterfield, Fed. Cas. No. 4,792. 
Although a marshal or deputy marshal is not an officer appointed un- 
der a revenue law, yet, when engaged officially in attempts to enforce 
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the revenue law, he is an officer under that law, and entitled to the pro- 
tection of section 643, and so are persons acting with him for the en- 
forcement of the revenue law. So held in Davis v. South CaroUna, 107 
U. S. 597, 2 Sup. Ct. 636, 27 L. Ed. 574. 

It may be doubted whether the position of the défendant under his 
claim of rijht by virtue of the statement of the fédéral commissioner 
issued to the manufacturer of the Horko Vino sold by défendant is 
any stronger than that of one holding the license of the United States 
under internai revenue laws authorizing him to kéep and sell liquors 
before the passage of the eighteenth amendment. This was held by 
the State court of Maine not to be a case removable to the United 
States court under the section aforesaid. State v. Elder, 54 Me. 381- 
,383, citing Commonwealth v. Keenan, 11 Allen (Mass.) 262. 

It is clear, therefore, that the instrument issued by the Prohibition 
Commissioner under date of February 28, 1920, to the manufacturer 
of this Horko Vino, relating to the sale of Horko Vino "in good faith 
as a medicine," does not bring the case within the provisions of sec- 
tion 643 of Revised Statutes of the United Stat«s, entitling the de- 
fendant to a trial of the indictment in the fédéral court. 



AMERICAN NAT. BANK OF MAÇON v. COMMERCIAL NAT. BANK OF 

MAÇON et al. 

(District Court, g. D. Georgla, W. D. November 2, 1920.) 

No. 25.. 

1. Costs iS^j^O — ^Not anpftrtioned at law. 

At law there is no apportionment of costs, and the juclgment runs in 
solldo against ail défendants 

3. Costs ®=>fiO — In equity in dîsci-étîon of court. 

In equity the court has a discrétion as to the costs, and may Impose 
them ail on one party, or divide theni as it sees fit ; but this power 
is not arbitrary, and must be exercised wlth sound discrétion. 

3. Costs îS^fiO — ^In equity usual practice js to award in solido, but rule may 

be varied. 

Tlie usual practice in equity, where there are several défendants, ail 
of whoni are cast in the suit, is to award costs in solido against ail ; 
but the rule may be varied, wlien equity and good conscience require 
a différent judgment. 

4. Banks and banldng "S^SSOC?) — Costs of suit against stockholders ap- 

portioned according to holdings of stock. 

Under Rev. St. S 5151, as to the liability of national bank stockhold- 
ers for debts, it is just and équitable, in a suit againat a national bank 
and its stockholders, to apportion the costs between the stockholders in 
proportion to their holdings of stock ; the costs resulting from litigation 
of the issues made by pleas being apportioned only between the litigating 
défendants. 

In Equity. Suit by the American National Bank of Maçon against 
the Commercial National Bank of Maçon and others. On motion for 
apportionment of costs. Costs apportioned in accordance with the 
opinion. , ; 

See, also, 248 Fed. 187. 

(gssFor other cases see same topic & KBY-NXJMBER in ail Kev-Numbered Digests & Indexes 
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Hardeman, Jones, Park & Johnston, of Maçon, Ga., for plâintiff. 
Hall & Grice, R. L. Berner, and Chas. L,. Bartlett, ail of Maçon, 
Ga., for défendants. 

BEVERI^Y D. EVANS, District Judge. A suit was brought by the 
American National Bank of Maçon against the Commercial National 
Bank of Maçon and its shareholders to enforce the collection of a debt, 
pursuant to the act of June 30, 1876 (19 Statutes at Large, 63). The 
suit eventuated in a decree against the défendant bank and against 
each of its shareholders to the extent of the amount of their stock. 
Some shareholders resided oUt of the state of Georgia, and were not 
parties to the action. Some shareholders, who were parties, did not 
défend. A motion is made to apportion the costs between the varions 
shareholders, based, on their several holdings of stock, 

[1-3] The suit is in equity, and is in the nature of a creditors' bill. 
At law there is no ap'portionment of costs, and the judgment runs in 
solido against ail the défendants. In equity the court has a discrétion 
as to the costs, and may impose them ail upon one party, or may 
divide them in such manner as it sees fit. This power in the court over 
costs in equity cases is not arbitrary, and must be exercised with 
Sound discrétion. The usual practice in equity, where there are sev- 
eral défendants, ail of whom are cast in the suit, is to award the com- 
plainant costs in solido against ail of them, but the rule may be varied 
when the losing parties can show that equity and good conscience re- 
quire a différent judgment. Westfeldt v. N. C. Mining Co., 177 Eed. 
132, 100 C. C. A. 552. 

[4] As a gênerai proposition, where various persons are severally 
and not jointly liable to a common creditor, each must be individually 
proceeded against. The act of 1876 permits a joinder of ail share- 
holders of a national bank to enforce each shareholder's individual 
liability. That liability is restricted by the statute which créâtes it; 
shareholders heing individually responsible, equally and ratably, and 
not one for another, for debts of the bank, to the extent of the amount 
of their stock therein. R. S. § 5151. The dominant idea is the limi- 
tation of the liability of the shareholder to the amount of his stock. It 
would seem that the spirit of this restrictive liability would be vio- 
lated by awarding judgment for costs in solido. Suppose there should 
be only five stockholders in a bank, holding, respectively, the following 
number of shares : One, 5, 10, 50, and 250, of the par value of $100, 
and the costs should aggregate $1,(XX). Would it be équitable and right 
to make the holder of one share pay the same as the holder of 250 
shares? If such be the case, the shareholder with one share would 
pay in costs double the par value of his stock, and the holder of 250 
shares would pay less than $1 per share on his holding. Moreover, the 
holder of the 250 shares might be insolvent, and his burden would be 
cast on the minority stockholders, multiplying the liability of the holder 
of the single share of stock almost to the extent of oppression. Such 
a resuit would be répugnant to the spirit of the statute, that the extent 
of the stockholders' liability was gauged by the amount of their stock, 
ratably, and not as surety for one another. 
268 F.— 14 
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If ail the défendants were solvent, of course, the plaintiff could hâve 
no reasonable objection to an apportionment of the costs. But it is 
argued that, where some of the défendants may prove insolvent, the 
plaintiff, though recovering judgment against such insolvent défend- 
ants, ViTould hâve to pay the costs assessed against them. This argu- 
ment is urged against the contention that apportionment of costs would 
be équitable. The circumstance that the plaintiff ' will lose some of 
his costs is no more a hazard of litîgation than that he will lose his 
judgment on account of the defendant's insolvency. 

There is another considération. Suppose, when the decree adjudi- 
eating the several shareholders' liability is entered, some shareholders 
désire to pay, and others wish to prosecute an appeal. If the costs 
hâve been apportioned, then a défendant could settle the judgment 
against him, and leave his more litigious codefendants to prosecute 
appeal proceedings. 

So that on the whole I think that it is within the power of the court, 
and that it is neither inéquitable nor unjust to the plaintiff, that the 
costs be apportioned among the défendants, the basis to be as follovk^s : 
AU the costs at the time the case was at issue to be apportioned be- 
tween ail défendants at the ratio of their several holdings of stock. 
Costs subsequently accruing, brought about by reason of litigation on 
issues made by pleas, to be apportioned among litigating défendants 
at the ratio of their respective holdings of stock. 

A judgment on the motion to apportion costs may be taken in ac- 
cordance with the viewsherein expressed. 



In re RIVAS. 

(District Court, S. D. Florida. June, 1920.) 

1. Banltmptcy <®=>409(2> — Destruction of records without intent to conceal 

does net prevent dis«harge. 

Proof that the bankrupt destroyed his canceleçl checks and stubs in 
cleaning out liis safe, after turning his business over to his principal 
créditer, but that thereaftér he and his attorney stood ready to produce 
ail books desired by the trustée, does not show an intent to conceal his 
flnancial condition, whlch intent is necessary to prevent his diseharge for 
the destruction of the checks. 

2. Bankruptcy "©=5408 (3) — Use of money for individual purposes is not con- 

cea'ment. 

The use by the bankrupt of mohey taken from the business for his 
Personal expenses, and for the discharge of individual debts, is not a 
concealment of his assets with intent to hinder or delay credltors, which 
prevents his discharge. 

3. Bankniptcy <©='409(2) — Change of books, not made to conceal situation, 

does not prevent diseharge. 

Proof that two entries in one of the bankrupt's books had been changed 
by some one, without proof that it was donc by the bankrupt, and where 
the change was obvious, and the true situation was apparent from other 
books, does not establish a falsification of the books with intent to conceal 
his flnancial condition, and does not prevent discharge in bankruptcy. 

^=5)For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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In Bankruptcy. In the matter o£ the estate of Henry Rivas, bank- 
rupt. On spécifications of objection to the bankrupt's pétition for dis- 
charge. Spécifications not sustained, and bankrupt held entitled to 
discharge. 

George C. Bedell and David H. Doig, both of Jacksonville, Fia., for 
bankrupt. 

Frank J. Heintz and Haley & Heintz, ail of Jacksonville, Fia., for 
objecting créditer s. 

CAIylv, District Judge. This cause cornes on for a hearing upon 
spécifications of objection to the bankrupt's pétition to be discharged. 
The spécifications are 11 in number. 

The first is that with intent to conceal his financial condition he 
failed to keep books of account or records from which such condi- 
tion might be ascertained. 

1 find nothing in the évidence to sustain this spécification. On the 
contrary, the testimony shows that he had a regularly employed 
bookkeeper for the purpose, and that two auditing concerns were able, 
from the books kept in the business, to make balance sheets showing 
the aSsets and liabilities of the business. 

The second spécification is that with intent to conceal his financial 
condition he destroyed his canceled checks. 

The third is that with like intent he destroyed or concealed his bank 
pass books. 

The fourth is that with like intent he destroyed or concealed three 
day books. 

The fifth is that with like intent he concealed or destroyed one of 
his ledgers. 

The ninth is that the bankrupt disobeyed an order to deliver ail his 
books and papers to his trustée. 

[1] Thèse five spécifications may be disposed of together. There 
is no question that the canceled checks and stubs were destroyed when 
the bankrupt turned his business over to his largest créditer in part 
extinguishment of the debt due, when cleaning out the safe. There is 
no proof that any ledger was destroyed. There can be no doubt but 
that the bankrupt and his attorney stood ready at ail times to produce 
any and ail of the books of the business desired by the trustée. The 
circumstances surrounding the destruction of the canceled checks and 
stubs, and the attitude of the bankrupt in relation to the books and 
records of the business packed in a box, négatives any intent to conceal 
his financial condition, and this intent is necessary in order to prevent 
his discharge. 

[2] The sixth spécification is that the bankrupt did conceal certain 
moneys, within four months prior to his adjudication, with intent to 
def raud or hinder his creditors. 

The proof s do not sustain this spécification. A considération of 
the testimony convinces me that there was no concealment. The 
bankrupt lived upon the money collected and paid some individual 
debts unquestionably, but this doés not constitute concealment of assets 
with intent to hinder or delay creditors. 
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[3] The seventh spécification is that with intent to conceal his finan- 
cial condition he falsified his books of account. 

There seems Httle doubt that two items in the ledger account of 
"Rivas Loan Account," were changed by some one; a $1,400 item 
being changed to $400, and a $1,000 item to $100. As shown by the 
testimony this change in the ledger account, the cash book remain- 
ing unchanged, could not in any manner affect the status of the busi- 
ness as to its financial condition. The cash book showed the items 
correctly, a withdrawal of those amounts by the owner of the busi- 
ness. As I said, the change vvas attempted by some one, was patent 
from an examination of the items, but it seems to me to tax one's 
credulity to the breaking point to say that whoever made or attempted 
the change did so with intent to conceal the financial condition of the 
bankrupt. It was apparent from an examination that some erasure 
or change had been attempted in an account which had not been used 
in the business for some considérable time before the bankruptcy 
proceedings, and which change would hâve no efïect upon the financial 
condition of the bankrupt. Nor does the proof show such change to 
hâve been made by the bankrupt. 

The eighth, tenth, and eleventh spécifications are admittedly not 
sustained, and therefore will not be noticed. 

I therefore find the spécifications of objection not sustained, and 
that the bankrupt is entitled to his discharge. 



GAITHER V. MILES. Internai Revenue CoUector. 

(District Court, D. Maryland. October 23, 1920.) 

1. Internai revenue 'S=>8 — Poliey transferred, with réservation of right to 

change benefleiary, subject to estate tax. 

Wliere décèdent, in liaving a poliey on his llfe made payable to his 
son and daughter, reserved the rlght to s gain change the benefleiary, the 
poliey remainod a part of his estate, and subject to the estate tax. 

2. Internai revenue <©=>8 — Endovnnent poliey transferred, with réservation of 

right to aniount, if maturing before insured's death, held taxable. 

Where insured, in transferrlng an endowment poliey to his son and 
daughter, provided that, if he were llvlng at Its maturlty the amount 
sliould be pald to hini, Its proceeds were subject to the estate tax, as 
the transfer was not to take effect In possession or enjoyment until 
his death. 

3. Internai revenue <S=28 — Executor held not to hâve burden of showing 

transfer of policies was not in contemplation of death. 

ïhat a nian, leavlug an estate of over $580,000, shortly before his death 
transferred Insurance policles aggregatlng $21,973.69, did not throw on 
his executor the burden of proving that they were not transferred in 
contemplation of death. 

4. Internai revenue «S^S — Insurance polîcies, absolutely assigned, held not 

transferred in contemplation of death. 

Insurance policies, assigned by insured witliln two years before his 
death at the âge of 83, held not to hâve been transferred In contempla- 
tion of death, .so as to be subject to the estate tax. 

(gsjFor otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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At Law. Action by Thomas H. Gaither, Jr., against Joshua W. 
Miles, Collecter of Internai Revenue. Judgment for plaintiff for part 
of the amoimt sued for. 

George R. Gaither, of Baltimore, Md., for. plaintiff. 
Samuel K. Dennis, of Baltimore, Md., for défendant. 

ROSE, District Judge. [1] The plaintiff, as executor of the late 
Thomas H. Gaither, is hère suing to recover $3,469.63, paid under 
protest as an estate tax upon $34,695.25, the proceeds of five insurance 
policies upon the life of the testator, who, about two months before 
his death, had caused them to be made payable to his son and daughter. 
In the transfer of one of thèse policies, he reserved to himself the 
right to again change the beneficiary. That policy remained a part of 
his estate. Cohen v. Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 62 L. Ed. 
143. 

[2] Another of them was of the'endovvment class. It had about 19 
months longer to run. He provided, if he were living at its maturityi 
the amount then becoming due under it should be paid to him. In nei- 
ther of the above instances was the transfer intended to take effect in 
possession of enjoyment until the death of the assigner, and the pro- 
ceeds of thèse policies, amounting to $12,921.60, were accordingly sub- 
ject to tax as part of his estate. 

[3] In none of the other three policies did the testator reserve any 
interest, either to himself or to his personal représentatives. The trans- 
fers of them were made without considération, and within much less 
than two years before his death. They were for the aggregate amount 
of $21,973.69. Substantial as that sum is, it is, however, less than 4 
per cent, of his whole estate, which amounted to upwards of $580,000, 
and they scarcely form such a material part of it as throws upon the 
plaintiff the burden of proving that they were not parted with in con- 
templation of death. Has the government shown that they were? 

[4] At the time the transfers were made, the testator was 83 years 
of âge. Some 3 years before, he had a very slight paralytic stroke. Its 
effects had largely, if not altogether, passed off, and for a man of 
his âge he was in a fair state of health, until about 10 days before his 
death. Although his physician and neighbor kept an eye upon him, he 
was able to go wherever business or pleasure called him, and appears 
to bave kept the management of his affairs in his own hands. About 
the time he transferred the policies in question, he unquestionably had 
on his mind the desirability of making provison for what would happen 
after he died. He made a new will, but one which did little more than 
confirm a number of other wills and codicils which he had executed 
in the course of the preceding quarter of a century. The essential 
scheme of ail of them was the same ; the différence in their terms being 
due to their having been from time to time adapted to changes in family 
conditions. He owned some warehouses in Baltimore, worth upwards 
of $100,000. A part of the lot or lots upon which thèse buildings stood 
were subject to a ground rent, and in Maryland, as personalty, would 
hâve to be administered through the orphans' court. The balance was 
in fee simple, and, over that, that court would hâve no jurisdictior^. 
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Some complications might resuit, and to avoid that possibility, some 6 
or 8 weeks after he assigned his life insurance policies and made his 
latest will, he executed certain conveyances, the effect of which was 
to eut down his interest in thèse lots to a life estate, with remainder 
to his children. , 

Besides thèse warehouses and his life insurance, he had upwards of 
$400,000 of other property. Although more than $150,000 of this 
property was in the form of readily transférable stocks and bonds, he 
made no attempt to part with any of them. His care to reserve to him- 
self a life estate in his warehouses, and to provide that, if he were liv- 
ing 19 months, later, when his endowœent policy matured, what would 
then be due should be payable to him, tends to show that in the sum- 
mer of 1919 he was not in expectation of immédiate death. 

Under ail the circumstances, I do not feel justified in holding that 
the three policies, which were absolutely assigned, were within the 
statutory meaning of the phrase "transferred in contemplation of 
death." 

It follows that the plairttifï is entitled to recover the sum of $2,173.70 
improperly levied upon thèse policies. 



THE GOODHOPB. 

(District Court, W. D. Washington, N. D. Octobér 14, 1920.). 

No. 5417. 

Customs duties '&=133 — Intoxieating liquors <@=>344— National PruhiMtion 
Act procédure for forf eiture of vdiicles exdusiva 

A gasoline launeh, uséd to unlawfuUy import liquor from Canada, was 
not forfeltaWe under Rev. St. § 3061 et seq. (Comp. St § 5783 et seq.), 
but only under the National Prohibition Act, § 26, as to forfeiture of 
yehicles when transportlng liquor ; the latter remedy belng exclusive, 
and section 3061 et seq. applying only where the article imported is 
merchandise and can be entered at the custom house. 

lyibel for Forfeiture. Information by the United States against the 
Goodhope, a gasoline launeh, her engines, etc. On exceptions to the 
sufficiency of the libel. Exceptions sustained. 

Robert C. Saunders, U. S. Atty., of Seattle, Wash., and F. R. Con- 
way, Asst. U. S. Atty., of Tacoma, Wash. 

Bronson, Robinson & Jones, of Seattle, Wash., for claimant. 

NETERER, District Judge. A libel of information bas been filed 
against the gasoline launeh Goodhope, 5 net tons burden, charging that 
on the 13th:day of June, 1920, one Ernest Kruse, then in charge of 
said launeh, did knowingly, willfully, fraudulently, and with intent to 
defraud the revenue of the United States, import and bring into the 
United States from the Dominion of Canada, a f oreign place, 439 
quarts of spirits, distilled from grain and other materials, merchandise 
off oreign manufacture, then subject to duty by law, and also 4.39 glass 
bottlesj appraised by the collector of customs at $21.95, and subject to 

©ssFor oth«r cases B«e eame toplc 4 KEY-NUMHBR in ail Key-Numbered Dlgesta & Indexe» 
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duty; that the launch was appraised under the direction of the collect- 
or of customs at $1,900, and that the launch is in possession of the 
collector of customs; and it prays that the launch be condemned and 
forfeited to the United States, in accordance with the provisions of 
sections 3061-3082, 3095-3099 and 2865, Rev. Stat. (Comp. St. §§ 
5763-5765,5767-5785,5807-5811,5548). 

The claimant has excepted to the sufficiency of the libel, on the 
ground that the statute upon which it is based does not authorize the 
forfeiture. It is contended by the claimant that the Eighteenth Amend- 
ment and the National Prohibition Act (41 Stat. 305) supersede the 
sections of the statute upon which the right to forfeit Is predicated. 
Rhode Island v. Palmer, 253 U. S. 350, 40 Sup. Ct. 486, 64 h. Ed. 946, 
decided June 7, 1920. 

The Eighteenth Amendment provides (section 1 ) : 

"After one year from the ratlflcatlon of this article the manufacture, sale, 
or transportatlon of intoxlcatlng liquors within, the importation thereof Into, 
ir the exportation thereof from the ITnltod States ana ail territory subject to 
che jurlsdictlon thereof, for beverage purposes, Is hereby prohibited." 

From this it appears that intoxicating liquors may be imported, ex- 
cept "for beverage purposes." 

Section 3, title 2, National Prohibition Act, provides : 

"No person shall on or after the date when the Eighteenth Amendment to 
the Constitution of the United States goes irto effect, manufacture, sell, 
barter, transport, import, export, deliver, fumlsh or possess any Intoxicating 
liquor, except as authorized in this Act, • * * Uquor for non-beverage 
purposes • * • may be • * • Imported • • » but only as here- 
in provided, and the Commissloner may, upon application, issue permits there- 
for. • • *" 

Section 35, title 2, of the act, supra, provides : 

"AU provisions of law that are inconsistent with this act are repealed only 
to the extent of such inconsistency and the régulations herein provided for 
the manufacture or traffle in intoxicating liquor shall • • • not relieve 
any one from paylng any taxes or other charges imposed upon the manufacture 
or traffic in such liquor." 

It is apparent from the provisions of this act that intoxicating liquor 
may be imported for nonbeverage purposes. It is likewise manifest 
that the provisions of this act shall not in any way interfère with the 
opération of existing law, except where it is inconsistent, and the act 
expressly provides that persons shall not be relieved from any taxes 
or other chargés imposed upon the traffic in such liquor. Traffic means 
commerce, trade, sale, or exchange of merchandise ; to buy, sell, or 
trade. Bouvier, Law Dict. ; Levine v. State, 35 Tex. Cr. R. 647, 34 
S. W. 969. Traffic may be state or interstate. Ft. Worth & D. C. Ry. 
Co. y. Whitehead, 6 Tex. Civ. App. 595, 26 S. W. 172. It is likewise 
manifestly apparent that traffic may be domestic or foreign. 

In order, however, that intoxicating liquors may hâve a légal status 
as merchandise, it must come into the United States in harmony with 
the provisions of the Prohibition Act, supra, which requires as a 
prerequisite a permit from the Commissioner. No permit having been 
issued, it could not be entered at the custom house; it was contraband 
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the instant it came into the United States, and the vessel carrying it 
was subject to forfeitiire under section 26 of the act, supra. Section 
3061 et seq., supra, hâve application only where it is merchandise and 
can be entered at the custom house. U. S. v. One Ford Automobile, 
(C. C. A.) 262 Fed. 374. Forfeiture dépends upon the statute. U. S. v. 
Stowell, 133 U. S. 1, 10 Sup. Ct. 244, 33 L. Ed. 555. The taking and 
détention must be in harmony with th0 statute. U. S. v. 267 Gold 
Pièces, et al. (D.C.) 255 Fed. 217. The Prohibition Act, supra, pro- 
vides a procédure for forfeiture of vehicles when transporting liquor, 
contrary to its provisions, and thè remedy is exclusive. U. S. v. Hydes 
(D. C.) 267 Fed. 470, filed July 24, 1920. 

Nor can subsection 83, § 5291, U. S. Comp. Stat., which makes duti- 
able glass bottles (containers of the contraband liquor), aid libelant, 
since section 25, title II, Prohibition Act, includes containers, together 
with the liquor, and makes ail subject to disposition by the court. 

The exceptions are sustained. 



UNITED STATES v. ANDERSON. 

(District Court, D. Montana. October 20, 1020.) 

No. 3583. 

Post office ©=48(1) — Indictment for libelous niatter on envel»p« need not al- 
lège character of contents. 

Under Criminal Code, § 212 (Comp. St. § 10382), making It an ofCense to 
mail "matter otliorwise mailable by law, upon the envelope or * * * 
wrapper of which, or anj' postal card upon which," is any languago of a 
libelous or defamatory character, the contents of such an envelope is im- 
material, and an indictment thereunder held not insufficient hecause it 
dia not allège that the envelope containod "mailable matter." 

Criminal prosecution by the United States against Art M. Ander- 
sen. On motion in arrest of judgment. Motion denied. 
W. W. Patterson, U. S. Atty., of Helena, Mont. 
Wheeler & Baldwin, of Butte, Mont., for défendant. 

BOURQUIN, District Judge. The indictment charges that défend- 
ant mailed "a certain envelope, upon and on the outside of which was 
then and there written a libelous, scurrilous, and defamatory epithet, 
* * * as follows: Liars"— following the address, "Montana Loy- 
alty League," a voluntaiy association of persons. He objected to 
évidence, upon the ground that no offense is charged within section 
212, Criminal Code (section 10382, West's Comp. Stats.). 

Convicted on évidence also disclosing that the envelope contained 
mailable matter, though not allcged in the indictment, upon the same 
ground he inoves in arrest. Said statute provides it is a punishable 
offense to mail "matter otherv/ise mailable by law, upon the envelope 
or outside cover or wrapper of which, or any postal card upon which," 
is any indécent, lewd, obscène, libelous, scurrilous, or defamatory 

<g;=3For oUier cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



UNITED STATES V. PHILADELPHIA & R. EY. 00. 697 

(268 P.) 

matter or epithet. U. S. v. Higgins (D. C.) 194 Fed. 539, and U. 
S. V. Gee (D. C.) 45 Fed. 194, would hold the indictment insufficient; 
U. S. V. Burnell (D. C.) 75 Fed. 824, sufficient. 

It is believed the latter is the better doctrine. The evil at which 
the statute aims is net contents, but envelopes, neither greater nor 
less by reason of contents or absence of them. The object is not régu- 
lation of contents, but of envelopes. The intent is not to penalize mail- 
ing matter in denounced envelopes, but mailing the envelopes them- 
selves ; and ail to the end that not only may postal patrons be protect- 
ed from defamation exposed to postal employées, but also that postal 
employées may be protected from obscenity exposed to and thrust 
upon them. There may be none to defame ; the address may be 
fictitious or absent; for matter is mailable, though not addressed. 

The gist of the offense is the exposed objectionable matter itself 
in due course of mail, not that it is exposed inclosing other matter. 
The statutory words, "matter othervi'ise mailable," in view of the légis- 
lative intent and object, may reasonably be taken, not as defining the 
ofïense, but only as "words that are but circumstances and conveyance 
in the putting of the case," and not controlling construction. See 
Potter's Dwarris, 246 et seq. Strict construction is not absolute in 
the case of ail pénal statutes, nor in ail terms thereof. 

Intent and object ascertained, words may be given their fullest 
raeaning, and common sensé applied to avoid absurdity. Laws for the 
suppression of a pubhc wrong, or to efïect a public good, or to sup- 
ply a remedy for a gênerai mischief, are not always in the strict sensé 
pénal laws, to be given strict construction. Taylor v. U. S., 3 How. 
210, 11 L. Ed. 559; Potter's Dwarris, 261; Endlich, Stats. § 337. 
An envelope without contents is in its nature so far a postal card that 
in that aspect it is within the statute. The instant case is within the 
mischief of the statute, and, having in mind the rule illustrated by 
Lacher's Case, 134 U. S. 624, is believed also sufficiently within the 
letter of the statute, unless construction that sticks in the bark be 
adopted. 

Motion denied. 



.UNITED STATES v. PHILADELPHIA & R. RY. CO. 

(District Court, E. D. Peimsylvania. November 28, 191C.) 
Nos. 102, 103. 

Criminal law ©='641(1) — Right of défendant to hâve assistance of counsel. 

Refusai of tlie clert: of a District Court to iile a prwcipe for entry of 
appoarance of counsel for a corporation défendant in a criminal case 
without payment of the statutory fee hcld not a violation of defendaut's 
constitutional right "to hâve the assistance of counsel for his défense." 

Criminal prosecution by the United States against the Philadelphia & 
Reading Railway Company. On rule to require clerk to file prœcipe 
without payment of fee. Rule discharged. 

See, also, 237 Fed. 292. 

<g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numtered Digests & Indexes 
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Francis Fisher Kane, U. S. Atty., of Philadelphia, Pa. 
William Clarke Mason, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. This rule involves in money an in- 
considerable sum, but the underlying principle involved is considered 
by défendant to be one of importance, at least as an abstract principle. 
The case is one of indictment. The défendant is a corporation. The 
latter attempted to put in an appearance, and presented a prsecipe, sign- 
ed by its counsel, for this purpose. The clerk demanded the required 
fee for the filing of this paper, which the défendant refused to pay. 
It may be interpolated that the action of the clerk foUowed the instruc- 
tions f rom the United States authorities having in charge the account- 
ing for such fées. The présent rule is to require the clerk to file the 
paper without exacting either the payment of the costs or the entry of 
security therefor. The allowance of the rule is based upon the con- 
stitutional right of every défendant to the assistance of counsel, and 
the refusai to permit the appearance paper to be filed without the pay- 
ment of the costs is averred to be a déniai of this constitutional right. 

We are of opinion that the rule should be discharged, and this opin- 
ion is based upon thèse two considérations. In the first place, we do 
not see that any question of constitutional right fairly arises. The right 
to the assistance of counsel is an undoubted one, but there is a well- 
marked distinction between the déniai of a right and the régulation of 
the practice to be foUowed in its assertion. The right of any litigant 
to process may well be admitted, without asserting a like right to free 
process. A défendant, for instance, is given the right "to hâve compul- 
sory process for obtaining witnesses in his favor." Const. Amend. 6. 
Indeed, this is coupled in the same clause of the Constitution with the 
right "to hâve the assistance of counsel for his défense." The right is 
dealt with in thèse constitutional provisions ; but the right to hâve such 
process without cost comes only through those statutory provisions 
dealing with litigants who appear in forma pauperis. Again, a party 
may hâve the undoubted right to the benefits of a writ of habeas corpus. 
Whether he has the further right to gratuitous services from the offi- 
ciais of the law is an entirely separate and distinct question resting 
upon différent considérations. 

In the second place, whatever there is of what may be called a right 
to file a written paper in the course of pleading in a criminal case ré- 
solves itself into a mère matter of convenience. Primarily considered, 
ail pleadings, so far as concerns the défendant in a criminal case, are 
oral. The plea of a défendant as it appears by the record is merely the 
mémorandum made by the clerk of the court of the plea which has been 
orally made. A défendant, by having the appearance of counsel for 
him filed, secures a privilège which may be of convenience, and thus be 
of benefit or advantage ; but such formai appearance is not required 
and involves no question of right. An individual défendant may put 
in a physical appearance or be brought into court. What may be the 
effect of the absence of a prsecipe for appearance of counsel in behalf 
of a corporation défendant is a question not now presented. 

The rule is discharged. 
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COLLINS V. BARNER. 

(Court of Appeals of District of Columbia. Submitted October 8, 1920. De- 
eided November 8, 1020.) 

No. 3357. 

1. Master and servant «S^lQOdî) — Hoisting engineer, acting under positive 
instructions froni employer, is vice principal. 

Testlmony by the employer tliat he had instructed his hoisting engineer 
to start the engine on signal from the top of the shaft, regardless of con- 
ditions, shows that the engineer, in complying wltli sucli instruction, 
thougli he knew the elevator was improperly loaded, was acting as a vice 
principal, for %Yhose négligence the employer is liable. 
3. Master and servant iS=185(7) — Coservant's négligence in providing work- 
ing p'ace actionable. 

A master is liable for a négligent act in the discharge of his duty of ex- 
ercising reasonable care to provide the servant with a réasonably safe 
place to work, though that act was porformed through another servant. 

3. Master and servant <S=>205(1) — Risk of négligence of master not assumed. 

An employé bas a right to assume that his master would not violate his 
duty to use duo care, and therefore rtoes not assume the risk of injury 
from the négligent act of the master or his vice principal in liolsting an 
improperly loaded elevator, wherc there was no proof tliat the employé 
knew of the improper loading, or that it was so observable that he must 
bo presumed to hâve known it. 

Appeal from the Suprême Court of the District of Columbia. 

Action by Plummer Barner against Joseph W. CoUins to recover 
damages for personal injuries. Judgment for plaintifï, and défendant 
appeals. Affirmed. 

J. S. Easby-Smith and R. B. Fleharty, both of Washington, D. C, 
for appellan't. 

Ii-ving Williamson and Thos. C. Taylor, both of Washington, D. C, 
for appellee. 

SMYTH, Chief Justice. This is a tort action, wherein Barner, an 
employé of Collins, recovered judgment for damages on account of 
injuries sustained by him while in the line of his service, through the 
négligence of one O'Brien, another employé. 

Appellant assigns three errors, namely, failure to peremptorily in- 
struct the jury in his f avor ; failure to charge that O'Brien and others 
were fellow servants of Barner; and the giving of an instruction that 
O'Brien was not a fellow servant of Barner. 

The jury based its verdict on the fifth count of the déclaration, 
which charged that the négligence complained of was that of the en- 
gineer, O'Brien, who was, as alleged, the agent of Collins. If he was 
his agent, then the court did not err in the respects mentioned. 

The fifth count alleged, and the proof showed, the following: The 
appellant at the time of the accident was engaged in the érection of a 
ten-story building in Washington, and the plaintiff was employed by 
him as a hod carrier in connection with the work. Appellant used an 

©=»For other cases see same topic & KEY-ÎJUMBBR io ail Key-Numbered Dlgests & Indexes 
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open hoisting shaft, containing elevators, by means of which building 
raaterial was raised 80 feet to the points where it was needed. The 
movements up and down of the elevators were controlled by a hoist- 
ing engine, which was operated by O'Brien, the engineer. One of the 
elevators was carelessly and dangerously loaded. O'Brien knew it, 
yet he started the engine and sent the elevator upwards. When it 
reached a point about 70 feet from the ground, several pièces of iron 
fell in conséquence of the careless manner in which the elevator had 
been loaded. One of them struck the appellee, inflicting the injuries 
sued for. 

[1] Touching the question asto whether O'Brien stood in the posi- 
tion of vice principal, 'when he started the engine, knowing that the 
elevator was dangerously loaded, Collins, the appellant, testified : 

That his "orders to O'Brien were to obey signais when they were given 
from the top ; * * * that he could not and must not start tlie engine on 
his own initiative; * * * that it was the pUice of the nian at the top of 
the building to see the conditions at the bottoin, and if ail was clear to ring 
the bell to start the elevator. * * * It was the dnty of the engineer. on 
the sounding of the bell, to start the engine, no niattcr ivliai tlie conditions 
were, and those were the instructions given him." 

On redirect examination he said : 

That he "did not instruct O'Brien that if he saw a dangerous condition 
there, he was to go ahead and start the elevator, nevertheless." 

This is négative. But he did not deny the positive instruction just 
related. In view of this testimony from the appellant, there is no 
room for doubt that O'Brien was a vice principal, and not a fellow serv- 
ant. In wliat he did he was obeying his employer's unmistakable in- 
struction. Therefore he was acting for the employer and in his stead. 
The appellant is as much responsible for the act as if he himself had 
done it. 

"A master assumes the duty towards his servant of exercising reasonable 
care and diligence to provide the servant with a reasonably safe place at which 
to work. * » * " Baltimore & Ohio Kailway Co. v. Baùgh, 140 V. S. 308, 
387, 13 Sup. et. 914, 021 (37 L. Ed. 772). 

Collins failed to perform that duty, but instead rendered the work 
place unsafe by the positive act of O'Brien who represented him. 
[2] This court h^s, ruled that — 

"If an act is done in the discharge of soine positive duty of the master to the 
servant, then négligence in the performance of the act is négligence of the 
master, notwithstanding that It was performed through another servant." 
Spates V. Wells Bros., 43 App. D. 0. 555, 559. 

See, also. Carter v. McDermott, 29 App. D. C. 145, 10 L. R. A. (N. 
S.) 1103, 10 Ann. Cas. 601; Collins v. John W. Danforth & Co.. 36 
App. D. C. 592; Thompson-Starrett Co. v. Wilson, 39 App. D. C. 211. 

We hâve also said that — 

If the act complalned of "Is not performed in the discharge of a duty devolv- 
ing uppn the master. there can be no liability, unless he lias beeu guilty of 
some Personal wrong which contributed directly to produce the iujury." 
Collins V. Danforth Co., supra, 36 App. D. C. 600. 
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He (Collins) was guilty of a personal wrong, throiigh his représenta- 
tive, O'Brien. The doctrine of fellovv servant has no application. 

[3J It is iirged that Barner assumed the risk. The évidence shows 
he approached the elevator shaft with a wheelbarrow full of brick 
for the purpose of placing it on the elevator, which was then ascending. 
He set the wheelbarrow down to await the retnrn of the elevator, and 
as he did so some one spoke to him. He turned his head to reply, and at 
the same moment was struck. There is nothing in the record which 
tends to show that he knew the manner in which the elevator had been 
loaded, or anything about the instructions given to the engineer to start 
the engine, "no matter what the conditions were." The act of négli- 
gence, which the jury found caused the injury, was the act of a vice 
principal. Barner had a right to assume that his employer would not 
violate his duty towards him by doing, through his agent, the négligent 
act which resulted in the injury. An employé — 

"is not to be treated as nssuming a ri.sk that is attrilnitablo to the employer's 
négligence until lie beeomes awarc of it, or It is so plainly observable that he 
must be presumed to h»ve known of it." Chesapeake & Oliio Hailway Co. v. 
Proffltt, 241 Li. S. 462, 468, 36 Sup. Ct. 620, 622 (60 L. Ed. 1102). 

Consult, also, Yazoo & Miss. Railroad Co. v. Wright, 235 U. S. 376, 
379, 35 Sup. Ct. 130, 59 h. Ed. 277, and Texas & Pacific Railway Co. 
v. Archibald, 170 U. S. 665, 672, 18 Sup. Ct. 777, 42 L. Ed. 1188. 

We perceive no error in the record ; therefore the judgment is 
affirmed with costs. 

Affirmed. 



COLEMAN V. StHWAKTZ. 

(Court of Appeals of District of Cohimbla. Submitted October 13, 1920. De- 
cided November 8, 1920.) 

No. 3365. 

1. Insane persons <S=33(1) — Appointment of coinmittee without hearing 

relatives voidable only. 

Under Code of Law 1901, § linb, giving the court autliority to direct 
the affairs of insane persons and to appoint a coinmittee for such per- 
sons after hearing the nearest relatives, the hearing of the relatives is 
not essential to the court's jurisdiction, so that an appointment of a com- 
mittee without such hearing is an irrëgularity, and is voidable only, not 
void, and can be confirmed by the court after hearing a relative. 

2. Insane persons «©='34 — Court has discrétion to nanie committee, reviewable 

only for abuse. 

TJnder Code of Law 1901, § 115b, no one has the right to be appolnted 
committee of an insane person ; but the court can uame such person as 
it may think proper, and its action is subject to review only where its dis- 
crétion has been abused. 

3. Insane persons <§s=>34 — Appointment as committee of trustée under motli- 

er*» will held not abuse of discrétion. 

It was not an abuse of discrétion for the court to appoint as committee 
of an insane person the executor and trustée designated by the mother 
of the insane person, since the court has jurisdiction to supervise the 

®=3For other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



702 268 FBDEEAL EBPOKTEK 

Acts of the trustée and the committee, and there Is no necessity that 
the duties be performed by separate persons. 

Appeal from the Suprême Court of the District of Columbia. 

Pétition by Belle Coleman for the removal of Edward P. Schwartz 
as committee of a lunatic. Pétition dismissed, and petitioner appeals. 
Affirmed. 

E. Hilton Jackson, of Washington, D. C, for appeliant. 
C. W. Darr and R. J. Whiteford, both of Washington, D. C, for 
appellee. 

SMYTH, Chief Justice. Belle Coleman appeals from a decree of 
the Suprême Court of the 'District, dismissing her pétition for the re- 
moval of Schwartz as committee of one Brumidi, a lunatic, and ratify- 
ing and confirming his previous appointment. 

In June, 1916, Brumidi was decreed to be of unsound mind and 
committed to St. Eiizabeth's Hospital for the Insane. Schwartz, being 
the executor of the last will and testament of Brumidi's mother, and 
trustée of a life estate in his favor under her will, petitioned the court 
in March, 1919, to appoint him as a committee for Brumidi, and he was 
subsequently appointed. Some six months af ter this Coleman, claiming 
to be a first cousin of Brumidi, petitioned for the remayal of Schwartz, 
on the ground, as alleged, that his appointment was made without no- 
tice to Brumidi's next of kin, who were résidents of the District of 
Columbia. Schwartz, at the time he made his application, did not 
know that Brumidi had any relatives in the District. Coleman does not 
pétition on behalf of the other relatives, although she names them. She 
speaks for her self only. 

[1] The Code provides that the court — 

"Shall hâve full power and aiithority to snperlntond and direct the affairs 
of persons non compos mentis, and to appoint a committee or trustées for 
such persons after hearing the nearest relatives of sucli person or some of 
them if residlng within the jurisdiction of the court, and to make such orders 
and decrees for the care of thelr persons and the management and préserva- 
tion of their estâtes, • • * as to the colirt may seem proper." Section 
115b. 

It will be noticed that by the first part of the section the court is 
given jurisdiction of the affairs of insane persons, and by the second 
part is authorized to appoint a committee or trustée of such persons 
after hearing the nearest relatives of such person or some of them. 
Having jurisdiction, the failure to hear the relatives before making the 
appointment was merely an irregularity which at most rendered the 
appointment voidable, not void. Kimball v. Fisk, 39 N. H. MO, 75 Am. 
Dec. 213, and note. 

Assuming that the appointment of Schwartz was voidable, the court 
had the right, after hearing from Coleman, one of the nearest relatives, 
to ratify and confirm the appointment. This is what the court did, for 
it says in its decree, after dismissing the Coleman pétition: 

"That the appointment of Edward P. Schvi'artz as committee herein be 
and the same is hereby ratified and confirmed." 
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[2,3] There îs nothing in the statute which gives to any one thç 
right to be appointée! the committee of an insane personl The court 
has power to name such person as it may think proper. Its action in 
that regard is subject to review only where discrétion has been abused, 
and there is no suggestion of anything of that kind in the présent pro- 
ceeding. Mr. Schwartz had the confidence of Brumidi's mother. She 
named him as the executor of her will, and gave into his charge as 
trustée a life estate in favor of Brumidi. The manner in which he 
has gathered and preserved the estate of his ward, as indicated by the 
record, shows that the court made no mistake in his sélection. 

It is objected that, unless some other person is appointed as the com- 
mittee of Brumidi, there will be nobody in existence to see that 
Schwartz discharges faithfully his trust under the terms of the will. 
But the answer to this is that he, both as testamentary trustée and 
committee, is under the control and direction of the court. The court 
would undoubtedly gladly listen to any one who knew that he was not 
faithful to his duty. Moreover, the question as to whether two persons 
should hâve been appointed, one for each position, or one person for 
both places, rested in the sound discrétion of the court, and is not sub- 
ject, on this record, to review by us. 

We think the action of the court was right, and the judgment is 
affirmed, with costs. 

Affirmed, 



HARDEBECK v. HAMILTON et al. 

(Court of Appeals of District of Columbia. Sul>mitted October 8, 1920. De- 
eided November 8, 1920.) 

No. 3359. 

Landiord and tepant <S='94(4) — Delivery of notice to quit to tenant'» wife, 
who delivered to tenant at landIord*s request, suffident Personal service. 

Wliere a landiord dolivercd a notice to quit to the tenant's wife, with 
request that she deliver it to the tenant, which she agreed to do and 
did do, there was sufflcient service to comply with Code ofLaw 1901, § 
1223, which requires Personal service, but does not specify by whom 
the service shall be made, since the notice was personally served on the 
tenant by his wife. 

Appeal from the Suprême Court of the District of Columbia. 
Action by Richard E. Hamilton and another against E. G. Harde- 
beck. Judgment for plaintiffs, and défendant appeals. Affirmed. 

F. J. Rice, of Washington, D. C. (Bell, Marshall & Rice, of Wash- 
ington, D. C, on the brief), for appellant. 

Geo. E. Hamilton and J. J. Hamilton, both of Washington, D. C. 
(Edmund Brady, of Washington, D. C, on the brief), for appellees. 

SMYTH, Chief Justice. Hardebeck was in possession as tenant of a 
house which the Hamiltons desired. They, claiming to be the owners 
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of it and entltled to its possession, commenced action to oust Harde- 
beck. From a judgment in their favor, Hardebeck appeals. 

The only question argued is one afïecting the sufficiency of the 
service of the notice to quit. Richard E. Hamilton went to the prem- 
ises for the purpose of making the service. He found Mrs. Hai'de- 
beck there. She informed him that her husband was not at home, 
and that she did not know when he would be. Hamilton left the 
notice with her, and asked her to deliver it to her husband when he 
returned. This she did, according to the admission of her husband. 
Was this service sufficient? 

The Code provides that — 

"Every notice to tlie tenant to quit shall be served upon him personally, if 
he can be found, and if lie can not be found it shall be sufficient service of 
said notice to deliver the same to some person of proper âge upon the prem- 
ises," etc. Section 1223. 

There is nothing in this which requires that the landlord in person, 
or an officer, shall make the service. It may be made by any person 
acting for the landlord. In this case the wife, at the request of the 
landlord, handed the notice to the tena:nt, and thus he was personally 
served with it. The same exactness is not required in the serving of 
such a notice as in the serving of a summons or subpœna, where the 
Code points out by whom and how the service shall be made. Wil- 
son V. Trenton, 53 N. J. Law, 645, 23 Atl. 278, 16 L. R. A. 200; 
Ewing V. O'Malley, 108 Mo. App. 117, 82 S. W. 1087. They must 
be served officially, because the statute requires it; but, in the case 
of a notice to quit, service by any person is enough, so long as the 
tenant receives the notice in time to allow him the statutory period 
to vacate. 

We find nothing to the contrary in the cases cited by appellant. 
They say in effect that service of a notice not made in accordance with 
the statute, even though the notice subsequently reaches the défend- 
ant, is invalid. We may grant that, but hère the service was made 
just as the statute requires. 

The judgment is affirmed, with costs. 

Affirmed. 
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NATIONAL HARNESS MFKS.' ASSN v. FEDERAL TRADE COMMIS- 
SION et al. 

(Circuit Court of Appeals, Sixtli Circuit. December 7, 1920.) 

No. 3289. 

L Commerce "S=3 — Congress caii prevent unfair compétition in interstate 
commerce. 

Congress has tlie power to déclare, as it dld by the Fédéral Trade Com- 
mission Act (Comp. St. 8§ 8836a-8836k), that unfair methods of compé- 
tition in interstate commerce are unlawful, and to reqnire tliat tlieir 
praetice cëase. 
a. Constitutlonal law <S=>80(f^) — ^Trade-markg «nd trade-names «5=80 ^â, 
îîew, vol. 8A Key-No. Séries — Fédéral Trade Commission not glven 
Judlclal powers or Invalid earecatlve powers. 

The authority friven tlie Fédéral Trade Commission to détermine wliat 
methods of compétition a givcn trader employs, and, provisionally, to 
détermine wliether such nictlioUs «re unfair, subject to right of review by 
the courts, does not confer on the commission judicial powers, or invalid 
executive or administrative authority, contrary to Const. arts. 1, 2, 3, in 
view of the fact tliat the commission's détermination is not only subject to 
review, but is euforceablo only by the courts. 

3. Constitutlonal law "©=42 — Party cannot complain of invalid sections not 

invoked against him. 

A petitioner, seeking review of an order by the Fédéral Trade Commis- 
sion requiring petitioner to desist from certain practices, cannot raise 
the question that tho inquisitorial features of Fédéral Trade Commis- 
sion Act, §§ 9, 10 (Comp. St. M 88301, SRSOj), violate Const. Amend. 4, 
wliieh protects against unreaisonable searches and seizures, wliere the 
commission did not attempt to exercise against petitioner the powers 
given by those sections. 

4. Trade-marlss and trade-names «S^SOî^, New, vol. 8A Key-No. Séries — Trade 

Commissslon has jurisdiction over incorporated association of manufac- 
turers ; "corporation." 

Under Fédéral Trade Commission Act, § 5 (Comp. St. § 8836e), giving 
the commission jurisdiction wben it has reason to believe that any per- 
son, partnershlp, or corporation is guilty of unfair comp(?tition, the com- 
mission has jurisdiction over methods of an association of maïuifacturers 
in a ct^rtain Une, tiiough the association is unincorporatod, in view of sec- 
tion 4 of the act (section 88.30d), defining a corporation as any company 
or association, incorporated or unincorporated, organized to carry on 
business for its own profit or that of its members. 

[pjd. Note. — For other définitions, see Words and Plirases, First and 
Second Séries, Corporation.] 

5. Associations "S=>20(4) — Brought into court by service on ofBcers and ac- 

cessii>Ie members. 

A volimtary association having many members may be brought into 
court by service on its officers and ou such of its members as are known 
and can be conveniently reached ; sufficient being served to represent 
ail the diverse interosts. 

6. Trade-marlis and trade-naines <S=>80%, New, vol. 8A Key-No. Séries — As- 

sociation whose menil»ers are engaged in interstate commerce is subject 
to jurisdiction of Trade Commission. 

An unincorporated association of manufacturers in a certain Une of 
business is subject to tlie jurisdiction of the Fédéral Trade Commission, 
if its luenibers are engaged in interstate commerce, and intei'state com- 
merce is directly affected by the alleged unfair methods of compétition. 

<g=5For otl.er cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
208 F.— 45 
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7. Trade-marks and trade-names "©='80'^, New, vol. 8A Key-No. Séries— 
Methods of compétition wiiich substantially affect conditions in liamess 
trade liave public Interest. 

The activities of an association of harness manufacturers, whlch sub- 
stantially affect conditions in tlie harness and saddlery trade, are such 
that proceedings by ttie Fédéral Trade Commission would be to the In- 
terest of the public, so that the commission has jurisdiction thereof, un- 
der section 5 of the Fédéral Trade Commission Act (Comp. St. S 8836e). 
8. Trade-marks and trade-names ®=>68 — Trade «ommission can prevent 
coercion to separate jobbing and petail business. 

Attempts by an association ot harness manufacturers and by a saddle 
maker's association to coerce the séparation of the wholesale and retail 
harness dealers, by refusing to recognize those who engage both in the 
Wholesale and retail trade as authorized jobbers, and to prevent the sale 
by manufacturers of accessories to such persons, are unlawful, and may 
be restricted by order of the Fédéral Trade Commission. 

9. Trade-marks and trade-names 'S^'SO'^, New, vol. 8A Key-No. Séries — 
Trade Commission Act is préventive. 

The Fédéral Trade Commission Act (Comp. St. §§ 8836a-8836k) is In- 
tended to afCord a préventive remedy, not a eompensatory one, so that 
the suggestion that no damage has been shown by the praetices com- 
plained of, is no défense to proceedings before the Fédéral Trade Com- 
mission. 

Pétition to Set Aside Order of the Fédéral Trade Commission. 

Original pétition by the National Harness Manufacturers' Associa- 
tion against the Fédéral Trade Commission and others, to review an 
order of the Commission requiring petitioner and its co-respondents 
to cease certain alleged unfair methods of compétition in Interstate 
commerce. Order of Commission affirmed. 

See, also, 261 Fed. 170. 

Léonard Garver, Jr., of Cincinnati, Ohio (Lorbach & Garver, of 
Cincinnati, Ohio, on the brief), for petitioner. 

Marvin Farrington, of Washington, D. C. (Claude R. Porter and 
Marvin Farrington, both of Washitigton, D. C, and Walter B. Wood- 
en, of Chicago, 111., on the brief), for respondents. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Original pétition under section S of 
the Fédéral Trade Commission Act (Act Sept. 26, 1914, c. 311, U. S. 
Comp. Stat. ,§ 8836a et seq.) to review an order of the commission 
requiring petitioner and its co-respondents to cease and desist f rom cer- 
tain alleged unfair methods of compétition in interstate commerce. 
The proceeding was brought against both petitioner, the National 
Harness Manufacturers' Association of the United States of America 
(hereinafter càlled the Harness Manufacturers' Association, or the 
petitioner), its officers and the members of its executive committee by 
name, as well as about 20 local associations composing the membership 
of the Harness Manufacturera' Association, and the Wholesale Sad- 
dlery Association of the United States (hereinafter called the Saddlery 
Association), its ofificers and the members of its executive committee 
by name, and a large number of named persons, fîrms, or corpora- 

®=3For other cases see sama topic & KBY-NUMBE3R in ail Key-Numbered Digests & Indexes 
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tions composing the membership of that association. The ordèr to 
cease and desist included both associations. The Saddlery Association 
asks no review of the commission's order. 

The petitioner hère assails that order on the grounds, first, that the 
Fédéral Trade Commission Act is unconstitutional; second, that the 
commision had no jurisdiction in this particular case; and, third, 
that the order to cease and desist is not supported by the évidence. 

[1,2] 1. The constitutionahty of the act is assailed, first, as assum- 
ing— 

"to combine législative, executive, and jndiclal powers and functions, and to 
confer them iipon one and the same administrative body, contrary to articles 
I, II, and III of the Constitution, and because it assumes to authorize the 
commission, whlch is ostensibly an administrative body, to deprive persons 
of their property without due process of law, contrary to the Fifth Amend- 
ment of the Constitution." 

This proposition is to our minds without merit. Congress plainly 
has power to déclare unfair methods of compétition unlawful and 
to require that their practice cease. This Congress has donc by the 
act in question. It with equal cleamess has the power to authorize 
an administrative commission to détermine (a) the question what 
methods of compétition the given trader employs, and (b) provisionally 
the mixed question of law and fact whether such methods are unfair. 
Thèse questions being determined against the trader, the administra- 
tive requirement to cease and desist, prescribed by Congress, follows 
as matter of course, but only provisionally. The commission's déter- 
mination of thèse questions is not final. Not only does the statute give 
a right of review thereon, upon application by an aggrieved trader, 
to a Circuit Court of Appeals of the United States, but the commis- 
sion's order is not enforceable by the commission, but only by order 
of court. "It is for the courts, not the commission, ultimately to déter- 
mine as matter of law" what the words "unfair methods of compéti- 
tion" include. Fédéral Trade Commission v. Gratz, 253 U. S. 421, Ait 
Sup. Ct. 572, 575,. 64 L. Ed. .993. 

Throughout the proceedings, not only before the commission, but 
before the court, the trader is given the right and opportunity to bé 
heard. The act delegates to the commissi(Mi no judicial powers, nôr 
does it, in our opinion, confer invalid executive or administrative 
authority. Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 
L. Ed. 525 ; Union Bridge Co. v. United States, 204 U. S. 364, 27 
Sup. Ct. 367, 511,. Ed. 523 ; Pennsylvania Railroad v. International 
Coal Co., 230 U. S. 184, 33 Sup. Ct. 893, 57 L. Ed. 1446, Ann. Cas. 
1915A, 315; Coopersville Co. v. Lemon (C. C. A. 6) 163 Fed. 145, 147, 
et seq., 89 C. C. A. 595 ; National Pôle Co. v. C. & N. W. Ry. Co. 
(C. C. A. 7) 211 Fed. 65, 127 C. C. A. 561. The criticism that the stat- 
ute makes the commission both judge and prosecutor is too unsubstantial 
to justify discussion. The constitutionahty of the act, against ob- 
jections similar to those presented hère, has recently been sustained 
by the Circuit Court of Appeals of the Seventh Circuit in a considered 
and persuasive opinion. Sears, Roebuck & Co. v. Fédéral Trade Com- 
mission, 258 Fed. 307, 169 C. C. A. 323, 6 A. L. R. 358. None of the 
petitioner's citations contain, in our ojànion, anything necessarily op- 
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posed thereto. Upon this record, we hâve no occasion to consider 
the construction or effect of the provision of the act which makes 
conclusive, if supported by testimony, the commission's findings as to 
facts as distinguished from conckisions of law, or of mixed fact and 
law. In saying so, however, we must not be ùnderstood to intimate 
that the provision referred to is invalida 

[3] The act is also assailed as violating the Fourth Amendment to 
the fédéral Constitution, which protects against "unreasonable searches 
and seizures," which petitioner asserts are provided for by the so- 
called inquisitorial feature of section 9 (Comp. St. § 8836î), in the déc- 
laration that "for the purposes of this act the commission, or its duly 
authorized agent or agents, shall at ail reasonable times hâve access 
to, for the purpose of examination, and the right to copy any doc- 
umentary évidence of any corporation being investigated or proceed- 
ed against"; a provision whose enforcement is provided for by sec- 
tion 10 (section 8836j), which subjects any person to fine or imprison- 
ment, or both, "who shall wiUfully refuse to submit to the commission 
or to any of its authorized agents, for the purpose of inspection and 
taking copies, any documentary évidence of such corporation in his 
possession or within his control." 

Of this criticism it is enough to say that the provisions in question 
of sections 9 and 10 are not before this court. The commission bas 
not attempted to exercise them. Section 9 otherwise contains complète 
provision for enforcing, by subpœna, the attendance and testimony 
of witnesses and the production of ail documentary évidence relat- 
ing to any matter under investigation. Beyond this the commission 
has not gone. That one attacking a statute as unconstitutional must 
show that the alleged unconstitutional feature injures him is settled by 
a long line of authorities, among which are Tyler v. Judges, 179 U. S. 
405, 409, 21 Sup. Ct. 206, 45 L. Ed. 252; Turpin v. Lemon, 187 U. 
S. 51, 60, 61, 23 Sup. Ct. 20, 47 L. Ed. 70; Hooker v. Burr, 194 U. 
S. 415, 419, 24 Sup. Ct. 706, 48 L. Ed. 1046. 

[4, 5] 2. By section 5 of the Fédéral Trade Commission Act (Comp. 
St. § 8836e) the commission is given jurisdiction, when it has reason 
to believe that "any * * * person, partnership, or corporation 
has been or is using any unfair method of compétition in commerce, 
and if it shall appear to the commission that a proceeding by it in 
respect thereof would be to the interest of the public." Section 4 of 
the act (section 8836d) defines a corporation as "any company or 
association, incorporated or unincorporated," which either (a) is or- 
ganized to carry on business for profit and has shares of capital or 
capital stock, or (b) is "without shares of capital or capital stock, 
except partnerships, which is organized to carry on business for its 
own profit or that of its members." The Harness Manufacturers' 
Association is a voluntary unincorporated association, and thus with- 
out capital stock. It is not itself engaged in business. Petitioner 

1 See the discussion in Buttfleld v. Stranalian, snpra. 192 U. S. at page 494 et 
seq., ?4 Sup, Ct. 349, 48 L. Ed. 525 ; also in Union Bridge Co. v. United States, 
supra, 204 V. S. at pages 377-387, 27 Sup. Ct. 3(î7. 51 U. E<1. 523; also in 
Coopersville Co. v. Lemon, supra, 163 Fed. at page 147 et seq., 89 C. C. A. 595. 
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contends that it therefore is not within the act. But this contention 
overlooks the fact that the association is not the only one proceeded 
against; but that its officers and the members of its executive com- 
mittee, as well as its membership generally, are included in the pro- 
ceedings as parties and made subject to the commission's order. 
The language of the act afifords no support for the thought that in- 
dividuals, partnerships, and corporations can escape restraint, under 
the act, from combining in the use of unfair methods of compétition, 
merely because they employ as a médium therefor an unincorporated 
voluntary association, without capital and not itself engaged in com- 
mercial business. The order may be enforced by reaching the officers 
and members, personally and individually. A voluntary association, 
having many members, may be brought into court by service on its 
officers and such of its members as are known and can be conveniently 
reached, sufficient being served to represent ail the diverse interests 
Evenson v. Spaulding (C. C. A. 9) 150 Fed. 517, 82 C. C. A. 263, 9 L. 
R. A. (N. S.) 904. Among the cases under the Anti-Trust Act which 
hâve enforced the liability of individual members for acts in violation 
of the statute, although donc through a voluntary unincorporated as- 
sociation, are Loewe v. Lavk'lor, 208 U. S. 274, 28 Sup. Ct. 301, 52 
L. Ed. 488, 13 Ann. Cas. 815, Dowd v. United Mine Workers of Amer- 
ica (C. C. A. 8) 235 Fed. 1, 5, 6, 148 C. C. A. 495, and (apparently) 
Eastern States Lumber Co. v. United States, 234 U. S. 600, 34 Sup 
Ct. 951, 58 L. Ed. 1490, E. R. A. 191 5A, 788. Thèse cases we think 
présent a satisfactory analogy to the instant case. 

[6,7] The contention that the Harness Manufacturera' Associa- 
tion is not engaged in commerce is ansvvered by the considération, first, 
that many of its members are so engaged ; and, second, that Interstate 
commerce is claimed to hâve been directly affected by the alleged unfair 
methods of compétition. Loewe v. Lawlor, supra; Eastern States 
Lumber Co. v. United States, supra ; Nash v. United States, 229 U. 
S. 373, 379, 33 Sup. Ct. 780, 57 L. Ed. 1232. The objection that the 
public is not interested in the activities of the association is answered 
by the fact that, if the commission's findings are to be accepted, trade 
conditions in the harness and saddlery trade hâve been substantially 
affected by the methods of compétition in question. This subject will 
more fully appear by considération of the nature and effect of the com- 
mission's findings. 

3. The harness and saddlery trade consists broadly of three divi- 
sions: (a) Manufacturers of saddlery hardware, harness goods 
and horse furnishing goods; (b) whoiesalers and jobbers, who buy 
the last-mentioned classes of goods from the manufacturers and 
themselves manufacture harness in wholesale quantifies, selling both 
classes of products to the retailer ; (c) retail harness dealers, who sell 
saddlery goods at retail and to a small extent manufacture harness. 

The commission's findings of fact, so far as now important, rnay 
be thus summarized : Prior to the organization of the Saddlery As- 
sociation, it was the gênerai custom for accessory manufacturers to 
sell direct to retailers, and in large and important sections of the 
United States the wholesale and retail saddlery business has long been 
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conducted as one opération. The Harness Manufacturers' Associa- 
tion is a vokmtary unincorporated association, its membership being 
composed largely of city and district associations in varions cities 
throughout the states of the Union ; the membership of thèse asso- 
ciations being composed of concerns engaged in manufacturing and 
selling harness and saddlery goods at retail, and who purchase their 
supphes of harness and saddlery goods largely from wholesalers and 
jobbers in Interstate commerce, including members of the Saddlery 
Association. The membership of the Saddlery Association, which 
comprised the greater part of the wholesale saddlery trade of the 
United States, consisted of persons and concerns engaged in selling 
at wholesale harness and saddlery goods in Interstate commerce 
throughout the various states and territories of the United States to 
retail dealers, both members and nonmembers of the Harness Man- 
ufacturers' Association, and in direct compétition with other persons 
or organizations similarly engaged — its declared policy being (at 
variance with the condition above set forth) to promote a System of 
trade by which the manufacturers should sell to jobbers only, the 
jobbers to retailers only, and the retailers alone direct to consumers ; 
that the Saddlery Association accordingly adopted and established a 
rule that concerns doing a combined and closely affiliated wholesale 
and retail business were not eligible to new admission into the Sad- 
dlery Association (although some of its old members were still, in 
various parts of the United States, doing a combined wholesale and 
retail business), as well as a policy that such concerns were not en- 
titled to récognition as legitimate jobbers, and that the adoption of such 
rule and policy was brought ahout in part by the influence and pres- 
sure, and in response to the overtures of the Harness Manufacturers' 
Association. 

The commission further found that the officers, committees, and 
members of the Harness Manufacturers' Association and of the Sad- 
dlery Association hâve actively co-operated to establish the principle 
that a combined and closely affiliated wholesale and retail business 
was not a legitimate wholesale business ; ^ that the secretary of the 
Saddlery Association has attempted to prevent accessory manufac- 
turers from recognizing, as legitimate jobbers, wholesalers whose 
names were furnished by the Harness Manufacturers' Association to 
the Saddlery Association as complained of by retailers for competing 
with them ; and that the Harness Manufacturers' Association has 
used its influence with the Saddlery Association to prevent the ad- 
mission of spécifie concerns to membership in the latter association 
and the récognition of such concerns as legitimate jobbers. The 
commission further found that the Harness Manufacturers' Associa- 
tion has requested and secured the co-operation of members of the 
Saddlery Association in a refusai to sell to mail order bouses, . hard- 
ware stores, gênerai stores, and other competitors of retail harness 

^It is to be noted that one of the objects of the Harness Manufacturers' 
Association, as stated in its constitution and by-laws, is "to protect tho har- 
ness îlealers from the unjust sale of goods by wholesale dealers direct to con- 
sumirs." 



NATIONAL HARNESS MFRS.' ASS'n V. FEDERAL TRADE COM'N 711, 

(268 P.) 

manufacturers not recognized by the Harness Manufacturers' Asso- 
ciation as legitimate; that the latter has refused the privilège of as- 
sociate membership to accessory manufacturers and jobbers who sell 
to mail order houses, estahlishing, however, an associate membership, 
restricted to manufacturers, and jobbers who do not sell to consumers 
and to mail order houses, and who are otherwise in harmony with 
the policy of the association, and issuing credentials thereof to the 
traveling salesmen of associate members, and urging and encouraging 
the affiliated retailers to withdraw and withhold patronage from con- 
cerns whose salesmen were not so equipped, and hâve induced the 
members of the Saddlery Association to use their influence with the 
accessory manufacturers not to sell mail order houses ; and that by 
reasons of refusais of accessory manufacturers, due to objections of 
the Saddlery Association, to recognize as jobbers certain competitors 
of members of that association, such competitors hâve been forced 
to buy from the Saddlery Association at priées higher than charged by 
manufacturers to recognized jobbers. The commission further found 
that, as a resuit of the opposition of the Harness Manufacturers' As- 
sociation to sales by manufacturers and jobbers to the classes of com- 
petitors before mentioned, the latter had been prevented from pur- 
chasing as freely in interstate commerce as they would hâve been 
without such opposition. The findings détail many instances of spé- 
cifie means used to accomplish the varions classes of alleged unfair 
methods of compétition, and which we deem it unnecessary to set ont. 

Both the Saddlery and Harness Manufacturers' Association, its 
officers, committees, and members of its subsidiary and affiliated 
associations, were ordered to cease and desist from conspiring or com- 
bining between themselves to induce, coerce, and compel accessory 
manufacturers to refuse to recognize as legitimate jobbers, entitled 
to buy from manufacturers at jobbers' priées and terms, individuals 
and concerns doing or endeavoring to do a combined and closely 
affiliated wholesale and retail business, and from carrying on between 
themselves communications having the purpose, tendency, and efïect 
of so inducing, coercing, and compelling accessory manufacturers 
in the respect above referred to. 

The Harness Manufacturers' Asociation, its officers, committees, 
and members of its subsidiary and affiliated associations were or- 
dered to cease and desist from (a) conspiring or combining among 
themselves to induce, coerce, and compel manufacturers and jobbers 
to refuse to sell any of the competitors of retail harness manufactur- 
ers; (b) using any scheme whereby the active membership of the 
Harness Manufacturers' Association concerted to favor with or con- 
fine their patronage to manufacturers and jobbers comprising the 
associate membership of that association or who had not complied 
with its active membership by selling to certain competitors thereof ; 
(c) using or continuing any system of credentials or other indication 
of manufacturers and jobbers sales policies with regard to certain 
competitors and consumers, and from encouraging and urging re- 
tailers to confine their patronage to or to patronize manufacturers 
and jobbers whose sales policy is in harmony with the Harness Man- 
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ufacturers' Association's requirements as before set ont; (d) în- 
ducing members of the Saddlery Association to use their influence 
with accessory manufacturers not to sell to mail order houses or other 
competitors of retail hamess manufacturers. 

[8] In our opinion, the commission's findings of fact, and the exist- 
ence of the combinations, schemes, and practices directed to be dis- 
continued, are amply sustained either by undisputed testimony or by 
the great prépondérance of the évidence. This conclusion is not over- 
come by petitioner's criticisms addressed to spécifie features of the 
testimony. The findings of fact being so supported, the commission's 
order is, in our opinion, fully justiiied by the authorities to which 
attention has already been called, including especially Eastern States 
Lumber Co. v. United States, supra, where a state of facts quite 
similar to that found hère was held to amount to a violation of the 
Sherman Anti-Trust Act. Comp. St. §§ 8820-8823, 8827-8830. 

[9] In view of what has appeared, the criticism of lack of public 
injury is without force. The suggestion that no damage has been 
shown, even if true in fact, is answered by the considération that the 
remedy afforded by the statute is préventive, not compensatory. 

The order of the commission, so far as it relates to the Harness 
Manufacturers' Association, its ofiîcers, committecs, and the members 
of its subsidiary and affiliated associations, is aftirmed. 



FIDELITY TRUST CO. v. MAÏHUGH et aL 

(Circuit Court of Appoals, Flfth Circuit. November 20, 1920.) 

No. 3505. 

1. Bil's and notes <©=»167 — Provisions of mortgage do not affect n^otiabîlity 

of note. 

Provisions in a mortgage seeurlng a note against waste, and requiring 
the mortgagor to pay taxes and maintain insurance, relate to the securlty 
only, and do not atïect thé negotiabiilty of the note. 

2. Bills and notfs <S=>337 — Bad faith only will dcfeat title of purchaser of 

negotiable note. 

The title of a purchaser of negotiable paper in due course before ma- 
turity is not defeatod by his suspicion of a defect of title, or knowledge 
of circumstances which would excite the suspicion of a prudent man, or 
gross négligence ; but that resuit can be produced only by bad faith on 
his part. 

3. Eviflence '^='192 — Existence of writing roust be proved before secondaiy 

évidence of contents admissible. 

The existence of a paper must be established before its contents may 
be proved by secondary évidence. 

4. Mortgages '©=249(3) — Bona flde purchaser talies free from mortgage ap- 

pearing satisfied of record. 

A bona flde purchaser of land held to take It free from the lien of a 
mortgage which had been satisfied of record by the mortgagee, although he 
had prevlously transferred the mortgage by au assignment not recorded. 

Appeal from the District Court of the United States for the North- 
ern District of Texas; James C. Wilson, Judge. 

€=9For oUier cases see same topic & KB:y-NUUB£:R lu ail Key-Numbered Dlgests & Indexes 
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Suit in equity by the Fidelity Trust Company against J. T. Mayhugh 
and others. Decree for défendants, and complainant appeals. Re- 
versed. 

Lewis M. Dabney and Robert Allan Ritchie, both of Dallas, Tex., 
for appellant. 

Ben H. Stone, of Amarillo, Tex., and A. S. Rollins, of Dallas, Tex., 
for appellees. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. Appellant, herein designated as plaintiff, 
a Missouri corporation, brought suit and prayed for judgment on a 
promissory note and for foreclosure of a mortgage upon sections 13 
and 14 of a designated survey, given to secure the note, against J. 
T. Mayhugh and Laura V. Mayhugh, his wife, makers of the note, and 
mortgagors, N. B. Mayhugh, their son, and subséquent grantee of sec- 
tion 13, and the Fédéral Land Bank of Houston, Tex., subséquent 
mortgagee. The note sued on is as follows : 

"Number 261. Amount, $16,000.00. 

"First MortRngc Conpon Bond. 

"Negotiatod by Offutt & l'ottcr, Woodward, Oklahoina. 

"Woodward, Oklahoma, St'ptomber 13, 1917. 
"On the Ist day of October, 1927, for value roceivcd, \vo promi.se to pay to 
the ordpr of Offutt & l'otfer tlie principal sum of sixtecn thousand dollars, 
lawful money of the United States ot America, with interest thereon, at the 
rate of 6 per cent, per annum, from date until uiaturity, payable annually ac- 
cording to the ténor of ten interest coupons hereto attached, and of even 
date herewith ; the first one being for ono thousand dollars due October 1, 
1918, and nine others, each for nine hundred sixty dollars, and due annually 
thereafter. Both principal and Interest pa.yable at the oflRce of Offutt & Pottèr, 
Woodward, Oklahoma. AU sums herein promised to be pald shall bear inter- 
est at 10 per cent, per annum, payable annually after maturity, whether the 
same become due according to the terms thereof, or by reason of default of 
auy payment of principal or interest. This note is given for an actual loan 
of the above amount, and is secured by a mortgage, of even date hetewitn, 
which is a flrst lien on the property therein descrlbed. If this note is placed 
in the hands of an attorney for collection, \ve hereby agrée to pay the légal 
holder of the same an amount equal to 10 per cent, thereof, additional, as 
attorney's fee. One hundred dollars, or any even multiple thereof, or the 
full amount, may be paid on this note on October 1, 1919, or annually 
thereafter." 

The mortgage is also to Offutt & Potter, bears the same date as the 
note, and contains the following provisions: 

"The said first party shall not commit «r suffer waste, shall pay ail taxes 
and assessments upon said described real property, and any taxes or assess- 
ments mad(^ upon said loan or the légal holder of said note and mortgage on 
account of said loan, to whomsoever assessed, including pt^rsonal taxes, be- 
fore delinquent, shall keep the buildings thereon insured to tlie satisfaction 
of said second party for at least twenty-two hundred dollars, delivering ail 
policies and rene\s'al receipts to said second party, and upon satisfaction of 
this mortgage will accept fi-oni the mortgagee a duly executed release of the 
same, having it recorded, aiul pay the cost of reeording. A failure to comply 
with any of the agrcements herein shall cause the whole debt secured hereby 
to at once become duc and collcctable, if said second party or assigns so elect." 
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Plaintiff allèges default in interest and other breaches not necessary 
to mention. 

The défendants J. T. Mayhugh and Laura V. Mayhugh, his wife, 
in their answer admitted the exécution of the note and mortgage, but 
averred that they had received no considération therefor, that a writ- 
ten application, containing a clause constituting Ofifutt & Potter their 
agents to procur the loan, accompanied the note and mortgage, that 
said application was delivered by Ofifutt & Potter to plaintiflf, and that 
•plaintiff was aware of the contents of said application at the time it 
took the note and mortgage. The answer of thèse défendants fur- 
ther alleged a release by Offutt & Potter of the note and mortgage, and 
a deed to their son, N. B. Mayhugh, of section 14, for a valuable con- 
sidération. Défendant N. B. Mayhugh joined in the answer of the 
deftjndants J. T. Mayhugh and Laura V. Mayhugh. It is unnecessary 
to State the défense of the Fédéral Land Bank of Houston, inasmuch as 
it was stipulated at the trial that the liens of this défendant are su- 
perior to the lien asserted by plaintifif. 

Plaintiff filed in évidence the note and mortgage sued on. T' -'. note 
was indorsed by Offutt & Potter without recourse. The mortgage was 
filed for record September 14, 1917, the day after it was executed. 
Plaintiff also filed in évidence assignment of mortgage from Offutt & 
Potter tp itself, dated October 15, 1917, and filed for record August 5, 
1918. Plaintiff's vice président, Lester W. Hall, testified that on Oc- 
tober 15, 1917, acting for plaintiff, he made a loan of $10,000 to Offutt 
'& Potter upon their note of that date and accepted the note and mort- 
gage of Mayhugh and wife as collatéral security and that there was a 
balance due on the note of Offutt & Potter of $11,834.57, including 
principal and interest as of the date of his testimony. It is for this 
balance, together with interest and attorney's fées, that plaintiff sues. 

On cross-examination the witness Hall admitted that he thought an 
application accompanied the Mayhugh note and mortgage, and that he 
told the attorney for défendants in Kansas City that he had had it, and 
thought he had forwarded it to his attorneys in Houston. This wit- 
ness further testified, without objection, that upon examination of his 
correspondence with his attorneys he discovered that he only inclosed 
the note, mortgage, and assignment, that he then searched for the ap- 
plication, and could not find it, and that his impression at the time of 
testifying was that he had never had it. A blanK application was shown 
this witness by défendants, and he was asked if it were not a copy of 
the form of application used by Offutt & Potter, and answered that, 
as nearly as he could remember, it was ; that he was f amiliar with it ; 
that plaintiff had made about 28 farm loans to Offutt & Potter, and 
that the form shown him accompanied practically ail the loan papers. 
This form of application was admitted in évidence over plaintiff's 
objection, and to the ruling of the court admitting it an exception was 
noted. It contains two clauses which défendants contend preclude 
plaintiff from being considered a holder of the note in due course, but 
which, on the contrary, it is argued, were sufficient notice that Offutt 
& Potter were agents of the mortgagors to procure a loan for them. 
Thèse clauses are as f ollows : 
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"I, , do hereby appoint Offntt & Potter, of Kansas City, Mo., my 

agents to procure or make a loan for me of .f — , * *: * seeured by first 

mortgage, of approved form, on real estate, described as foUows," etc. 

"And I do hereby constitute and appoint Offutt Bros, my attorneys irrév- 
ocable, for me and in my name, place, and stead, to procure tliis loan from 
any person, person.s, or corporations, and to forward, to thc holders of notes 
for principal and interest, the Interest money as the same becomos due froni 
time to timé, and the principal whenever it may, from any cause, becoine due 
and payable, hereby ratifying and confirmitif ail tbat my said attorneys may 
dp in-the premises as fully as if donc by niyself." 

The witness Hall further testified that he made no inquiry of Offutt 
& Potter as to the value of the security. At the request of défend- 
ants, this witness produced the checks of Offutt & Potter, drawn 
against the loan, from which it appeared that the entire prdceeds were 
withdrawn on Octoher 17, 1917 ; ail the checks being certified and 
l^ayable to another bank. On redirect examination, Hall testified that 
lie had made two trips over the territory where the mortgaged land lies, 
with a view to lending money, within six months of the date of the 
loan in question ; that thèse trips were made in company with other 
oftkials of the plaintiff corporation, ànd it was decided that they could 
afford to lend from $8 to $15 per acre on the land; that he first be- 
came acquainted with the firm of Offutt & Potter the latter part of 
1916 or early in 1917; that he inquired of the Guaranty Title, Com- 
pany, of Kansas City, of which he was a director, about the standmg 
of the firm of Offutt & Potter, and was informed that the Guaranty 
Title Company had investigated and found them well connected; and 
that ail the information he acquired Seemed to show they were reputa- 
ble people. 

The défendant J. T. Mayhugh testified that he resided in Plainview, 
Tex. • that at the date of the note and mortgage he owned the two sec- 
tions of land, and that they were incumbered to the extent of over 
$12,000 ; and that at the time of the exécution of the note and mortgage 
he was not acquainted with either member of the firm of Offutt & Pot- 
ter. This défendant gives the following account of the negotiations 
leading up to and accompanying the exécution of the note and mort- 

"In September or thereabouts, 1917, my son, Norman, who had been author- 
ized by me to secure a loan on the land, applied to Offutt & Potter, through 
tlieir agent, Mr. Whlsenant, for such loan. They agreed to make it, and 
September 13, lfil7, I executed the deed of trust on the lands to secure notes 
to the amount of $10,000, and dellvered same to Mr. Whlsenaut, as agent for 
( )fl'ut & Potter. At the time the deed of trust and notes were exeented, while 
lu the office of L. R. Pearson, attorney, in the Grant Building, in Plainview, 
Tex., in the présence of Mr. Pearson, my son, Norman, Mr. Whlsenaut, and 
myself, Mr. Whisenant suggested that it would be necessary for thèse notes 
1o be sent in to the ofiice of Offutt & l'otter, represented to be in Kansas City, 
Mo., for inspection, before any money could be had, and he represented that 
such was customary practiee. He suggested that thert; would be plenty of time 
to do that and get the money back in time to take up th(; notes which were 
against the land, which was to be paid October Ist, 1 explained to him;the 
necessity of having the money by that time, and I let him hâve the notefe to 
send in, with the distinct understanding that the money was to* be baclf by 
October Ist. I delivercd the deed of trust to Mr. Whisenant, who represented 
himself to be agent of Oll'utt & Potter. I delivered the dc*d of trust and notes 
to Mr. Whisenant, who.se office is in the Grant Building, in Plainview, Tex., for 
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the piirpose, as he represented it, that Ihoy miglit be inspectée! at liead- 
quarters office of Offutt & Potter, and with tlie distinct understanding that 
the money sliould be réady by October Ist, in order to take up the liens 
against the property. I never received any money at ail on the notes and deed 
of trust, from Offutt & Potter, or either of them. or from any one for theni." 

April 15, 1918, Offutt & Potter exécutée! satisfactions or releases of 
the mortgage, at which time J. T. Mayhugh refunded $725, which 
represented the amount Offutt & Potter had paid the General Land 
Office for patent to section 14, including expenses in connection there- 
with. The défendants Mayhugh testified they did not learn until July, 
1918, that Offutt & Potter had assigned the note and mortgage to 
plaintiff. 

On or about May 7, 1918, J. T. Mayhugh and wife conveyed sec- 
tion 13, by deed, to their son, N. B. Mayhugh, and July 18, 1918, N. B. 
Mayhugh, as admitted by stipulation, executed a note for $10,000, and 
mortgage to secure the same upon said section 13, and applied the 
proceeds in part payment of the purchase price. Both father and son 
testified that the balance of the purchase price of section 13 was 
represented by the services of the son theretofore rendered to the 
father. 

Upon this évidence the trial court found that plaintiff is not the 
holder in good faith or in due course of business of the note and mort- 
gage, that défendant knew the contents of the application to Offutt & 
Potter for a loan, that the application actually accompanied the note, 
that plaintiff knew Offutt & Potter were agents, that plaintiff will- 
fully refrained from inquiry as to the genuineness of the note, and 
that plaintiff knew the note was being misappropriated, and entered a 
decree dismissing the bill and canceling the note and mortgage. 

The évidence shows, without conflict, a want of considération. Of 
course, the note and mortgage were unenforceable in the hands of Of- 
futt & Potter. Only the holder in due course of a negotiable instru- 
ment is protected against a defect of title to it. The questions for dé- 
termination, therefore, are (1) whether the note is negotiable; and (2) 
whether plaintiff is a hokler in due course. If the évidence requires 
that either of thèse question be answered in the négative, there is nO 
right of recovery in the plaintiff. 

[1] The note, on its face, is negotiable; but défendants insist that 
it was rendered nonnegotiable because of the above-quoted provisions 
in the mortgage, against waste and requiring défendants to pay taxes 
and procure insurance. Thèse provisions do not affect the negotiabil- 
ity of the note, because thev relate only to the security, and not to the 
indebtedness. Thorp v. Mindeman, 123 Wis. 149, 101 N. W. 417, 
68 L. R. A. 146, 107 Am. St. Rep. 1003 ; Farmers' National Bank of 
Tecumseh v. McCall, 25 Okl. 600, 106 Pac. 866, 26 L. R. A. (N. S.) 
217; 3 R. C. L. 871; Chicago Railway Equipment Co. v. Merchants' 
Bank, 136 U. S. 268, 10 Sup. Ct. 999, 34 L. Ed. 349. 

[2] In approaching the question of the rights of a holder in due 
course, it is well to keep in mind the foUowing excerpt from Murray 
V. Lardner, 2 WaU. 121, 17 L. Ed. 857: 

"The possession of sueh paper carrios tho title with it to the holder : "The 
possession and title are one and inséparable.' ïhe party v\ho takes it be- 
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fore due for a valuable eonsideration, without knowledge of any defect of title, 
and in good faith, holds it by a title valid against ail the world. Suspicion of 
defect of title, or tlie Icnowledge of circumstances which would excite such 
suspicion in the mind of a prudent man, or gross négligence on the part of the 
taker, at the time of the transfer, will net def eat his title. That resuit can be 
produeed only by bad faith on his part. The hurden of proof lies on the per- 
son who assails the right claimed by the party in possession. Such is the 
settled law of this court, and we feel no disposition to départ from it. The 
rule may perhaps be sald to résolve itself into a question of honesty or dis- 
honesty, for guilty knowledge and willful Igtiorance alike involve the resuit of 
bad faith. ïhey are the same in effcct. Wliere there is no fraud, there can 
be no question. The circumstances mentioned, and others of a kindred char- 
acter, while inconclusive in themselves, are admissible in évidence, and fraud 
established, whether by direct or circumstantial évidence, is fatal to the title 
of the holder." 

In First National Bank v. Wade, 27 Okl. 102, 111 Pac. 205, 35 
L. R. A. (N. S.) 775, the Suprême Court of Oklahoma used this lan- 
guage : 

"This court is committed to the doctrine that bad faith, not merely a notice 
of circumstances suffieient to put a prudent man on inquiry, is necessary to 
defeat recovery by the holder of negotiable paper, whose right accrued before 
maturity." 

In the case of McPherrin v. Tittle, 36 Okl. 510, 129 Pac. 721, 44 
L. R. A. (N. S.) 395, the court said : 

"The question vs'as one of good faith on his part; and knowledge of cir- 
cumstances suffieient only to put an ordinarily prudent person upon inquiry 
was not suffieient to defeat his title and right of recovery." 

This is an Oklahoma contract. Section 56 of the Negotiable In- 
struments L,aw (Laws 1909, c. 24, art. 5), which is in force in Okla- 
homa, is as f oUows : 

"To constitute notice of an inflrmity in the Instrument or defect in the 
title of the person negotiating the same, the person to whom it is negotiated 
must bave had actual knowledge of the infirmity or defect, or knowledge of 
such facts that his action in taking the instrument amounted to bad faith." 

The trial court found, as a matter of fact, that the plaintifï knew 
the notes had been misappropriated by Oflfutt & Potter. This finding 
could hâve been arrived at only by imputing to plaintiff knowledge of 
such facts as would justify the inference that it had actual knowledge 
of this tiltimate fact. It becomes necessary to inquire whether actual 
knowledge or willful ignorance, which is the same thing, can be im- 
puted to plaintifï from facts and circumstances developed by the évi- 
dence. The circumstances relied on to show knowledge are: (1) Plain- 
tifï's failure to make inquiry into the financial responsibility of the 
mortgagor; (2) plaintifï's failure to record the assignment of mort- 
gage ; (3) plaintiff's failure to investigate Ofïutt & Potter's title ; and 
(4) the indorsement of the note without recourse. 

The fîrst and fourth circumstances are unimportant, because it is 
quite évident that plaintifï was not relying upon individuàl responsi- 
bility, but upon the value of the security, disclosed by the investigations 
of its own agents. The second and third circumstances do not indi- 
cate knowledge by plaintifï of the fraud perpetrated by Ofïutt & Pot- 
ter. On the contrary, they afïord strong corroboration of Hall's testi- 
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mony that he had confidence in the business integrity of Ôffutt & 
Potter. If Hall had suspected them of dishonesty it is not to be sup- 
posed that he would hâve failed to record the assignment of mortgage. 

This is the circumstantial évidence which we are warranted in con- 
sidering upon the issue of actual and implied knowledge, and bad 
faith. We recognize the principle that the circumstances ought ail to 
be considered together, and not singly or separately. But, so consider- 
ed, they show nothing more than carelessness and a too trusting dis- 
position. We çannot escape the conclusion that thèse circumstances 
are insufficient, if taken separately, or together, to sustain the findings 
of the trial court. , 

[3] There is one other circumstance adverted to in the decree, the 
proof of which is practically assumed by couqsel for défendants in 
their argument, and discussed in connectiori with the, circumstances 
aboVe considered : The f orm df application used by Offutt '& Potter is 
dwelt upon at length and with much force, and, if it could be consider- 
ed, yfoulâ. be tiiore persuasive than ail the' other circumstances' com- 
binéd. Putting aside tiaU's admission that he had a form of applica- 
tion at the time he took the note and mortgage as collatéral security, 
and his testimony at the trial that he was, to the best of his belief, 
rnistaken in his admission, wfe are confronted with tne f act that it was 
nowhere shown by the évidence that any such or similar application 
was evCr signed Or executed by J. T. Mayhugh, or in his behalf', or 
by his âùthority. In their an'swér, défendants relied upon the exist- 
ence of the so-called application, and pleaded that it constituted Offutt 
& Potter agents to procure a loaft, was signed by the mortgagors,. and 
delivered by Offutt & Potter to plaintiff. The testimony of both J. 
T. Mayhugh and N. B. Mayhugh is silent upon this question. Now, 
it is too well settled for discussion that the existence of a paper ought 
to be established before its contents can be proved by secondary évi- 
dence. The testimony of J. T. 'Mayhugh is in positive, direct contra- 
diction of the idea that Offutt & Potter were agents to procure a loan. 
The défendants dealt , with them as principals; they were seeking to 
borrpw money, and understood that Offutt & Potter would lend it, 
and lend it promptly. . 

The similar case of Fidelity Trust Co. v. Fowler (Tex. Civ. App.) 
217 S. W. 953, is urged in argument hère; but in that case the ap- 
plication was signed, and the appellant had it at the time it acquired the 
note and mortgage... The construction of the application was neces- 
sarily before the court in the cited case, as was also the question of 
agency. Neither of thèse questions, for the reasons pointed out, is 
before us in this case. It f ollows that the trial court erred in ad- 
mitting in évidence, over the objection of plaintiff, and in considering 
the effect of, the so-called form of application. 

[4] Having determined that the note is negotiable, and that plaintiff 
is the holder thereof in due course, it becomes necessary to consider 
whether the conveyance of section 13 by J. T. Mayhugh to his son, 
N. B. Mayhugh, is discharged: from the lien of the mortgage. The 
grantee is a purchaser without notice; for,: as we hâve seen, he ac- 
cepted the deed after Offutt & Potter's satisfaction of mortgage was 
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of record, and before he had knowledge of plaintiff's unrecorded as- 
signment. Sufficient considération is shown for the deed when the tes- 
timony as to services is taken in connection with the son's note and 
mortgage to the Fédéral Land Bank of Houston and the payment of the 
proceeds of $10,000 to his father. The variance between the answer 
and the évidence as to the section N. B. Mayhugh owns can readily 
be corrected by appropriate proceedings in the court below. 

The decree appealed from is reversed, and the case is remanded for 
further proceedings not inconsistent with this opinion. 



GILMORE V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. Kovember 23, 1820.) 

No. 3550. 

1. Criminal law <®=»1151 — Refusai of continuance discretionary. 

A motion for continuance is addressed to the discrétion of tlie court, and 
its action in refusing to grant tlie same will ordinarily not be inter- 
fered with. 

2. Criminal law '©='594(1) — Refusai of continuance for absent witness dis- 

cretionary. 

Kefusal of a continuance because of the absence of a witness held, on 
the showing made, within the discrétion of the court. 

3. Criminal law ®=730(1) — Remarks of counsel not ground for reversai, in 

View of court's action. 

Remarlis of the district attorney in his argument to the jury held not 
ground for reversai, where, on its attention being called to them, the 
court ruled that they were improper, and admonished the attorney, and 
no further action was requested. 

4. Internai revenue <&=>2 — Harrison Anti-Nareotic Act constitutienal. 

Harrison Anti-Narcotic Act Dec. 17, 1914, § 1, as amended by Act Feb. 
24, 1919, i 1006 (Comp. St. Ann. Supp. 1919, § 6287g), making it unlaw- 
ful to purchase, sell, or dispense designated drugs, except in or from tl>e 
original stamped package, held constltutional, as witliin the revenue 
powers of Congress. 

In Error to the District Court of the United States for the Western 
District of Texas; William R. Smith, Judge. 

Criminal prosecution by the United States against John Gilmore. 
Judgment of conviction, and défendant brings error. Affirmed. 

George E. Wallace, A. J. Harper, E. F. Cameron, P. E. Gardner, 
and M. Scarborough, ail of El Paso, Tex., for plaintiff in error. 
Edmund B. Elfers, Asst. U. S; Atty., of El Paso, Tex. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. The plaintifï in error, John Gilmore, was 
indicted jointly, with one Henry Araki, a Japanese, for purchase of 41 
ounces of morphine sulphate not in or from the original stamped 
packages, in violation of the Act of Congress of December 17, 1914, 
known as the Harrison Anti-Narcotic Act, as amended by Revenue Act 
1918, §§ 1006, 1007 (Comp. St. Ann. Supp. 1919, §§ 6287g, 6287/). 

®=5For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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This act, as amended, levies a tax of one cent on each ounce or fraction 
thereof of opium, coca leaves, or any compound, sait, or derivative, or 
préparation thereof, produced, or imported into the United States, 
the same to be represented by stamps affixed to the bottle or other con- 
tainer, so as to securely seal the stopper, eovering, or wrapper thereof. 
The Act makes it s. criminal offense — 

"for any person to purclmso, sell, dispense, or distribute any of the aforesald 
dnigs, except in the original stamped paclîage, or from the original stamped 
package ; and the absence of appropriate tax-paid stamps from any of the 
aforesald drugs shall be prima faeie évidence of a violation of tliis section by 
the person in whose possession the same niay be found." 

The record shows that the défendants were indicted twice ; the first 
indictment consisting of three counts, and the second indictment of 
one. The 'case was finally submitted to the jury on tlie first count of 
the first indictment, charging the défendant vvith illegally purchasing, 
on or about January 9, 1920, in the county of El Paso, in the Western 
district of Texas, 41 ounces of morphine sulphàte not in or from the 
original stamped packages. The défendants were found guilty (Araki 
pleading guilty) as charged in said first count. 

The évidence offered by the prosecutiçin tended to, shovy that Gilmore 
purchased this morphine through his codefendant Araki ; that he gave 
Araki $2,000 in money, told him to use his automobile, and that he 
would find a Mexican on Stanton street, near Fourtli, to whom he 
should give the money and receive a grip or Suit case with this mor- 
phine; that this conversation took place inside of the Capes Building 
and not on the street. Araki did get the automobile in front of the 
building. The évidence of Gilmore showed that he and Araki had had 
previous dealings concerning other matters and were well acquainted. 
Araki testified that Gilmore had prior to this time urged him to engage 
in illicit dealing in morphine. Gilmore denied this. The proof showed 
without contradiction that Araki took Gilmore's automobile from the 
Capes Building with his knowledge and brought back this suit case in 
said automobile to the Capes Building ; that Gilmore got into the auto- 
mobile and rode to the Lockie Hôtel, took out the ?uit case, and carried 
it to room 31 of the Lockie Hôtel. 

Gilmore in his évidence admitted this, but denied he had given Araki 
any sum of money, and offered as an explanation of his carrying this 
suit case up to said room 31 that Araki had asked him to take the suit 
case to this room because he (Araki) had on dirty clothes, and did not 
care to go into a nice hôtel. Gilmore denied knowing what were the 
contents of the suit casé. In room 31 was a man named Rebentish, a 
Secret Service agent. He testified to having had quite a considérable 
preliminary conversation with Gilmore about the purchase of this mor- 
phine, and that they had arranged to meet at the Lockie Hôtel, for the 
purpose of a delivery of the morphine being made to him by Gilmore; 
that Gilmore met him in room 31 with the suit case containing a num- 
ber of bottles of morphine, which was opened, and he and Gilmore 
were counting the number of bottles when the ofificers arrested Gil- 
more. The arresting officers, who were in a closet, overheard the con- 
versation and fully corroborated Rebentish's statements. Gilmore ad- 
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mitted having drawn $2,000 f rom the bank that day, but denied having 
let Araki hâve any part of it. 

The plaintiff in error assigns as error that the court erred in over- 
ruhng a motion to continue said case, or postpone its considération to 
a later day in the term, because of the absence of Alvin Hessen, a 
witness, who was stated to réside in Eastiand county, Tex. The show- 
ing as to the évidence of Hessen was that défendant was talking to 
Hessen on the streets of El Paso, in front of the Capes Building, on 
January 9, 1920, when the défendant Araki came up, and in the prés- 
ence and hearing of Hessen requested a loan of defendant's automo- 
bile to go to a place on South Stanton street, in El Paso, that défendant 
did lendhis automobile to said Araki, and that Hessen was présent 
when Araki returned with said automobile ; that on January 9, 1920, 
said Hessen told défendant he was going to Ranger, in Eastiand coun- 
ty, Tex., to work on the pipe Unes there. Défendant belieyes said 
Hessen is in Eastiand county. The indictment was found on January 
23d. Défendant got a copy of it on January 24th. On January 26th he 
applied for a subpœna, returnable instanter. No further showing was 
made as to the whereabouts of Hessen, or as to his testimony. The 
court overruled the motion. 

[1] A motion for a continuance is addres.sed to the discrétion 
of the court, and the action of the court in refusing to grant the same 
will not be ordinarily interfered with. Franklin v. South Carolina, 218 
U. S. 161, 30 Sup. Ct. 640, 54 L. Ed. 980; Goldsby v. United States, 
160 U. S. 70, 16 Sup. Ct. 216, 40 L. Ed. 343. 

[2] In view of the fact that the testimony of Plessen, if procured, 
would not hâve contradicted the testimony of Araki, as to his receiv- 
ing this money and the directions of Gilmore inside of the Capes Build- 
ing, and was consistent with the fact that a conversation, as claimed, 
could hâve occurred on the outside thereof ; in view of the further 
fact that no efifort seems to bave been made to ascertain whether 
Hessen was in Eastiand county, nor does it appear that a subpœna sent 
to such county would bave produced the witness ; and taking into con- 
sidération the admitted connection of Gilmore with the handling of the 
suit case containing the morphine — this court cannot sày that the 
District Judge abused his discrétion in overruling the motion for conr 
tinuance or postponement. 

[3] The next error insisted upon is that certain remarks were made 
by the district attorney in his concluding argument to the jury. The 
attention of the court was called by counsel for the défendant to this 
language of the district attorney, and the judge held that said remarks 
were improper and admonished the district attorney. No request for 
any further action on the part of the court seems to bave been made. 
This is a sufificient reply to this assignment of error. Chadwick v. 
United States, 141 Fed. 225, 72 C. C. A. 343. In view of the testimony 
in the record, which fully sustains the verdict, it cannot be said that 
the défendant was prejûdiced by the failure of the court to take any 
further action in regard to said remarks. 

Error is also assigned that the court erred in failing to instruct the 
jury, as requested by défendant in writing, that if the morphine sul- 
2(38 F.— 40 
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phate was purchased by the défendant in the republic of Mexico, or 
otherwise than in the state of Texas, the jury should return a verdict 
of net guilty. The only testimony in this case as to the place of pur- 
chase was the testimony of Araki, who testified that he received a suit 
case containing the morphine from a Mexican in the city of El Paso, 
Tex., arid there paid him the $2,000 ; that he did not go to Juarez that 
day. There was no évidence whatever on which to base sùch charge. 
The court in his charge plainly stated to the jury that to find the 
défendant guilty they would hâve to- find, among other things, that the 
morphine in question was purchased by the défendant on ôr about 
January 9, 1920, in El Paso, Tex. 

[4] The last assignment of error complained that the court should 
hâve sustained the motion of the défendant to withdraw the case from 
the jury, or instruct the jury to return a verdict of not guilty, because 
that, even if the défendant purchased the morphine sulphate af ter it was 
smuggled into the United States, and into Texas, he would be guilty 
of no offense, as said act of Congress, attempting to make the purchase 
of the morphine sulphate within a state an offense against the United 
States, would be unconstitutional and void. 

The act in question provides for the levy of an internai revenue tax 
upon each ounce, or fraction of an ounce, to be paid by the importer, 
manufacturer, producer, or compounder of the opium, coca leaves, 
compound, sait, derivative, or préparation thereof, produced in or im- 
ported into the United States and sold, or removed for consumption or 
sale, such tax to be represented by appropriate stamps to be so affixed 
to the bottle or container as to securely seal the stopper, covering, or 
wrapper thereof. It is made unlawful for any pergon to purchase, sell, 
dispense, or distribute any of the aforesaid drugs, except in the original 
stamped package, or from the original stamped package. Under the 
décision in the case of United States v. Doremus, 249 U. S. 86, 94, 39 
Sup. Ct. 214, 63 L. Ed. 493, we think that this act is constitutional. 
This provision, by confining purchases to the drugs in the packages, or 
from the packageS stamped, clearly tends to confine the purchases and 
dealings in such drugs to those which hâve paid the internai revenue 
tax levied. A compliance with this law by ail purchasers would extend 
ail transactions to such drugs as had paid the internai revenvie tax. As 
stated in the case last cited: 

"Considering the full power of Congress over excise taxation, the décisive 
question hère is : Hâve thé provisions in question any' relation to the raislng 
of revenue?" 

We think that they hâve quite as effective a relation to the raising 
of revenue as the prohibition in section 2 of said Anti-Narcotic Drug 
Act (Comp. St. § 6287h) prohibiting the making of sales, etc., except 
to persons who give orders on the forms issued by the Commissioner 
of Internai Revenue, and forbidding any person to obtain the drugs 
bv means of such order forms for any purpose other than the use, sale, 
or distribution thereof by him in the conduct of a lawful business 
therein, or in the legitimate practice of his profession, with the excep- 
tions in favor of prescriptions by physicians or sales upon prescrip- 
tions. 
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No other assignment of error in the record has been presented in 
the brief for plaintiff of error found in this case, and the foregoingi 
covers ail material questions in the case. 

For the reasons above given, the judgment of the District Court is 
affirmed. 



PEOPLE OF PORTO RICO V. RUSSELL & CO. 

(Circuit Court of Appeals, First Circuit. October 28, 1020.) 
No. 1401. 

1. Waters and water courses €='240— Contract held to suspend former water 

concessions. 

A contract between tlie claimant of water concessions and Porto Rico, 
whcreby tlie claimant âgreed to aecept in place of the water under its 
concessions statcd quantities of water from improved worlcs constructed 
by Poi-to Rico, together witli certain additional water, suspended the 
conccîssions while tlie contract remaincd in force, so that any rîght to tlie 
water during that time mnst be based on the contra,ct. 

2. Waters and water courses <3=240 — Water contract construed to ascertain 

intent, vvliether to be regarded as a grant of a simple contract. 

A contract whereuy the claimant of water concessions agreed to aecept 
in place of tlie water claimed under its concessions a stated quantity from 
the irrigation works of Porto Rico, with certain surplus waters, is to be 
construed to ascertain the intent of the parties, and whether it be a grant 
or a contract is inimatérial to such construction. 

3. Waters and water courses <S=»240 — Contract held to give plaintiifs ail sur^ 

plus waters covered by existing concessions or contracts thereunder. 

A contract by the pcople ot Porto Rico, on the authority of Àct Aug. 8, 
1913 (Acts Sp. Sess. p. 38) § 13, whereby they agreed to givé the claim- 
ant of certain concessions, as the équivalent of the concessions, a specifled 
quantity of water, and in addition ail water of a river available at a 
puniping station for irrigation of any of its said lands, gave the rlght to 
take ail the surplus waters available, provided such taking should uot de- 
prive owners of subsisting water rights of water to which they were en- 
titled, either by virtue of such water rights or by virtue of any existing 
or future agreement in regard thereto ; this right to continue down to 
the time the people of Porto Rico shall undertake the utilization of the 
surplus waters of tlie river. ft 

4. Waters and water courses '©='247(1) — ^Défense that corporation, not party 

and not entitled to own land, was real owner, held not available. 

In an action to détermine the right to water under a contract, a dé- 
fense by tlie people of Porto Rico that tlie water was in fact owned by 
a corporation, which was not a party td the action, and which owned 
land in excess of tlie amount permitted by Joint Résolution May 1, 1000, 
was properly stricken. 

5. Ai^>eal and error <@=>1050(1)' — Admission of évidence as to construction of 

contract not considerexl is not prejudicial. 

Error in admitting évidence as to the proper construction of the con- 
tract is not prejudicial, whore the Circuit Court of Appeals , construed 
the contract without référence to such évidence aiid reached the same 
conclusion as the court below. 

Andersen, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Porto Rico ; Hamilton, Judge. 

(g=^For other tases see samé topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Suit by the Fortuna Estâtes against Raf aela Castillo Veitia and oth- 
ers, in which Russell & Co. were substituted as plaintiffs, and in 
which the People of Porto Rico intervened. Decree, for the plain- 
tiflfs, and the intervener appeals. Decree modified and affirmed. 

The affirmative défense set up in the intervener's answer alleged 
that the rights which plaintiffs claimed belonged in effect to the 
South Porto Rican Sugar Company, a corporation which owned more 
than 500 acres of land in the island of Porto Rico, in violation of 
Joint Resolution May 1, 1900 (31 Stat. 715). 

Charles Marvin, of Washington, D. C. (Dana T. Gallup, of Boston, 
Mass., and Richard J. Van Deusen, of San Juan, P. R., on the brief), 
for the People of Porto Rico. 

Francis E. Neagle, of New York City (Rounds, Hatch, Dillingham 
& Debevoise, of New York City, on the brief), for appellees. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

BINGHAM, Circuit Judge. This is the same controversy over 
water rights in the Jacaguas river in Porto Rico which was before 
this court, under the name Veitia v. Fortuna Estâtes, 240 Fed. 256, 
153 C. C. A. 182, decided December 29, 1916. The présent appellees, 
hereinafter referred to as plaintiffs, are a partnership and are the 
successors in title of the original plaintiff, the Fortuna Estâtes. 

Both the Fortuna Estâtes and the original défendants had entered 
into contracts with the people of Porto Rico pursuant to its irrigation 
laws. The Fortuna Estâtes had the earher contract, and in the 
District Court sought and obtained a preliminary injunction against 
the exercise by the défendants of certain rights claimed under their 
contract, but asserted by Fortuna Estâtes to cover water already 
contracted to it. The défendants appealed to this court, which held 
that it was then unnecessary to détermine the true construction of 
the Fortuna Estâtes' contract with Porto Rico; that ail questions 
of interprétation should be left unprejudiced until passed upon by 
Ihe District Court at a hearing wherein Porto Rico had an opportunity 
to be heard ; and remanded the case with directions to afford Porto 
Rico an opportunity to intervene. Porto Rico intervened, waiving 
its immunity as sovereign. Porto Rico v. Rosaly, 227 U. S. 270, 273, 
33 Sup. Ct. 352, 57 L. Ed. 507, Russell & Co., having become the 
successors in title to the Fortuna Estâtes, were allowed to inter- 
vene and file a supplemental complaint, and the original défendants 
and the people of Porto Rico respectively filed answers thereto, 
after which the case proceeded to trial. 

Under an order of August 24, 1917, pendente lite, the plaintiffs 
and original défendants, by agreement, divided the water in con- 
troversy, each paying one-half the amount claimed by Porto Rico 
as rent or otherwise, without préjudice and subject to the resuit of 
this litigation. 

On July 16, 1918, the District Court filed an opinion in favor of 
the plaintiffs on ail issues, entered a decree affirming the validity of 
ail the old water rights or cessions claimed by the plaintiffs, adopted 
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the plaintifïs' construction of their contract with Porto Rico, en- 
joined both the original défendants and the intervener from divert- 
ing or obstrucing the flow or the water claimed by the plaintiffs, 
and ordered the money deposited by the plaintiff and défendants, 
pendente lite, paid over to the plaintiffs. As the original défendants 
did not désire to appeal from this decree, on motion of Porto Rico 
the suit was severed, and Porto Rico appealed to this court, specify- 
ing 31 assignments of error. 

The Jacaguas river rises in a mountainous ridge paralleling the 
Southern coast of Porto Rico and runs some 10 miles southerly into 
the sea. In the rainy season it carries a considérable volume of water. 
In dry times it entirely disappears from the surface for 2 or 3 
miles; but lower down, in what is known as the Maturi Pool, water 
reappears in substantial quantities, coming down by filtration through 
the sandy, porous bed of the stream. 

The successf ul cultivation of sugar cane requires an annual . water 
supply of about 96 inches, delivered as regularly as possible. The 
rainfall on the south side of the ridge is about one-half that amount. 
Hence for many years attempts hâve been made to supplément the 
rainfall by irrigation from the streams and also from wells. Water 
rights based on prescription, concessions, and royal decrees of the 
king of Spain were the actual or alleged appartenances 'of most of 
the estâtes along the Jacaguas Valley. Thèse concessions and claimed 
rights exceeded, in the aggregate, the amount of water ordinarily 
available during parts of the season. Consequently it was neces- 
sary to provide for the order in which water takings should be sus- 
pended as between the varions competing estâtes. For the efficient 
and profitable development of sugar raising, a gênerai public irri- 
gation System became necessary. Such a System was provided for by 
the statute of February 29, 1908, amended by the act of March 9, 
1911, and also of August 8, 1913. Acts Sp. Sess. 1913, p. 23. 
In brief thèse acts constituted an irrigation commission, provided 
for irrigation di.stricts, to consist of lands which could be profitably 
and successfully irrigated, and authorized the construction of dams, 
réservoirs, canals, etc. Thèse statutes provide various ways for dis- 
posing of outstanding actual or claimed water rights ; one of which 
is condemnation, another voluntary relinquishment or agreed com- 
pensation in new vi'ater rights, and another — the one now pertinent — 
authorized by section 13 of the act of August 8, 1913, as foUows: 

"In tlie case of any laiid carryiii!,' a water light or concession of which nie 
source of supply is dcstroyed or Impalred by the construction or opération 
«f the irrigation system, which shall not hâve beeji reliniiuished or surren- 
dered to the people of Porto Rico, such laad shall be entitled to receive from 
the irrigation system an amount of water which is the reasonable équivalent 
in value of the sald water right or concession. 

"The conmiJs.sioner of the interior is hereby authorized to negotîate with 
the owner or owners of such water rights or concessions, and with the owner 
or owners of any water rights or concessions heretofore relinqulshed or sur- 
rendered on condition that the lands to which they are appurtenant should 
form part of the irrigation district, and which lands hâve not heen included 
hy the irrigation commission, and the said conimissioner of the Interior shall 
be empowered to enter into agreoments with such owner or owners as to the 



726 268 FEDERAL REPORTER 

amount df water and tUe tlme, place and conditions of delivery thereof , which 
shall be delivered to the lands to whlch the said water riglits or concessions 
are appurtenant as the fair équivalent in value thereof, vrith the power on 
behalf pf tlie irrigation service to enter into agreement wlth such owner or 
dwners for the reliiiquishment to the people of Porto Rico Of such water 
rights or concessions, and for the deflvery to the lands to whieh the said 
water rights or concessions are appurtenant of such fair équivalent. Before 
entering into any such agreement the commissioner ot the interior shall con- 
sult the Attorney General of Porto Rico as to the validity and légal status 
of the water rights or concessions involved." 

The power of the government officiais' to contract with the owners 
of water rights vvas, under this section of the statute, limited to, 
giving in exchange for the old water rights water which would be 
a fair équivalent in value. 

The irrigation development of the Jacagitas -river involved dam- 
ming the river by the Guayabal Dàm, abotit six miles from Maturi 
Pool, and, also bringing into its réservoir the waters of the Toro 
Negro river from the north side of the watershed; where the normal 
rainfall appears to be àbout 100 inches a year, double the râinfall 
on the south side of the watershed. How much Toro Negrb water 
was thus brought into the Guayabal Réservoir this recoi^d does not 
show. _ • 

Thé Guayabal Dam and other irrigation appurtenances were sub- 
stantially cbmpleted in March, 1914.- Under date of August 26, 
1914, a contract was entered into between the plaintiffs' predecessor 
in title and Porto Rico, upon the construction of which,: under ail 
surroiinditig- circumstances, the rights of the parties dépend. The 
contract is lengthy, consisting of 16 paragraphs, but for présent 
purposes may be much abbreviated. It recites that Fortuna Estâtes 
owns 4 tracts, called Fortuna» Cristina, Luciana, and Serrano, which 
claim to havé appurtenant thereto old water rights aggregating 
11,032.79 acre feet of water per year, beside an unlimited right to 
take torrential waters ; that Porto Rico has undertaken the con- 
struction of a public irrigation System and erected the Guayabal Dam 
for the purpose- of storing the waters of the Jacaguas and Toro 
Negro, "a stream arising on the north side of the main watershed," 
by which construction the use of the rights claimed "may be interrupted 
and impaired." The old rights are stated not to hâve been relinquish- 
ed and surrendered ; and further, Verbatim : 

"Whereas, the amount of water taken by the lî'ortuna Estâtes and its prode- 
cessors in tltle for the irrigation of said four tracts of land under its «lid 
claims of water rights varies from nionth to moutb in accordance with the 
râinfall in the watershed of the said Jacaguas river, so that it is impossible 
to détermine , in advance the exact amount of water to which the Ifortuna 
Estâtes is entitled under the said claimed water rights for any fixed period of 
time, and the people of Porto Rico (notwithstanding tlie construction and 
opération of said Guayabal Dam) is ready to deliver from the said .Tacaguas 
river to the said Fortuna Estâtes tho amount of water to whlch the latter may 
be entitled under its said concessions, but, in order to facilitate and make more 
certain the opération oif the said dam and the irrigation systcm of which it 
is a part, desires to détermine and agrée upon an amount of water which, de- 
livered regulariy, may, uirder ail attending circumstances, be considered to 
be the fair équivalent in value for irrigation purposes of the amount of 
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water which the Fortnna Estâtes woulrt iiiulpr orc'iiiary oireumstances tak'é 
and use under the said water rlghts and eoncpssions ; and" 

It is then recited that the commissioner has authority, after Con- 
sulting with the Attorney General, to agiee — 

"npon an amount of water équivalent to the water taken and used under 
said water rights and concessions and as to the time, place and conditions 
of delivery thereof to the lands to which the said water rights or concessions 
are appurtenant." 

The parties, therefore, agrée : 

"First. The parties hereto hereby agrée that the quantities of water specl- 
fied lu this paragraph, delivered uniformly through the year, subject to the 
ternis and conditions specified in this agreement, together with the additional 
water the right to take whlch is provlded for or reserved in paragraphs tiiird 
and fourth hereof, are tlie fair équivalent in value of the water which the 
said Fortuna Estâtes takes under and pursuant to the concessions and water 
rights claimed by It, and the pcople of Porto Rico wlU, subject to the condi- 
tions and limitations hereinafter specified and at the tlmes, places and subject 
to the conditions of delivery hereinafter provided for, make delivery to the 
Fortuna Estâtes for the irrigation of the said tracts of land hereinabove re- 
ferred to, of the said amounts of water to wit" (summarizing) : 

For Fortuna, 3,306.45 acre feet per year, which Is about 92 per cent, of 
the old clalm of 3,572.91 acre feet per year. 

For Cristina, 1,312.48 acre feet per year, which Is about 48 per cent, of 
the old claim for 2,728.909. 

For Luciana, 1,260.22 acre feet per year, whlch is about 59 per cent, of 
the old claim for 2,111.42. 

For Serrano, 2,379.63 acre feet per year, which is about 90 per cent, of 
the old claim for 2,619.769. 

The réduction in the amounts allowed from an aggregate of 11,032.78 
to 8,258.98 (about 75 per cent.) is grounded on the principle of 
équivalence, and the variation in the percentage to the différent es- 
tâtes obviously rests on the order of suspension in times of shortage. 

The contract then provides for the détails of regular daily de- 
liveries and of points of delivery — not nowr pertinent, except that 
Cristina is to receive 571.27 acre feet or .79 second feet per year 
of the amount above assigned to it at the Aruz pumping station. 
This water seems to hâve been regularly received. The Aruz pump- 
ing station is in the Maturi Pool, 774 feet below the Maturi intake, 
where, by a later contract, the original défendants were authorized 
to take alleged excess water, the subject-matter of this controversy, 
for the Boca-Chica estate. 

The case turns largely upon the interprétation and application of 
the third paragraph of the contract, the material part of which is 
as follows: 

"Third. Fortuna Estâtes is hereby granted the right whlle this agreement 
remains in force to take in addition to ail amounts of water above specified, 
from the Jacaguas river by pump at the said Aruz pumping station, water 
which may be avallable there for irrigation of any of its said lands, to the 
extent that .such taking shall not deprive any owners or users of subsisting 
water rights or concessions upon the Jacaguas river of the water to whlch 
such owners or users may be entitled, either by virtue of such water rights or 
concessions or by virtue of any agreement or agreements in regard thereto 
entered into or to be entered Into by them with the people of Porto Rico : 
Provided, however, tliat should the people of l'orto Rico at any time under- 
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take the developnient and utilizatlon of the surplus waters of this part of the 
Jacaguas river, this riglit shall be understood to be limited to a maximum 
usage of 3.86 second feet." 

The fourth paragraph, referred to in the first paragraph, deals 
ouly with torrential waters, not in controversy, and is not now ma- 
terial. 

The contract also contains elaborate récitals by the plaintiffs' prede- 
cessor in title of the validity of its old water rights and a provision 
for a yearly brief use of those rights, in order that the same may not 
be claimed to hâve lapsed. 

As above stated, the Guayabal Dam was completed in March, 1914, 
and the -contract bciv^^een the plaintifïs' predecessor in title and the 
people of Porto Rico was entered into on the 26th of August, 1914. 
On December 14, 1915, the people of Porto Rico entered into a con- 
tract with the original défendants, owners of the Boca-Chica estate, 
"to sell or lease excess' water" to them for $6 per day, or, if less 
than 3 acre feet per day, at the rate of $2 per acre foot, delivered 
at the Maturi intake. This contract was ratified by the Executive 
Council on February 15, 1916. 

Prior to August, 1915, the people of Porto Rico constructed a dam 
across the Maturi Pool at the Maturi intake, 774 feet above the 
Aruz pump, and about the 15th of August, 1915, began to divert the 
wat-er through the Maturi intake to the Boca-Chica estate, and con- 
tinued to do so from that time down to the granting of the preliminary 
injunction May 18, 1916. In the dam thus constructed at the Maturi 
intake means was provided for letting down to the Aruz pump the 
.79 second feet, or 571.27 acre feet, per year, which the people of 
Porto Rico had contracted with the plaintifïs' predecessor to deliver 
there regularly, so that the diversion complained of by the plain- 
tiffs was not of ail the water from the Aruz pump, but only of 
that which they claim the right to take in excess of .79 second feet. 
That the défendants diverted by means of the Maturi Dam ail the 
water from Aruz pump in excess of .79 second feet is conceded by 
counsel for the people of Porto Rico in their brief, and the évidence 
in the case fuUy substantiates this concession, for the witness Han- 
son testified as follows : 

"Slnce that intake was opened, and wlien the dam was placed in the river, 
I did not get any water at the Aruz pump over an excess of .79 second feet to 
wliich we are entitled, but before tlie dam was placed there we did receive 
more water than the .70 second feet that the irrigation service delivered to 
us regularly. * * * While this dam was in existence we were not ob- 
taining at the Aruz pump any more than the .79 second feet of water which 
was delivered to us by the daily service. The effcct of the construction of 
that dam was to prevent us from getting any water from the Aruz above the 
daily amount, and while that dam was in existence water passed through the 
Maturi Canal going to the hacienda Boca-Chica, owned by the défendants 
Henna and Cabrera in this case." 

He further testified: 

"I remember that subséquent to the time when the dam was destroyed an 
injunction was granted by Judge Hamilton restraining the défendants from 
taking water at that Maturi Canal, and after that injunction was granted, 
the old Maturi Concession intake was sealed by the marshal of the United 
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States court, so that water could not pass in the canal. After tlmt Injunc- 
tion was granted and that canal liad been sealed up, we again received at the 
Aruz pump more than the .79 second feet of water to which we are eutitled 
as a regular daily dellvery, and, although I don't remember the figures, I 
think that we got three or four times the amount of water that we were 
getting, three or four tlmes the .79 second feet. After the Circuit Court of 
Appeals liad reversed the order granting an Injuuction, the old intake was 
not re-opened; but they constructed a dam across the river to raise the 
water high enough to dlvcrt it Into the Maturi Canal. The canal which they 
were using as a resuit of tluit dam was a canal which had been opened for 
the purpose of takin;; torrential waters. Thls canal was not an ordinary 
canal. It was at sonie distance above tlie ordinary flow of the river. The 
dam which was built was from SVa to 4 feet high above the bed of the river, 
and in order to throw the water into the Maturi torrential intake they raised 
the water in the Maturi Pool at one time about 4 feet high. The water in 
the Maturi Pool was about 4 feet deep. While the dam was in opération, 
and the water running into the Maturi torrential intake, we did not got at 
the Aruz pump more than .79 second feet daily." 

It thus appears that by the construction of the Maturi Dam the 
défendants took and diverted through the Maturi intake ail the water 
otherwise available at the Aruz pump in excess of the .79 second 
feet which, under its contract, the people of Porto Rico was re- 
quired to deliver there regularly, and the questions are : What is 
the right which the plaintifïs acquired by paragraph third of the 
contract permitting them to take at Aruz pump in Maturi Pool addi- 
tional waters to those specifically contracted for in paragraphs 1 and 
2? and whether that right has been violated by the diversion which 
took place at the Maturi Dam. 

[1] The plaintifïs take two positions with référence to their claim- 
ed right to the surplus water above .79 second feet at the Aruz 
pump in Maturi Pool : First, that they are entitled to this water by 
virtue of their old Spanish concessions, which they claim are not 
suspended by the contract of August 26, 1914; and, second, that they 
are entitled to it as additional water under paragraph third of the 
contract. But we think it is apparent from a reading of the con- 
tract that their old concessions are suspended while the contract 
remains in force, and that, as it is still in force, their right to the 
water in question dépends upon the contract. There is, therefore, no 
occasion for considering the concessions or determining their validity. 
This was the view entertained by this court when the case was hère 
before. In Judge Dodge's opinion, referring to the excess water, 
he said: 

"If the plaintlfE had any such prior right, it was superseded while the con- 
tract was in force, and could be asserted only to the extent that the ternis 
of the contract permitted the taking of such water." 240 Fed. 261, 153 
C. C. A. 182. 

The claims of the parties as to the validity, nature, and extent of 
the old concessions and of prescriptive rights are material only so 
far as they assist in the interprétation to be put upon the contract. 
The contract — made under a statute which limited the powers of 
Porto Rico to contract to grant water rights, described as "the 
fair équivalent in value" of the old rights or concessions — is the 
basis upon which the rights of the parties must rest. 
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Under the contract the Fortuna Estâtes contractée! to take, and 
Porto Rico contracted to furnish, 8,258.98 acre feet per year, delivered 
regularly as above set forth, and in addition thereto "water which 
may be available" at the said Aruz pumping station for the irriga- 
tion of any of its said larids under the provisions of paragraph third 
of the contract, as "the f air équivalent in value" of its old rights 
thereby suspended. 

[2] Much discussion has been indulged in, both in brief and ar- 
gument, as to whether the contract and particularly paragraph third 
should be construed as a grant or as a contract; the contention 
being that, if it was a grant, it should be construed more strictly as 
respects the grantee than it otherwise would. We do not regard 
it material whether this provision of the contract be regarded as 
a grant or as a simple contract, as in either event we are called up- 
on to ascertain, if we can, what the parties intended by the language 
used, viewed in the light of the circumstances surrounding them at 
the time the contract was made. The évidence shows that, prior 
to the construction of the Guayabal Dam, there was excess water 
at the Maturi Pool during the dry season, or a portion thereof, when 
the bed of the stream from the Pool to the Ursula intake, some 3 
miles above, was dry. It also appears that, after the Guayabal Dam 
was built, the amount of water in the Maturi Pool at such times was 
somewhat increased, and that this was probably due to seepage 
caused by pressure of the water stored behind the dam. It further 
appears that the plaintiffs' predecessor in title obtained more 
water at Aruz pump prior to the construction of the Guayabal Dam 
than it obtained there after its construction and the diversion of the 
water by the Maturi Dam to the Boca-Chica estate, when it received 
no surplus water, and that the parties, before and at the time of 
making the contract, August 26, 1914, knew that the amount of 
water in Maturi Pool in the dry season was somewhat greater by 
reason of the storage of water in Guayabal Dam than it had been at 
a like season of the year prior to the construction of that dam. 

[3] In view of the circumstances hère narrated as existing at the 
time the contract was made, we think that the people of Porto Rico, 
by stipulating in the third paragraph of the contract that Fortuna 
Estâtes should hâve the right to "take in addition to ail amounts 
of water above specified, from the Jacaguas river by pump at the said 
Aruz pumping station, water which may be available there for irri- 
gation of any of its said lands," intended to give, in addition to the 
quantifies specified in paragraphs first and second, the right to take 
ail the surplus water available at the Aruz pumping station under the 
physical conditions then existing on this part of the stream for con- 
serving and handling the water, provided such taking should not 
interfère with water rights or concessions then subsisting on the 
river or with contracts made or to be made in regard to such sub- 
sisting concessions, and that this right should continue down to the 
time the people of Porto Rico should undertake the development and 
utilization of the surplus waters of Jacaguas river, when it should 
be limited to a maximum usage of 3.86 second feet. 
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It was conceded at the trial and found by the court below that 
the people of Porto Rico hâve not undertaken the development and 
utilization of the waters on this part of the river, so that the latter 
proviso is now of no conséquence. 

The additional or surplus waters stipulated for in paragraph third 
of the contract are not waters that Porto Rico is required to deliver 
at Maturl Pool in regular daily deliveries, but are waters that are there 
because of rainfall or seepage and the physical conditions existing 
on that part of the river. The amount available may be great or little. 
In dry seasons it is practically certain to be small. But whether 
great or small, and whether of no particular value when plentiful, 
and of much value when scarce, it is nevertheless a part of the 
additional waters stipulated for in the contract going to make up 
the considération (the fair équivalent in value) for the old conces" 
sions which the contract suspended. 

If the people of Porto Rico could maintain a dam near the head 
of the Maturi Pool, and divert ail the water in excess of the .79 
second feet which it is required to deliver there regularly, it vi'ould 
be taking away from the plaintiffs the additional or surplus waters 
which constitute a part of the considération for the suspension of 
the plaintiffs' concessions. We think it is not entitled to do this and 
that, by erecting the Maturi Dam and diverting ail the water in excess 
of .79 second feet, it bas invaded the plaintiffs' rights. 

[4] We are also of the opinion that the court below was right in 
directing that the affirmative défense set up in the answer should be 
stricken out. The South Porto Rico Sugar Company is not a party 
to the action, so that the issue sought to be raised could not be prop- 
erly determined; and, if it were a party to the suit, it would then be 
very doubtful whether the issue could be raised except in a direct pro- 
ceeding instituted for the purpose. 

[5] If at the trial évidence was received relating to the con- 
struction of the contract which should not hâve been, we do not fînd 
it necessary to consider the défendants' exceptions to it in détail, 
for, in the conclusion we hâve reached, we hâve not found it neces- 
sary to make use of any évidence, the introduction of which could 
be in any way questioned. 

We are also of the opinion that the decree entered in the court 
below is too broad and should be modified to read: 

"It is hereby ordered, adjudged, and dcereed as follows : 

"1. That the plaintiffs are the owners of four tracts of land sltuated in the 
municipal district of Juana Diaz, island of Porto Rico, known as 'Fortuna,' 
'Ci-istina,' 'Luciana' and 'Serrano.' 

"2. That by virtue of a certain contract entered into by the plaintiffs' 
predecessor in title with the actlng commissioner of the interlor and with 
the commissioner of the interior of Porto Rico, dated August 26, 1914, and 
June 8, 1015, set out in the bill, the plaintiffs are entitled to take at Aruz 
pumping station for tlie irrigation of thoir said iestatos, the surplus water in 
the Jacaguas river at that point; that is, ail the waters in Maturi Pool 
not necessary for supplying any owners or users of water rights or con- 
cessions on the river subsisting August 26, 1014, to which such owners or 
users may be entitled either by virtue of such water rights or concessions 
or by virtue of aiiy agreement or agrcements in regard thereto entered into 
or to be entered into by them with the people ol Porto liico. 
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"3. That by ^irtue of said eontract the plaintiffs are' entitlcd to liavn tliR 
surplus waters in the Jacaguas river as above doliued llow down tlie bed of 
said river from below the Guayabal Dam to the said Aruz pumping station 
without diversion or interférence by the défendants or the intcrvener. 

"4. ïhat the défendants hâve obstructed and diverted the fiow of the 
surplus waters of the Jacaguas river to which the plalntlffis are entltled by 
virtue of the said eontract and to their damage. 

"5. That a permanent injunetlon issue directed to the défendants Emilia V. 
I-lenna, viuda de Cabrera, Gustavo M. Cabrera y Henna, William Joseph 
Cabrera y Henna, Mary Cabrera y Henna, Maud Cabrera y Henna, Rafacla 
Castillo Veitia, viuda de Cabrera, Maria Cabrera, Enrique Cabrera, and 
Manuel Léon Parra, and to the Intervener, tbe people of Porto Rico, re- 
straining and enjoining each of them, their servants, agents and employés, 
from dlvertlng or obstructing the surplus waters of Jacaguas river as above 
deflned. 

"6. That the plaintlffs are entltled to recover from the intervener, the 
people of Porto Rico, and the people of Porto Rico is ordered to pay to the 
plaintiffs, the sum of 18441.82 dcposited with tbe clerk of the court by the 
défendants pursuant to tlie order of this court dated August 24, 1017, and the 
sum of ,$442.01 deposited with the clerk of the court by the plaintiff pursuant 
to the said order, said sums havlng been withdrawn by the said intervener, 
the people of Porto Rico. 

"7. That the plaintiffs recover of the défendants their costs in this action, 
to be taxed by the clerk of the court." 

The decree of the District Court of the United States for Porto 
Rico, modified as above stated, is affirmed, with costs in this court. 

ANDERSON, Circuit Judge (dissenting). With the opinion of the 
majority and its resuit I regret that I cannot concur. No detailed 
analysis of the long record and elaborate exposition of my views would 
be of probable value. I outline merely the main grovinds of my 
dissent. 

(1) The opinion of the majority is inconsistent with the opinion 
of the court, consisting of Judges Dodge, Bingham, and Aldrich, when 
the case was hère before. I agrée with the former opinion written by 
Judge Dodge. In that it was held that the eontract between the 
plaintififs and Porto Rico is to be construed as a grant of water be- 
longing to Porto Rico, to be interpreted urider the usual rule of strict 
construction against the grantee. Russell v. Sébastian, 233 U. S. 195, 
205, 34 Sup. Ct. 517, 58 L. Ed. 912, h. R. A. _1918E, 882, Ann. 
Cas. 1914C, 1282. The court then said concerning the plaintiffs' 
rights (240 Fed. 261, 153 C- C. A. 182): 

''Its rights under tlie eontract were rights granted dlrectly by said people. 
It could clalm no rights as riparian ovpner merely. See Trujillo et al. v. 
Succession of Rodrlgviez (heretofore decided in this court) 233 Fed. 208, 147 
C. C. A. 214. The water which both the plaintlff and those défendants who 
were operating the 'Boca-Chica' estate were Iaking when the bill was filed 
was then being delivered to them respectively by said people, in pursuance 
of agreements on its behalf through the proper authorities. To interfère 
with the agreed deliveries to the défendants was also to interfère with the 
agreed payment to be made therefor to said people. Interférence with the de- 
fendants' intake as reconstructed to reeeive said agreed deliveries was inter- 
férences with stinictures which the people had expressly required and au- 
thorized the défendants to erect for the purpose of receiving the excess water 
to be received and paid for as above. The invalldity of the grant made and 
tlie authorlty given by said people to the défendants, asserted by the plaintlff, 
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could be found by the court to oxist only in case it adoptod tbe ronstruftion 
claimed by the plaiiitiff, but disputed by tlie défendants, of certain provisions 
in said people's prioi- grant to tlie plaintilï. Tlie construction contended for 
materially affected the atlminlstration of the irrigalion service maintained 
Iby sàld pcople." 

And again (240 Fed. 263, 153 C. C. A. 182) : 

"Aside from the ano^'e question of parties, tlie court could not justiflably 
disturb suclc a situation by injunction at the instance of a party asserting 
riglits under an earlier contract with tlie samc; public autliorities, uidess the 
earlier contract clcarly appe<ered to bave covered what they were permitting 
the défendants to reeelve under their subse(iuent grant. 

"It cannot be said that the plaintiff's contract of August 26, 1914, plainln 
vested in the plaintifï such rights to exccss water as it now clainis. The 
terins of the thlrd paragraph, vvhereon the plaintifl: relies, do not, in express 
tcrms, grant any right to cxcess or surplus water. Neitlier expression is 
used, and the burden was on the plaintilï to establish the construction for 
wliicli it coiitends as the true construction, in view of ail the othor provi- 
sions of the contract and the circumstances therein referred to." (Italics 
mine. ) 

But in the majority opinion it is now stated : 

'Wo do not regard it material whether this provision of the contract be re- 
garded as a grant or as a simple contract, as in eitlier event \ve are called 
upon to ascertain, if we can, what the parties intended by the language used, 
vievred in the light of the circumstances surronnding them at the time the 
contract was made." 

Obviously, the latter part of this sentence adds nothing to the first 
part, which asserts it to be immaterial whether the contract be a 
grant or not. Intent, of course, always governs both in grants and 
in simple contracts, if plainly exprcssed. But when, as in this case, 
the contract is so hazy and ambiguous as to cause the différences 
disclosed in the majority opinion fi^om the views expressed when 
the case was hère before, as well as the différences of view in the 
court as now constituted, it is very material whether the contract is 
to be regarded as a grant, and subject to the rule of strict construc- 
tion, or is to be construed as a simple contract. 

While it may be technically true that the former décision was limit- 
ed to deciding that Porto Rico was entitled to be heard, yet, in reach- 
ing that conclusion, views were necessarily formed and expressed 
as to the rights and relations of the parties, including the interprétation 
of the contract as a grant. The présent record is, in no important 
légal aspect, distinguishable from the former record. Practically, 
therefore, if not technically, the situation is within the important 
principle of stare decisis. I think the court should now adhère to 
the former interprétation of the contract as a grant, and should also 
apply the sound and well-established rule that public grants are 
to be strictly construed against the grantee. Long expérience and 
conclusive authority show that only thus are public rights adequately 
safeguarded. 

That the plaintiffs hâve no case, if the contract is construed as a 
grant, is, in effect, conceded by the plaintiffs' own able counsel. For, 
near the close of their lengthy brief, in which they carefully review 
the évidence and urge every conceivable considération in favor of 
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their view, they find themselves driven by the paucity of sûpporting 
évidence to také 'the utterly untenable position that the burden is 
upon Porto Rico to show the plaintiffs are not entitled to hâve the 
water in question flow dovvn to the Aruz pump. This is a perhaps 
unconscious, but practiçally conclusive, admission that, construing the 
contract as a grant, they hâve failed to sustain the burden of show- 
ing that it plainly covers the water contracted to be sold to the Boca- 
Chica estate. 

, (2). I cannot construe the record as showing, or the lengthy brief 
of counsel for Porto Rico, when read as a whole, as conceding, that 
"the défendants diverted by means of the Maturi Dam ail the water 
from Aruz pump in excess of .79 second feet." Counsel in their 
brief quote as uncontradicted évidence the testimony of Giles, chief 
engineer of the irrigation service, that — 

"After the constrnctïon of the» Maturi Dam some water was aHowed to flow 
down to the Aruz pump tbroùi^h an opening whit'h was provided In the dam 
when it was construeted, so that the water could flow down. Tlie amouut 
of water that flowed down was not less than one ( ubic fpot per second during 
the time there was water in that part of the river." (Record, p. 183.) ' 

Obviously, "not less than one cubic foot per second" is substan- 
tially more than the .79 second feet ; and this was water flowing 
over the Maturi Dam at the upper end of Maturi Pool. But even 
if the majority are correct, and not in error as I think, in construing 
the brief of counsel as conceding the diversion of ail the water be- 
yond .79 second feet, this court bas no right to deal with substan- 
tial public interests on the basis of concessions of counsel, who simply 
brief ed a record already made. It is the record, not the brief, which 
must détermine the action of this court. Concessions of counsel, 
constituting a part of a record, are on a very différent basis; fre- 
qxiently they bind. 

But this overflow at the Maturi Dam was not ail the water available 
at the Aruz pump; for the undisputed facts as to the physical sit- 
uation show conclusively that underground or seepage water gathered 
in the lower parts of thé pool, when the stream was dry for long 
distances above the pool; i. e., when there was no surface water to 
flow over the Maturi Dam or for diversion to Boca-Chica. The 
Maturi Dam was 774 feet above the Aruz pump, and at a grade 2.9 
feet higher than the Aruz pump, which was at the lowest point in 
the pool. Plainly, the Maturi Dam could not eut off the filtration 
water appearing in this slope of 774 feet below the dam. While it 
is true that Engineer Giles testified that the irrigation officiais did 
"not with conscious intent" let down through the Guayabal Dam 
more than enough to supply the .79 second feet required for regular 
deliveries, yet it is very plain, both from the physical conditions and 
from the record as a whole, that substantial amounts of water must 
and did appear at Maturi Pool, derived in large part from the filtra- 
tion water most abundant at the lowest point (viz. the Aruz pump), 
and under ordinary conditions increased substantially by excess over- 
flow at the Maturi Dam, over which the irrigation officiais allowed 
enough to flow, when there was water in that part of the river, to 
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make certain full delivery of the .79 second feet requifed under the 
contract. As absolute accuracy would, under the conditions, be im- 
possible, it is plain that substantial quantities of water would be 
available at the Aruz pump. While such total' diversion may haVe 
temporarily occurred, as Hanson's évidence, quoted by the major ity, 
indicates, the record as a whole, as I construe it, shows such diversion 
to be accidentai, or only during a period of excessive drought. 

Water thus derived from thèse two sources — filtration and some 
overflow at the Maturi Dam — was, in my view, the water contem- 
plated as "available at the Aruz pump," in the language used in 
paragraph 3 of the contract. 

Such was the construction put upon the contract by the irriga- 
tion officiais after more than a year's expérience of the changed and 
changing conditions caused by the opération of the irrigation system. 
I do not think the plaintiffs hâve sustained the burden of showing 
that the officiais were wrong, and that the water diverted at the 
Maturi Dam was not excess water which it was the right and duty 
of Porto Rico to sell. The record is singularly obscure and inadé- 
quate. At most it raises no more than a feeble doubt as to whether 
the water in question was excess water or water covered by the plain- 
tiffs' contract. It does not even appear how much water was ac- 
tually delivered to the Boca-Chica estate at the Maturi Dam. It 
was a question of fact whether the water diverted to Boca-Chica was 
excess water. The officiais familiar with the somewhat complicated 
conditions determined that it was. I think they were right. At any 
rate it does not plainly appear that they were wrong. 

(3) The majority opinion ignores the fact that the water now 
held contracted to the plaintiffs must come in substantial part frpm 
the Toro Negro river, a source in which not even the plaintifïs' 
counsel venture to assert that they hâve rights. Their old con- 
cessions were of course limited to water available in the Jacaguas 
Valley on the south side of the water shed. Ail the witnesses agrée 
that the water now in controversy accrued in substantial part from 
pressure of the additional water behind the Guayabal Dam. That 
pressure was necessarily increased by the water brought from Toro 
Negro through the new tunnel. 

The third paragraph of the decree ordered is: 

. "That by virtup ôf said contract the plaintiffs are entitled to hâve the 
surplus waters in the Jacaguas river as ahove defined flow down the bed of 
sairt river from below tho Guayabal Dam to the said Aruz puuiping station 
without diversion or interférence by the défendants or the imtervener." 

This, applied to the facts, amounts to requiring that Porto Rico 
shall allow some — we know not how much — Toro Negro water to 
fîow down the bed of the Jacaguas river, in order to become avail- 
able to the plaintifïs at the Aruz pump. We cannot know that thus 
they may not overrun the full amount of the aggregate of their old 
concessions. It certainly gives the plaintifïs some water to which 
they hâve not a vestige of légal right. 

(4) Moreover, the statutory power to contract was limited to 
"équivalence in value." The resuit reachied plainly gives the plain- 



736 208 FEDERAL REPORTER 

•èiffs, not équivalence, but large profits, out of this public irrigation 
System. Under the decree ordered they are practically certain to 
get at least the full amount of their old concessions, and delivered 
with substantial regularity. New the record shows, and it is obvions, 
that regularity of delivery is a factor of prime value in any irriga- 
tion System. The plaintifïs offered no évidence that, during the diver- 
sion complained of, they were not receiving water the full "équivalent 
in value" of their old concessions. But they did contend that — 

"AU that tlie contiact of August 26, 1914, was iiitended to do or did was to 
change the niethod and time of the delivery of a small part of the concession 
waters." 

This contention, in effect adopted by the majority, puts a con- 
struction upon paragraph 3 of the contract resulting in large profits 
to the plaintifïs at the expense of Porto Rico or the other water 
users who must be taxed for ail expenses not defrayed hy the sale of 
excess water. Such resuit I think unconscionable and inconsistent 
with the fair interprétation of the contract. 

(5) The record, though bulky, is singularly meager in relevant and 
lucid évidence. The fact that both the plaintiffs and Porto Rico 
agrée that, at the time of the contract, it was known that, because 
of the increased weight of water behind the Guayabal Dam, more 
water than formerly was appearing at the Aruz pump in the Maturi 
Pool, does not, I think, support — it controverts — thé plaintifïs' con- 
tention that the parties intended the contract to cover the entire ad- 
ditional supply, whether it came down in the surface of the river 
through or over the Maturi Dam, or whether it appeared by seepage in 
the intervening 774 feet of si ope between that dam and the Aruz 
pump. If the parties had intended the contract to cover ail the in- 
creased supply, from whatever source, and whether flowing above or 
below the surface, words apt and unmistakable to effect such' inten- 
tion would hâve been used, as Judge Dodge pointed out. 240 Fed. 
264, 153 C. C. A. 182. . That the irrigation officiais did not so under- 
stand the contract is conclu sively shown by their conduct. That 
the words used, construed as a grant, do not warrant such inter- 
prétation, was the view of this court when the case was hérè before, 
and is, in my confident judgment, the only fair and Sound interpré- 
tation of those words. 

I think the decree below should be reversed, and the bill dismissed. 
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DOLBEAR et al. v. GULF PRODUCTION CO. et al. 
PENN et al. v. PHŒMIX DEVELOPMENT CO. et al. 

(Circuit Court of Appeals, Flftli Circuit. August 10, 1920.) 
No. 3441. 

1. Trespass to try title "©=41(1) — Evidence insufficient to establish title 

through lost deeds. 

Where plaintiffs claimed tlirougli alleged lost deeds 50 years and more 
old, tlie existence of wliich was not shown by tbe testimony of any one 
who had ever seen and read tliem, ail persons having direct knowledge 
respecting the alleged conveyances being dead, and the county records 
had been burned, and where neither plaintiffs nor those under whom they 
claimod had ever been in possession of or exerclsed acts of ownership or 
control over the land, whieh was vacant and unused, nor paid taxes, except 
for three years, documents and correspoudence showing that they claimed 
the land, and a gênerai supposition of their ownership in the neighbor- 
hood, hcld insufficient to establish title in plaintiffs as against purchasers 
without notice from the heirs of the record owner. 

2. Adverse possession "5=^104 — Grant not presumed Irom évidence consistent 

with its nonexlstence. 

ïho presumption of grant to one not having record title can never 
fairly arise where ail the circumstances are perf ectly . consistent with 
the nonexistence of the grant. 

3. Evidence <©='317(5) — Déclarations of ownership by persons not in pos- 

session incompétent as hearsay. 

Déclarations of ownership by persons not in possession or exercising 
acts of ownership or control of land are hearsay and Incompétent to 
prove title. 

4. Appeal and error <®=721(1) — Joint assignment of error must be good as to 

ail joîning. 

A joint assignment of error is not available, unless it is good as to 
ail joining. 

Hutcheson, District Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Texas; Duval West, Judge. 

Actions at law by Angeline Louise Bailey Dolbear and others against 
the Gulf Production Company and others and by Caro Minor Penn and 
others against the Phoenix Development Company and others. Judg- 
ments for défendants, and plaintiffs bring error. Afîirmed. 

Charles T. Butler and Oliver J. Todd, both of Beaumont, Tex., N. 
B. Morris, of Palestine, Tex., and Jacob C. Baldwin and W. W. Moore, 
both of Houston, Tex. (Orgain, Butler, Bolinger & Carroll, of Beau- 
mont, Tex., and Kennerly, Williams, Lee & Hill of Houston, Tex., on 
the brief), for plaintiffs in error. 

A. D. Lipscomb, Sol E. Gordon, and W. D. Gordon, ail of Beaumont, 
Tex., C. L. Carter, T. J. Lawhon, and Ed. P. Phelps, ail of Houston, 
Tex., and J. Blanc Monroe and Monte M. Lemann, both of New Or- 
léans, La., for défendants in error. 

Before WALKER and BRYAN, Circuit Judges, and HUTCHE- 
SON, District Judge. 

^^LsFor other casea see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
208 F.— 47 
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BRYAN, Circuit Judge. Plaintifïs in error sued défendants in error 
in trespass to try title to a portion of the east half of a league of land 
in Liberty county, Tex. The two cases were tried together, though not 
Consolidated, and resulted in judgments for défendants in error, based 
upon directed verdicts. 

Jesse Dévore, -who obtained a grant of the entire league in 1835, is 
the common source of title. The individual plaintifïs in error claim as 
heirs of devfsees of Rufus Dolbear. Republic Production Company 
has deeds from its coplaintiffs in error, and in addition acquired, pen- 
dente lite, the title to a small undivided interest, estimated by the trial 
court at 11/2 acres, which passed by descent to three great-grand- 
children of Jesse Dévore. Défendants in error trace their title from ail 
the heirs of Jesse Dévore, other than those just referred to, and from 
one J. J. Moor, who procured a tax deed in 1879. 

[1] In order to show title out of Jêsse Dévore into Rufus Dol- 
bear, plaintifïs in error rely upon three alleged lost deeds to the east 
half of the league, as follows : (1) From Jesse Dévore to Edwin or 
Edward Hall, dated between 1835 and 1851. (2) From Hall to A. B. 
Lawrence, dated 1851. (3) From C. L. Cleveland, as administrator of 
the estate of A. B. Lawrence, to Rufus Dolbear, dated 1868 or 1869. 
The public records of Liberty county were destroyed by fire December 
12, 1874. Search for the disputed deeds and inability to find them be- 
ing shown, an effort was made ib prove their existence and contents by 
secondary évidence. 

Ada C. Bailey testified that her father had in his possession the deeds 
claimed to hâve been lost ; but the witness did not examine the deeds, 
and based her testimony upon statements made to her by her father 
and sister. Assessments were made at the state capital in Travis coun- 
ty, for 1850 to the estate of Hall, for 1851 to Edward Hall, and from 
1852 to 1858, inclusive, to A. B. Lawrence, by Charles Buckholtz. 
No assessments were shown from 1859 to 1862, inclusive. Assess- 
ments were made in Liberty county for 1863 and 1864 to C. Higgin- 
botham, for 1867 to "Unknown," for 1868 to A. B. Lawrence, by 
C. L. Cleveland, Adm., for 1869 to 1871, inclusive, to Rufus Dol- 
bear, by C. L. Cleveland, agent. No more assessments were shown 
until 1878, when the property was assessed as unknown. The only 
payments of taxes for the years above given were made by E. Hall 
for the year 1850, and by Edward Hall for the year 1851. Evidence 
was ofïered that C. L. Cleveland paid the taxes for the year 1870 as 
agent of Rufus Dolbear, but it was not shown that Dolbear ever re- 
imbursed Cleveland, and it appears from a letter from Cleveland in 
August, 1873, that he had not been reimbursed up to that time. Ed- 
ward Hall dealt in Texas lands from 1840 to 1860. In 1837 Rufus 
Dolbear married Clothilde Pixley or Lawrence, who was an orphan 
and had been a member of the family of A. B. Lawrence for several 
years. 

There was produced from proper custody an unprobated will of 
Rufus Dolbear, dated June 11, 1867. In listing his possessions, he stat- 
ed in this revoked will that he had advanced $145 to Judge Fooley, $125 
of which was to be paid to Judge Cleveland, of Liberty, Tex., "to at- 
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tend to the Jesse Dévore grant of half a league of land near Liberty — 
2,222 acres — to secure the land to me." In disposing of his property, 
he gives half of the land in Texas to his son. Rufus Dolbear's will, 
made in 1872, and probated in New Orléans, but not in Texas, contains 
this statement: 

"A half leaKue of land in Liberty county standing in my name belonged half 
to myself and half to my son, Kufus L." 

An instrument, purporting to be a copy of a déclaration of trust 
executed by Rufus Dolbear October 10, 1868, in the handwriting of 
N. E. Bailey, acknovvledged that— 

"The half of a certain league of land bought in my name at the succession 
sale of A. B. Lawrence in the county of Liberty, Texas, belongs to my son 
Rufus L. Dolbear, and that I am to make him a title to the same as soon as I 
can learn what would be a just division of the same." 

August 23, 1873, C. L. Cleveland wrote a letter to Rufus L. Dolbear, 
son of Rufus Dolbear, stating that a Mr. Palmer wanted to buy 200 
acres of "the Dévore" ov^rned by Rufus Dolbear. October 28, 1873, 
Mr. Cleveland wrote to Levi Dolbear, a brother of Rufus Dolbear, that 
he had inclosed to Mr. Bailey the déclaration of trust, which he had pro- 
cured to be recorded in Liberty county. A letter from Levi Dolbear, 
dated November 29, 1874, to Jules V. Penn, a grandson of Rufus 
Dolbear, mentioned the Texas land and stated that Rufus Dolbear had 
conveyed one-half of it to Rufus L. Dolbear. There was a letter from 
Wharton Branch, dated April 11, 1879, to the heirs of Rufus Dolbear, 
in which he states that he had learned from his uncle, C. L. Cleveland, 
that a tract of land in Liberty county belonged to Rufus Dolbear. 
There was other correspondence between John McDougall, a real es- 
tate agent living in New Orléans, and members of the Dolbear family, 
and powers of attorney from the Dolbear heirs to him authorizing him 
to make claim for them to lands in Texas, but not specifying any par- 
ticular lands. 

Rufus Dolbear visited the lands for three days, shortly after the 
Civil War, and stated to a witness living near by that he owned them. 
Claimants under the Dolbear title filed suit in Liberty county, Tex., 
in 1891, against J. B. Simpson and Wharton Branch, for title and pos- 
session of the east half of the Dévore league, which they dismissed in 
1893. Their claim was then allowed to lie dormant until thèse suits 
were brought, April 6, 1918. 

Several witnesses testified that the land was spoken of as the Dolbear 
land by some of the settlers living near it. Défendants in error claim 
to be bona fide purchasers for value and without notice of the title 
asserted by plaintiffs in error. Their agent procured abstract of title, 
employed attorneys to examine it, and paid valuable considération. The 
only portions of the east half of the Dévore league in actual possession 
of any of the parties was under the tax title of J. J. Moor. There was 
no évidence indicating that défendants in error had any notice or 
knowledge of the claim of plaintifïs in error. The deeds under which 
the défendants claim were not quitclaim deeds. but purported to con- 
vey the title. 
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Jesse Dévore died in 1849, Edward Hall in 1879, A. B. Lawrence in 
1862, Rufus Dolbear in 1872, Levi Dolbear in 1888, Rufus L. Dolbear in 
1868, C. L. Cleveland in 1892, and John McDougall in 1906. 

There was no'proof of the disputed deeds. 3 Wigmore on Evidence, 
§ 1957. Shifflet v. Morelle, 68 Tex. 387, 4 S. W. 843 ; Potts v. Cole- 
man, 86 Ala. 94, 5 South. 780; Edwards v. Noyés, 65 N. Y. 126. 

Whether the évidence was sufficient to justify a presumption of the 
missing deeds in the chain of title of plaintifïs in error is the important 
question which immediately arises. It is the settled law that a deed 
may be presumed where possession of real property has been continued 
during the period prescribed by the statute of limitations (Fletcher v. 
Fuller, 120 U. S. 534, 7 Sup. Ct. 667, 30 L. Ed. 759), and it appears to 
be the rule in Texas that long-continued acts of ownership or control, 
acquiesced in by the owners of the apparent title, will supply the re- 
quirement of possession, and may create a like presumption. Bald- 
win V. Goldfrank, 88 Tex. 258, 31 S. W. 1064; Walker v. Caradine, 
78 Tex. 493, 15 S. W. 31. 

The application of either of the above rules of presumption is fatal 
to plaintiffs in error. They hâve never been in possession. Ail the 
sundry persons who, from time to time, occupied or used parts of the 
land, did so in récognition either of the record title or the tax title. 

The acts of ownership or control relied upon by plaintiffs in error 
are: Assessments of taxes; payments of taxes, for one year each, by 
E. Hall, Edward Hall, and Cleveland; Dolbear's inspection of the land 
shortly after the Civil War; and the circumstance that Dolbear's 
devisees or their heirs brought suit in trespass to try title in 1891, which 
they dismissed in 1893. 

The assessments fom 1850 to 1858 were not made in Liberty county, 
where the Dévore heirs lived, but at the state capital. The other as- 
sessments were to unknown and différent parties, were not continued 
long enough to the same party, and were never foUowed up or accom- 
panied by any act of dominion which would likely corne to the knowl- 
edge of the apparent owners. The Texas décisions clearly show that 
acquiescence is as essential as dominion, and, of course, there can be no 
acquiescence witho.ut knowledge. 

It cannot plausibly be contended that the payment, for 3 years in 20, 
of taxes on vacant and unused land, not otherwise visibly dealt with, is 
inconsistent with the fact that the holders of the record title côntinuous- 
ly claimed to' be, and in reality continued to be, the owners of the 
land. There was no évidence that the Dévore heirs were ever informed 
of the visit by Dolbear upon their land, or ever heard of the Dolbear 
claim. The Dolbear claimants never did anything with référence to 
the land which the Dévore heirs could reasonably be expected to know 
of or to resist. 

[2] The presumption of grant to one not having record title can 
never fairly arise, where ail the circumstances are perfectly consistent 
with the nonexistence of the grant. Ricard v. Williams, 7 Wheat. 
59, 5 ly. Ed. 398. The f ailure of the Dolbear heirs to test out their title 
while Hall, Levi Dolbear, Cleveland, and McDougall were living, by 
whom the deeds could hâve been established and re-established if they 
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ever existed, is more consistent vvith the nonexistence than with the 
existence of the title asserted. 

The remainder of the évidence offered by plaintiffs in errer, whether 
admitted conditionally or rejected, consisting of Miss Bailey's testi- 
mony, of the wills of Rufus Dolbear, of what purported to be a copy 
of the déclaration of trust, of miscellaneous letters from Cleveland to 
Rufus L. Dolbear and Levi Dolbear, from Levi Dolbear to Jules Penn, 
from Wharton Branch to the heirs of Rufus Dolbear, and from Mc- 
Dougall to members of the Dolbear family, of powers of attorney from 
Dolbear's devisees and heirs, etc., constituted at best only claims of 
title. 

[3] Uniformly, déclarations by a party in possession of real proper- 
cy, and in Texas, perhaps, by one not in possession, but exercising acts 
of ownership or control, are admissible to qualify, explain, or color the 
possession, acts of ownership, or control. 3 Wigmore on Evidence, §§ 
1772 to 1776, 1778, 1779, 1780; Fletcher v. Fuller, 120 U. S. 534, 7 
Sup. Ct. 667, 30 L. Ed. 759. But in the absence of possession, or 
acts of ownership or control, such déclarations violate the hearsay 
rule, and are not compétent. 3 Wigmore on Evidence, supra ; David- 
son V. Wallingford, 88 Tex. 622, 32 S. W. 1030; Mooring v. Mc- 
Bride, 62 Tex. 309, text 311, Greenleaf on Evidence (16th Ed.) § 108; 
1 Elliott on Evidence, §§■ 539, 540, 541. 

There is nothing in the évidence to show either actual or construc- 
tive notice of the claim of plaintiffs in error. Wethered v. Boon, 17 
Tex. 143, text 151; Bounds v. Little, 75 Tex. 320, 12 S. W. 1109; 
Wilson V. Wall, 6_ Wall. 83, 18 L. Ed. 727. If h be true that some of 
the neighbors living near this property heard it spoken of as the 
Dolbear property, that circumstance would not prevent the défendants 
in error from being purchasers without notice. lîounds v. Little, supra. 

[4] It is contended that the instruction to fînd for défendants in 
error was erroneous as to Republic Production Company, because 
that plaintiff in error acquired title to the small undivided interest which 
passed by descent to some of the Dévore heirs. The only assignments 
of error are joint ones, of ail the plaintiffs in error. The other plain- 
tiffs'in error are not entitled to a reversai because of error affecting only 
Republic Production Company. Republic Production Company cannot 
complain, because it has not separately assigned the instruction as error. 
A joint assignment of error is not available, unless it is good as to ail 
joining. 3 Amer. Dig. (Century Ed.) title Appeal and Error, § 2985 ; 1 
Amer. Dig. (Decennial Ed.) same title, § 721(1); 1 Amer. Dig. (Sec- 
ond. Dec. Ed.) same title, § 721(1). 

No one of the assignments of error is sustainable, and the judgments 
are therefore affirmed. 

HUTCHESON, District Judge (dissenting). I agrée with the ma- 
jority of the court in their conclusion that — 

"The presuraption of a «raiit to oiip haviiig record title can never faivly 
arise, wliere ail the ciiciunstances are perfeetly consistent with the non- 
existence of the grant." 



743 2GS KEDKUAL KEPOKTEK 

I also agrée with their conclusion that — 

"The facts in this case arc more consistent with tho nonexistence than with 
the existence of the grant." 

I am of the opinion, however, that this latter conclusron is one of 
fact, at which it was the province of the jury, and not of the court, to 
arrivé, and I cannot concur in that portion of the opinion which dé- 
clares that plaintiffs failed on this issue as matter of law. 

Notwithstanding this view, however, I think it clear that the judg- 
ment, except as to the small interest claimed by the Republic Production 
Company, under the Dévore heirs, should be affirmed upon the issue 
of innocent purchase, which I agrée with the majority in thinking the 
évidence established as matter of law for défendants. 

As to the Republic Production Company, I agrée with the majority 
that there is authority for their position that "a joint assignment of er- 
ror is not available, unless it is good as to ail joining," but I am of the 
opinion that this technicality of construction, if it ever prevailed in the 
fédéral courts, has been abolished by the récent act of Congress, the pur- 
pose of which was, and the effect of which ought to be, to prevent the 
loss on appeal of a substantial right through some modal or formai fail- 
ure. I therefore, while concurring in the affirmance of the main por- 
tion of the judgment on the ground above stated, dissent from the judg- 
ment of affirmance in the particular last mentioned. 



NEW CORNELIA COPPER CO. v. ESPINOZA. 

(Circuit Court of Appeals, Ninth Circuit. Sei^tcmber 7, 1920. On Kehearlng, 

October 18, 1920.) 

No. 3437. 

1. Constitutional law <S=>2(i — ^Législative interprétation, foUowed by acquies- 
cence, will be accepted. 

An act passed almost contemporaneously with the going into efifect of 
the Constitution and interpreting its provisions wlll be accepted as a cor- 
rect interprétation, after acqulescence for 8 years. 

3. Master and servant ©=>372 — Injury by explosion before beginiiing work held 
not within state Employer»' Liability Act. 

Employers' Liability Law Ariz. § 4, cl. 2, protectlng employés in ail 
work necessitating dangerous proxlmity to explosives, is not applicable to 
a miner, injured by an explosion which occurred on the surface of tne 
soil in the morning, before beginning worlt, resulting from a lire built by 
the servant to warm himself. 

3. Master and servant 'S=>4O0î^, New, vol. 7A Key-No. Séries— Evidence to es- 
tablish claiin under state Employers' Liability Act for injury from ex- 
plosion held insuificient to go to jury. 

In an action for a miner's death, under Employers' Liability Law Ariz. 
§ 4,. cl. 2, protecting employés required to be la dangerous proximity to 
explosives, évidence hold insufflcient to go to the jury. 

In Error to the District Court of the United States for the District of 
Arizona; William H. Sawtell, Judge. 

®=3Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



NEW CORNELIA COPPEB CO. V. ESPINOZA T43 

(268 F.) 

Action by Ignacio S. Espinoza, as administrator cf the estate of José 
Maria Ochoa, deceased, against the New Cornelia Copper Company. 
Judgment for plaintiff, and défendant brings error. Reversed. 

Cleon T. Kjiapp, of Bisbee, Ariz., and Boyle & Pickett, of Douglas, 
Ariz., for plaintiff in error. 

Kibbey, Bennett & Jenckes, of Phœnix, Ariz., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The plaintiff, as administrator of the 
estate of José Maria Ochoa, deceased, brought this action in the low- 
er court to recover damages from the défendant for the death of the 
deceased, under two causes, of action specified in the complaint, to wit: 
Under the "Employers' Liability Law of Arizona," and also under 
the common-law liability, alleging certain négligent acts and omissions 
upon the part of the défendant. Upon motion, plaintiff was required 
to elect as between the two causes of action alleged by him in the com- 
plaint, whereupon the plaintiff elected to proceed under the Employers' 
Liability Law (Laws Ariz. 1912, c. 89), which is the first cause of ac- 
tion. 

It is alleged in the complaint: That on or about the 27th day of 
November, 1918, the défendant, was, had been for a long time thereto- 
f ore, ever since has been, and now is engaged in the business and occu- 
pation of mining and operating its mines at and near Ajo, in the county 
of Pima, in the state of Arizona, and in the extraction of ores theref rom 
by means, among other methods, of tunnels, open pits, shafts, and other 
excavations into the earth. That in the prosecution of said work the 
défendant used in and about said mines large quantifies of gunpowder, 
blasting powder, dynamite, compressed air, and other explosives. That 
on said November 27, 1918, said José Maria Ochoa was employed by 
the défendant to vifork in and about the working and opération of said 
mines then being operated by the défendant as aforesaid, and was ac- 
tually engaged in wfork and labor under said employment, in and about 
said mines, and in dangerous proximity to said gunpowder, blasting 
powder, dynamite, and other explosives which were then upon and about 
said mines, and had been placed there by the défendant for use in the 
carrying on of its said work of mining. That said Ochoa had no no- 
tice or knowledge of the dangerous proximity to him, of said gunpow- 
der, blasting powder, dynamite, and other explosives. That while 
said Ochoa was so upon said mines, and while there actually engaged 
in the work and labor for which he had as aforesaid been employed by 
the défendant, and while in said dangerous proximity to said gunpow- 
der, blasting powder, dynamite, and other explosives, said gunpowder, 
blasting powder, dynamite, and other explosives were, without any fault 
of the said Ochoa exploded. That by the effect of said explosion said 
Ochoa was killed. That the said death of said Ochoa was not caused 
by the négligence of said deceased. That by reason of the premises and 
by virtue of the laws of the state of Arizona in such case made and pro- 
vided, namely, by virtue of the provisions of chapter 6, title 14, Revised 
Statutes of the state of Arizona of 1913, relating to the "liability of 
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employers for injuries to workmen in dangerous occupations," the de- 
fendant was liable in damages to the plaintiff, as administrator of said 
estate of said José Maria Ochoa, deceased, and for tlie benefit of his 
surviving widow and children ; and plaintiff, as sucii administrator, al- 
leged that by reason of the premises the said estate of said José Maria 
Ochoa, deceased, has sustained damages in the sum of $20,000, for 
which sum plaintiff prays for a judgment against défendant and for his 
costs of suit. 

The défendant demurred to the complaint upon the ground that said 
Employers' Liability Law and section 1 of article 18 of the Constitu- 
tion of the State of Arizona are both unconstitutional and void, in that 
said provisions are contrary to and contravene the Fourteenth Amend- 
ment to the Constitution of the United States, in that said provisions 
deprive the défendant of its property without due process ot law and 
deny to it the equal protection of the law, by subjecting it to unlimited 
liability for damages for personal injuries by its employés, without any 
fault or négligence on the part of the défendant causing such injury, 
or contrihuting thereto, and therefore that plaintiff's complaint fails 
to State facts sufficient to constitute a cause of action. Défendant also 
denied each and every allégation contained in the complaint, and al- 
leged that if the deceased was killed, either as alleged in the com- 
plaint or otherwise, his death wholly resulted from and was wholly 
caused by decedent's willful neglect and carelessness, and his failure 
to use any care or caution in his own behalf at the time and place of 
said alleged accident. 

At the close of the testimony for plaintiff the défendant moved the 
court for an instructed verdict in favor of the défendant which motion 
was denied. At the close of the testimony for the défendant, the de- 
fendant again moved the court for an instructed verdict in its favor 
which motion was denied. The case was submitted to the jury, who 
returned a verdict in favor of the plaintiff and against the défendant 
in the sum of $10,000, whereupon a judgment was entered for said 
amount, with costs of suit. A motion for a new trial was denied. From 
the said judgment the défendant sued out a writ of error from this 
court. The parties will be designated as in the court below. 

It has been determined by the Suprême Court of the United States, 
in Arizona Employers' Liability Cases, 250 U. S. 400, 39 Sup. Ct. 553, 
63 L,. Ed. 1058, 6 A. L. R. 1537, that the constitutional provision of the 
State of Arizona and the Employers' Liability Act hère involved are 
not répugnant to the provisions of the Fourteenth Amendment of the 
Constitution of the United States and that question is no longer in 
issue in this case. 

The Constitution of the state of Arizona provides, in article 18, sec- 
tion 7, as f ollows : 

"To protect the safety of employés In ail hnzardous occupations, In mining 
• * * the Législature shall enact an Employers' Liability Law, by the terms 
of which any employer * ♦ * shall be liable for the fleatli or Injury, 
caused by any accident due to a condition or conditions of such occupation, of 
any employé in the service of such employer in such hazardous occupation, 
in ail cases in which such death or injury of such employé shall not bave 
been caused by the nesUsence ot the employé kllled or hijured." Xlevised Stat- 
utes of Arizona 1913, p. lOS. 
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This Constitution of the state came into effect upon the admission of 
the State into the Union February 14, 1912, Id. p. 195. The act of May 
24, 1912, passed at the first regular session of the Législature of the 
state of Arizona (chapter 89 of the Session Laws of Arizona of 1912, 
p. 491; Revised Statutes of Arizona 1913, §§ 3153-3162), is declar- 
ed in section 1 to be an Employers' Liability Law, as prescribed in the 
foregoing section of the Constitution. Section 2 of the act refers to 
the constitutional provision and follows strictly its language. Sec- 
tion 3 of the act provides by way of déclaration and détermination 
a législative construction for the words "hazardous occupation" as 
used in the Constitution and in the act. It provides that — 

"The labor and services of workmen at nianual and inechanical labor, in tlie 
omployment of uny per.son, flrni, assot^iation, conipany, or corporation, in tlie 
occupations euumerated in" section 4 of tliis act. "arc herel)y deelared and de- 
ternilncd to be service in a liazardous occnpation witliiu tlae meaning of tlie 
terms of" .section 2 of tlu.s act. 

To this législative construction of the words "hazardous occupation" 
there is added the spécifie déclaration that such occupations are dan- 
gerous and hazardous to the workmen therein because of the risks and 
hazards which are inhérent in such occupations and which are unavoid- 
able by the workmen therein. The déclaration is as follows : 

"By reason of tlie natnre and conditions of, and tlie means used and pro- 
vided for doing tlie work in, said occupations, sncli service is especially dan- 
geroiis and hà^.ardoiis to the workmen therein, because of risks and hazards 
which are inhérent in such occupations and which are unavoidablc by the 
workmen therein." 

Section 4 déclares and détermines certain occupations to be hazardous 
within the meaning of the act, among others in clause 2 of the sec- 
tion: 

"AU worlc when making, nsing, or necessitatliiK dangerous proxlmity to gun- 
powder, blasting powder, dynamite, conipressed air, or any other explo.sive." 

In Endlich on the Interprétation of Statutes, § 527, the author, com- 
menting on the weight to be given the législative interprétation of con- 
stitutional provisions, says: 

"Tlie greatest déférence is sliowii by the courts to the interprétation pût npon 
the Constitution by the Législature, in the enactment of laws and other prac- 
tical application of constitutional provisions bas had the silent acquiescence 
of the people, Inclnding the légal profession and the judiciary and especially 
when injurions results would follow the dlsturbing of it. The déférence due 
to sucli législative exposition is .said to be ail the more signal when the latter 
is_made almost coiitemporaneonsly with the establishment of the Constitution 
aiid niay be snpposed to rcsult from the same views of policy and modes of 
reason that prevailed among the framers of the instrument thus expounded." 

In 8 Cyc. p. 37, it is said that the practical construction of constitu- 
tional provisions by the législative department in the enactment of laws 
necessarily has great weight with the judiciary and is sometimes fol- 
lowed by the latter when clearly erroneous. To the same efïect is the 
rule stated in 12 Corpus Juris, p. 714. 

[1] The act of May 24, 1912, was passed almost contemporaneously 
with the going into efïect of the Constitution, and for eight years it has 
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been acquiesced in by tlie people of the state and by the judiciary as a 
correct interprétation of the Constitution. We see no reason why it 
should not be accepted in ail its terms as a correct exposition of the 
Employers' Liability Law. 

For a month and a few days prior to November 27, 1918, José Maria 
Ochoa ^yas employed by the défendant in its mine near Ajo, in Pima 
county, Ariz. On that date Ochoa left his résidence about 6:30 in the 
morning for the mine, where he was due to go to work at 7 o'clock. He 
arrived at a point on the surface about 30 or 40 f-eet from the entrance 
to the mine at about 6:45 o'clock, or about 15 minutes before the time 
he was required to descend to his work in the mine. He stopped at this 
point and built a fire with wood about 10 or 15 feet to the side of the 
road. An explosion in the wood killed him. 

Juan Delgado, a witness for the plaintiff, testified as to what occur- 
red. This testimony is without contradiction: 

"I knew José Maria Ochoa, the deeeased. I was going to my work vvhen 
he was killed. The deeeased was near a tire which he (the deeeased) had 
built. The flre was within the Unes of the copper company. At that time 8 or 
10 more men were with me and the deeeased. They were ail by the flre. The 
deeeased alone built the fire. I arrived at the place as soon as the deeeased 
built the fire. The others began to corne afterwards. The flre was within the 
land of the company, about 35 or 40 feet to one side of the quarry hole in 
which the men were supposed to work. We were ail going to work in the 
quarry hole that day. We were waiting for our time to go to work. I and the 
others went to work in the quarry hole after we picked up the deeeased. Be- 
fote the accident the deeeased had bêen working In the quarry hole about a 
month, more or less. There was some powder under some wood, and the de- 
eeased dldn't know that there was any powder there, and he lit some papers 
there. The powder was under the flre. It was eoncealed under the wood on 
the surface. It was not customary for the employés coming to work in the 
morning to build Ares to warm themselves before aetually going in to the 
work. In the mines they use gunpowder, dynamite, and other explosives. I 
used powder in workinç in the mine. I got the powder that I used in the mine 
from the powder house. AU the workmen there who used powder get it in the 
same way. A man in charge, who works for the copper company, furnislied 
the powder from the powder house. The powder used by the men belonged 
to the New Oornelia Copper Company. The workmen used only that part of 
the powder furnished each day that was necessary. I do not know where the 
powder came from that exploded. The day of the accident Vas a cold day 
there." 

On cross-examination the witness testified that— 

"The accident occurred at 7 minutes to 7. The deeeased, œyself, and the 
other men were supposed to begin work at 7 o'clock. The deeeased, before the 
explosion, called me and the other men. I was standing, at the time of the 
explosion, on the ground 6 or 7 feet from the fire, with my back to it. Imme- 
diately after the explosion the deeeased was lying down about 8 feet from me. 
I spoke to him, and notifled the foreman, who came and asked the men to 
help. I took care of the deeeased until an automobile came and took him to 
the hospital, where the doctors took charge of lilm. I went to the hospital with 
the deeeased, where the deeeased (lied at 10 o'clock in tlie morning. I left 
the hospital and went to my work. There was a path leading to the entrance 
of the mine, and the flre buUt by the deeeased waa about 10 or 15 feet to the 
side of the road." 

This was ail the évidence for the plaintiff relating to the accident 
and its cause, when the plaintiff rested his case. The défendant there- 
upon moved the court to instruct the jury to return a verdict for the 
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défendant. The court was in doubt as to whether the mère fact that 
the dynamite was placed there by some unknown person was one of the 
conditions of the employment. Thereupon the plaintiiï was permitted 
to recall the witness Juan Delgado as to the practice of the employés in 
the handling of the powder belonging to the company. The witness 
testified that : 

"I hâve observecl tlio handling of powder by the other employés of tlie 
mine. They get the powder by mcans of a report. In my expérience I never 
had powder left at the close of the day ; they just give what powder Is neces- 
sary. If it happened that a little more was given than necessary, it would be 
retnrned to the powder house. I never knew of an instance wliere powder not 
used was not returned to the powder house. I came hera as a witness for the 
company. * * * i workod for the company a year and a month. During 
that time there was never any other explosion of powder buried around the 
property. This.was the only instance I ever heard of where a man was In- 
jiired on top of the ground by powder, and the only instance I ever knew of 
where powder was placed around on top of the ground." 

The court thereupon denied the motion of the défendant for an in- 
structed verdict in its favor. The défendant then called Charles W. 
McHenry, the mine f oreman, who testified that : 

"ïlie deceased was employed as a miner at the time of his death. The de- 
ceased'.s duties were running a jack-hammer and blasting. On the day the de- 
ceased was killed, he was supposed to work in the glory hole, which Is an out- 
cropping of ore that had been miued from 30 to 75 feet below the levé! of the 
surrounding country. ïhe deceased's duty was to drill insidc of the edge of 
said glory hole and let the rock cave to the bottom. It was not deceased's 
(luty to light any tires either to warm himself or for any other purpose. The 
défendant company has no particular rule about lighting tires, but dries and 
stoves are furnished, and the men are asked not to build tires to warm them- 
selveis. I do not know whether there were any such dries or houses on the 
morning deceased was killed, but it is the practice to provide a place for the 
men. I was new ou the ground at the time the deceased was killed. The place 
of the explosion where the deceased was kilk^d was 20 or 30 feet from the rim 
of the glory hole, which is from 30 to 75 or 80 feet deep and approximately 
200 feet long. The place where the deceased would be working was 200 feet, 
more or less from the place where the explosion occurred. Eight or 10 minutes 
before 7 o'clock in the morning, there was an explo.sion, which should not 
bave occurred at that particular time, and was ont of the ordlnary. * » » 
The deceased was not working at the time of tlie accident. The défendant 
(Mmpany kept a powder house with a man in charge on each level, where its 
men were working. If a few men are working, the shift boss is also in charge 
of the powder magazine. The liouses are supplied with order books, which 
State the number of sticks of powder, the number of feet of fu,se, and the num- 
ber of caps to be used. At the bottom of the order is the number of the miner 
who gets the order. ïhe order has to be signed by the shift boss for a man to 
get powder. The man asks the shift boss for the exact amount of powder that 
is needed, and the order is based upon tlie raan's report. AU powder not used 
shall be returned immédiate] y to the powder house. There are instances, 
j'ather rare, where a man orders enough powder for filliug ail holes, and some- 
tliing has happened, a hole has caved, and he can't get the powder in, and 
there is a stick that is to be returned. The rule is that the powder is to be 
returned to the powder house. There are times when men hâve powder left 
over. Ilnless the men returu the powder left over to the powder house, I 
do not know what they raight do. It is possible that some powder left over 
might not be returned to the powder house. It is doue. I do not know 
whether deceased wa.s killed by dynamite or powder, or whether the powder or 
dynamite was owned or controlled in any way by the défendant company. In 
my expérience with the company, there was never an explosion sucli as oc- 
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curred when the deceased was killed, I do not recall a case where an ex- 
plosion oceurred of powder or dynamite left upon the surface or placed 
around for safe-keeping. There had been otlier unexpected powder explosions 
in tlie mine, but none tliat I recall froin powder that had been left around or 
placed anywhere for safe-keeping. On my recommendation, made Immediately 
after I started to work on September 1, 1918, the défendant company provided 
dries for the men, places for the men to warm hy, and the company asked the 
men not to build lires outslde ; but I could not say positively that such places 
were working at the time deceased was killed. Before the time of the acci- 
dent, the weather was too warm for the men to build lires around. "VVhen I 
first landed on the job, I asked for a dry on account of the men being wet 
below, and not because of weather conditions on top. The men on the surface 
had no use, particularly, for a fire until along about the first of the year. The 
entrance where the deceased would go into the glory hole was about 30 
feet away from the flre, and after lie got into the glory hole he would walk 
imder the rim of it some way to bis place of work, a graduai incline from the 
rim of the glory hole down to the bottom. Neither powder nor dynamite 
would be placed at the spot where the deceased was killed, to be u-sed in 
the work in the mine. I présume it had been placed there, since there was an 
explosion ; but whether it was powder or dynamite I could not say. The 
powder used by the company was Hercules 40 per cent., commonly called giant 
powder." 

Peter R. Brady, the shift boss, testified that — 

"The deceased's dnties were drilling and blasting ground. At the time of 
the accident, there were orders that any powder left over after the holes 
were fiUed was to be returned to the powder house. The powder was kept in a 
little powder house built of corrugated iron about 300 feet from where the 
accident oceurred. I had charge of the xwwder when I was on shift. The 
shift boss is supposed to measure tlie holes after they are drilled and more or 
less détermine the amount of powder that is to be used. When the men get 
through drilling the powder is issued to them, and there is a note made of the 
powder issued, and if there is any powder left through some accident to the 
hole, being fiUed or caved in, the men are supposed to return it to the powder 
house. I do not remembcr that there were any instructions on the day of 
the explosion with référence to building lires around the property ; but we 
would not allow the men to build any Ares around the works on account of the 
lumber that was piled up there. My instruction.s were not to allow the Ares 
anywhere around the works. When the men did not return powder left 
over, there had to be some kind of an accounting, because I was responsible 
for the powder that they used. By the rule regarding the return of left- 
over powder to the powder house, I mean the men were supposed to avoid 
danger in leaving powder scattered around the works. As far as I can re- 
call, the men on my shift always obeyed thèse instructions. I cannot say 
about the other shifts. There possibly may hâve been instances where powder 
was not returned to the powder lioiise according to instructions ; but I do not 
recall any such, and I hâve been on the works two years." 

Thereupon the défendant renewed its motion for an instructed ver- 
dict in its favor, which the court denied. 

[2] The statute (clause 2 of section 4, Act of May 24, 1912) pro- 
tects the employé at manual and mechanical labor in ail work where it 
is necessary for him to be in dangerous proximity to gunpowder, blast- 
ing powder, dynamite, or any other explosive. It was necessary for the 
deceased to be in dangerous proximity to at least one of thèse explo- 
sives, wheji he was at work in the mine, where such explosives were be- 
ing used by the défendant in prosecuting its mining opérations ; but the 
■deceased was not at work in the mine at the time of the explosion caus- 
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ing his death, and he was not in dangerous proximity to the 'explosive 
being used in the mine. He was on the surface, where no mining op- 
érations were being carried on by the défendant, and where it was not 
using explosives. The deceased was employed by the défendant to work 
in the mine, and not on the surface. The hazardous occupation in which 
the deceased was engaged was in the mine, and not on the surface. The 
building of a fire on the surface was no part of defendant's mining 
opérations. It was the deceased's voluntary act, at a point 10 or 15 
f eet to the side of the road, and before he had gone to work, and against 
the gênerai instructions of the mine foreman. The powder or dyna- 
mite was not placed under the wood by the défendant, or by its direc- 
tion or consent. It was concealed under the wood, and the inference 
is that, if it was obtained from the défendant, it was taken wlthout 
authority and was a tortious act. 

The risk or hazard which the deceased incurred in being near the 
fire on the surface was not a risk or hazard inhérent in the work in the 
mine, and in the doing of that work the risk or hazard was avoidable 
by the deceased. It was an outside venture, unattached to the hazard- 
ous employment in which he was engaged when at work in the mine. 
He need not hâve gone there ; he need not hâve started the fire. The 
work for which deceased was employed did not necessitate his présence 
near the fire on the surface, or near the explosive that was there, or at 
that place at ail. It did not necessitate his dangerous proximity to gun- 
powder or dynamite at or near the place of the accident. 

In Arizona Eastern Railway Co. v. Matthews, 20 Ariz. 282, 180 
Pac. 159, the plaintifif was employed as a bill clerk at a railroad freight 
house. He was injured by falling into a scale pit being constructed by 
the railroad company along the usual route traveled by himself and' 
others having business in and about defendant's freight dépôt. The 
plaintifï was employed during the night-time. The accident occurred 
between 4 and 5 o'clock in the morning, when he was returnlng from 
luncheon at a nearby restaurant. The plaintifif was injured, and claim- 
ed damages from the railroad company under the Employers' Liability 
Act. Upon a trial before a jury a verdict was returned in his favor for 
$3,000. The défendant appealed to the Suprême Court. In the opin- 
ion of that court there is an elaborate discussion of the constitutional 
and législative provisions of the Employers' Eiability Eaw, particular- 
ly the clause in the Constitution protecting the safety of employés in 
ail hazardous occupations, by placing the liability for the death or in- 
jury to such employé "caused by any accident due to a condition or 
conditions of such occupation." The court says: 

"The expression 'caused by an accident due to a condition or conditions of 
such occupation' is original in our Constitution and laws. We Imve not been 
able to flnd it in any of the Conipen.sation or Liability Laws, or in any 
décision of a court, or in any text-book, atid it tlierefore neces.sarily foUows 
that it has not been defined or applied. It is évident that the accident must 
arise out of and also be inhérent in the occupation itself ; the condition or 
conditions that produce tlie accident must inhere in the occupation. If tho 
occupation is nonhazardous. if the condition or cor;litions Inlierent thereiu are 
Innocuous, the occupation and the employé therein are outside of the purviovv 
of the Constitution and lilcewise of the Liability Law." 
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Réferring to the facts in that case, the court said: 

"The danger of falling Into the scale pit was not peculiar to appellee In his 
occupation of bill clerk. It was a danger to which persons not employés of ap- 
pellant were exposed as much as those engaged in the service of appellant. 
Appellee shows bj his complaint and by the testimony of liinaself and others 
that the scale pit into which he fell was 'along the route usually travelea oy 
himself and others having business in and about defendant's froight dépôt.' 
This being so, it was not a risk or hazard peculiar to his work, but one 
'common to the neighborhood.' In re McNicol, 215 Mass. 497, L. R. A. 1916A, 
306, 102 N. B. 697." 

Before reaching the question of liability of the défendant for the 
damage to the plaintiff caused by his fall into the scale pit, the court 
had determined that the plaintiff as a bill clerk was not engaged "at 
manual and mechanical labor," as provided in section 3 of the act, and 
for that reason was not entitled to recover. But in our opinion this 
fact does not materially lessen the value of this part of the opinion as 
an authority of that court upon this question. 

"Where at the tlme of the injury the employé is engaged in a voluntary act, 
not accepted by, or known to, his employer, and outside the duties for which 
he is employed, the injury cannot be said to be in the course of the employ- 
ment." Workmen's Compensation Act, Corpus Juris, p. 82. 

[3] We conclude that the évidence on the part of the plaintiff was 
not sufficient to establish a cause of action against the défendant under 
the statute, and that for that reason the court should hâve granted de- 
fendant's motion for an instructed verdict for the défendant. We are 
also of the opinion that the défendant was entitled to the same instruc- 
tion at the close of the case. 

The judgment is accordingly reversed, with direction to enter judg- 
ment in favor of the défendant. 

On Rehearing. 

In a pétition for rehearing the copy of a récent décision of the Su- 
prême Court of Arizona in Consolidated Arizona Smelting Co. v. John 
Egich, 199 Pac. 132, not yet [officially] reported, is submitted, with the 
statement that the doctrine enunciated by that court in Arizona East- 
ern Railroad Co. v. Matthews, 20 Ariz. 282, 180 Pac. 159, referred 
to in our opinion as an authority, has been overruled by the later case. 
Upon an examination of the opinion in that case, it appears that the 
holding in the Matthews Case that there can be no recovery "under 
the Employers' Liability Act for an injury resulting from an accident 
not due to risk or hazard inhérent in the occupation" has been modi- 
fied ; the court holding in the later case that — 

"An employé engaged in work in one of the hazardous occupations enumer- 
ated in the statute may recover for any accident occurring in the ordinary 
course of events during his work, the only other essentials being that the 
accident must be due to a condition or conaitions of his employment, and 
not brought about by his sole négligence or fault." 

In our former opinion, we referred to the opinion in the Matthews 
Case mainly with référence to that feature of the case wherein it ap- 
peared that plaintiff, a bill clerk employed in defendant's freight of- 
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fice had fallen into a scale pit that was being constructed by the de- 
fendant along the route usually traveled by himself and others having 
business in and about defendant's freight dépôt. The court held that, 
before an employé may recover for in jury under the act, it must hâve 
occurred while he was at work in his occupation, and it must hâve 
been occasioned by a risk or danger "inhérent in the occupation." In 
the later décision the court holds that the clause "inhérent in the oc- 
cupation" is misleading in the relation in which it was used in the 
prior case. The court says: 

"The condition or conditions that caused the accident resultlng in Injury 
or death may be inhérent in the occupation, or they may arise from the man- 
ner in which the business is carried on. The conditions of the occupation in 
which the employé does his worlc involve not only the place he works, but 
the tools with which he works, the one as much as the other.'' 

The plaintifï in this last case had been injured while breaking rock 
with a hammer. While at work the head of the hammer flew ofï the 
handle and struck his right foot, breaking the toe. The approximate 
cause of the accident was the négligence of the défendant in furnish- 
ing plaintiff with a defective hammer to do his work. It will be ob- 
served that the plaintiff was at work in the mine at the time of the 
accident, and was using a tool furnished by the défendant. The dis- 
tinction between that case and the présent case is that the deceased in 
the présent case was not at work, either in or about the mine, at the 
time of the accident, and was not using any tool or implement fur- 
nished by the défendant. The modification of the opinion of the Su- 
prême Court of Arizona in the Matthews Case does not, therefore, af- 
fect the question involved in this case. 

Rehearing denied. 



CITY OF RENO v. SOUTHERN PAC. CO. et al. 

(No. 3410.) 
(Circuit Court of Appeals, Ninth Circuit. October 18, 1920.) 

1. Public lands <^^92 — Grant ftf right »f way to Central Pacific Raiiroad 

Company in prxsenti. 

Act July 1, 1862, held to hâve granted to the Central Pacific Raiiroad 
Company of Californla in prœsentl right of way for Its road through 
the territory of Nevada over ail land which was tlien public land of 
the United States the title of the company to which attached on the 
definlte location of its route as of the date of the act, and any right.s 
aequired by others to the lands under the land laws subséquent to that 
date held subject to such grant. 

2. Public lands ©=592 — Grant of right of way to Central Pacific Raiiroad Com- 

pany unconditional. 

In Act July 1, 1862, granting to the Union Pacifie Raiiroad Company 
and the Central Pacific Raiiroad Company of Californla right of way 
through the public lands and also subsldy lands, the conditions attached 
to the subsldy grant that the lands shall be free from homestead or 
other claims at the date of deflnite location are not contained in the 
grant of right of way, and do not apply thereto, but such grant applles 
to ail lands the title to which was then in the United States and which 
were then subject to disposition by Congress. 

4s5>For other cases aee same topic & KEY-NUMBBR in ail Key-Numbered Digeste & Indexes 
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3. Public lands ©=>92 — Congress may grant right of way over, irrespective of 

State action. 

It is within the jurlsdiction of Congress to grant to a railroad com- 
pany right of way tlirough public lands of the United States in a state 
or territory, and the exercise of such power is not dépendent on légis- 
lative action by state In which the company is incorporated or by the 
State or territory in which the land lies. 

4. Public lands <l=»31 — Settler on unsurveyed land acquires no vested right 

against tlie govemment. 

A settler upon unsurveyed public land acquires no vested right until 
survey and entry which will prevent the governmenl from otherwise 
disposing of the land. 
6. Public lands <S=»92 — Unsurveyed land is "public land," although occupied 
by settler. 

A tract of land within the unsurveyed lands of the United States in 
the territory of Nevada held "public land," within the nieaning of Act 
.îuly 1, 1862, ^ 2, granting right of way through the public lands to the 
Central Pacific Railroad Company of California, although a part of 
such tract was then occupied by a settler, who afterward filed a pré- 
emption claim thereon. 

[Ed. Note. — For other définitions, see Words and Phrases, first and 
Second Séries, Public Land.] 

6. Public lands €=34 — Statutory- conditions to pre-emption right of settler. 

Under Act Jiine 2, 1S62, a settler on unsurveyed public land acquired 
no pre-emption right, vinless lie compUed witli the requirement of the 
act by filing notice of the spécifie tract claimed Wltliin six months after 
the survey in the field. 

7. Public lands "S^OS — Patent to pre-emption subject to railroad right of 

wày. 

A patent for a pre-emption, followiug proceedings in the Land Office, 
In which the clalm was filed subséquent to the grant of a right of way 
to a railroad company, lield to convoy title subject to such right of way. 

Appeal from the District Court of the United States for the Dis- 
trict of Nevada; Edward S. Farrington, Judge. 

Suit in equity by the Southern Pacific Company and Central Pacific 
Railway Company against City of Reno. Decree for complainants, 
and défendant appeals. Afiîrmed. 

For opinion below, see 257 Fed. .450. 

Le Roy F. Pike, H. V. Morehouse, and h- D. Summerfield, ail of 
Reno, Nev., for appellant. 

Brown ôt Belford, of Reno, Nev., and Guy V. Shoup, Chas. R. 
Lewers, and Wm. F. Herrin, ail of San Francisco, Cal., for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. This suit was brought by the Southern 
Pacific Company and Central Pacific Railway Company against the 
city of Reno, Nev., to quiet title to a strip of ground 300 feet in length 
and 92 feet in width, situate between Plaza street and the Central 
Pacific Railway Company track in Reno. The strip is included in 
the S. W. 1/4 oî the N. E. % of section 11, township 19 north, range 
19 east, M. D. B. & M. The District Court made a decree in favor of 
the railroad companies, plaintiflfs below, and the city appeals. 

The Central Pacific Railway Company is the successor in interest of 

(Êssi'or other cases see same toEio & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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the Central Pacific Railroad Company of California. The Southern 
Pacific is the lessee of the railroad and right of way of the Central 
Pacific Railway Company. The city claims that there was a dedication 
by Charles Crocker, successor to one Myron L,ake; that on August 
1, 1868, Crocker filed a map of the city of Reno with the county 
clerk of Washoe county, Nev., on which map the land in question 
was subdivided into blocks and lots, which were intersected by streets 
and alleys ; that one tract, which includes the pièce in controversy, 
was lef t open and marked "Plaza" ; that such tract has always re- 
mained open and uninclosed ; that in the sales of lots by Crocker, 
in accordance with this map or plat, ail conveyances referred to cor- 
responding numbers of lots or names on the map, and ail lots were 
sold in référence to the map and to the plaza. It is contended that 
Lake settled upon the land involved as a pre-emption claimant April 
22, 1861, filed a declaratory statement as a pre-emption claimant 
on March 3, 1864, and that the settlement by Lake as a pre-emption 
claimant was valid against any grant made by Congress to the Cen- 
tral Pacific Railway Company of California, and that afterwards, on 
August 10, 1865, Lake received patent for the land, and conveyed it, 
together with other land, to Charles CroCker by deed dated March 
22, 1868. 

The railroad companies claim title on the ground that the land in 
question lies wholly within 200 feet of the Central Pacific Railway 
Company's right of way, and that such right of way was acquired 
by the Central Pacific Railway Company as the successor of the 
Central Pacific Railroad Company of California ; that the last Com- 
pany obtained title to the tract by the act of July 1, 1862, granting 
a right of way to Central Pacific Railroad Company of California 
and the Union Pacific Railroad Company, and also under the acts of 
Congress of July 2, 1864 (13 Stat. 356), and July 2, 1866 (U Stat. 
79) ; and that the right of way was paramount to any claim of title 
of Myron Lake, predecessor of thé city of Reno. Appellees also claim 
that upon the date when Lake claimed settlement (April 22, 1861) 
the township embracing the tract was unsurveyed public lands of the 
United States ; that the government survey of the township was made 
in the field and completed on July 18, 1864; that no notice that the 
tract embraced in Lake's pre-emption claim was claimed as a pre- 
emption was ever filed with the Surveyor General, as required by the 
provisions of section 1 of the act of Congress of June 2, 1862 (12 
Stat. 413). Appellees also claim that Lake made no improvements 
of any kind on the tract in question, or on any land north of the 
Truckee river, prior to 1864, and that his settlement and improvements 
were south thereof ; that on July 1, 1862, the land involved was a part 
of the public lands of the United States, unless Lake had acquired 
a right therein whereby said land ceased to be public land within the 
meaning of section 2 of the act of July 1, 1862 (12 Stat. 491). 

From 1879 to 1899 the city of Reno rented from the Central Pacific 

Railroad a part of the tract in controversy for the use of a fire house, 

and upon demand by the Southern Pacific Company removed the 

fire house in 1899 or 1900. The railroad companies also point out that 

268 F.— 48 ' .: 
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the city in 1907 assessed to the Central Pacific Raiiway Company 
certain improvements on a street abutting the tract in controversy, 
and that that company in 1908 paid such assessed taxes. 

The principal assignments are that it was error in the court to 
hold that the plaintiff corporations had a grant for a right of way over 
and across the lands involved at any time prior to Lake's pre-emption 
right, and that Lake's pre-emption claim was not iftitiated prior to 
any grant of right of way of the plaintiffs ; that the court erred in 
holding that the issuance of the patent by the United States to L,ake 
was not conclusive and binding upon the railroad company as to every 
matter of fact necessary to be passed upon by the United States be- 
fore the issuance of the patent; and that it was error to permit the 
railroad companies to dispute the facts set forth in Lake's declara- 
tory statement in his application for pre-emption filing, particularly 
the statement that he had settled upon the lands in 1861. 

It was stipulated between the parties that on July 1, 1862, the 
Central Pacific Railroad Company of California, a California corpora- 
tion, received from the United States — 

"a grant of a railroad right of way tlirougli the public lands of the United 
States to the estent of 200 feèt in width on each side of said railroad, where 
It may pass over the public lands, Including ail necessary grants for stations, 
buildings, workshops, and dépôts, machine shops, switches, side traclcs, turn- 
tables, and water stations, said railroad and right df way to extend from 
the Pacliic Coast, at or near San Francisco or the navigable waters of the 
Sacramento river across the states of California, Nevada, and Utali, to con- 
nect with the Union Pacific Railroad at or near Ogden." 12 Stat. 489. 

It was further stipulated that the Central Pacific Railroad of Cali- 
fornia constructed a standard gauge railroad as contemplated by the 
act of Congress just ref erred to; that a map of said road as located 
and constructed was filed in the United States Land Office on Novem- 
ber 14, 1867 ; that the tract in litigation is within 200 feet of the cen- 
ter line of the railroad so constructed ; that the section so constructed 
through said tract was duly approved and accepted by the govern- 
ment ; and that it has been used for the purposes contemplated by the 
act. 

Regarding the stipulation as not strictly hinding the appellant to 
any précise légal construction as .to a grant, we hâve considered the 
position taken, namely, that the Central Pacific Railroad Company of 
California was not given a grant of a right of way in Nevada by ex- 
press words either in the act of 1862 or in the act of 1864, and only 
impliedly by the act of July 3, 1866 (14 Stat. 79). The argument of 
appellant is that the act of Congress of July 1, 1862, limited the grant 
in the first instance to the eastern boundary of California and in the 
second instance to the completion of its railroad across the state of 
California, and that there never was a grant or right given to the 
Central Pacific Railroad Company of California in the state of Ne- 
vada until its road was completed across the state of California; 
that the title of the Central Pacific Railroad to any portion of its 
claimed right of way in the state of Nevada was subject to defeat by 
settlement thereon and pre-emption made by a bona fide claimant at 
any time prior to the completion of the Central Pacific in the state of 
California. 
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[1] Section 2 of the act of July 1, 1862, granted to the Union Pacific 
the right of way through the public lands to the extent of 200 feet 
on each side of the railroad where it may pass over pubHc lands. 
Section 3 granted to the Union Pacific every alternate section not 
sold, reserved, or otherwise disposed of by the United States, "and 
to which a pre-emption or homestead claim may not hâve attached 
at the time the line of said road is definitely fixed." Sections 9 and 
10 are as f ollows : 

"Sec. 9. * * * The Central Pacific Railroad Company of Californla, 
a corporation existing under the laws of the state of Californla, are hereby 
autliorized to construct a railroad and telegraph Une from the Pacific Goast, 
at or near San Francisco, or the navigable waters of the Sacramento river, 
to the eastern boundary of California, upon the same terms and conditions, 
in a!l respects, as are contalned in this act for the constniction of said rail- 
road and telegraph Une first mentioned, and to meet and conneet with the 
flrst mentioned railroad and telegraph line on the easteru boundary of Cali- 
fornia." 

"Sec. 10. * * * And the Central Pacific Railroad Company of Califor- 
nia, after completing its road across said state, Is authorlzed to continue the 
construction of said railroad and telegraph * * * to the Missouri river, 
includlng the branch roads specified in this act, upon the routes hereinbefore 
and hereinafter indicated, on the terms and conditions provided in this act 
in relation to the said Union Pacific Railroad Company, until said roads 
shall meet and conneet, and the whole line of said railroad and branches and 
telegraph is completed." 

Obviously, the grant of rights of way in botli states formed a 
continuons line, the one being as necessary as the other ; both were 
essential to the completion of the great transcontinental road which 
Congress contemplated and authorized by the act referred to. By 
section 9 the Central Pacific Railroad Company of California was 
authorized to construct from the Pacific Coast to the eastern bound- 
ary of California, "upon the same terms and conditions, in ail respects, 
as are contained" in the act for the construction of the railroad and 
telegraph line first mentioned — that is, the Union Pacific Railroad 
Company; and section 10 provides that, in the construction of the 
road across Nevada, such construction shall be on the terms and con- 
ditions provided in the act in relation to the Union Pacific Railroad 
Company until the Union Pacific and the Central Pacific of Califor- 
nia "shall meet and conneet and the whole line of said railroad and 
branches and telegraph is completed." 

[2] The Suprême Court, in discussing the act of 1862, in Central 
Pacific v. Gallatin, 99 U. S. 728, 25 L. Ed. 504, held that for the pur- 
pose of building the road from San Francisco, or the navigable waters 
of the Sacramento river, to the eastern boundary of the state of Cali- 
fornia, and from there through territories until the Central Pacific 
met the road of the Union Pacific, ail rights, privilèges, and fran- 
chises were given to the Central Pacific that were granted to the 
Union Pacific, except the franchise of being a corporation and in- 
cidental matters not relevant at ail to the présent case. The court 
said: 

"The land grants and subsidy bonds to this company were the same In 
character and quantity as those to the Union Pacific, and the same right of 
amendment was reserved." 
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And it was held that by filing acceptances the Central Pacific Com- 
pany voluntarily submitted itself to such législative control of Con- 
gress as was reserved under the power of amendment. 

In Central Pacific Railroad Co. v. Dyer et al, 5 Fed. Cas. 364, 
Justice Field and Judge Hillyer had before them a bill to quiet title of 
the Central Pacific Railroad Company as against a number of persons 
in Nevada. The question involved called for a détermination of the 
estate and interest claimed by them in land over which the line of the 
railroad constructed by the company ran betvveen the boundaiy of 
Nevada and the big bend of the Truckee river in that state. The court 
discussed the question when did tlie right of way to the extent of 
200 feet on each side of the road vest in the plaintiflf under the act 
of Congress. It was contended by the défendants that the grant of 
the right of way was subject to the same limitations prescribed by the 
act concerning grants of the alternate sections, namely, that the land 
designated was not reserved or otherwise disposed of by the United 
States, or that a pre-emption or homestead claim had not attached 
to it at the time the line of the road was definitely fixed. This con- 
struction was held to be "clearly incorrect," and Justice Field said : 

"The grant ot the right of way Is a présent grant, opéra tlng Immediately 
upon the passage of the act, wlthont réservation or exception, and Is snb.lect 
to no conditions except those whlch are subséquent, or necessarlly implied, 
such as that the road shall be constructed within the period specified, and be 
jtfterward maintained and used for the purposes designated. AU acquisi- 
tions of land over whlch thIs right of way was thus granted, made subséquent 
to the passage of the act, were necessarlly subject to the exercise of thla 
right. The réservations and exceptions found In the third section apply only 
to the grants of land thereln mentioned, and do not apply to the grant of 
the right of way made in the second section." 

In Railroad Co. v. Baldwin, 103 U. S. 426, 26 L. Ed. 578, the court, 
in an action brought by Baldwin to recover from the railroad com- 
pany damages for entering upon his land in Nebraska and appropriat- 
ing a strip in the construction of its road, discus.sed the claim of the 
railroad company to a right of way over the land under the act of 
Congress of July 23, 1866, entitled : 

"An act for a grant of lands to the st.ite of Kansas to ald in the construc- 
tion of the Northern Kansas Railroad and telegraph." 14 Stat. 210. 

By the sixth section of tbat act there was granted to the railroad 
company a right of way through the public lands for the construction 
of the railroad as proposed, the grant limited to the extent of 100 
feet in width on each side of the road where it passed through the 
public domain. When Congress made the grant, the land claimed 
by Baldwin was vacant and unoccupied land of the United States 
before the line of the road over il was definitely located, until October, 
1871, while Baldwin acquired whatsoever right he possessed in Octo- 
ber, 1869. The railroad company contended that Baldwin took the 
land subject to its right of way, while Baldwin set up that the grant 
of the right of way took effect only from the date at which the com- 
pany filed its maps designating the route with the Secretary of the 
Interior. The court, again speaking through Justice Field, regarded 
the act of Congress as making two definite grants — one of lands to 
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the State of Kansas for the benefit of the railroad company; and the 
other of a right of way directly to the company itself. The language 
of the act was regarded as in terms of a grant in prsesenti, vvith the 
purpose that, when the route of the road was definitely fixed, the 
title attached from the date of the act to the sections, except such as 
were taken from its opération by certain clauses mentioned in the 
act. The court said : 

"The right of way for the whole distance of the proposed route was a 
very important part of the aid given. If the company could be eompelled to 
purehase its way over any section that might be occupied in advance of its 
location, very serlous obstacles would be often imposed to the progress of 
the road. For any loss of lands by settlement or réservation, other lands arc 
given ; but for the loss of the right of way by thèse means no compensa- 
tion is provided, nor could any be given by the substitution of another route." 

It was also held that ail persons who acquired any portion of the 
public lands after the passage of the act of grant took the same sul>- 
ject to the right of way conferred by it for the proposed road. 

In Nielsen v. Northern Pacific Railway Co., 184 Fed. 601, 106 C. C. 
A. 581, we recognized the distinction made in the décisions of the 
Suprême Court between the grant of land to aid in the construction 
of the Northern Pacific Railroad and the grant of a right of way, 
saying that, while both grants are in prsesenti, that of the right of way 
is not subject to the conditions attached to the land grant, that the 
lands be free from homestead or other claims at the date of definite 
location. In support of this doctrine the court cited Railroad Co. v. 
Baldwin, 103 U. S. 426, 26 L. Ed. 578, and Bybee v. Oregon & Cal- 
ifornla R. Co., 139 U. S. 663, 11 Sup. Ct. 641, 35 L. Ed. 305. We 
also held that, before the definite location, ail persons acquiring any 
portion of the public lands after the passage of the granting act took 
the same subject to the right of way for the proposed road. 

The amendatory act of Congress of July 2, 1864 (13 Stat. 356), 
which amended the act of 1862, supra, required the Central Pacific 
to complète 25 miles of its road in each year after a prescribed time, 
and the whole line to the California state line within four years, and 
provided (section 16) that, if the Central Pacific Company should com- 
plète its line to the California boundary line before the Union Pacific 
reached that line, the Central Pacific Company could extend its road 
eastward 150 miles on "the established route" to meet and connect with 
the Union Pacific, and that upon doing so the Central Pacific "shall 
enjoy ail the rights, privilèges, and benefits conferred by this act on 
said Union Pacific Railroad Company." 

Appellant argues that this is the first grant specifically made to the 
Central Pacific Company in Nevada, and that it was dépendent upon 
the completion of its road across the state of California upon the es- 
tablished route, before any right of way could attach to any public 
lands in Nevada, and in no event did the Central Pacific comply with 
the terms of the act of July 2, 1864, and therefore acquired its first 
right of way under the act of Congress of July 3, 1866 (14 Stat. 79, 
§ 2). The act of July 3, 1866, was to amend the act of 1862 and the 
act of July 2, 1864. By section 2 the Union Pacific, with the consent 
and approval of the Secretary of the Interior, was authorized to 
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locate, construct, and continue its road from Omaha westward in a 
continuous completed line until it should meet and connect with 
the Central Pacific Railroad Company of California, and the Central 
Pacific, with the consent and approval of the Secretary of the In- 
terior, was authorized to locate, construct, and continue its road 
eastward in a continuous completed line until it should meet and 
connect with the Union Pacific : Provided that each company, when 
the nature of the work required it, could work for an extent of 300 
miles in advance of their continuous completed line. 

Now, going back to the act of July 2, 1864, which amended the 
before-mentioned act of 1862, it was provided: 

"And any lands granted by this act, or the act to which this is an amend- 
ment, shall not dpfeat or impair any pre-einption, homestead, swamp land, or 
other lawful claim nor include any goveriiment réservation or minerai lands, 
or the improvements of any bona fide settler, * * * to be aseertaiued 
under sucli rules as hâve been or may be established by the Conunissloner 
of the General Land Office, in conformity with the provisions of the pré- 
emption laws." Section 4. 

This act of 1864, so far as the présent case is concerned, is im- 
material, in that it did not restrict the grant of the right of way 
made in the act of 1862, except to limit the right of way granted to 
the Central Pacific to an extension of 150 miles easterly from the east 
boundary line of the state of California in the event that the Central 
Pacific should reach the boundary line of California before the Union 
Pacific did. This restriction, however, was taken away by the act of 
1866, already cited. By the terms of the act of 1864, construction of 
150 miles extension through Nevada was authorized on the established 
route. Section 16. The Suprême Court has held that the act of 1864 
did not confer a new grant, but enlarged that made previously by the 
act of 1862, and that even as to the alternate odd-numbered sec- 
tions, which were granted in the act of 1864 to aid in the construction 
of the road, the grant became efïective as of the date of the act of 1862, 
except as to certain reserved lands specifically enumerated. Missouri, 
Kan. & Texas R. Co. v. Kansas Pacific R. Co., 97 U. S. 491, 24 I.. 
Ed. 1095 ; United States v. Burlington & Mo. Riv. R. Co., 98 U. S. 334, 
25 L. Ed. 198; Kansas Pacific R. Co. v. A., T. & S. F., 112 U. S. 414, 
5 Sup. Ct. 208, 28 L. Ed. 794. _ 

Section 3 of the act of 1862 is the provision granting the alternate 
odd-numbered sections on each side of the railroad to aid in the con- 
struction of the railroad, and specifically provides that it shall not be 
applicable to land sold, reserved, or otherwise disposed of by the 
United States, or to which a pre-emption or homestead claim has at- 
tached at the time the line of the road is definitely fixed. We do 
not find such an exception made in section 2 of the act of 1862, where- 
in there is granted the right of way, and the act of 1864 does not 
amend or change section 2 of the act of 1862. 

The true construction is, we think, that the act of 1862 granted a 
right of way to the two railroads in severalty. The Union Pacific 
was to build westward, and the Central Pacific eastward, until they 
should meet. Under the grant, the right of way vested in each rail- 
road company separately as it was earned through construction. Con- 
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gress scarcely could hâve intended, by first mentioning the Union 
Pacific, to make a grant of a right of way through Nevada to that 
coqjoration alone. We find nothing in the amendatory act of 1864 
which took away the right given by the act of 1862 to the Central 
Pacific, except as to the ISO-mile limitation, which is not relevant to the 
présent controversy. If there were an established route, it must hâve 
been created under the act of 1862, which was the act under which 
the Company was authorized to continue construction through the ter- 
ritories of the United States until the roads met. 

We must accept it on the record that the Central Pacific complied 
with the act of 1864, for there is nothing to show that it failed in com- 
pliance, and the stipulation, already referred to, shows construction 
and filing of a map. The act of 1864, in referring to the estabUshed 
route did not include a route then definitely established as existing at 
the time of the passage of the act. Section 5 extended the time of 
designating the gênerai route and filing the map, although under the 
décision in Stuart v. Union Pacific, 227 U. S. 352, 33 Sup. Ct. 338, 
57 L. Ed. 535, even if the line of the route was not definitely located 
until actual construction, title to the right of way attached upon 
construction, and became efifective as of the date of the act of grant. 

One of the main objects of the act of 1866 was to release the Central 
Pacific from the 150-mile limitation in Nevada, which had been im- 
posed by the act of 1864. No language in the act of 1866 recalls or 
déclares forfeited the right of way granted by the act of July 1, 1862. 

[3] It is said that the Central Pacific, having been a California cor- 
poration, had limited powers, and could not, at the time of the passage 
of the act of 1862, transact business or take lands in Nevada. But we 
are convinced that it was within the jurisdiction of Congress to grant 
the right of way through the territory of Nevada at the time of the 
passage of the act of 1862, and that the exercise of such power was not 
dépendent upon législative action by the state of California or the 
State of Nevada. Van Wyck v. Knevals, 106 U. S. 360, 369, 1 Sup. 
Ct. 336, 27 L. Ed. 201. 

[4] Passing to an examination of the status of the land in con- 
troversy: It is to be remembered that on July 1, 1862, it was unsurvey- 
ed, and not until March 3, 1864, was any filing made upon it. L,ake 
settled upon part of the land, and resided thereon from February, 
1862. Between March, 1864, and August 10, 1865, survey was made, 
plat was filed in 1864, and patent was granted for the land in August, 
1865. Ordinarily, one who settles upon unsurveyed public lands of the 
United States acquires no vested right to the tract settled upon until 
there bas been an entry in the local land office. 

In Buxton v. Traver, 130 U. S. 232, 9 Sup. Ct 509, 32 L. Ed. 920, 
it was held thàt a settler could not claim that a pre-emption filing 
attached to the land in a way to prevent the government from disposing 
of the land prior to payment of the p.rice and prior to the conditions 
being complied with by the pre-emption claimant. The court rec- 
ognized that, while certain privilèges are given to one who settles upon 
the public land in advance of the public surveys, whereby such settler 
is allowed, when the surveys are made and returned, to apply for pur- 
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chase, if he does so within a specified time after the survey and the 
return of the township plats, and takes certain other steps, never- 
theless the title to the land is subject to the control and disposition 
by the government, just as it was before the occupancy by such set- 
tler. The doctrine of that case is referred to in Northern Pacific Ry. 
V- Colburn, 164 U. S. 383, 17 Sup. Ct. 98, 41 L. Ed. 479, Northern 
Pacific Ry. v. Smith, 171 U. S. 260, 18 Sup. Ct. 794, 43 L. Ed. 157. 
and Emblen v. Lincoln Land Co., 184 U. S. 660, 22 Sup. Ct. 523, 46 
L. Ed. 736, and had the approval of this court in United States v. Han- 
son, 167 Fed. 881, 93 C. C. A. 371. 

[5] Was the tract occupied by Lake included within the vvords 
"public lands," as used in section 2 of the act of 1862, or did the 
occupancy of Lake from April, 1861, to July 1, 1862, give him an 
equity which took the lands out of the category of public lands, and 
thus make his title good against the présent appellee? In Union 
Pacific V. Harris, 215 U. S. 386, 30 Sup. Ct. 138, 54 L. Ed. 246, the 
court had under discussion the act of July 3, 1866 (14 Stat. 159), 
in a case where a settlement was made in April, 1861, and declaratory 
statement was filed in the United States Land Office on May 13, 1861. 
The court, following tbe usual définition, said that by the words 
"public lands" the statute meant to describe such as are "subject to 
sale or other disposai under gênerai law." The case is not authority 
for departing from the rule of Buxton v. Traver, supra, and other 
earlier cases, for it appears that Harris had actually made a pré- 
emption filing upon the land prior to July 2, 1864, and that the right 
of way granted to the railroad came through the act of 1864, wh'ich act 
contained a provision for acquiring title through condemnation. 

Washington & Idaho R. Co. v. Osborn, 160 U. S. 103, 16 Sup. Ct. 
219, 40 L. Ed. 346, cited in the Harris Case, was brought under the 
right of way act'of March 3, 1875, in which is an express provision 
saving the rights of settlers in possession and a provision for means 
of condemnation. Holding, as we do, that in the case before us the 
title of the Central Pacific of California to the right of way vested on 
July 1, 1862, the meaning of the words "public lands," as used in the 
act of 1862, is to be determined by that act, rather than by later sup- 
plemental or amendatory statu tes. The act of 1862 was silent as to 
any method under which possessory claims of settlers could be con- 
demned or acquired by the railroad company. In the Harris Case, 
supra, Justice Brewer, writing of conditions in Nebraska, referred 
to the fact that a large part of Western Nebraska was, at the time 
of the passage of the act of 1862, unoccupied and unsurveyed, and 
said: 

"The speedy construction of the railroad to the Pacific was deslred, and 
nothlng was said about condemnation of the right of way." 

Furthermore, at the time of the passage of the act of 1862, the ul- 
timate fee of lands in Nevada was in the government, and there were 
no rights which the government was under obligation to recognize, 
if, in the opinion of Congress, public welf are required disposition with- 
out relation to possible claims of settlers. St. Joseph & Denver Co. v. 
Baldwin, supra. We therefore believe that "public lands," as included 
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within sections 2 and 3 of the act of July 1, 1862, are such lands as 
remained with the government for ultimate disposition, lands to 
whicli the government had not already parted with the fee. There are 
exceptions from the lands granted by the provisions of the act, and 
they are mentioned in section 3 ; but there are no exceptions men- 
tioned in section 2, the public lands through whicb the right of way 
is granted. Kindred v. Union Pacific, 168 Fed. 648, 94 C. C. A. 112; 
Union Pacific v. Karges (C. C.) 169 Fed. 459; Union Pacific v. Gree- 
ley, 189 Fed. 1, 110 C. C. A. 571. In expressing this view we are but 
following the guidance of the Suprême Court as expressed in United 
States v. Union Pacific, 91 U. S. 72, 23 L,. Ed. 224, where the court, 
through Justice Davis, said that many of the provisions of the act 
of 1862 are outside of the usual course of législative action concerning 
grants to railroads, and could not be construed properly without réf- 
érence to the circumstances which existed when it was passed. Among 
other things the court said: 

"This cuterprise was vlewed as a national undortalcing for national pur- 
poses ; and the puhlic mind was directed to the end in yiew, rather than 
to the particular nieans of securing it. * * * There was a vast unpeopled 
territory lying hetween the Missouri and Sacramento rivers, which was 
practically worthless without the facilities afforded by a raili-oad for the 
transportation of persons and propcrty. * * * And there was also the 
pressing want, in time of pt^ace, even, of an improved and cheaper method 
for the transportation of tne mails and of supplies for the army and the 
Indians. It was in the présence of thèse facts that Congress undertook to 
deal with the subject of this railroad. * • * No argument can be drawn 
from the wisdom which cornes after the fact. Congress acted with référence 
to a State of things believed at the time to exist, and, in Interpreting its 
législation, no aid can be derived from subséquent events." 

We conclude that the land on which Lake had settled had not been 
sold; nor had it been reserved; nor had it been otherwise disposed 
of. The title was in the United States, and there had been no home- 
stead or pre-emption claim which attached prior to the passage of the 
act of 1862. Kansas Pacific R. v. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. 
566, 28 L. Ed. 1122; Hastings, etc., v. Whitney, 132 U. S. 357, 10 
Sup. Ct. 112, 33 L. Ed. 363; Northern Pacific v. Colburn, supra. 
We use the word "attached" in the sensé in which it was defined by 
Justice Miller, speaking for the court in Kansas Pacific R. v. Dun- 
meyer, supra. He said, ref erring to the rule : 

"It did not mean mère settlement, résidence, or cultivation of the land ; 
but it meant a proceeding in the proper land office, by which the inchoate 
right to the land was initiated. It meant that by such a proceeding a rlght 
of honiestead had fastened to that land, which could ripen into a perfect 
title by future résidence and cultivation." 

If the case presented a question as between Lake and parties other 
than the United States and its grantee, différent rules might hâve 
to be applied ; but as between the railroad company and this appellant 
we conclude that the tract vested in the railroad company on the date 
of the act of 1862. In the Yosemite Valley Case, 15 Wall. 77, 21 
L. Ed. 82, it was held that the pre-emption act was not intended to 
deprive Congress of the power to make any other disposition of the 
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lands before they are offered for sale, or to appropriate them to any 
public use. 

We do not find it necessary to go further into a discussion of the 
relationship of a settler upon unsurveyed lands toward the United 
States. We recognize that settlements upon unsurveyed lands were 
authorized in certain states and territories under conditions named in 
certain acts of Congress, as, for instance, the privilèges extended to 
California under an act of May 30, 1862 (12 Stat. 410, § 7). It may 
be that the act of June 2, 1862 (12 Stat. 413), which was an act to estab- 
lish a land office in Colorado, and for other purposes, gave privilèges 
to settlers on unsurveyed lands in Nevada, and it is certain that the 
act of Congress to establish a land district in Nevada and for other 
purposes, approved July 2, 1862 (12 Stat. 503), which was a day after 
the right of way grant act, did extend the pre-emption laws to Nevada. 

[B] Under no circumstances, however, did Lake acquire right of pre- 
emption prior to the date of filing his declaratory statement, because he 
failed to comply with the conditions of the act of June 2, 1862, in that 
he gave no notice of the spécifie tracts claimed within six months after 
the survey was made in the field. The statute referred to expressly 
requires that such notice be filed, and on failure to file it, or to pay 
for the tracts claimed, within 12 months from the filing of such notice, 
the party claiming — 

"shall forfelt ail right thereto : Provided said notices may be flled with the 
Surveyor General and to be noted by him on the township plats, until other 
arrangements hâve been made by law for that purpose." 

The only notice that Lake filed was a declaratory statement in the 
land office at Carson City, Nev., more than 6 months after the survey 
had been completed in the field, or after July 18, 1863. In Lansdale 
V. Daniel, 100 U. S. 113, 25 L. Ed. 587, whçre a declaratory statement 
was filed before tfie time when the surveys had been turned into the 
local land office, the court held that the notice of claim or declaratory 
statement required by the act then under considération, the act of 
March 1, 1854 (10 Stat. 268), was indispensable to give the claimant 
any standing as a pre-emptor ; his settlement alone not being suffi- 
cient for that purpose. 

[7] The next point calling for spécial mention is whether the record 
title of Lake, including his pre-emption fihngs in the land office and 
the patent issued to him by the United States for his pre-emption 
claim, are conclusive of his title to the 400 feet claimed by the railroad 
Company as in the grant of the right of way. The records ofïered by 
Lake were compétent to show that on March 3, 1864, he declared his 
intention to settle on the land described in his statement under claim 
of a right of pre-emption. They were also compétent to prove that he 
made proof, paid the purchase money, and received a patent for the 
land described, and that when his pre-emption fihng was made such 
land was public land subject to the pre-emption law, and that there 
was no other occupant or claimant, and that Lake had complied with 
the requirements of the law. On the other hand, the issuance of 
the patent did not establish that he had settled on his pre-emption 
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daim prior to March 3, 1864, or tliat he had made improvements upon 
any particular subdivision of his claini. 

In Tarpey v. Madsen, 178 U. S. 215, 20 Sup. Ct. 849, 44 L. Ed. 
1042, it was held that the land ofifice record was conclusive as to the 
time when the pre-emption claim attached. Tlie question hère involved 
is whether the land in controversy was a part of the public lands on 
July 1, 1862, when Congress granted right of way through the public 
lands. Patent to Lake and the pre-emption records do not establish 
that he ever acquired title free from the right of way grant to the 
railroad company, for the filing of a map of definite location and the 
construction of the road through the pre-emption claim and subsé- 
quent to a patent issued, lead to the conclusion that the patent was is- 
sued subject to the right of way granted prior to the date of the issu- 
ance of the patent. St. Joseph & Denver, etc., Co. v. Baldwin, supra ; 
Bybee v. Oregon & California R. Co., supra; Stuart v. Union Pacific, 
227 U. S. 342, 33 Sup. Ct. 338, 57 L. Ed. 535; Lewis v. Rio Grande 
W. R. Co., 17 Utah, 504, 54 Pac. 981. Under the facts, Crocker hav- 
ing bought from Lake in 1868, when the railroad was at Reno, no 
attempted dedication by Crocker can defeat the right of the railroad 
company ; but Crocker's deed to the company in 1886 is évidence tend- 
ing to prove that there never was a dedication. 

Appellant having failed to show any ground upon which the title 
of the railroad company can be disturbed, the decree must be afïirmed. 

Affirmed 
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(Circuit Court of Appeals, NliitU Circuit. October 18, 1920.) 

No. 3450. 

Insurance ©=87 — ^Effect of »tatute on right of agents to take and sell premî- 
um notes stated. 

Gen. Laws Or, 1917, pp. 333, 386, §§ 14, 24k, ttie former providing 
that any note taken by any company or Its agent or agents in whole or 
part payment of a premlum for Insurance shall be regarded as tlie prop- 
erty of the Insurance company issulng the poliey, and any suit thereon 
shall be brought by and in the name of such company, and the latter, 
relating expressly to life Insurance companies providing that it shall be 
unlawful for any such company or its agent or représentative to hypoth- 
ecate or sell any note taken for ail or part of a premlum prior to the 
delivery of the poliey, held not to prohibit agents of a life Insurance com- 
pany from taking notes for the amount of a premlum in their own name, 
remlttlng the premlum to the company in cash, or from selling such 
notes after delivery of the poliey. 

Gilbert, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon; Robert S. Bean, Judge. 

Suit in equity by the Western Union Life Insurance Company 
against A. C. Barber, State Insurance Commissioner of Oregon. De- 
cree for défendant, and complainant appeals. Reversed, 

^=>For other cases see same toplc § KEY-NUMBBR ia ail Key-Numbered Digests & Indexes 
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■p. H. Graves, W. G. Graves, and B. H. Kizer, ail of Spokane, 
Wash., for appellant. 

George M. Brcwn, Atty. Gen., of Oregon, I. H. Van Winkle. and. 
Millar E. McGilchrist, Asst. Attys. Gen., of Oregon, and L. A. Liije- 
qvist, of Portland, Or., for the appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The decree appealed from disniissed the bill 
6Î complaint at the complainant's cost. The case made by the bill is 
clearly and tersely stated by the learned judge of the court below as 
follows: 

"The plaintiff Is a llfe Insurance company orpanized iinder the law.s of 
thv, State of Washington, anthorlzpd to do business in this state [Aregon]. 
It has nnmerous af^ent3 engagpd herein. and it Is alleged such agents cannot 
solicit business anû write policies successfully iinless they will extend crédit 
for the first year's premium to and accept notes from applicants for In- 
surance; that undpr the laws of Wasliington plaintiCf cannot accept such 
notes as adnitted assois, and it Is therefore compeiled to require its agents 
to remit to it in cash tlie aniount due it on ali first year premiums, for busi- 
ness written by them ; that the agents are not finaneially aille to talîe and 
hoid until due promissory notes, and remit to the home oflic» the amount 
thereof in cash, and therefore, when the applieant has not the money to pay 
the premium and desires to glve his note, it is necessary for the agent to 
talte such note as his own property and se!l the same to some Imnljing house, 
remltting plaintiff from his own funds the amount due it; that in February, 
1919, the défendant in his officiai capacity as Insurance commissioner ad- 
vised plaintiff's agents that the taking of notes in their own names and the 
sale thereof by them as their own property, either before or after the dclivery 
of the policy, was illégal, and he so notified the banking bouses with which 
plaintiff's agents had been doing business, and to which were sold the notes 
taken by them. 

"TJpon learning of the action of the commissioner, plaintiff took the matter 
up with hini, urged that premium notes were not nocessarily the property 
of plaintiff, but, subject to the limitations as to negotiation imposed by the 
State law, the agent was at liberty to take such notes in his own name and as 
his own property, and to negotiate and di.spose of the same as such ; but the 
commissioner adhered to his ruling that they were the property of the 
Company, and the agents could not lawfuJIy take them as their own, or 
dispose of them as such, and to do so was cau.^e for revocation of the agent's 
license to do business In the state. It Is alleged that the défendant threatens 
to and will unless restrained revoke the license of agents who dispose of 
premium notes as their own property, and will revoke the license of iusurance 
companies which knowingly permit their agents to do so." 

February 16, 1917, the state passed an act "to provide for the régu- 
lation and supervision of insurance in the state of Oregon, other than 
state industrial accident insurance" (General Laws, 1917, c. 203), the 
fourteenth section of which reads: 

"Any note taken in payniont or part payment of'or for any premium to be 
paid as the considération for any policy or indemnity contract issued or de- 
livered In this state by any company or Its agent, or agents, shall be regarded 
as ihe property of the Insurance company issuing such policy or contract, 
and any suit to collect any such note shall be brought by and in the name of 
the company Issuing such policy or contract." 

Section 21 is headed "Domestic Insurance Companies," and is fol- 
lowed by a number of subdivisions thereof containing a large num- 
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ber of provisions regarding such domestic companies. Section 23 
is headed "General Provisions Relating to Mutual Fire Insurance 
Companies," and that section contains a large number of provisions 
regarding mutual fire insurance companies. Section 24 is headed 
"General Provisions Relating to Ail Life Insurance Companies," and 
in that section and in the succeeding section 24a such life insurance 
companies are "defined." Section 24k of the subdivision relating to life 
insurance companies is as follows: 

" ( 1 ) It shall be unlawfxU for any company or agent, or other représentative 
thereof, to hypothecate, sell or otherwise dispose of a promissory note, order 
or other siinilar obligation received in payraent for ail or any part of a 
premlum on a policy of insurance appliert for nnder the provisions of the 
laws of tliis State, prior to the delivery of the polif'y. 

' "(2) Any company or any agent or other person who violâtes any oî- 
the provisions of this section shall be deemed gnilty of a misdemeanor and. 
upon conviction thereof, be puiiished by a fine of not exeeedlng one hundred 
dollars (.flOO.OO) for each offense, and the insurance commlssioner shall hâve 
authority in his discrétion to revoke the llcense to transact business in this 
State theretofore issued to such company or agent." 

Immediately foîlowing the provisions relating to life insurance com- 
panies, ending with section 24o, is section 25, headed "Provisions Re- 
lating to Surety Companies," containing a large number of provisions 
relating to such surety companies, which is followed by other specifical- 
ly stated provisions, headed "Provisions Relating to Interinsurance 
Exchanges." 

We hâve no doubt that section 14, above Cjuoted, means exactly 
what it plainly says, which is in effect that any and every note taken 
in payment of or for any premium to be paid as the considération for 
any policy or indemnity contract issued or delivered in the state of 
Oregon (which manifestly includes ail contracts of insurance desig- 
nated in the act of February 16, 1917), by any company or its agent 
or agents, shall be regarded as the property of the insurance com- 
pany issuing such policy or contract, and that any suit to collect any 
such note shall be brought by and in the riame of the company is- 
suing such policy or contract. But the déclaration that any and every 
such note shall be regarded as the property of the company issuing the 
policy or contract for which the note is given, and that in the event 
suit upon such note is resorted to such suit shall be brought in the 
name of such company, is very far from declaring what the agent of 
the company holding such note may or may not do with it in any^ 
other respect. By subdivision (k), however, of section 24 — which sec- 
tion deals expressly and specifically with "Ail Life Insurance Com- 
panies" — it is expressly declared that it shall be unlawful for any 
company or agent or other représentative thereof, to hypothecate, 
sell, or otherwise dispose of such note, order, or other similar obli- 
gation received in payment for ail or any part of a premium of a 
policy of insurance applied for under the provisions of the laws of the 
State, prior to the delivery of the policy, and, further, that any com- 
pany or any agent or other person who violâtes any of the provisions 
of section 24 shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof be punished in a prescribed way, and that the insurance 
commissioner of the state shall hâve authority in his discrétion to re- 
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voke the license to transact business in the state theretofore issued to 
such Company or agent. Subdivision (k) not only does not prohibit 
the agent or other légal représentative of life insurance companies 
doing business in Oregon from hypothecating, selling, or otherwise 
disposing of such notes, orders, or other similar obligations given on 
account of premiums for insurance, after the delivery of the policy, 
but, in our opinion, impliedly permits that to be done by expressly 
making it unlawful to do so prior to such delivery. And we find 
strong corroboration of the correctness of the construction thus placed 
on sections 14 and 24k of the Act of February 16, 1917, in the later 
statute of the state, enacted in 1919 (Lavi^s of Oregon 1919, p. 160), 
which reads as follows: 

"Whenever any bill, note or other written évidence of indebtedness is given 
to any persoti, finn or corporation for tlie premium of any policy of life 
Insurance, said note shall liave printed therenpon in legible characters 'Non- 
negotlable for thirty days after the date hereof and said blU, note or other 
évidence of indebtedness shall be nonnegotiable during said Urne, as under- 
stood by the Negotiable Instrument Law of the state of Oregon." (Italics 
ours.) 

The judgment dismissing the bill is reversed, with costs to the ap- 
pellant. 

GILBERT, Circuit Judge (dissenting). It is the contention of the 
appellant that the Oregon statutes permit the appellant's agents who 
solicit insurance in the state of Oregon to receive premium notes in 
their own names and as their own property, and to negotiate and dis- 
pose of the same as such. I think that the court below properly held 
otherwise. Section 14 of the Laws of 1917 provides in clear terms 
that ail notes taken in payment of premiums shall be regarded as 
the property of the insurance company, and that any suit to collect 
any such note shall be brought by and in the name of the company. 
Section 24k of the same act makes it unlawful for any insurance 
company or its agents to. pledge, sell, or dispose of any such notes so 
belotiging to it prior to the delivery of the policy. The amendment 
of 1919 contains no repeal of the former statutes. It provides that — 

"Whenever any bill, note or other written évidence of indebtedness is 
given to any person, flrm or corporation for the premium of any policy of 
life insurance, said note shall hâve printed thereupon in legible characters 
"'Nonnegotiable for thirty days after the date hereof.' " 

Thèse three statutory provisions, under well-settled rules, must be 
construed together, so as to give, if possible, effect to ail. The provi- 
sion of the amendment that when a premium note is given "to any 
person, firm or corporation" is taken by the majority of this Court 
to repeal section 14, and provide that premium notes may be given 
to and become the property of persons and firms, as well as insur- 
ance companies. This, I tïïink, is error. 

An insurance company can act only through its ofïîcers or agents. 
Its premium notes, in the usual course of business, may be delivered 
to persons or firms who act for it, as well as to the officers of the 
corporation itself. The amendment does not mean that stich notes 
may be payable to such persons or firms as their individual property. 
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Its meaning, in view of the existing law, is that, while such notes may 
be given to persons or firms on behalf of a corporation, the corpora- 
tion itself shall be the owner thereof. This is the contemporary con- 
struction adopted by the state officiais whose duty it is to enforce the 
law. That fact is to be taken into considération hère, notwithstanding 
that so brief a period has elapsed since the enactment of the statutes. 
In L,ewis' Sutherland Statutory Construction, § 474, it is said : 

"The practical construction given to a doubtful statute by the department 
or offlcers whose duty It Is to carry it Into exécution is entitled to great 
weight and wlll not be disregarded or overtumed except for cogent reasons, 
and uniess it Is clear that such construction is erroneous." 

Said the court in Edwards v. Darby, 12 Wheat. 206, 210: 

"In the construction of a doubtful and amblguous law, the contemporaneous 
construction of tbose who were calied upon to act under the law, and 
were appointed to carry its provisions into efCect, is entitled to very great 
respect." 

This rule is reaffirmed in United States v. Moore, 95 U. S. 760, 763, 
and in subséquent cases, and it has been appHed in Fitzwilliam v. 
Campbell, 99 Fed. 30, 37, Southern Fine Co. v. Hall, 105 Fed. 84, 
91, and by this court in Grossett v. Townsend, 86 Fed. 908, 912. 

Repeals by implication are not favored. The intention to repeal 
"will not be presumed, nor the effect of repeal admitted, uniess the 
inconsistency is unavoidable, and only to the extent of the répug- 
nance." Lewis' Sutherland Statutory Construction, § 247. In Win- 
ters V. George, 21 Or. 251, 257, the court said: 

"It is a reasonable presumptlon that the Législature did not intend to keep 
really contradlctory enactments in the statute book, or to effect so important 
a measure as the repeal of a law without expressing an Intention to do so. 
Such an interprétation, therefore, Is not to be adopted uniess it be inévitable." 

And in Swensen v. Southern Pac. Co., 89 Or. 275, it was said : 

"A repeal by implication is eCccted, if there be such positive repugnancy 
between the new and the old enactments that they cannot stand together or 
be harmonized ; but the courts will, however, if possible, construe the two 
statutes together, and adopt auy reasonable construction whicli wiU Bustain 
both of them." 



DDBECTOB GENERAL OF RAILROADS v. BENNETT.» 

(Circuit Court of Appeals, Third Circuit. November 12, 1920.) 

No. 2584. 

L Commerce <&=327(7) — ^Engineer, injiired when leaving work, engaged in 
"Interstate commerce," within Employers' Liability Act. 

Where a locomotive engineer, af ter completiug yard shif tlng movements 
in furthorance of Interstate comfQerce, was injured while taklng bis 
engine to the roundhouse, either to put it up for the nlght or to receive 
further orders, held, that he was engagea in Interstate commerce, within 
the Employers' Liability Act (Comp. St. §§ 8657-8665). 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Interstate Commerce.] 

«sFnr otber cases see same topic t KET-NUMBER in ail Key-Numbered D4gests & Indexes 
«Certlonirl denied 254 V. B, — , 41 Sup. Ct 218, «S L. Ed. — . 
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2. Commerce ©=27(7) — Movement of ençine towarâ roundhouse after com- 
' pleting work beld within Employers' Liability Act; "Interstate com- 
merce." 

Where an engine, engaged in yard shifting movements of Interstate 
commerce, was belng taken to the roundhouse, elther to be put up for 
the night or to receive other orders, held, that it was engaged in "Inter- 
state commerce" during such movement, so as to enable its engineer 
to recover under Employers' Liability Act (Comp. St. §§ 8657-8665) for 
Injuries received during the movement. 
S. Master and servant ©=5286(15) — Négligence in placlng of defective 
car on track with small clearance Jury question. 

In an action under 'thé Employers' Liability Act (Comp. St. §§ 8657- 
8665) for the death of an engineer, sealded when the safety valve of the 
locomotive was knocked offi by a defective car on the adjoining track, held 
that défendant railroad's négligence in placlng the defective car at a 
point of narrow clearance was a Jury question. 

4. Master and servant ®=>2«8(2) — Engineer'» assumption of risk jury 
question. 

Wbere a bulglng defective car was left at a i)oint of narrow clearance, 
so that it knocked off the safety valve on a locomotive passing on an 
adjoining track, resulting In the engineer's death, held, in an action un- 
der the fédéral Employers' Liability Act (Comp. St. §§ 8657-8665), that 
deceased's assumption of risk was a jury question. 

In Error to the District Court ®f the United States for the Eastern 
District of Pennsylvania ; OHver B. Dickinson, Judge. 

Action by Mabel Bennett, administratrix of Frank Bennett, deceased, 
against the Director General of Railroads. Judgment for plaintifï, and 
défendant brings error. Affirmed. 

Wm. Clarke Mason, of Philadelphia, Pa., for plaintifï in error. 
Frank F. Davis and John C. Oldmixon, both of New York City, for 
défendant in error. 

Before BUFFINGTON, WOOLLEY, and DAVIS, Circuit Judges. 

WOOLLEY, Circuit Judge. Bennett, engineer of a yard engine, 
employed in shifting service of a railroad engaged in both interstate 
and intrastate commerce, hauled a train of interstate cars to its desti- 
nation in the railroad yard. This terminated ail service in connection 
with the train. The eight hour day of the shifting crew having ended, 
or being about to end, the next movement of Bennett and his engine 
was toward the roundhouse, there to receive orders, if any, to be car- 
ried out on overtime; or, lacking orders, to discharge the crew and 
house the engine. In making this movement, the edge of a car on an 
adjoirting track struck and tore away the safety valve of the engine. 
Bennett died from injuries sustained from escaping steam. In this 
suit, brought by his administratrix under the Fédéral Employers' Lia- 
bility Act (Comp. St. §§ 8657-8665), judgment was entered on verdict 
in her favor. The défendant sued out this writ of error. 

By the first question brought hère for review, the validity of the 
judgment is challenged on the ground that the plaintiflf failed to prove 
the engagement of both employé and carrier in interstate commerce at 
the time of the injury as required by the Act. Second Employers' Lia- 
bility Cases, 223 U. S. 1, 55, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. 
A. (N. S.) 44; St. Louis & San Francisco Ry. Co. v. Seale, 229 U. S. 

(g=>For other cases see same topic & KBy.-NUMBBR in ail Key-Numbered Digests & Indexes 
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156, 158, 33 Sup. Ct. 651, 57 L. Ed. 1129, Ann. Cas. 1914C, 156; Illi- 
nois Central R. R. Co. v. Behrens, 233 U. S. 473, 478, 34 Sup. Ct. 646, 
58 L. Ed. 1051, Ann. Cas. 1914C, 163; Murray v. P., C, C. & St. L. R. 
R. Co., 263 Pa. 398, 107 Atl. 21. Assuming that the double aspect of 
the Fédéral question is raised by the assignments of error, its answer 
dépends on the character of commerce in which tlie employé was em- 
ployed and in which the engine as an instrumentality of commerce was 
engaged at the time of the in jury. Neither one nor the other was at 
the time actually engaged in moving commerce of any kind, for the 
engine was moving light; but the movement in which both were in- 
volved may hâve been a necessary incident to commerce of one kind 
or the other, and if so, the movement partakes of the character of the 
commerce to which it relates. 

[1] Considering the question as it bears on the employment of the 
engineer, it was shown that he was either on his way home after a 
movement of interstate traffic or on his way to a place at which he 
might receive orders for further movements, either interstate or in- 
trastate. The interstate movement just completed was net shown to 
hâve been merëly a yard shifting movement as in Murray v. P., C, C. 
& St. E. R. R. Co., supra, but was, so far as the évidence discloses, a 
movement in actual furtherance of interstate commerce. Putting out 
of view the remote possibility of future employment as not determina- 
tive of the character of his work at the time of his injury (Minneapolis 
& St. Louis R. R. Co. V. Winters, 242 U. S. 353, 357, 2,7 Sup. Ct. 170, 
61 L. Ed. 358, Ann. Cas. 1918B, 54), the day's work of the engineer, 
so far as the évidence shows, had ended and his movement was home- 
ward. An employé's "trin through the yard to his engine in the morn- 
ing," has been held to be a necessary incident to his day's work and 
necessarily to partake of the character of that work. Erie R. R. Co. v. 
Winfield, 244 U. S. 170, 173, 37 Sup. Ct. 556, 61 L. Ed. 1057, Ann. Cas. 
1918B, 662; Nor. Car. R. R. Co. v. Zachary, 232 U. S. 248, 34 Sup. Ct. 
305, 58 L. Ed. 591, Ann. Cas. 1914C, 159. , If the first train movement 
the décèdent engineer was ordered to rnake in his day's work had beèn 
of an interstate train, the trip of the engine from roundhouse to train 
would for like reason hâve been an incident to interstate commerce, 
and if injurêd in making the trip, he would hâve been entitled to the 
protection of the Fédéral Employers' LiabiHty Act. Similarly, on leav- 
ing his day's work, his last train movement having been of an inter- 
state train, his movement homeward bound would be regarded as a 
necessary incident to the commerce he had just completed. Erie R. R. 
Co. V. Winfield, supra. On both reason and authority we are of opin^ 
ion that when Bennett was injured while leaving his job at the end of 
the day, notwithstanding the movement might hâve been, but actually 
was not, interrupted by an order to proceed elsewhere on overtime, 
he was but discharging a duty of his employment in a manner neces- 
sarily incident to the interstate movement he had just completed. 

[2] The défendant maintains in the other aspect of the question, 
that it, the carrier, was not engaged in interstate commerce at the time 
of the injury because its engine, moving light, was not an instrumental- 
ity specifically assigned to interstate commerce, nor was it performing 
268 F.— 49 
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a service exclusively or directiy connectée! with commerce ofthat kind. 
The character of the instrumentality with référence to commerce, like 
that of the employé, dépends on whether it was à necessary incident to 
the commerce just concluded. If the engine, instead of going to the 
roundhouse to end its day's work, had started f rom the roundhouse to 
begin its day's work, and was' directiy on its wày under orders to a 
movement in Interstate commerce, the trip f rom roundhouse to traffic 
would without doubt hâve been a movement necessarily incident to In- 
terstate commerce and so closely related to it as to hâve been practi- 
cally a part of it. Erie R. R. Co. v. Winfield, supra;. Nor. Car. R. R. 
Co. V. Zachary, supra; Pedersen v. D., L. & W. R. R. Co., 229 U. S. 
146, 157, 33 Sup. Ct. 648, 57 L. Ed. 1125, Ann. Cas. 1914C, 153. If, 
to use another illustration, the engine had left an Interstate movement 
just completed and was on its way to another interstate movement 
ordered, it would be regarded with equal certainty to hâve been en- 
gaged in the carrier's business of interstate commerce. If, on the other 
halid, the engine were passing f rom an interstate movement completed 
to an intrastate movement ordered, there might be a question as to 
which commerce the movement from one to the other was incidental, 
and, accordingly, a question as to the character of which commerce 
this spanning movement partook. But in the case at bar the engine's 
departure was from interstate commerce and its movement was toward 
no commerce of any kind. Its movement, if incidental to commerce at 
ail, must therefore hâve been incidental to interstate commerce. That 
is the only commerce with which it had any relation at the time of the 
injury. As the reverse movement of :the engine — from roundhouse to 
interstate traffic- — is a necessary incident to interstate commerce, we 
f ail to see why a movement from interstate commerce to roundhouse 
is not, pari ratione, a necessary incident to such" commerce, The move- 
ment home af ter Service in interstate commerce is regarded as a neces- 
sary incident to that commerce with respect to:an employé (Erie R. R. 
Co: v. Winfield, supra). It would seem that the same movement home 
after thé same service by thé instrumentality on which the employé 
had been employed was similarly a necessary incident to the commerce 
in which the carrier had just been engaged. 

If the engine had been employed as an instrumentality exclusively 
in interstate commerce, no ohé would doubt that the engine movement 
from roundhouse to traific or from traffic to roundhouse would be an 
incident to the one kind of commerce in which it was af àll times en- 
gaged. This is so because of the certainty. of the commerce in which 
the instrumentality was engaged and because of the direct relation 
which each bore to the other. When the relation of commerce and its 
instrumentality is equally direct and the character of the commerce 
last moved is equally certain — as in this case, where, after the inter- 
state movement, no movement of another kind was begun or presently 
contemplated — the movement of the instrumentality is as directiy and 
certainly an incident to the commerce last moved as where the instru- 
mentality is engaged exclusively in commerce of a defined kind. 

We are of opinion that the trial court committed no error in its 
charge or in its refusai to direct a verdict because of failure of proof 
of the two essentials of the Fédéral Employers' Liability Act. 
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The défendant charges further error to the court in permitting the 
jury to find that Bennett's death was due to neghgence on the part of 
his railroad employer and to find that Bennett did not assume the risk 
of the accident which happened. On thèse issues the facts are briefly 
thèse : 

The movement of the engine was on a track next to and parallel 
with a track on which there was a line of cars. One of thèse cars 
had been inspected three days before, and, though showing a bulge in 
the door, it had been passed as fit for service. In addition the car had 
a hst. 

The car in this condition, the jury has found, was at rest with its 
bulging door and list toward the track on which the decedent's en- 
gine was moving at a point where, because of congested conditions, the 
clearance between trains was markedly narrow, being in this instance 
according to tests made af ter the accident not less than four nor more 
than six inches. 

The engine was struck by this car at the place where it bulged, as 
evidenced by the iron having been scraped, a condition not shown on 
the prior inspection. 

[3] The principal fact on which the court submitted the issue of 
négligence was the act of the défendant in keeping in service a defec- 
tive car and placing it on a track at a point of narrow clearance known 
to be highly dangerous at ail times. While f rom the narrow clearance 
— an incident to railroad opération made particularly dangerous hère 
by the position of city streets— no inference of négligence can be 
drawn, Reese v. P. & R. Ry. Co., 239 U. S. 463, 36 Sup. Ct. 134, 60 
L. Ed. 384, the duty nevertheless devolved on the railroad employer 
to. exercise the care which the exigency reasonably demanded for the 
saîety of his employé. We therefore see in the évidence enough to 
sustain the verdict by which the jury found that in placing an admit- 
tedly defective car at a place of admittedly great danger the défendant 
was guilty of négligence, unless, as urged by the défendant, lastly, the 
décèdent had assumed the risk of such danger as an incident to his 
employment. 

[4] Whether the décèdent assumed this risk dépends primarily on 
the character and origin of the danger. The jury might readily hâve 
found the danger not one ordinarily to be expected and one not easily 
to be seen and quickly comprehended. The jury did find that it had 
its rise in the defendant's négligence. Whether the décèdent assumed 
the risk of the defendant's négligence dépends finally upon whether 
the defect or disrepair involved in his négligence, and the risk arising 
f rom it, were so obvious and open that he should, as an ordinarily pru- 
dent person under the circumstances, hâve seen and appreciated them. 
Gila Valley Ry. Co. v. Hall, 232 U. S. 94, 102, 34 Sup. Ct. 229, 58 L. 
Ed. 521 ; Seaboard Air Line v. Horton, 233 U. S,. 492, 504, 34 Sup. 
Ct. 635, 58 L. Ed. 1062, L. R. A. 191SC, 1, Ann. Cas. 1915B, 475. The 
circumstances which govern this question include the decedent's knowl- 
fidgé of the great though ordinary danger of the narrow clearance'; his 
ability to see straight ahead dovi'n the track on which his engine was 
moving; his inability, because of the hmited clearance, to look fi^om 
the side of his cab and bring the line of carsinto view; the présence 
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of a car on tHe adjoining track which was in disrepaîr, în that it bulged 
at the door, and was defective, in that it leaned eut of plumb — faults, 
though small, that together were sufficient te contract the clearance and 
create the danger which resulted in the accident. 

We are of opinion that it was for the jury to gather from thèse 
circumstances and décide whether, under the law as charged, the dé- 
cèdent had assumed the risk of the danger arising from the defendant's 
found négligence. Gila Valley Ry. Co. v. Hall, supra; Seaboard Air 
Une V. Horton, supra; McGovern v. P. & R. Ry. Co., 235 U. S. 389, 
401, 35_Sup. Ct. 127, 59 L. Ed. 283. 

The judgment below is affirmed. 



HINES, Agent, v. KEYSER.* 

(Circuit Court of Appeals, Thlrd Circuit. November 12, 1920.) 

No. 2596. 

1. Master and servant <S='286(15) — ^Négligence in placing cars in switeliyard 

question for jury. 

Where plaintiflf, an engineer, when moving his englne backward, pushlng 
cars in a raiiroad yard, was injured by collision between his cab and a 
car standing on a switch track, whether the Company was chargeable with 
négligence in leavlng the car so close to the passing track that it could 
not be passed safely by any englne, unless it was moved slowly and with 
extrême care, nor at ail by one with a cab slightly wider than usual, 
and where It could not be seen by plaiutiS because of the cars ahead, 
held properly submitte^ to the Jury. 

2. Commerce «S^SÎCS)— Employers' Liability Act applicable to employé en- 

gagea in Interstate commerce though employé eausin^ the iujury was not 
80 eiigaged. 

Where an employé was Injured whlle a carrier was engagea in Inter- 
state commerce, and whllè the employé was employed in such com- 
merce, it is immaterjal to his right of recovery under Employers' Liability 
Act April 22, 1908, § 1 (Comp. St. § 8657), whether or not another em- 
ployé, when he committed the act of négligence which was the cause of 
the injury, was also employed in Interstate commerce. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania; J. Whitaker Thompson, Judge. 

Action at law by Harvey K. Keyser against Walker D. Hines, Agent. 
Judgment for plaintifï, and défendant brings error. Affirmed. 

Wm. Clarke Mason, of Philadelphia, Pa., for plaintiff in error. 
Frank F. Davis and John C. Oldmixon, both of New York City, for 
défendant in error. 

Before BUFFINGTON, WQOLLEY, and DAVIS, Circuit Judges. 

WOOLLEY, Circuit Judge. The judgment hère under review was 
recovered in an action for personal injuries brought under the Fédéral 
Employers' Liability Act. Keyser, the plaintiff below, was a locomo- 
tive engineer engaged, at the time of the accident in shifting cars in 
the South Bethlehem Yard of the Philadelphia & Readii^ Railway 

«=3For etbar cases ses same toplc &. K£Y-NUMBE;R in ail Kéy-Number«d; DigMta * iDdexw 
•Certiorarl denied 254 U. 8. — , 41 Sup. Ct. 218, 65 L. Bd. — . 
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Company then in possession and opération of the Director General 
of Railroads. The movement was of a draft of six cars pushed from 
the rear by the engine in reverse. Because the engineer could not see 
the track from his position in the cah, this backward movement was 
controlled solely by signais made by a brakeman standing on the third 
car from the engine and received by the plaintiiï sitting with his hand 
on the throttle at his usiial place, but (because of the backward move- 
ment) with his body turned and his eyes toward the brakeman. As 
the draft moved along Track Xo. 2 the cab of the engine was struck 
by a car on a switch leading into Track No. 4, left in such position 
that one corner projected towards and by a glancing blow coîlided with 
the engine, crushing in the cab and inflicting the injury of which the 
pilaintiff complains in this action. Upon the plaintiff's testimony alone 
the défendant moved for a directed verdict on the several grounds, 
which, because of the court's refusai, followed by verdict and judg- 
mcnt, are brought before us by this writ of error. 

1 1] The first of thèse concerns the question of proof of defendant's 
négligence and is raised on the defendant's contention that there was 
not sufficient évidence to warrant the fitiding by the jury that placing 
the car on the switch in such position that its corner projected and coî- 
lided with the engine was a violation of any duty which the défendant 
owed the plaintifï. 

The bases of this contention are that the normal clearance between 
the tracks, though so narrow as always to be fraught with great dan- 
ger, did not involve négligence, Reese v. Philadelphia & Reading Rail- 
way Company, 239 U. S. 463, 36 Sup. Ct. 134, 60 L. Ed. 384; and 
that the clearance was ample if the passing engine had been carefully 
handled, as evidenced by the fact that another engine running slowly 
and without cars had on the same day approached the same projecting 
car and by slowing down had passed it with a clearance qf one inch. 
That the plaintifï's engine did not pass it in safety, the défendant con- 
tends, was due to one of two things : Because the cab of his engine 
was slightly wider than the cab of the engine that had passed in safe- 
ty, or because the plaintilï's engine, moving at a speed of from six to 
seven miles an hour acqiiired a sway which brought aboUt the con- 
tact ; contact being avoided by the first engine because of its lower 
speed. As there was no évidence that the speed at which the plaintiff 
was moving his engine was excessive, and as there was évidence that 
the plaintiff's view of the track ahead and its périls was obstructed by 
the draft he was moving, the défendant evidently owed the plaintiff 
the duty of supplying him with a smaller engine as a reasonably saie 
instrument with which to work on that track, or of assuring him a 
clear way as a reasonably safe place in which to follow his employ- 
ment of shifting cars. As the défendant had placed a car on the sid- 
ing in such position that the plaintiff could not pass it^ with the engine 
supplied him without collision, and as the défendant called upon the 
plaintiff to make a movement the danger of which was masked to him, 
even if it were obvions to others, it was a fair question for the jury 
whether the défendant had not thereb}' violated the duty which the law 
imposed upon him for the protection of his employé. 
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As a second ground for a directed verdict, the défendant insisted 
that the injury to the plaintiff arose out of a risk incident to his em- 
ployment which he had assumed and for which therefore he cannot 
recover, relying upon repeated rulings of the Suprême Court that, ex- 
cept with référence to certain défenses expressly eliminated, assumption 
of risk under the Fédéral Employers' Liabilily Act has the same efïect 
as a complète bar to an action as it had before the passage of the Act. 
This efïect is elaborately considered and tersely stated by the Suprême 
Court in Seaboard Air Line v. Horton, 233 U. S. 492, 504, 34 Sup. Ct. 
635, 640 (58 L. Ed. 1062, h. R. A. 1915C, 1, Ann. Cas. 1915B, 475). 
There it was said: 

"On the other hand, the assumption of risk, evcn though the risk be obvious, 
iiiay be free from any suggestion of fault or négligence on the part of the em- 
ployé. Tlie risks may be présent, notwithstanding the exercise of ail reason- 
able care on his part. Some eniployments are necessarily fraught with danger 
to the workman — danger that inust be and is confronted in the line of his 
duty. * * * But risks of another sort, not naturally incident to the occu- 
pation, may arise out of the failure of the employer to exercise due care 
with respect to providing a safe place of worli and suitable and safe appliances 
for the work. Thèse the employé is not treated as assuming until he becomes 
aware of the defect or disrepair and of the risk arisiug from it, unless defect 
and risk alike are so obvious that an ordinarily prudent person under the cir- 
cumstances would hâve observed and appreciated them." 

See also Boldt v. Pennsylvania R. R. Co., 245 U. S. 441, 38 Sup. 
Ct. 139, 62 L. Ed. 385; Reed v. Director General, 267 Pa. 86, 110 
Atl. 254. 

We find nothing in the court's charge inconsistent with this rule of 
assumption of risk. The jury by its verdict has found négligence on 
the part of the défendant in leaving the car on a switch in a position 
wrhereby its corner projected and carne into collision with an engine on 
another track, and that the risk of this neghgence was not one ordinari- 
ly incident to the plaintiff's employment. It has also found that the 
risk of this négligence was not so open and obvious that the plaintiff em- 
ployé should hâve seen it and appreciated it. Therefore, in thèse find- 
ings of the jury under the court's submission, we cannot say as a mat- 
ter of law there was error. 

[2] The remaining ground urged by the défendant for a directed 
verdict was the failure of the plaintiff's évidence to show that the de- 
fendant, the Director General of Railroads, "was engaged in Inter- 
state commerce at the time of the accident because there is no proof 
that the car with which the engine collided was so employed." Stated 
differently, the défendant maintains that in order for the plaintiff to 
sustain tire verdict under the Fédéral Employers' Liability Act, he 
must hâve proved that the défendant was engaged in interstate com- 
merce at the time he, or some one of his servants, placed the car upon 
the siding in the négligent manner which later brought about the ac- 
cident. 'This is a novel proposition. The défendant finds support for 
it in Mayers v. Union Railroad Co., 256 Pa. 474, 100 Atl. 967 ; Id., 
243 U. S. 656, 37 Sup. Ct. 482, 61 L. Ed. 949. From a careful read- 
ing of this case and of the Fédéral authoritv on which it was expressly 
rested (MinneapoHs & St. Louis R. R. Co.'v. Winters, 242 U. S. 353. 
27 Sup. Ct. 170, 61 L. Ed. 358, Ann. Cas. I918B, 54), we fail to find 
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such a rule. The lest of an employer's engagement in Interstate com- 
merce within the meaning of the statute is not the character of its en- 
gagement at^ the time of the commission of a négligent act, when not 
contemporaneous with the injury, but it is the character of its en- 
gagement at the time of the conséquent injury to its employé. It is 
clear by the terms of the statute as well as by many décisions of the 
Suprême Court that the "right of recovery [under the statute] arises 
only where the injury is suffered while the carrier is engaged in inter- 
state commerce and while the employé is employed by the carrier in 
such commerce; but," the Suprême Court contLnued, "it is not es- 
sential, where the causal négligence is that of a coemployé, that he al- 
so be employed in such commerce, for, if the other conditions be prés- 
ent, the statute gives a right of recovery for the injury or death re- 
sulting from the négligence 'of any of the * * * employés of such 
carrier.' " Pedersen v. D., L. & W. R. R. Co., 229 U. S. 146, 150, 
151, 33 Sup. Ct. 648, 649 (57 L. Ed. 1125, Ann. Cas. 1914C, 153). The 
offending car in this case was carelessly placed on the switch by the de- 
fe'ndant, or by one of his servants, who douUtless was a coemployé 
of the plaintiff ; but as the négligence hère charged to the défendant was 
not alone that of placing the car in such position on the switch, but 
was also that of operating a train of cars in Interstate traffic toward 
and against the car so placed, it is not material whether in committing 
the first act of négligence the défendant employer, or his servant, the 
coemployé, was engaged in Interstate or intrastate commerce. Sec- 
ond Êmployers' Liability Cases, 223 U. S. 51, 52, 32 Sup. Ct. 169, 56 
L. Ed. 327, 38 L. R. A. (N. S.) 44. 

The sole question therefore îs, whether there was évidence on which 
the jury could find the two essentials of recovery under the statute. 
The parties agreed by stipulation that two cars in the draft were in 
interstate commerce and that, in conséquence, the plaintiff was em- 
ployed in interstate commerce at the time he suffered his injury. As 
the plaintiff was the servant of the défendant employed at the time in 
moving his master's traffic, it manifestly was permissible for the jury 
to find the character of the employer's engagerhent in commerce from 
évidence which established the character of the employé's employment 
in commerce, for at the time of the injury both were concerned in the 
identical traffic. 

Finding no error in the proceedings below, the judgment is affirmed. 
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SNÏDEB V. HAUSHEER. 

(Circuit Court ot Appeals, Eighth Circuit. November 6, 1920.) 
No. 5487. 

1. False imprisonmtrtt <&=3 — Complaint held one for false iniprisonment. 

A complaint alleging thar défendant town marsïial witliout probable 
cause and without a warrant imprisoned plaintiff, and praying for exem- 
plary damages, with allégations of malice and bad faith, held one for false 
imprisonmont, and not for nialicious prosecution. 

2. False imprisonment <S=»4 — Officer's niàlice iimnaterial, if warrant justified 

arrest. 

If défendant town marsli.al was justified by bis warrant in arrestlng 
plaintiff, évidence as to defetulant's acts and déclarations, tending to sbow 
malice or bad faith in making the arrest, bocanie immaterial. 

3. False imprisonment 'S=»7(3) — Warrant fair on its face protects oflBcer. 

tJnder Comp. St. Wyo. 1910, § 5902, deflning breach of the peace, sec- 
tion 6131, providing tbat proseeuting attornoys may verify informations 
on Information and belief, section 164,5, as to duties of marshals, and 
section 1226, as to executing proc,ess, and Const. Wyo. art. 5, § 22, as "to 
jurisdiction of justices of the peace, a town marslial was not liable for 
false imprisonment, where he arrested plaintiff on a warrant charglng 
breach of the peace, issued by a justice of the peace, on the sworn com- 
plaint of the county and proseeuting attorney, and conflned plaintiff in jail 
pending inquiry, after baving telephoued the justice of the peace and 
received no answer ; défendant beinga mlnisterial offieer only, protected 
by a warrant fair on its face, 

Iti EiTor to the District Court of the United States for the District 
of Wyoming; John A. Riner, Judge. 

Action by Albert W. Hausheer against John Snyder and another. 
Judgment against the named défendant, and he brings error. Revers- 
ed, and new trial gra,nted. 

James H. Devine, of Ogden, Utih (David L. Stine, Roscoe C. Gwil- 
liam, and J. D. Murphy, ail of Ogden, Utah, on the brief), for plain- 
tiff in error. 

Paul W. I,ee, of Ft. Collins, Colo. (George H. Shaw, of Ft. Collins, 
Colo., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

CARLAND, Circuit Judge. The défendant in error, hereafter call- 
ed plaintiff, brought this action against .plaintiff in error, hereafter 
called défendant, and the Wyoming Sugar Company, to recover dam- 
ages for false imprisonment. The case was tried to a jury, and at the 
close of ail the évidence counsel for défendants moved for a directed 
verdict. The motion was granted as to the Sugar Company and de- 
nied as to the défendant. Tfie court thereupon, on its own motion, direct- 
ed a verdict for the plaintiff, except as to the amount of damages. The 
jury rendered a verdict in favor of the plaintiff in the sum of $2,000, 
upon which judgm.eni was entered. Counsel for défendant excepted 
to the refusai of the court to direct a verdict in favor of the defend- 

igssFor other cases eee same topic & KBY-NU.MBBK in ail Key-Numbered Digests & Indexes 
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ant, and also to the action of the court in directing a verdict for the 
plaintiff, except as to the question of damage. The case is now before 
us for review ; the above rulings of the court being assigned as error. 

With the Sugar Company out of the case, the charge of conspiracy 
between the company and the défendant, as alleged in the second cause 
of action, necessarily failed, leaving the défendant as the only party 
against whom a recovery could be had. 

[1] It is claimed by counsel for plaintiiï that tHe action is more than 
one for false imprisonment. VVe do not understand what the cause 
of action would be, if it was for more than false imprisonment. The 
action is certainly not one for malicious prosecution, as only the of- 
ficer who imprisoned the plaintifï is sued. In both the first and 
second causes of action it is alleged that the défendant without proba- 
ble cause and without a warrant, or any other ordçr of arrest, im- 
prisoned the plaintifï for 10 hours in a filthy cell in the jail located at 
Worîând, Wyo. The complaint prayed for $10,000 exemplary damages, 
and necessarily it contains allégations in regard to malice ajid bad 
f aith ; but thèse allégations do not change the cause of action from 
false imprisonment to something more, wliatever that may mean. The 
trial court told the jury that the action was one for false imprison- 
ment in the charge to the jury on the question of damage. 

The défendant by his answer admitted that he arrested and impris- 
oned the plaintiff, but denicd that said imprisonment .was without 
probable cause or without a warrant. He also pleaded that at the 
time of the arrest he was town marshal of the town oî Worland, Wyo., 
and that on September 12, 19l7, a criminal complaint chàrging the 
plaintifï with having commitfèd a breach of the peace waS duly exe- 
cuted and filed in the office of J. \V. Pulliam, a justice' of the peace in 
and for the coiinty of Washakie, Wyo., and a warrant was duly issued 
thereon by said justice of the peace, chàrging plaintiff with having 
committed a breach of the peace, and that said warrant was placed in 
the hands of défendant as town marshal of the town of Worland, 
which warrant required the défendant to apprehend and take into his 
custody the plaintiff; that the défendant did apprehend ànd arrest thé 
plaintiff under and by virtue of said warrant, which he had in his pos- 
session, and confîned him in the jail in said town of Worland, for the 
reason that the arrest was made at a late hour of the dày and said 
justice of the peace was not at his office and could not be found at the 
time of said arrest. 

[2] The only évidence introduced at the trial was that on the part of 
the plaintiff. There was much évidence introduced for the purpose 
of showing that the Sugar Company had something to do with the ar- 
rest and imprisonment of the plaintiff; also évidence in regard to the 
acts and déclarations of the défendant tending to show malice or bad 
faith in making the arrest. But, if the défendant was justified by his 
warrant, thèse matters become immaterial, especially as a verdict was 
directed in favor of the Sugar Company. The évidence showed that 
on the evening of September 12, 1917, Pulliam, who was a justice of 
the peace in the town of Worland, Wyo., delivered a warrant to the de- 
fendant of which the following is a copy : 
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"The Statè' of Wyomihg, Couuty of Washakle — ss. : 

"To the Sherife or Any Constable of Said County— Greetlng : 

"Whereas C. H. Harkins, county and prosecuting attorney of said county, 
lias this day complained to me, on oath, that A. W. Haushcer did on or about 
thei2th day of September, À. D. 1Ô17, at Worland, in thé county and state 
aforesaid, commit a breach of tlae peace by then and there talking in a loud 
and unnecessary manner, by violerit actions, and by other rude behavior, iu- 
terrupt and disturb the peace of the inhabitants of the town of Worland, 
Washakie county, Wyo., and prayed that the said A. W. Hausheer might be ar- 
rested and dealt wlth according to law. Now, therefore, in the name of the 
state of Wyomlng, you are hereby commanded forthwlth to apprehend the 
said A. W. Hausheer and bring him beîore me to be dealt with according to 
law. 

"Given under my hand this 12th day of September, A. D. 1917. 

"J. W. Pulliam, Justice of the Peace." 

There was a blank return on the warrant, which was not fiUed out 
or signed by the défendant. This f act, however, is of Httle importance, 
as the proceedings were discontinued the morning after the arrest and 
no trial had. Défendant thereupon went to the Dorman Hôtel in Wor- 
land and looked over the register, for the purpose of ascertaining if 
the plaintiff was stopping there. He found that he was, and there- 
upon went to the plaintiff's room; the proprietor of the hôtel going 
with him. He knocked at the door of the room, which being opened 
by the plaintifï, défendant said to him that he had a warrant for his 
arrest for a breach of the peace. The plaintiff had been in bed asleep, 
and after he had dressed défendant arrested him and took the plaintiff 
downstairs and over to the jail, and locked him up. Défendant tele- 
phoned the justice of the peace, but received no answer. Plaintiff re- 
mained in jail uritil morning, when he was liberated by the officer on 
duty dûring the day and left. town. The défendant testified that he 
had the warrant above mentioned either in his hand or in his pocket 
when he arrested the plaintiff. The plaintiff testified that he asked the 
défendant if he had a warrant at the time of the arrest^ and the de- 
fendant replied, "You will get your warrant in the morning," and that 
the défendant did not show any papers or warrant when he made the 
arrest. 

Mr. Harkins, who was prosecuting attorney of Washakie county, 
Wyo., at thç time of the arrest, testified that on the evening of Septem- 
ber 12, 1917, hè drew up the following complaint: 

"Before J. W. Pulliam, Justice of the Peace. 
"The State of Wyomlng v. A. W. Hausheer. 
"The State of Wyoming, County of Washakie— ss. : 

"I, C. H. Harkins, county and prosecuting attorney of said county, do solemn- 
ly swear. that on or about the 12th day of September A. D; 1917, in the coun- 
ty of Washakie, town 6t Worland, and state of AVyoming, the said A. W. 
Hausheer /did willfully, maliciously, and unlawfully then and there by loud 
and unnecessary talking, and by threatening lauguage, and by violent actions, 
and by other rude behavior, interrupt and disturb the peace of the inhabitants 
of the town of Worland, Washakie county, Wyo., contrary to the form of the 
statute in such case made and provlded, and against the peace and dignity 
of the state of Wyomlng. [Signed] C. H. Harkins. 

"Subscribed and sworn to before me this 12th day of September, 1917. 

"J. W. Pulliam, Justice of the Peace. 

"Filed this 12th day of September, 1917. 

"J. W. Pulliam, Justice of the Peace." 
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— and swore to the same before the justice of the peace. The justice o£ 
the peace testified that he swore Harkins to the complaint and signed 
and issued the warrant, which he deHvered to the défendant to serve. 
Pulliam could net testify whether the complaint was ever actually filed 
in his office or not. Harkins testified that he inclosed the complaint 
and warrant in an envelope and delivered it at Pulliam's office, but sub- 
sec[uently it was returned and tàken back. 

We do not attach much importance to whether the complaint was 
actually filéd in the office of the justice of the peace. He could swear 
Harkins to the complaint at Harkins' office, where the évidence tends 
to show the complaint was sworn to and the warrant issued. Much 
évidence, as we hâve said before, appears in the record tending to 
show that the plaintif]!; was in Wprland for the purpose of îndiicing 
laborers to go to Ft. Collins, Colo., and work for the Sugar Çijmpany 
at that place, and, that the \Vyoming Siigar Company, for the'.purposè 
pf keeping the laborers in .Wyon^j.ng in ,its own, service, devised a 
scheme whereby the plaintiiï ghoutd be màde to téâve town.' The di- 
rection of a verdict in favor of the Sugar Company, howçver, not.be- 
ing complained of, must be accepted as refuting such a claim sd far 
as the Wyoming Sugar Company is çoncerned. . . ' ' ' 

But, whatever truth there may be in the claim m'ade, there is no évi- 
dence that the défendant was çpnnected therewith, and if thére is, he 
is not now being sued for ipaHcious prosecution. Section 5902. :C. S. 
Wyoming 1910, defines the offensé for which the warrant was' îSsued. 
Section 6131 provides that prosecuting attôrneys.may' verify infotma- 
tions on information and belief. Section 1645 ^ave the défendant au- 
thority to make the arrest and confine plaintiff, în jail until a frial or e:!i- 
amination could be had. Section 1226 makes it obligatory upon the sher- 
iff to serve process issued by the courts, and the above section placed 
upon the défendant the same duty and holds him to the same atcount- 
ability as to ail process placed in his hands. Pulliam was a judicial of- 
ficer having jurisdiction of the offense charged in the èomplaint ; his 
office being created by article 5, section 22, of the Constitution of the 
State of Wyoming. 

[3] On this record the défendant contends that he was a mère min- 
isterial officer, bound to exécute the process of the court placed in his 
hands for service by the justice of the peace, and was in law fully 
protected thereby; that as an officer he had no right to question the 
authority of the court issuing regular process, and was not bound to 
inquire and had no right to inquire upon what infoimation or évi- 
dence the magistrate acted, and that after having arrested the défend- 
ant he was within his rights and acted in accordance with the law of 
his State, under section 1645, supra, in placing plaintiff in jail until such 
time as judicial inquiry could be màde respecting the offense of which 
he stood charged. We are of the opinion that this contention is sound. 
In the case of Erskine v. Hohnbach, 14 Wall. 613, 616 (20 L. Ed. 
745), Justice Field, in delivering the opinion of the court, used the fol- 
lowing language : . , 

"Whatever irmy hâve been tho coiiflict at one timè in thg adjudged cases as 
to the exteut of protection afforded to minlsteriâl officers acting in obédience 
to process, or orders issued to them by tribunaLs or officers inyf.-sted by law 
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wlth authorlty to pass upon and détermine partlcular facts and render Judg- 
ment thereon, It is vf ell settled now that, if tlie offlcer or tribunal possess juris- 
dictlon over the subject-matter' upon which judgment is passed, with power to 
issue an order or process for the enforcement of such jndgrment, and tlie order 
or process Issued thtereon to the minlsterial oflBcer is regular on its lace, show- 
Ing no departure f rom the law, or def ect of jurlsdlction over the person or prop- 
erty affected, then, and in such cases, the order or process will glve full and 
entire protection to the minlsterial officer in its regular enforcment against 
any prosecution which the party aggrieved thereby may institute against Mm, 
although serious errors may hâve been committed by the oificer or tribunal in 
reaching the conclusion or judgment upon which the order or process is 
Issued." 

To the same effect are the f ollowing cases : Hof schulte v. Doe et al. 
(C. C.) 78 Fed. 436; Whitten v. Bennett et al. (C. C.) 17 Fed. 272; 
Carman v. Emerson, 71 Fed. 264, 18 C. C. A. 38; Bohri et al. v. Bar- 
nett, 144 Fed. 389, 75 C. C. A. 327 ; Jennings v. Thompson, 54 N. J. 
Law, 55, 22 Atl. 1008; Gordon v. West et al., 129 Ga. 532, 59 S. E. 
233, 13 L. R. A. (N. S.) 549; State v. Weed, 21 N. H. 262, 53 Am. 
Dec. 188; Holz v. Rediske et al., 116 Wis. 353, 92 N. W. 1105 ; Clarke 
V. May, 2 Gray (Mass.) 410, 61 Am. Dec. 470; Mangold v. Thorpe et 
al., 33 N. J. Law, 134 ; Pankewicz v. Jess et al., 27 Cal. App. 340, 149 
Pac. 997; Henline v. Reese, 54 Ohio St. 599, 44 N. E. 269, 56 Am. St. 
Rep. 736; 35 Cyc. 1737, 

We hâve examined the cases cited by counsel for plaintifï, but do 
not find any of them contradicting the principle established by the 
above cases. We are clearly of the opinion that the justice of the peace 
in this case possessed jurisdiction over the subject-matter of the com- 
plaint upon which the warrant was issued, and that he had authority 
to issue the warrant for the plaintifï ; that the défendant was a minls- 
terial officer, with a warrant regular on its face showing no departure 
from the law or def ect of jurisdiction over the person of plaintifï, and 
that said warrant gave the défendant full and entire protection in the 
enforcement of the warrant against any prosecution which the plain- 
tifï might institute against him, although serious errors may hâve been 
committed by the justice of the peace in reaching his conclusion or 
judgment upon which the process was issued. 

We are therefore of the opinion that the court erred in refusing to 
direct a verdict for the défendant, and that the judgment must be re- 
versed, and a new trial granted; and it is so ordered. 



SMITH V. FIRST NAT. BANK OF CASSELTON, N. D. * 

(Circuit Court of Appeals, Eighth Circuit. September 27, 1920.)' 

No. 5561. 

1. Banks and bankinj; <^=°361(4) — ^In action for deceit against national bank, 
ultra vires no défense. 

A national banlc heXi liable for deceit, where its président, who trans- 

acted its business, purportlng to aet for the bank, sold to paintiff a not© 

and real estate mortgage, and received payment by drafts payable to him 

, as président, when in lact the bank did not own the note and mortgage, 

and did not deliver them, although it did not receive the purchase money, 

«ssFoi otber esses see Baœe topic & KEY-NUMBER in ail Ker-Numbered Dlgests & Ind«zaa 
•CerUorari denied 254 U. S. — , 41 Sup. Ct. 218, 65 L. Ed. — . 



SMITH V. PIRST NAT. BANK 781 

(268 F.) 

and althongh plaintiff knew it had no authority to niake sueli loans, 
either for itself or as broker, where he had previously during several 
years purchased such loans from it, through its président, in the saine 
manner. 

2. Banks ami banking ■2=261(4) — In action for fleceit against national bank, 

ultra, vires no défense. 

In such case, the action is not one to enforce an viltra vires contract, 
but in tort, and plaintiff's rlght arises out of the fact that the bank held 
itself out as having such loans for sale, and as negotiatiiig them through 
its président, and is therefore liable for hls acts and statements in such 
negotiations. 

3. Estopiiel <S='90(2) — Acts not prejudicial do not raise équitable estoppel. 

Where a national bank sold a note and mortgage, which it did not 
own and could not deliver, subséquent negotiations between the purchaser, 
the président of the bank, and the actual owner of the note and mort- 
gage, by which the purchaser obtained the same, thereby reducing his 
loss, and consequently the liability of the bank, held not to estop him 
from niaintaining an action against the bank for the deceit. 

In Error to the District Court of the United States for the District 
of North Dakota; Charles F. Amidon, Judge. 

Action by Frank M. Smith against the First National Bank of Cas- 
selton, N. D. Judgment for défendant, and plaintiff brings error. Re- 
versed. 

A. W. Cupler, of Fargo, N. D. (Ed. Pierce and B. G. Tenneson, 
both of Fargo, N. D., on the brief), for plaintiff in error. 

Matthew W. Murphy, of Fargo, N. D. (Aubrey Lawrence, of Fargo, 
N. D., on the brief), for défendant in error. 

Before HOOK and STONE, Circuit Judges, and JOHNSON, Dis- 
trict Judge. 

STONE, Circuit Judge. Error by plaintiff below from adverse 
judgment in suit for deceit. Smith was a money lender living in the 
State of New York. The bank was a national bank located in the town 
of Casselton, N. D. The amended pétition allèges that the bank, 
through its président, R. C. Kittel, represented to Smith that it had a 
note for .$30,000 secured by a mortgage on North Dakota land, and 
that it offered this loan to him for sale at a discount of $1,500; that 
he relied upon the above représentations and purchased the loan, pay- 
ing therefor $28,695.15; that the bank, through Kittel, converted this 
sum ; that it never had the note or mortgage ; that the note and mort- 
gage were in fact owned by a business company (the Northern Trading 
Company), and then were pledged as collatéral by it for a loan to a 
Minneapolis bank ; that to protect himself from loss he was compelled 
to and did pay the pledgee $15,198.65, and thereby secured the note 
and mortgage and other security ; that thereafter he was paid abotit 
$8,000 of this $15,198.65, leaving a balance of $7,198.65, for which 
this suit was brought. The theory of the pétition is fraud and deceit 
by the bank, in representing falsely that it had the note and mortgage. 
The bank pleaded the gênerai issue, novation and compromise, waiver 
and estoppel, élection of remédies, offset and counterclaim, and ultra 
vires. The issues concentrated on the liability of the bank for the acts 

.®=»For other cases see same toplc & UEY-NUMBER in ali Key-Numbered Dlgests & Indexes 
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of Kittel, and the effeçt of a contract made between Smith, Kittel, and 
the Northern Trading Company, by which Smith sècured the note and 
mortgage from the Minneapolis bank, and also bonds which netted 
him the $8,000 payment referred to in the amended pétition. 

The pertinent facts follow: The bank was capitahzed for $50,000, 
and had a surplus of $10,000. R. C. Kittel was its président, and per- 
sonally çonducted the business of the bank. For years it had conduct- 
ed two classes of business respecting loans on real estate : First, it 
made such loans, later selling them to buyers; and, second, it brought 
togéther perspns desiring loans upOn real estate security and persons 
who made sdch loans. The first was a loan business; the second, a 
brokerage business. It charged a commission in such cases. R: C. 
Kittel was the président of the bank ; he was also vice président of the 
Northern Trading Company, and was engaged in the loan brokerage 
business on his own account. Smith, and his father before him, had 
for some years bought loans ofifered by the bank,. acting through Kit- 
tel. He knew the capitalization and surplus of the bank; that it had 
no ajithority to make a single loan of $30,000; that it did a brokerage 
business in real estate loans; that it had no authority to do such busi- 
ness; that Kittel did an individual loan brokerage business, and that 
he was vice président of the Northern Trading Company. This loan 
W'âs submitted in january, 1914, by Kittel, who signed the letter "R. 
C. Kittel, Président,"' although his référencé to possession, and control 
of thé loan is, in this and subséquent letters, in the singular, such as, 
"I hâve a first mortgage note. * * * " Smith's letters were ad- 
dressed to "R, C. Kittel, Près. First National Bank, Casselton, N. D." 
Smith accepted the loan February 4, 1914, saying he would hâve the 
loan assigned to his sister. Kittel, in acknowledging this letter, said he 
would hâve that assignment made at once and shown on the abstract 
of title sent to Smith. Smith made payment through drafts tO; the pr- 
der of "R- C. Kittel, Président." Thèse drafts were deposited by Kit- 
tel to the crédit of the Northern Trading Company, and the proceeds 
used by it. The bank used none of the money and received no com- 
mission or compensation of any character in connection with the loan. 
The note and mortgage were never in possession of the bank, but were, 
at the time Smith accepted the loan and thereafter, pledged by the 
Northern Trading Company with a Minneapolis bank as collatéral for 
a loan made to the Trading Company. 

On March 5, 1914, 18 days after the final payment by Smith, he ex- 
amined the abstract for the property, which had been received after 
the above final payment. It showed the loan made by the Northern 
Trading Company, with no assignment to or title ever in the bank. 
From this date, early in 1914, Kittel postponed sending the loan pa- 
pers. In November, 1915, Smith became suspicious of the loan,. but 
never at any time before this suit was brought communicated with any 
other officiai or director of the bank' concerning it. December 6, 1915, 
the bank went into receivership. Ascertaining that the loan papers had 
beén deposited by the . Northern Trading Company with the Minne- 
apolis bank as collatéral security for a loan, Smith executed a contract, 
dated February 1, 1916, with the Northern Trading Company and Kit- 
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tel. This contract recited that Smith had bought the $30,000 note and 
mortgage from the Northern Trading Company and Kittel, and had 
later ascertained that they were pledged to the Minneapolis bank, which 
then held it for a balance of $15,098 due on its loan; it then provided 
that upon payment by him to the Minneapolis bank of this balance of 
$15,098 he was to bave the $30,000 note and mortgage; that, for the 
purpose of repaying Smith the above outlay of $15,098, the Trading 
Company and Kittel agreed to deliver to him $8,000 of the Trading 
Company bonds, and, if possible, the conveyance of an incumbered 
half section of land; that, if said conveyance of land be procured, it 
would be received by Smith as fuU payment of the balance paid by 
him to the Minneapolis bank; that, if such conveyance be not made, 
then the amount due because of the payment to the Minneapolis bank 
to be reduced $8,000, represented by the bonds. No conveyance of the 
land was made. Smith realized the face value of $8,000 from the 
bonds, and, on foreclosure, secured full payment of the mortgage note. 
[1,2] This is an action for deceit. The trial court, jury having been 
waived, ruled for défendant on thèse grounds : that, as such transac- 
tions were ultra vires and, both impliedly and actually, known by Smith 
to be such, no action foi- deceit in connection therewith could be main- 
tained; that the only basis of recovery in such ultra vires transac- 
tions would be for money had and received, but that such action was 
not hère maintainable, because the bank had received no money nor 
profit; that the conduct of Smith in relation to the contract, under 
which he obtained the loan papers from the Minneapolis bank, amount- 
ed to a waiver and an estoppel in favor of the bank. The loan would 
hâve been ultra vires if made by the bank, because of the amount in- 
volved, or, if it was a brokerage transaction, because national banks 
hâve no power to engage in the brokerage business. This was both 
impliedly and actually known by Smith, and he also knew that this loan 
was of such character. But he is not hère trying to enforce the con- 
tract. This action is in tort for deceit. It is based upon the daim 
that Smith sent money to the bank in reliance upon the représentation 
by an officer of the bank that it had a certain loan for sale, when such 
statement was known by said officer to be false. Whatever Smith did 
was with the knowledge that the bank had for years engaged in mak- 
ing and brokering real estate loans. He had, for years, bought such 
loans from the bank, two of which were in excess of the bank's lend- 
ing power, and one of which was larger than $30,000. In ail of thèse 
loan sales to him, Kittel had conducted the negotiations for. the bank. 
The bank had thus held itself out to him as having such loans for sale 
and as negotiating them through Kittel. It is, therefore, responsible, 
in tort, for the acts and statements of Kittel in such negotiations. If 
Kittel knowingly stated falsely that the bank had such a loan for 
$30,000, and if Smith parted with his money relying upon that state- 
ment, and sent that money to Kittel as an officer of the bank, then there 
was a fraud upon Smith, for which both Kittel and the bank were 
liable. 

[3] This liability is not afifected by the subséquent arrangement be- 
tween Smith, Kittel, and the Northern Trading Company, through 
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which Smith gained possession of the note and mortgage. That ar- 
rangement was but a laudable effort by Smith to reduce his loss. There 
is no élément of estoppel based upon this arrangement, for the bank 
never knew of it and did not act upon it; nor is it shown how it could 
liave affected the action of the banlc, then in receivership, had it known. 
It resulted beneficially to the bank by reducing its habihty for nonde- 
hvery of a note and mortgage proven to be worth $30,000, the face 
vakie, to $7,198.65. 

Witli directions to grant a new trial, the judgment is reversed. 

HOOK, Circuit Judge, concurs in the resuit. 



DODGE et al. v. CLARK et al. 

(Circuit Court of Appeals, Fifth Circuit. November 10, 1920.) 

No.' 3502. 

1. Lis pendens <&='24 (1) — Purchaser bound by suit against vendor. 

Wliece a lis penaens lias l)eon flled, a persoii subsequently purchnsiug 
from tlie défendant become.s bouud by the decreo when rendered. 

2. Lis pendens <©=35 (5) — ^Purchaser under executory c«ntra«t unalfected by 

subséquent filing. 

One purcliasing by an executory contract before flling of suit against 
the vendor is a prior purchaser and not affected by a subséquent lis 
pendens, although he has not then completed payments on the contract. 

3. Adverse possession <S=>72 — Bond for title is color of title. 

TJnder Civ. Code Ga. 1!)Ï0, § 41ti!), declaring that adverse possession 
for seven years ùnder written évidence of title gives prescriptive title, a 
bond for' title is color of title, and possession thereunder, with part 
payment of purchase money, is adverse against ail except the maker of 
the bond. 

4. Adverse possession «S^ 114(1) — Evidence showing holding hostile and 

exclusive. 

Evidence that adverse çlaimants took possession, paid part of pur- 
chase money, and occupied and cultivated the land, either directly or 
through tenants, etc., held to sustain a finding of hostile possession, 
ripening into prescriptive title. 

Appeal from the District Court of the United States for the Southern 
District of Cîeorgia; Beverlv D. Evans, Judge. 

Suit by Laura E. Clark and Anna E. HoUiday against D. Stewart 
Dodge and others, as executors of Norman W. Dodge, deceased, and 
others. Decree for complainants, and défendants appeal. Affirmed. 

John R. L. Smith, of Maçon, Ga. (Grady C. Harris and Harris, Har- 
ris & Whitman, ail of Maçon, Ga., on the brief), for appellants. 

Charles Akerman, of Maçon, Ga. (R. Earl Camp, of Dublin, Ga., on 
the brief), for appellees. 

Before WALKER, BRYAN, and KING, Circuit Judges 

KING, Circuit Judge. On Juné 1, 1918, the appellees, Laura E. 
Clark and Anna E. Holliday, filed a bill in equity in the United States 
District Court for the Southern District of Georgia, Western Division, 

(g=Fdr otiler cases bée same topic & KEY-NUMBEH in ail Key-Numbered Dlgests & IndeifM 



DODGE V. CLARK 783 

(268 F.) 

against D. Stewart Dodge, Cleveland H. Dodge, and M. Hartley Dodge, 
as executors of Norman W. Dodge, deceased, Walter M. Cléments, J. 
H. Roberts, Paul Roberts, William McRae, and Joseph S. Davis, 
United States marshal for the Southern district of Georgia, to enjoin 
the enforcement of a writ of assistance issued against Jasper McCra)% 
W. C. Clark, and H. M. Clark, directing said United States marshal 
to put said Cléments, said J. H. & Paul Roberts, and William McRae 
in possession of land lot No. 262 in the-Twelfth district of Lauréns 
county, and to enjoin interférence with the possession of complainants 
under said writ. 

Complainant Laura E. Clàrk claimed to be the owner of the south 
half, and complainant Anna E. Holliday of the north half, of said lot 
No. 262 uhder deeds executed by W. C. Clark to them, respectively, on 
the 18th and 19th days of July, 1911, recorded, respectively, on.August 
4 and September 30, 1911, and averred that each had been in actual 
adverse possession, had erected valuable improvements, and cultivated 
said land ; that said W. C. Clark had purchased said land in the year 
1892 from Jasper McCray as a part of a tract consisting of four coi>- 
tiguous land lots, and had gone into actual possession of said tract, and 
on January 2, 1893, Jasper McCray had executed and delivered to said 
W. C. Clark a bond for title, cdnditioned to convey said four land lots 
in considération of $300 cash, and three promissorv notes, each for 
$433.33%, due, respectively, February 1, 1894, 189o, and 1896. On 
December 13, 1897, said Jasper McCray executed a warranty deed to 
said Clark conveying to him said four land lots. 

On June 25, 1894, Norman W. Dodge filed a bill in equity in the 
United States Circuit Court for the Southern District of Georgia, 
Western Division, asserting title to a large number of land lots, in- 
cluding said land lot 262, against L. L. Williams and numerous other 
défendants, among whom was Jasper McCray, who was served with 
subpœna on July 13, 1894. Said bill was stated to be a bill of peace 
and to quiet title and for injunction and relief. W. C. Clark was not 
made a party to said cause, nor served with any process therein, and 
testified that he had no notice of its pendency until after the decree 
rendered therein. A decree finding that Norman W. Dodge had title 
to numerous land lots, including said land lot 262, was rendered on 
December 2, 1902. 

In February, 1905, on pétition of Norman W. Dodge, filed against 
Jasper McCray, W. C. Clark, and H. M. Clark, in said case of Dodge 
V. Williams et al., stating that McCray or said Clarks were in posses- 
sion of said land lot No. 262, and that they refused to surrender the 
same to him, a writ of assistance was issued, and W. C. Clark was 
notified by the United States marshal for the Southern district of 
Georgia that in April, 1905, he would be ejected thereunder. 

On April 19, 1905, W. C. Clark filed his bill in said United States 
Circuit Court against said Dodge and said United States marshal, recit- 
ing the issuance of said writ of assistance, and that he would be ejected 
thereunder, unless the court should restrain its exécution. He asserted 
title to said lot under his possession, under said bond for title, executed 
to him by said McCray, since the winter of 1892; that he had been in 
268 F.— 50 
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quiet, peaceable possession for more than seven years, had built a 
home and made valuable improvements thereon; that he was not a 
party to, and never appeared in, said case of Dodge v. Williams et al, 
and was in no wise bound by the decree therein. He prayed a per- 
pétuai injunction against the exécution of said writ of assistance, and 
that the decree of December 2d, in so far as it affected his rights in and 
to said land lot No. 262, be set aside. 

Service was acknowledged by said défendants, and gênerai and 
spécial demurrers filed thereto. No further steps appear to hâve been 
taken to exécute said writ of assistance. On November 11, 1910, said 
case of Clark v. Dodge and the marshal was dismiSsed, because no 
parties had been made therein. 

On May 18, 1918, a pétition was filed by D. Stewart Dodge, Cleve- 
land H. Dodge, and M. Hartley Dodge, as executors of Norman W. 
Dodge, alleging his death, and asking to revive said suit of Dodge v. 
WiUiams et àl., by substituting petitioners as complainants in place of 
Norman W. Dodge, deceased, and an order to this efïect was entered 
on the same day. 

On said May 18, 1918, said executors filed a pétition reciting the 
issUance of said writ of assistance against Jasper McCray, W. C. Clark, 
and H. M. Clark on February 16, 1905 ; that said writ had been lost, 
mislaid, or destroyed; that the marshal's records, while showing its 
delivery to him, did not show that it had been executed, or any return 
thereon or disposition thereof ; that the executor had sold and con- 
veyed said land, and it was now the property of J. H. Roberts, Paul 
Roberts, William McRaé, and W. M. Cléments. They prayed the 
issuance of an alias writ requiring the United States hiarshal of said 
district to put said purchasers in possession as the successors to the 
right of possession of said Norman W. Dodge and of petitioners as 
substituted complainants. An order directing such alias writ of assist- 
ance to issue was made instanter on said May 18, 1918, and on said 
day such writ was issued, to enjoin the enforcement of which this bill 
has been filèd. 

A final decree on the pleadings and évidence was rendered in this 
cause by said United States District Court on April 21, 1920, in which 
the court f ound that the equity of the cause is with the complainants 
as against the défendants, and that the complainants hâve prescriptive 
title to the premises described in the bill as against the défendants. 

The ground urged for a reversai is the claim of the appellants (dé- 
fendants) that W. C. Clark and those claiming under him were bound 
by the decree of December 2, 1902, rendered in the suit filed on June 
25, 1894, ■ to which Jasper McCray was a party; aiid that it operated 
against him as a privy in estate with said McCray as fully as if he were 
a party thereto, under the doctrine of lis pendens. 

This insistence is based on the claim that Clark had not paid the 
entife purçhase money to and received his deed from McCray before 
thé filing 6î said suit, and therefore was not, at the time said suit was 
filed, an innocent purchaser of said land for value without notice. The 
doctrine of lis pendens présents quite a différent question from that of 
who is such an innocent purchaser for value without notice that 
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equities which are gQod against his vendor cannot be asserted against 
him at any time, short of the period creating a prescriptive title, or 
raising the bar of the statute of limitations. 

[ 1 ] Where one purchases f rom another, who is a party to a pending 
suit affecting the title to realty, the question is not one of bona fides as 
against equities, but is one of becoming through his predecessor in title, 
by a purchase pendente lite, represented in such suit. He is notified 
by the law that in any pending suit against the vendor affecting the 
land by his purchase he becomes bound by the decree to be rendered. 
Mellen v. Moline Iron Works, 131 U. S. 352, 371, 9 Sup. Ct. 781, 33 
L. Ed. 178. But hère, at the time of W. C. Clark's purchase of the 
land under bond for title oh January 2, 1893, an investigation would 
bave disclosed that no suit had been brought by Dodge for this land lot. 

[2] Gne who purchases by executory contraçt of purchase before 
the filing of the suit is a prior purchaser, and not affected by a subsé- 
quent lis pendens. 17 Ruling C. L. § 25; Parks v. Jackson, 11 Wend. 
fN, Y.) 442,. 25 Am. Dec. 656. It follows that this decree does not, 
therefore, bind W. C. Clark and those who claim under him, as he did 
not purchase pending this suit. The District Court found that the 
equity oi this suit was with the complainants and that they had a good 
prescriptive titl.e. ', 

[3] Without discussing the effect of the long delay in attempting to 
enforce the decree of December 2, 1902 (Tinsley v. Rice, 105 Ga. 285, 
287, 31 S. E. 174), we think ,the évidence fully sustains the finding of 
the court that the complainants had a good title by prescription. 

"Açtual adverse possession of lands,, by itself, for twenty yeàfs, shall glve 
a good titlo by prescription against every one, except the state, or persons 
laboring under the disabilities hereinafter specified." Code of Geo^gia 1910, 
§ 4168. , 

"Adverse possession of lands, under written évidence of title, for seven 
years, shati give a like title by prescription." Code of Georgia 1910, § 4169. 

Under the settléd line of décisions in Georgia, a bond for title is 
çolor of title, and possession thereunder with only a part of the pur- 
chase money paid is adverse against âll persons except the maker of 
the bond, and will ripen into a title by prescription through 7 years' 
possession under color of title. Fain v. Garthright, 5 Ga. 6, 15 ; Gar- 
rett v. Adrian, 44 Ga. 274, 276. Hence the adverse holding of W. C. 
Clark against Dodge began from the date of his purchase under his 
bond for title in January 2, 1893, nearly 18 months before the suit of 
Dodge V. Williams et al. was filed. 

[4] Clark had bargained for four lots as one purchase, and on Jan- 
uary 2, 1893, had taken possession thereof , and paid a part of the pur- 
chase money. He had asserted actual rights as the purchaser of this 
land lot by timbering it and turpentining it by his tenant He lived on 
one of the land lots embraced in the purchase. In 1904 his son H. M. 
Clark started to erect the house on this land lot, which W. C. Clark 
subsequently deeded to Mrs. Laura E. Clark, the wife of H. M. Clark. 
The house was finished in the spring of 1905, and bas been occupied by 
Airs. Laura E. Clark and her family ever gince. , 
, Mrs. HoUiday went into possession in 1907, and has been in posses- 
sion ever since. The land has been cultivated by a tenant and improve- 
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ments hâve been m'ade on it. There was sufficient évidence of such 
possession of this land lot 262 from the date of its purchase in 1893 
under the bond for title as warranted the District Court, who heard 
the testimony, in finding that complainants had a good title by prescrip- 
tion. 
The decree of the District Court is therefore affirmed. 



HAMILTON INV. CO. et al. v. BOLLMAN. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1920. Rehearlng 
Denied December 9, 1920.) 

No. 2746. 

1. Ju^ment ®=>363(1) — Déclaration adviâln^ défendants of nature and eix- 

teiit of ckûm good ^rainst motion in arrest. 

Where the déclaration clearly advised défendants of tlie nature and 
estent of tlie claim that would be presented, It is good as against a motion 
in arrest, if the faets which the jury were warranted in flnding constl- 
tute a cause of action. 

2. Trial <&»320 — Suppl^ns blank forms of verdict is matter of accommodation, 

and not légal requirement. 

Responsibility for retuinlng a true verdict is on the jury, and It is a 
matter of accommodation, and not a légal requlrement, for the judge to 
supply blank forms. 

3. Appeal and errer <@=>866(3) — Suffidency of évidence only reviewabto 

question under assignment for failure to direct verset. 

On writ of error in an action at law, the only reviewable question under 
an assignment of error complaining of the refusai to direct a verdict is 
whether there was sufficient évidence to warrant a flnding against ap- 
pellant. 

4. Conspiracy <^=>9 — That plaintiff should not hâve been deceived by frauda- 

ient scheme is not a défense. 

It is not a défense to an action for damages for a conspiracy to ob- 
tain plalntiff's property by fraud that he, as a successful and sup- 
posedly prudent business man, ought not to hâve been deceived by the 
fraudulent scheme. 

5. Conspiracy «S^IS — Défendant a party to conspiracy to defraud, thougb 

making no représentations. 

Where parties purchaslng the stock and business of the B. Company, 
ând paying a part of the prlce in notes on which the B. Company was to 
be liable, obtalned most of the cash payment from the défendant cor- 
poration, and without further considération transferred accounts re- 
ceivable of the B. Company, constituting practically ail of its Uquid as- 
sets, to the corporate défendant, making plaintiff's clalm uncoUeetable, 
the individual défendant, président of the corporate défendant, held a 
party to the conspiracy to defraud, though he made none of the false 
représentations inducing the sale. 

6. Corporations <®=426(I0) — Liafole to party defrauded by its président, when 

receàving and retainii^ fruits of conspiracy. 

Where defendant's président participated in a conspiracy to defraud 
plaintlff of his property, and défendant received and retained, without 
paying therefor, fruits of the conspiracy of greater value than the amount 
recovered by plaintlff, it was liable to plaintiff. 

In Error to the District Court of the United States for the Eastem 
Division of the Northern District of Illinois. 

4=9For otlier cases se« same toplc * KET-NUMBBR la aU Key-Numbered Dlgesta & Indexa* 



HAMILÏON INV. CO. V. BOLLMAN 789 

(268 F.) 

Action by Otto Bollman àgainst the Hamilton Investment_ Company 
and another. Judgment for plaintiff, and défendants bring errer. 
Affirmed. 

John W. Creekmur and Donald J. De Wolfe, both of Chicago, for 
plaintiffs in error. 

John G. Campbell and Herman A. Fischer, both of Chicago, for de- 
fendant in error. 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

By\KER, Circuit Judge. This is a writ of error by two of the de- 
fendants to reverse a judgment at law based on a jury 's verdict. 

Bollman sued for damages sustained through the défendants' al- 
leged conspiracy to obtain property from him by fraudulent means. 

[1] No challenge was ofifered to the sufficiency of the déclaration 
until after verdict. We think it clearly advised the défendants of the 
nature and extent of the claim that would be presented. So, if the 
facts which the jury weve warranted in fînding from the évidence 
constituted a cause of action, the déclaration was good as against a 
motion in arrest. 

We find no material, if any, variance between allégations and proof s. 

In the charge to the jury the trial judge fully and accurately stated 
the law of conspiracy in civil cases and adequately covered ail other 
légal matters arising from the issues. 

[2] Complaint is made that the judge did not give to the jury forms 
of verdict providing for a several finding of guilty or not guilty on the 
part of thèse plaintifïs in error. But the judge's charge called the 
jury 's attention to that contingency. Counsel furnished no forms to 
be submitted, and they called attention to the matter only after the 
verdict had been received. Responsibility for returning a true verdict 
was on the jury. It was a matter of accommodation, not of légal re- 
quirement, that led the judge to supply blank forms. 

[3| Practically the whole contention in briefs and oral argument is 
that the court erred in refusing to direct a verdict of not guilty. Pro- 
longed discussion of évidence introduced by défendants, and of af- 
fidavits filed in support of a motion for a new trial, and of what in- 
ferences should be drawn from conflicting évidence, together with the 
conclusion that the judgment should be reversed because it is contrary 
to "the weight of the évidence," indicate that counsel are not apprised 
of the limitations of review on a writ of error. Under the instant as- 
signment of error the only reviewable question is: Was there suffi- 
cient évidence to warrant a finding of légal liability substantially as 
charged ? 

From the testimony of Bollman and his witnesses, including a dép- 
osition of Ruler, one of the alleged conspirators, which the verdict 
.shows that the jury accepted as true, the case may shortly be outlined 
as follows: Bollman owned ail of the 1,000 shares of Bollman Piano 
Company of St. Louis. Four shares were in the names of nominal di- 
rectors ; the remainder stood in Bollman's name. Bollman was ill, 
and desired to sell his business and go away to recuperate. This was 
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knowruto Piper and Ruler, of St. Louis^ and tliey wanted to get control 
of the Company. Hamilton Investment Company, of Chicago, was a 
corporation engaged in making usurious loans to mercantile concerns 
imder the guise of buying their accounts receivable at heavy discounts. 
Rees was président of the HamiUon Company, with gênerai authority. 
Mudge (alsp a défendant, but "not found") was a subordinate agent of 
the Hamilton Company. Piper and Ruler got in touch with Mudge. 
The plan was for Piper and Ruler to buy through Mudge as a "straw 
man." To thls end Mudge was to and did pose as a man of large 
means, with a prospérons and growing business, a résidence on the 
shore o'f the lake at Chicago, a yacht lying out in front, etc. His first 
proposai was td pay ail cash for Bollman's business, if the price was 
satisfactory. When Bollman fixed a price that would require Mudge 
(for Piper, Ruler, and himself) to produce $234,200 in cash, Mudge 
professed that the volume and demands of his business were now 
such that he could ndt immediately spare more than $140,000 in cash. 
Bollman finally agreed to take for the balance notes on which the 
Bollman Company should be liable, to be secured by a pledge of the 
stock when it should be assign-ed to Mudge. Piper, Ruler, and Mudge 
were counting on getting the major portion of the. $140,000 from 
Rees/who had control of the Hamilton Company's funds. Rees, for 
the Hamilton Company, was desiroûs of getting his fingers into the 
Bollman Company's accounts receivable. He knew he could not do this 
while Bollman owned the business. He was willing to help Piper, 
Ruler, and Mudge get control, so that he could handle the accounts 
receivable of the Bollman Company.: On June 14th Mudge telephoiied 
Rees to corne to St. L,ouis. On the ISth Piper, Ruler, Mudge, and 
Rees had an extended conférence at a hôtel room. The situation was 
gone over. Rees was informed that they wanted $105,000 from him. 
On the 16th those four men met Bollman at his attorney's office. A 
contract between Bollman and Mudge was drawn. Bollman and his 
directors signed résignations. But title and control were not to pass 
until the 17th, when the certified check for $140,000 and the several 
notes were to be exchanged for the contract and résignations. On the 
16th Rees furnished Mudge $105,000. Piper opened an acconnt with 
a St. Louis bank that never had had any relation with the genuine Boll- 
man Company. Piper deposited the $105,000 to the crédit of "Boll- 
man Company by E. J. Piper, Président," and checks so signed were 
to be honored by the bank. Piper increased his bank crédit by giving 
the bank his note signed in the name of "Bollman Company by lî. J. 
Piper, Président," and by depositing a check on the genuine Bollman 
Company bank account signed in the same way, and thus the sum of 
$140,000 was available. Ail of the above-recited plan was unknown to 
Bollman. He relied upon the manufactured appearances being true. 
Piper, Ruler, and Mudge were irresponsible. On the 16th the "Boll- 
man Company, by E. J. Piper, Président," and the "Hamilton Com- 
pany, by Evan Rees, Président," signed a contract whereby the Hamil- 
ton Company was to hâve the handling of the genuine Bollman Com- 
pany's accounts receivable (then the property of Bollman) at a profit 
of 3 to 4 per cent, a month. On the 17th Piper procured from his bank 
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a "cashier's check" for $140,000 and gave it to Mudge. Then Piper, 
Ruler, Mudge, and Rees met Bollman'and his àttorney at the attorney's 
office, and the respective deliveries of documents were made by BoU- 
man and by Mudge as the contracting parties. At this meeting false 
représentations of Piper, Ruler, and Mudge were continued. Rees 
was silent. On leaving the meeting Piper, Ruler, and Mudge took con- 
trol of the genuine Bollman Company, and in pursuance of their ar- 
rangement with Rees delivered to Rées, for the Hamilton Company, 
and without any considération except the $105,000 furnished the day 
before by Rees to Mudge, $150,000 of Bollman Company's accounts 
receivable. The proximate cause of Bollmaft Company's bankruptcy 
and Bollman's loss on the deferred payments for the purchase of his 
property was the above-stated abstraction of the major portion of Boll- 
man Company's net assets — practically ail of its liquid assets. 

Stripped to its nakedness the scheme was to take $140,000 worth of 
Bollman's property, without his knowledge or consent, and with it to 
procure the cash with which to make the down payment on the pur- 
chase of Bollman's property, which he had been induced to part with 
for less than ail cash on the fiction of Mudge's responsibihty. 

True, there is évidence in the record on which a finding of not 
guilty on the part of thèse plaintififs in error might be based ; and the 
foregoing statement is not to be taken as a finding of f acts by this court. 
It is simply a récital of the évidence that is favorable to Bollman. 

[4] There is nothing in the suggestion that Bollman, a successful 
and supposedly prudent business man, ought not to hâve been de- 
ceived. Conspirators who successfully carry through a schçme to de- 
fraud will not be heard to complain of the stupidity of their dupe. 

[5, 6] Contention is advanced that the facts as stated fail to con- 
stitute a cause of action against thèse plaintiffs in error, because Rees 
(for the Hamilton Company and himself) made no false représenta- 
tions, and because, even conceding a moral obligation, there was no 
légal duty on his part to speak when the others in his présence were 
beguiling Bollman. Thus Rees is draped as an innocent bystander, 
who had no interest in the transaction. But that is contrary to the 
jury's finding that Rees was a coconspirator, arid that the one sum of 
$105,000 was used twice — first, as an advance to Mudge with which 
to enable Piper, Ruler, and Mudge to get'control of the Bollman Com- 
pany; and, second, as the pretended considération for taking $150,000 
of the Bollman Company's accounts receivable, thus depleting the assets 
on which Bollman was partially relying as security for the deferred 
payments. And the Hamilton Company was holdable on the same 
évidence, because it received and retained without paying therefor 
fruits of the conspiracy of greater value than the amount of the 
verdict. Dorsey Machine Co. v. McCafïrey, 139 Ind. 545, 38 N. E. 208, 
47 Am. St. Rep. 290; Johnston-Fife Hat Co. v. National Bank of 
Guthrie, 4 Okl. 17, 44 Pac. 192; American National Bank v. Hammond, 
25 Colo. 367, 55 Pac. 1090. 

The judgment is affirmed. , 



792 268 FEDERAL REPOKTEB 

BENJAMIN V. BUELL. 

In re StHISSEL. 

(Circuit Court of Appeals, Sevp,ntli Circuit. October 5, 1920. Bebearing 
Denied December 9, 1920.) 

No. 2793. 

1. Appeal and error <^=>Î53(2)— Filing of assigrauent of errors not essential 

to jurisdiction. 

TTnder rule 11 of the Circuit Court of Appeals, Seventh Circuit' (liTO 
Fed. c, 79 C. C. A. c) , Fequlring the flling of an assignment of errors witb- 
in six months, but authoriïing the court to notice errors not a.ssigned, 
the flling of assignments of error is not essential to the jurisdiction of 
the Circuit Court of Appeals, and failure to flle such assignments does 
not authorize a dismissal of the appeal. 

2. Bankruptcy «©==303 (3) —Evidence held to support fliiding creditor knevv 

«f insolvency. 

Evidence that the bankrupt had for some considérable tlme been in- 
sol^ient, ànd that a creditor to whom a payment was made within four 
. montlis of bankruptcy had had a long course of dealings with the bank- 
rupt, was frequently in his place of business, and had opportunity for 
intimate knowledge of his afCairs, held suiiieient to sustain a linding of tlio 
chancelier, who heard and saw the witnesses, that the creditor knew of 
the bankrupt's insolvency vi^hen the payment was made to hini. 

3. Bankruptcy <S=i65(2) — Evidence held to show an agreement goods were 

to be sold foi* creditor"» account. 

Evidence that a créditer to wliom the bankrupt had been largely in- 
debted advanced pràctically the entire purcbase price of a large stock ot 
goods, and supervised-its sale by the bankrupt, rejecting certain sales 
made, held to sustain his daim that he did not loan the nioney to the 
bankrupt for the purcbase of tlie goods, but that he purchased the goods 
himself under an arrangement whereby the bankrupt was to sell them 
and divide the profits, so that the value of the goods taten by the 
creditor after bankruptcy was not a préférence. 

4. Bankruptcy ©='140(3)— Appearance of crédit to bankrupt ùninaterial, in 

absence of proof crédit was given. 

In proceedings to requiïe a creditor to repay the value of goods which 
he claimed to bave purchased and allowed the bankrupt to sell for his 
account, the trustée cannot rely on the appearanee of crédit given to the 
bankrupt by possession of the. goods to defeat the credltor's title thereto, 
where there was no évidence that any one had extended crédit to the 
bankrupt on the faitli Of such appearanee. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Bill in equity by Edwin B. Buell, trustée in bankruptcy of the estate 
of Sam Schissel, bankrupt, against Louis Benjamin, to require re- 
payment of alleged préférences. Decree for complainant, and défend- 
ant appeals. Motion to dismiss appeal denied, decree modified, and 
cause remanded. 

Bernard J. Brown, of Chicago, 111., for appellant. 
Fred E. Newton, of Chicago, 111., for appellee. 

Before ALSCHULER and PAGE, Circuit Judges. 

ALSCHULER, Circuit Judge. [1] The appeal herein was prayed 
and allowed and bond filed within due time, but assignment of er- 

<g=For otbcr cases tee same topic & KBY-NUMBKIi in ail Kcy-Numbered Digests & Indexes 
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rors was not filed for more than six months a£ter entry of decree. Ap- 
pellee moved to dismiss the appeal on the ground that under rule 11 
of this court (150 Fed. c, 79 C. C. A. c) the flling of the assignment of 
errors is jurisdictional, and unless filed within the statutory six months 
there was properly no appeal. We think the rule itself négatives such 
conclusion, in tliat it provides that under certain circumstances the 
court may notice errors not assigned at ail, and hence in its discrétion 
may consider an appeal even without assignment of errors, thus clearly 
indicating that the provisions of the rule respecting assignment of er- 
rors are not jurisdictional. In Hultberg v.. Anderson, 203 Fed. 853, 
122 C. C. A. 171, this court held that, notwithstanding the rule requir- 
ing assignment of errors to be first filed, prior filing was not jurisdic- 
tional, and failing to so file did not vitiate an appeal otherwise properly 
taken. The motion to dismiss the appeal is denied. 

The appeal is from a decree in equity requiring appellant to pay to 
the trustée of the banl<crupt estate of Sam Schissel $6,641 as an unlaw- 
ful préférence to appellant. The bill of complaint charged that ap- 
pellant, knowing the bankrupt to be insolvent, within four months of 
the bankruptcy was paid by bankrupt $1,400 on a prior indebtedness 
of the bankrupt to appellant, and that very shortly before the bank- 
ruptcy, in order to secure to himself the payment of a considérable 
balance then due from the bankrupt to appellant, and to hinder and 
defraud the othêr creditors of the bankrupt, there was turned over to 
appellant about $5,000 worth of the bankrupt's goods, which were stor- 
ed away and fraudulently concealed from the trustée in bankruptcy. 

It appears from undisputed évidence that for a considérable time 
prior to the bankruptcy appellant had been advancing funds to ap- 
pellee, and that about the middle of September bankrupt owed ap- 
pellant in the neighborhood of $3,000; that about that time the bank- 
rupt undertook to purchase about $5,500 of woolens from the firm of 
Cohen & Sons, and paid $100 thereon. Unable to obtain from Cohen 
& Sons crédit for the goods, he made an arrangement with appellant, 
whereby appellant would settle with Cohen for the purchase price of 
the goods, and the bankrupt would sell them, and the profits on the 
sale would be divided equally between appellant and the bankrupt. Ap- 
pellant séttled for the goods, about half in cash and half with his note. 
Shortly afterwards appellant, claiming he had pressing need for mon- 
ey, urged the bankrupt to let him hâve some, and was given about 
$1,400, which the bankrupt testified was not intended to be payment 
on the indebtedness, but was agreed by appellant to be returned to 
the bankrupt in very short time, which agreement, however, is denied 
by appellant. It seems that a few weeks later, and a very short time 
before the bankruptcy, bankrupt demanded that appellant return the 
amount so paid as per alleged agreement. Appellant not only refused 
to return the $1,400, but irisisted upon closing out the Cohen goods 
transaction, and he actually sold the remaining goods of that purchase 
to one Lew for about $5,000, and Lew took possession of them and 
stored them in a warehouse, paying appellant therefor something less 
than the invoice price of the goods, and appellant keeping the money. 

As to whether thc $1,400 was or was not to be repaid to appellant, 
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the évidence îs very contradictory. But whether or not it was so 
agreed, the payment actually went in réduction qf the indebtedness 
theretofore due from thè bankrupt to appellant. ' 

[2] That the bankrupt was at that time, and for a very considér- 
able time bef oré, insolvent, is, we believe, sufficiently shown by the 
évidence. Whetlier appellant knew, br had cause to beheve, that the 
bankrupt was then insolvent,' and that the payment would constitute a 
préférence, is dépendent upon conflicting évidence, and facts and cir- 
cumstances which the évidence disclosed. From appellant's long course 
of dealings with the bankrupt, and his financial interest in him through 
being so long his creditor, coupled with his fréquent présence at bank- 
rupt's place of business, and conversations concerning his affairs, and 
opportunity for intimate knowledge of them, we cannot say that the 
chancellor, who heard and saw the witnesses, was not justified in the 
conclusion he must of necessity hâve reached, to support the decree, 
that at and before time of the payment appellant was aware of the 
bankrupt's insolvency, and of his very desperate financial straits, and 
of the large excess of liabilities over assets which the undisputed évi- 
dence seems to establish. This being so, so muçh of the decree as is 
predicated upon this $1,400 payment to appellant by the bankrupt is 
justified and should remain undisturbed. 

[3] A différent situation is presented with référence to so much of 
the decree as rests upon the transaction with référence to the Cohen 
goods. It may be assumed that when, a day or two before the bank- 
ruptcy in November, appellant look and sold thèse goods, and took to 
himself the proceeds thereof, he knew or had reason to believe the 
bankrupt was insolvent. But there is no less reason to believe that he 
had the same knowledge when, some weeks before, the deal for the 
Cohen goods was made. Under the circumstancçs it would be a strong 
tàx upon credulity to believe that at that time, with knowledge of the 
insolvency, and the bankrupt then already in his debt ^ibout $3,000, he 
would deliberately enter into an arrangement whereby he became a 
gênerai creditor for upwards of $5,500 more. 

It is not contended that there is any want of good faith in the conten- 
tion that appellant àdvanced practically the entire considération for the 
Cohen purchase, and, this fact being conceded, it adds verity to ap- 
pellant's claim that the Cohen goôds were not in fact to become the 
property of the bankrupt, but he was merely to handle them, turning 
them into cash, repaying appellant his advance, and dividing with ap- 
pellant whatever profit was reahzed. The conduct of the parties seems 
to indicate that this was their understanding. Two instances appear, 
where, while the goods were in bankrupt's possession, -appellant vetoed 
sales of some of them made by bankrupt. Ail this, as well as the logic 
of the situation, would indicate that, respecting the considération paid 
by appellant for the Cohen goods, the relation between bankrupt and 
appellant was not that of debtor and creditor, but that there was a 
trust relation, whereunder thèse goods were, as between the bankrupt 
and appellant, to be subject to a prior charge in appellant's favor for 
the amount of his advances, and that appellant's sale of them and ap- 
plication of the proceeds upon his advance of the purchase of such 
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goods, was not a preferential payment to appellant. Under the prac- 
tically imdisputed évidence, the action of appellant as to thèse goods 
is not properly subject to complaint by the trustée or the creditofs of 
the bankriipt. 

[4] There is no merit in the suggestion by appellee's counsel that 
appellant had no right to permit the bankrupt to possess thèse goods, 
and thus possibly to lend appearance of his solvency, and thereby im- 
prove his crédit, in view of the fact that there is no évidence that créd- 
it was extended the bankrupt on the f aith of such appearance. 

The decree shouid be modified, by reducing the amount of the 
preferential payment as found and ordered paid by appellant, by so 
much thereof as is represented by the transaction in regard to what 
is above termed the Cohen goods, and limiting the recovery against ap- 
pellant to the said $1,400 preferential payment to him. 

The cause is remanded, with direction to modify the decree in ac- 
cordance with the forègoing views. 



HAYWOOD et al. v. UNITED STATES. 

(Circuit Court of Appoals, Seventli Circuit. Oetober 5, 1920. Rehearing De- 
nied December 9, 1020.) 

No. 2721. 

1. Constîtutional law <S=>211 — Criminal law 'S=>1905 — Right of review not es- 
sential to due process. 

The right to a review of a judgment of conviction by an appellate court 
is not essential to due process of law, since ail the rights of accused neces- 
sary to due process are fuUy protected in the trial court. 

3. Criminal law '©='1186(2) — Congress can prohibit reversais on errors not 
substantially prejudicial. 

Slnce Congress could hâve withheld entirely the privilège of review of a 
conviction for crime, Comp. St. Ann. Supp. 1919, § 1246, providing that no 
error shall rèquire the reversai of the judgment, unless it can be ailirma- 
tively shown from the record as a whole that the party complaining 
thereof has been denied some substantial right, whereby he has been 
prevented from having a fair trial, is a valid réduction of the privilège 
of review. 

3. Army and navy <e=>40 — Espionage and Sélective Service Acts repealed gên- 

erai statute. 

Pénal Code, § 6 (Comp. St. § 10170), denouncing conspiracies to use 
force to prevent, hinder, or delay the exécution of any law of the United 
States, does not apply to fordble obstruction of the Sélective Service Act 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 2O44a-2044k) and the 
Espionage Act (Comp. St. 1918, Qomp. St. Ann. Supp. 1919, §§ 10212a- 
10212h), the pénal provisions of which constitute the spécifie directions 
for the punishment of ail obstructions, forcible or otherwise, of the re- 
cruitlng aud enllstment service, and repeal pro tanto Pénal Code, § 6, since 
Congress dld not Intend to inflict punishment twiee for the same offense. 

4. Conspiracy <S=>34 — Forcible prévention of production for sale to govemnient 

not prohibited.; 

A conspiracy to prevent by force private individuals from producing 
goods to fullill their contracta with the government is not punishable 
under Pénal, Code, § & (Oojnp. St. § 10170), applying to conspiracy to 
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prevent the exécution of the laws of the TJnlted Statps, slnnc that sec- 
tion is llmited to obstruction of tlie enforcement of the laws by tlie officers 
of the government charged with that dutj'. 

5. Conspiracy €=>30 — Forcible prévention of production not interférence witii 

rigiit under United States Constitution or laws. 

The rlght of an indivldual or corporation to produce soods to sell to 
the government is not a right or privilège conferred by the Constitution 
or laws of the United StateiS, so that a conspiracy to prevent such produc- 
tion by force Is not punlshable, under Pénal Code, § 1!) (Conip. Ht. § 
10183), denouncing conapiracles to injure citlzens of the United States, in 
the exercise of any rlght or privilège secured to theni by the Constitu- 
tion and laws of the United States. 

6. Criminal laAV <S=395 — Fifth Amendment does not prohibit use of évidence 

iOegally seized. 

Gonst. Amend. 5, providing that no person shall be compelled in any 
criminal case to be a witness against himself, though not llmited to the 
compelling of testimony by the witness in court, is limited to testimonial 
compulsion, and does not prohibit the use against a défendant of his 
papers and documents illegally seized by ollieers of tlie government. 

7. Sea,rches and seizures <S=5 — Fourth Amendment does not entitle membei"s 

of voluntary association to retum of association property. 

Const. Amend. 4, protecting persons against unlawful soarch and seizure, 
does not entitle the members of a voluntary association to ask as in- 
dividuals a return of property of the association unlawfully seized by 
government officers, since, except for purposes of contractual liability, the 
association is distinct from Its members, and the several members are 
not entitled to possession of its property. 

8. Indictment and informa.tion '^='125 (5Î^) — Ciiarging conspiracy to prevent 

reglstration aild to induce désertions not duplicitous. 

An indictment charging a conspiracy to violate the Sélective Service Act 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 2014a-2044k;), by pre- 
venting registration thereunder and by induclng désertions of those 
who had registered, is not duplicitous as charging two conspiraeles, one 
of which could not by its nature originate until the other was terminated, 
since , the Intention to procure désertions of those who registered under 
the Sélective Service Act and plans to efCect that intention could hâve 
been formed before the day of registration. 

9. Conspira«y <S=>43(5) — Particular vvay overt acts îurthered conspiracy need 

not be alleged. 

It is not necessary that tlie pleading should show the particular way in 
which the overt acts alleged furthered the conspiracy. 

10. Indîctnient £(.nd information «S^lOl — Description of class intended to be 
idtluenced by conspiracy t« Jirevent registration helâ svifflcient. 

In an indictment foo- conspiracy to violate Sélective Service Act (Comp. 
St. 1918, Comp. St. Ann. Supi*. 1919, §§ 2044a-2()44k) , the charge that 
défendants conspired to prevent the registration of the 10,000 inembers 
of a vbluhtary association required to register, whose names were to 
the grand jury unknown, ahd to induce the 5,000 members of that asso- 
ciation Who did register under that act to désert the milltary service, 
sufficiently describes the class of Indl^idualsto be influencod by tlie con- 
spiracy. 

11. Conspiracy ©»43(5) — Substance of newspaper articles to cause insub- 
ordination need not be alleged. 

An indictment for conspiracy to violate the Espionage Act (Comp. St. 
1918, Comp. St. Ann. Supp. 1919, §§ 10212a-10212h) by the publication of 
newspaper articles, solicitatlons, and speeches Is not détective for failure 
to set out the articles Verbatim or in substance, since the allégation that 
such articles were persistent urgings of insubordination and refusai to 

. . . à . __ ■ 
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enlist are snfficient to idcntlfy the articles, as well as to identify spoechns 
and solicitations, esppclally where tlie overt acts set forth several articles 
from the named newspapers, wlùch would help inform défendants of tlie 
exact nature of the charge agalnst tliem. 
13. Criniinal law <â='1134(6) — Erroneous admission of évidence harmless, if 
admissible on any ground. 

If it was errer to admit évidence of défendants' other acts, not crlmlual 
when committed, to show intent, the riiUng was harmless, if such matters 
were in fact admissible on any ground. 

13. Criminal law «S^SÎKl), 374 — Prier acts, not offenses when committed, 
not admissible to prove intent. 

ïhough prior offenses are admissible in certain classes of cases to 
prove criminal Intent, prior slmllar acts, whlch were not offenses when 
committed, are not admissible to show an intent to commit the same 
acts af^er they were made offenses. 

14. Conspiracy <2='45 — Evidence of organization before Espionage Act admis- 
sible to show knowledge of means. 

Though évidence of the organizatlon of an association, the defendant's 
control thereof, and the methods of its opération before the enactment of 
the Espionage Act (Comp. St. 19X8, Gomp. St. Ann. Supp. 1919, §§ 10212a- 
10212h ) , was Inadmissible to show an intent to violate that act, such évi- 
dence was admissible In a prosecution for conspiring to violate the act 
to show défendants' possession and knowledge of the use of the means 
by whlch the act could be vlolated. 

15. Criminal law <§s=>374 — Articles printed before enactment of Espionage Act 
admissible, if used afterward. 

Newspaper arucles urglng insubordination among the mllltary forces, 
whlch were printed before tlieir publication was made an offense, are 
admissible In a prosecution for the offense, if they were used by de- 
fenuants for the proliibltod purpose after the statute was enacted. 

16. Conspiracy <S=»4ij — Articles contemplating enactment of Sélective Service 
Act admissible to show intent. 

In a prosecution for conspiracy to induce violation of the Sélective 
Service Act (Oorap. St. 11)18, Comp. St. Ann. Supp. 1919, §§ 2044a-2044k), 
correspondence, newspaper articles, and pamphlets antedatlng passage of 
that act, but whlch conteniplated its passage and declared a purpose to 
violate and obstruct it when passed, were admissible as bearing dlrectly 
upon criminal intent. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

William D. Haywood and others were convicted and sentenced on 
each of four counts of an indictment for conspiracy to violate or ob- 
struent the exécution of sundry laws of the United States, and they 
bring error. Judgment modified, by striking therefrom the imprison- 
ments and fines assessed under counts 1 and 2, and, as modified, af- 
firmed. 

George F. Vanderveer and Otto Christensen, both of Chicago, 111., 
for plaintiffs in error. 

Charles F. Clyne and Joseph B. Fleming, both of Chicago, 111., for 
the United States. 

Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

BAKER, Circuit Judge. Plaintiffs in error were sentenced on 
each of four counts of an indictment for conspiracy to violate, or' to 
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obstruct the exécution of, sundry laws of the United States. Terms 
of imprisonment, separately assessed against each défendant on each 
count, were to run concurrently. As the prison sentence under the 
fourth count equals or exceeds in each instance the period fixed under 
the other counts, it would be unnecessary, if the case sought to be 
made under the fourth count was adequately pleaded and proved, to 
inquire further, except for the fact that separate fines were levied 
under each count. For example, many défendants were fined $5,000 
under the first count, $5,000 under the second, $10,000 under the 
third, and $10,000 under the fourth. And since thèse fines cannot 
be satisfied by payment under any one count, the défendants are en- 
titled to a review of the case under each count. 

[1,2] Before proceeding further, we think it right to emphasize 
the fact that a review by an appellate tribunal is not a requirement in 
aflrording a défendant the due process of law that is secured to him by 
the Constitution. In England writs of error in criminal cases are of 
comparatively récent origin. In our country, though writs of error 
within certain limitations hâve been allowed from the beginning-, the 
grant has been of grâce or expediency, not of constitutional demand. 
In the court of first instance the défendant is given his day in court, 
his trial by jury, his opportunity to confront opposing witnesses, and 
ail other éléments of due process of law. And if Congress might 
hâve withheld entirely the privilège of review, it is self-evident that 
Congress may at any time reduce the previously granted privilège. 
From récent législation (40 Stat. pt. 1, p. 1181, Comp. St. Ann. Supp. 
1919, § 1246) we gather the congressional intent to end the practice 
of holding that an error requires the reversai of the judgment unless 
the opponent can afiirmatively demonstrate from other parts of the 
record that the error was harmiess, and now to demand that the com- 
plaining party show to the reviewing tribunal from the record as a 
whole that he has been denied some substantial right whereby he has 
been prevented from having a fair trial. 

By demurrer, motion for directed verdict, requests for instructions, 
and motion in arrest, défendants challenged the sufficiency of the 
case as pleaded and proved under the first count. 

Section 6 of the Pénal Code, a re-enactment of section 5336 of the 
Revised Statutes (Comp. St. § 10170), is the basis of the count. It 
denounces conspiracies to use force to prevent, hinder, or delay the 
exécution of any law of the United States. 

Défendants, so the government contended, conspired to prevent by 
force the exécution of the following laws: (1) The joint resolution 
of April 6, 1917, declaring war on Germany; (2) the President's proc- 
lamation of April 6, 1917, concerning conduct of alien enemies ; (3) 
A et June 3, 1916, making provision for national défense; (4) Act 
July 6, 1916, making appropriations for fortifications; (5) Act of Au- 
gust 29, 1916, making appropriations for the naval service:; (6) act of 
same date, making appropriations for the support of the army; (7) Act 
April 17, 1917, making appropriations to cover deficiencies; (8) Act 
May 18, 1917, known as the Sélective Service Act; (9) Act June 15, 
1917, making appropriations for urgent deficiencies; (10) Act July 
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24, 1917, to purchase, manufacture, and operate airships; (11) Act 
June 15, 1917, known as the Espionage Act; (12) the following sec- 
tions of the Pénal Code of March 4, 1909, namely, 4, 19, 21, 37, 42, 
135, 136, 140, and 141. 

How was the exécution of thèse various lawa to be prevented by 
force? Défendants were officers and agents of the Industrial Work- 
ers of the World. That organization was opposed to capitaHsm and 
the wage System, believed that the "workers" should seize the "tools 
of industry," was hostile to our system of government, denounced 
our entry into the war as the resuit of the influence and désire of the 
"ruling, capitalistic classes," and undertook to block dur efforts to win. 
Défendants, having control of that organization as an instrument, con- 
spired to hâve their members, who were workmen in factories engaged 
in producing war munitions and suppUes, break machinery, spoil mate- 
rials, strike, and use force to prevent other workmen from taking tlieir 
places ; also to hâve their members refrain from registering in obé- 
dience to the Sélective Service Act (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 2044a-2044k), to bave them désert, if brought into reg- 
istration offices, and to rescue them by force, if caught; and also, in 
défiance of the Espionage Act, to cause ail whom they could influence 
by speeches, pamphlets, and newspapers to keep out of the military 
service. 

[3] Those parts of the case under the first count that hâve to do with 
violations of the Sélective Service Act and the Espionage Act (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, §§■ 10212a-10212h) must hère 
be eliminated for the following reasons : Count 3 is for conspiracy 
to violate the Sélective Service Act. Count 4 is for conspiracy to 
violate the Espionage Act. Granting that section 6 of the Pénal Code, 
on which count 1 is predicated, is broad enough in its terms to cover 
conspiracies to use force in preventihg, hindering, or delaying the 
exécution of the Sélective Service Act and the Espionage Act, the pénal 
provisions of thèse last-named acts constitute the spécifie directions of 
Congress for the punishment of ail obstructions, forcible or otherwise, 
of the recruiting and enlistment service. Congress did not intend, in 
the face of the constitutional prohibition, to inflict punishment twice 
for the same offense. Under the familiar maxim, "generalia speciali- 
bus non derogant," thèse spécifie provisions effected pro tanto a re- 
peal of section 6. Snitkin v. United States (C. C. A.) 265 Fed. 489. 

[4] There remains, then, the question whether forcible interférence 
with the opérations of producers from whom the government was ex- 
pecting to buy or had contracted to buy war munitions and supplies 
constituted a forcible prévention of the exécution of the acts of Con- 
gress in declaring war and making appropriations therefor. 

Undoubtedly Congress, under the war power, could hâve protected 
by législation the opérations of such producers from ail interférence, 
forcible or otherwise, and as the war progressed various strengthen- 
ing laws were enacted. But the question now before us concerns the 
true meaning of section 6. That was enacted long before the war. 
It must be enforced after the war is officially ended. Manifestly in 
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each period, before, during, and after, it must be given the same mean- 
ing and effect. 

So the question under section 6 covers net only war supplies, but 
also any peacetime supplies which the government might intend to 
buy or had contracted to buy. The Government Printing Office is 
conducted under laws directing, and making appropriations for, its 
opérations. Any direct interférence by force with its opérations 
might possibly be held to be a forcible prévention of the exécution of 
laws of the United States. (Running a printing office, however, is a 
proprietary rather than a governmental function.) But the printing 
office cannot operate without paper. Suppose the workmen in a paper 
mill that has a contract to supply paper to the printing office, with 
knowledge of the contradt and with intent to prevent the mill from 
fulfilling it, go on strike and forcibly prevent the running of the mill. 
Suppose that workmen in a, hemlock f orest, whose owner has a con- 
tract to supply logs to the paper mill that has a contract to supply pa- 
per to the printing office, with knowledge of those contracts and 
with the intent to prevent their exécution, go on strike and forcibly 
stop the timberman's opérations. And so on, along the whole imagi- 
nable line of "the house that Jack built." Are thèse forcible stoppers 
of industrial production guilty under section 6? How are the laws 
of the United States executed? By officiais upon whom the duty 
is laid. Performance of that duty cannot be delegated. Producers, 
who hâve contracts to furnish the government with supplies, are not 
thereby made officiais of the government. Défendants' force was 
exerted only against producers in various localities. Défendants there- 
by may hâve violated local laws. With that we hâve nothing to do. 
Fédéral crimes exist only by virtue of fédéral statutes ; and the law- 
makers owe the duty to citizens and subjects of making unmistakably 
clear those acts for the commission of which the citizen or subject may 
lose his life or liberty. Section 6 should not be enlarged by construc- 
tion. Its prima facie meaning condemns force only when a con- 
spiracy exists to use it against some person who has authority to 
exécute and who is immediately engaged in executing a law of the 
United States. 

Baldwin v. Franks, 120 U. S. 678, 7 Sup. Ct. 656, 32 L. Ed. 766, 
is the leading case. By a treaty between China and the United States 
Chinese persons weré guaranteed certain civil rights in the United 
States. That treaty was a part of the suprême law of our land. In 
purusance of a conspiracy, Baldwin, by force exerted upon the bodies 
of certain Chinese persons, prevented them from enjoying the rights 
guaranteed by the treaty. Section 6, the court said, 

"means somethlng more than setting the laws themselves at défiance. There 
must be a forcible résistance of the authority of the United States wliile en- 
deavoring to carry the laws iuto exécution. • * * His [Baldwin's] force 
was exerted against the Chinese people, and not against the government in 
its effort to protect them." 

We conclude that no case was made under count 1. 

[5] Similar attacks were made upon the case under count 2. 

This count is based on section 19 of the Pénal Code (Comp. St. 
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§ 10183), whîch denounces conspiracies to injure cîtîzens of the 
United States in the exercise of any "right or privilège secured to him 
by the Constitution and laws of the United States." 

Défendants were charged with conspiring to prevent, by strikes and 
sabotage, such of the producers described in count 1 as were citizens 
from fulfilling their contracts with the governnient for war munitions 
and suppUes. To produce, to sell, to contract to sell to any buyer, are 
not rights or privilèges conferréd by the Constitution and laws of the 
United States. If the buyer is an agent of the United States, he needs 
a fédéral law to qualify him as a buyer; but the producer and seller 
is exercising only such rights as antedated fédéral law, were not in- 
cluded in the grants of power in the Constitution (except to the ex- 
tent that his product cornes under fédéral taxation, régulation of in^ 
terstate commerce, and the like), and were expressly reserved by the 
Tenth Amendment. Foreign governments, foreign and domestic cor- 
porations, individuals who were not citizens, ail sold war supplies to 
our government, equally with citizens. No case was niade under count 
2. .United States v. Cruikshank, 92 U. S. 542, 23 L. Ed. 588; United 
States v. Lancaster (C. C.) 44 Fed. 885, 10 L. R. A. 333; tackey v. 
United States, 107 Fed. 114, 46 C. C. A. 189, 53 L. R. A. 660; United 
States V. Eberhart (C. C.) 127 Fed. 254. If Congress, under its war 
power, had limited the production of war supplies to citizens, there 
would be an analogy to United States v. Waddell, 112 U. S. 76, 5 Sup. 
Ct. 35, 28 h. Ed. 673, wherein homestead entry of public lands was 
limited to citizens. 

Common to the case under counts 3 and 4 are assignments on rul- 
ings made prior to the trial. On September 5, 1917, agents of the De- 
partment of Justice raided the offices of the I. W. W. in varions cities 
and seized their files of correspondence, together with copies of news- 
papers and pamphlets. The greater part was taken in Chicago from 
the gênerai headquarters in charge of Haywood. : The affidavits, on 
which the search warrants issued, failed to describe the property to 
to be taken except by référence to its gênerai character, and failed to 
State any facts from which the magistrates could détermine, the exist- 
ence of probable cause. If the proper parties had made prompt ap- 
plication, it may be assumed that they would hâve obtained orders 
quashing the writs and restoring the property. Veeder v. United 
States, 252 Fed. 414, 164 C. C. A. 338; If , ' f ollowing restoration, 
Haywood and others were adjudged to be in contempt for refusing to 
obey subpœnas and orders of court to produce the files and documents 
before the grand jury, it may be àssumed that such judgments would 
be reversed. Silverthorne Éumber Co. v. United States, 251 U. S., 
385, 40 Sup. Ct. 182, 64 L. Ed. 319. Nothing of the sort occurred. 
Government attorneys, without objection or hindrance, used thé prop- 
erty as évidence before the grand jury. Indictment was returned on 
September 28, 1917. In February, 1918, défendants petitioned the court 
for an order to return the property, and the government moved for an 
impounding order. In Mardi, 1918, défendants moved to quash the 
indictment on the ground that évidence illegally obtained had been 
used before the grand jury. From défendants' verified motions to re- 
268 F.— 51 
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t'urn the pïbperty andto quàsh the indictment, from t'he'governttiérit'â' 
verifîed motion to impotind, and from the property then in court, there 
was a sufficient basis of facis to justify the trial judge in finding that' 
there was probable cause to believe that the property, particularly iden- 
tified, had been used in the commission of the félonies described in 
counts 3 and 4. Motions to return the property and to quash the 
ihdictment were overruled, and the motion to impound was sus-- 
tained. The trial lasted from the middle of April to the middle of 
August, 1918. Repeâtedly during the trial the défendants objected 
and excepted to the admission of Such property in évidence. ; 
The Fourth Amendment reads: 

"The right of tlie people to be secure in their persons, houscB, papers, ana 
eïfects, against unreasonable searches and selzures, shall not be vlolated, 
and no warrant shaù issue, but upoh probable cause, supported by oath or 
affirmation,, and particularly describing the place to be, searched, and the 
person or things to be sëized." 

[8]' Part of the Fifth Amendnient is as foUows: 

"Nor shall any person * ♦ , ♦ be compelled In any criminal case to be a 
witness against liimself ." 

Défendants claim that by the doings and rulings hereinabove recited 
both of thèse safeguards were broken. 

From the thirteenth to the middle of the seventeenth century thç Ec- 
clesiastical Courts of England and during the later part of the period 
the Courts of Star Chamber and of High Commission compelled de- 
fendants to testify respecting criminal charges against them. During 
the'last century of our colonial period the principle that np person- 
sliall be compelled in a criminal case ;to be a witness against himself 
had become a fixed part of our inheritance. And it was that fixed and 
definite meàning that in clearest ternis was incorporated in our fedeial 
Bill of Rights. *'Witmess" is the key word, Constitutional safeguards, 
should be applied as broadly as the .wording, in the historical light pf 
the evil that was aimed "at, will permit; and so a défendant is pro- 
tected not merely f rora being placed on the witness stand and compelled 
to testify to his \'ersion ofithe matters set forth in the indictment; he 
is protected from authenticating by his oath any documents that are 
sought' to be used against him; he is protected from producing his 
doGÎiments in response to a Subpœna duces tecum, for his production 
of them in court would be his voucher of their gen.uineness ; he is pro- 
tected from an act of Congress (Boyd v. United States, 116 U. S. 616, 
6 Sup. Ct. 524', 29 L. Ed. 746) declaring that. the government's state-, 
ment of: the contents of his documents; if he fail to produce them on 
notice] shall be taken as : conf essed. But unless.the origin and pur- 
pos6 of the command be disregarded and the' key word be turned into 
an' unintended, if not impossible, tneaning, no compulsion is for- 
bidden by" the Fifth Amendment fixcept ' testimonial compulsion. At 
the trial of this case no défendant was compelled in any way to be- 
come a witness against himself or against any of his alleged co-con- 
spirators. I,etters,i pamphlets and other documents, identified by other 
witnesses, were compétent évidence; and the trial judge, correctly 
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finding them compétent, was not required to stop, and would not hâve 
been justified in stopping, the trial to pursue a collatéral inquiry into 
how they came to the hands of government attomeys. Consequently 
there was no violation of défendants' rights under the Fifth Amend- 
ment. Adams v. New York, 192 U. S. 585, 24 Sup. Ct. 372, 48 L. 
Ed. 575; Rice v. United States, 251 Fed. 778, 164 C. C. A. 12; Laugh- 
ter V. United States, 259 Fed. 94, 170 C. C. A. 162; MacKnight v. 
United States (C. C. A.) 263 Fed. 832; Wigmore on Evidence, vol. 
3,,§§ 2250, 2251, 2263, 2264.. 

[7] If défendants had done nothing but object to the introduction 
of the documentary évidence at the trial, no further constitutional 
question would be involved. But prior to the trial they had moved for 
a return and had resisted the government's motion to impound. And 
Weeks v. United States, 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, 
h- R. A. 19158,834, Ann. Cas. 1915C, 1177, is authority for holding 
that, if the court erred in impounding the documents and in refusing 
to return them to défendants, the présent judgment must be reversed, 
because, if the documents had been returned to défendants, they would 
not hâve been available to^he government at the trial, they could not 
hâve been obtained under a subpœna duces tecum, and the government 
would hâve been compelled to begin anew its effort to seize them. 

Were the défendants' rights under the Fourth Amendment violated 
by overruling their motions for a return of the property? This 
safeguard had its origin at a différent period and in a différent evil 
from the period and evil out of which grew the Fifth Amendment. 
In the third quarter of the eighteenth century British officers, armed 
with gênerai warrants or writs of assistance, were accustomed to 
invade the privacy of the homes of our colonial forefathers on blind 
fishing expéditions. Though the same evil at the same time was 
being resisted in England, the résistance on this side of the water was 
American résistance, and the harassing raids were a dominant cause 
of our revolt. This safeguard had its roots in American feeling and 
action; and it was not a mère bringing forward of an inherited prin- 
ciple that had been settled a hundred years before. Though the Fourth 
and Fifth Amendments stand side by side, each is as independent of 
the other as of any of the remaining safeguards in our fédéral Bill 
of Rights. 

Not ail searches and seizures are forbidden. Consider, first, the 
character of the property that may be seized. It has never been deem- 
ed unreasonable to hunt for and take stolen property> smuggled ,goods, 
implements of crime, and the like. Inasmuch as the documents in 
question were the tools by means of which the défendants were com- 
mitting the félonies, there was no immunity in the nature of the 
property. Consider, next, the person whose privacy is invaded. If 
it be granted that the horne of Burglar Srnith, in which he has con- 
cealed the stolen goods and the implements of his crime, cannot law- 
fuUy be searched and the property seized, except undei; a warrant, 
based on an.affidavit, particularly describing the place to be searched 
and the things to be seized, and stating facts from which the issuing 
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magistrate may properly find the existence o£ probable cause for be- 
lieving that the stolen property and the implements of the crime are 
there concealed, it does hot follow that Burglar Smith will be heard to 
complain that the Fourth Amendment has been violated by the forci- 
ble and unlawful breaking into the home of Burglar Jones and the 
seizure there of the stolen property and implements of crime of Bur- 
glar Smith. Each défendant moved for the return of property that had 
never been in his possession and was not taken f rom his person or 
home or place of business. When asked by the court to specif y what 
property had been taken f rom each and how their several privacies had 
been invaded, they declinëd. In standing on thfeir motions as made 
(and acceding to the court's suggestion would not hâve bettered theif 
position) their theory was and now is that the I. W. W. was a part- 
nership; that each nartner, in possession of any document, was the 
custodian thereof for every other partner; that an unlawful invasion 
of the privacy of one efïected a breach of the Fourth Amendment, 
available to ail, seyerally and collectively. If the sottndness of the 
contention respecting partners be conceded, the inquiry turns to the 
nature of the I, W. W. It was a voluntary association. It operated 
under a constitution and by-laws, quite as à corporation opérâtes under 
a charter and by-laws. Its members at stated times elected officers 
for limited terms. On the retirement of any officer it was his duty 
under the by-laws to turn over to his successor the files, records and 
other property in his possession that pertained to the afïairs of the 
organization. It was an association organized for purposes other than 
profit, and the pajTnent of dues and fines by its members was merely 
incidental to carrying on its purposes. During membership or upon 
withdrawal no member had a proportionable proprietary or possessory 
fight to aily of its property or efïects. In âll of its contacts with 
the world, except commercial, it had the essential organization and 
method of a non-profit corporation. If it rented offices and bought 
furniture and failed to pa}'', the creditors might hold jointly and sever- 
ally ail the officers and members' that could be found, because they 
could not show a corporate charter to shield them from personal lia- 
bility. But in other respects the rights of the members should be 
ineasured by the essential attributesof the organization they had chos- 
en to adopt. Otherwise they would be granted immunity by reason 
ai their refusai to incorporate. Having explicitly agreed that they 
should not bear to one another the relation of partners, they cannot 
now insist that the court shall treàt them as such. Niblack on Vol- 
untary Societies, §§ 22, 116, 128; White v. Brownell, 2 Daly (N. Y.) 
329; In re St. James Club, 13 Eng. Li & Eyi 529; Ostrom v. Greene, 
161 N. Y. 353, 55 N. E. 919; Rohde v. United States, 34 App. D. C. 
253. Défendants were indicted as individuals; not as members of the 
I. W. W. That organization was not on trial. In seizing the outlaw 
property of the I. W. W. organization, the officers of the government 
did not impinge upon the rights of any défendant under the Fourth 
Amendment. Consequently there was no error in impounding the 
property, overruling the motion for the return thereof, and refusing 
to quash the indictment. 
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Count 3 may be outlined thus: From May 18, 1917, to the return- 
ing of the indictment the United States was at war with Germany. 
During that period the défendants were members of the I. W. W., 
and they conspired to commit 10,000 offenses against the United 
States, each to consist of counseling, aiding, and abetting one of the 
10,000 maie persons, other members of said organization, who were 
eligible conscripts under the Sélective Service Act of May 18, 1917, 
and who by the President's proclamation were required to register on 
June 5, 1917, but whose names are unknown, to fail and refuse to 
présent himself for registration, and 5,000 other offenses, each to con- 
sist of counseling, aiding and abetting one of the 5,000 persons, still 
other members of said organization, who were eligible conscripts and 
who should register, but whose names are unknown, to désert the 
service. And in pursuance of the conspiracy défendants committed 
overt acts. 

[8] Duplicity is the first objection. Défendants recognize that a 
single conspiracy may be formed to commit numerous offenses. Froh- 
werk V. United States, 249 U. S. 204, 39 Sup. Ct. 249, 6Z L. Ed. 561. 
In form this count allèges one conspiracy to commit two groups of 
offenses of the same gênerai character. But the urge of défendants 
is that a conspiracy formed on May 18, 1917, to counsel and aid mem- 
bers of the I. W. .W. to fail to register on June 5, 1917, would come 
to end on the latter date; that a conspiracy to counsel and aid those 
members of the I. W. W. who should in fact register on June 5, 1917, 
to désert the service, could not be formed until on or af.ter that date ; 
and that, therefore, though in form of allégation there is but one con- 
spiracy, in substance and of necessity two separate and distinct con- 
spiracies are included in the same count. The validity of this con- 
clusion dépends on the truth of the premise that a conspiracy to 
counsel and aid désertions could not be formed until after members of 
the I. W. W. had registered. In Friedman v. United States, 236 Fed. 
816, 150 C. C. 'Â^ 653, an indictment was upheld that charged a con- 
spiracy to conceal assets from a trustée thereafter to be appointed in 
an impending bankruptcy proceeding. If, therefore, a conspiracy can 
be formed and an overt act committed to ;frustrate an anticrpated situa- 
tion, the counseling and aiding of désertions could be included in the 
conspiracy formed prior to June 5, 19l7, as one of the objects thereof , 
along with the other object of coilnseling and aiding refusais to reg- 
ister; and it is n;ianifest that both objects might be forwarded by the 
same acts and utterances. Whèn the object of counseling and aiding 
refusais to register came to an end, the conspiracy, imless abandoned, 
wouldi continue while the object of counseling and aiding désertions 
remained alive. 

[9] Contention is made that the count is bad because the overt acts 
set forth do not appear on their face to hâve had any tendency to 
effectuate the objects of the conspiracy. We think they had. But ît 
is not necessary that the pleading should show the particular way the 
overt act furthered the conspiracy. Frohwerk v. United States, 249 
U. S. 204, i9 Sup. Ct. 249, 63 L. Ed. 561. 

[10] Défendants finally assert that the count is void for uncertainty 



'806 268 FEDERAL RBI'ORÏEB r 

irt that the persons whom the défendants were to counsel and aid 
were not separated front the gênerai mass. They were identified by 
class as being those eligible conscripts who were members of the I. 
W. W. The grand jurors did not know their names. Défendants 
were alleged to be members of the I. W. W. We think the count 
disclosed to them the offense with sufficient particularity. 

Count 4 charged a conspiracy and the commission of overt acts 
to cause insubordination in the military and naval forces and to ob- 
struct the recruiting and enlistment service in violation of the Es- 
pionage Act — . 

"by means of Personal solicitation, of public speeches, of articles printed in 
certain riewspapers eirculating throughout tlie United States (hère 12 are 
désigna ted by name), and of the public distribution of certain pamphlets 
(liere the titles of 3 are given), the same being solicitations, speeches, articles 
and pamphlets persistently urglng insubordination, disloyalty and refusai 
of duty in said military and naval forces aud failure and refusai on the part 
of available persons to enlist therein." 

[11] Every élément of the offense is in some way mentioned by 
the pleader. The point is made that he should hâve set out the news- 
paper articles either Verbatim or in substance, and that neither was 
donc. In view of Williamson v. United States, 207 U. S. 425, 28 
Sup. Ct. 163, 52 E. Ed. 278, Aczel v. United States, 232 Fed. 652, 
146 C' C. A. 578, Lew Moy v. United States, 237 Fed. 50, 150 C. 
C. A. 252, and Jelke v. United States, 255 Fed. 264, 166 C. C. A. 434, 
défendants do not question that the solicitations and speeches were 
adequately identified. If the wording, that the solicitations and' 
speeches were persistent urgings of insubordination and refusai to 
enlist, is not the mère opinion or conclusion of the pleader, but is in 
fact a statement of their purport, the same wording shouM be ac- 
cepted as a statement of fact in regard to the newspaper articles. 
Among the overt acts set forth in the count several articles from the 
aforementioned newspapers, with date of issue, page and column spec- 
ified, were copied Verbatim. Thèse would help to inform the défend- 
ants pf the exact nature of the charge against them. As we do not 
intend to cumber this page with copies, we can do no better than the 
pleader did in setting out tTieir substance: The articles persistently 
urged insubordination, disloyalty and refusai of duty in the military 
ana, naval forces and failure and refusai on the part of available per- 
sons to enlist, therein. 

Most of the assignments concerning the admissibility of évidence 
and the correctness of the court's instructions hâve disappeared by 
reason of the holding that no case was pkaded and proved under ei- 
ther count 1 or count 2. 

[\'l, 131 Under counts 3 and 4 numerous objections were made on 
the ground that the matters offered in évidence antedated the passage 
of the Sélective Service Act and the Espionage Act. If the court erred 
in adraitting them oii the ground that they had probative force in es- 
tablishing the criminal intent charged in thèse counts, the ruling was 
harmless if the matters were in fact admissible on any ground. We 
agrée at once (Kaminann v. United States, 259 Fed» 192, 170 C. C. 
A. 260) that criminality cannot be proved by proving innocence. There 
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is a rûle ihat, in certain classes of cases, the criminal ihtent charged 
in the indictment may be made out, or at least supported, by proof 
of the commission of similar prior offenses. But the terms of the 
rule require that the prior matters be offenses when committed. To 
illu strate: Talce a time when malicious and premeditated homicide 
was not unlawful. During that time a person with premeditated malice 
takes the life of a liuman being by means of a certain poison. ; Be- 
cause he has committed no crime, it is impossible that he should hâve 
had any criminal intent. Later a murder law is enacted. Under it 
the same person is charged with having taken, feloniously and with 
premeditated malice, the life of a hijman being by means of the same 
poison. Presumptively he is innocent. Presumptively he intended, 
when the murder law wàs enacted, to respect and obey it. Against 
the presumption that he did not hâve the criminal intent to com- 
mit murder, the prior innocent homicide has no probative value. 
But that does not mean that matters in connection with the innocent 
homicide hâve no probative value for other purposes in the murder 
case. Just prior to the innocent homicide this person had in hîs pos- 
session a large quantity of the particular poison. Possession, once 
established, is presumed to continue. This would bear on his posses- 
sion, at the time of the alleged murder, of the means by which the 
murder was accomplished. In committing the innocent homicide this 
person learned that this particular poison would cause death quickly 
but in a way that might be mistaken for the resuit of a natural ali- 
ment. Knowledge, once established, is presumed to commue. This 
would bear on his knowledge of the use and efficacy of the means 
at the time of the alleged murder. But knowledge of the use and pos- 
session of the means by which murder may be committed are matters 
quite apart, in our judgment, from the intent to commit murder. 

[14] Evidence of the organization of the I. W. W., the défendants' 
control, and the methods of opération through correspondence, pam- 
phlets and officiai newspapers, was compétent, though antedating 
the laws in question, as bearing on défendants' possession and knowl- 
edge of the use of the means by which thèse félonies could be com- 
mitted. Furthermore, the presumption of continuing possession and 
knowledge was fortifièd by évidence of the same conditions down 
to the time of the indictment. 

[15] Newspaper articles and pamphlets, printed before the stat- 
utes in question were passed, were rendered compétent by proof of 
their use within the indictment period. 

[16] Correspondence, newspaper articles and pamphlets, antedating 
the statutes, but contemplating their passage and declaring the pur- 
pose to violate and obstruct them when passed, were of course ad- 
missible as bearing directly upon criminal intent. 

If thèse groupings do not cover ail of the objections to the évidence 
under counts 3 and 4, we regard the remainder as of trivial con- 
séquence. We find such an abundance of clear and compétent évi- 
dence within the indictment period that we believe the verdict was 
inévitable. Some of the défendants claim that there was no evi- 
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dence Connecting them with the conspiracy, except the fact that they 
were members of the I. W. W. And several, who were not members 
at the time, insist that there is no évidence against them at ail. In 
each such case our finding is that there was sufficient évidence on 
which to submit'to the jury the question whether the particular défend- 
ant was a member of thé established conspiracy. 

We find no abuse of the trial court's discrétion controlling the 
scope of tlie cross-examinations of witnesses. 

We find no error in the charge to the jury, and it adeqùately covered 
ail of défendants' proper requests for instructions. The law of 
conspiracy under the statutes of the United States has been so fre- 
quetitly and recently expounded in décisions of the Suprême Court 
and the Courts of Appeals that further répétition is deemed unneces- 
sary. 

In the case of each défendant the judgment is modified by striking 
therefrom the imprisonments and fines assessed under counts 1 and 
2 ; and, as so modified, the judgment is 

Afïirmed. 



ST. JOHN V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1020. Rehearlng De- 
nied December 9, 1020.) 

No. 2695. 

In Brror to the District Court of tlie United States, for the Eastern Divi- 
sion of tlie Nortliern District of Illinois. 

Vincent St. Jolin was convicted on an Indictment containing four counts 
cliarging conspiracy, and lie brings error. Judgment modifled, by striking 
therefrom the imprisonments and iines under counts 1 and 2, and, as modified, 
aftirmed. 

Clarence Darrow, of Chicago, 111., for plaintiff in error. 
Charles F. Olyne and Joseph B. Fleming, both of Chicago, 111., for the United 
States, 

Before BAKEK, ALSCHULBR, and PAGE, Circuit Judges. 

PER CURIAM. St. John was onp of the défendants in the government'.s 
prosecution of Haywood and others. He sued out a separate writ of error. 
For the reasons given in Haywood v. United States (C. C. A.) 268 Fed. 79.5. 
herewith declded, the judgment against St. John is modified, by striking there- 
from the imprisonments and fines under counts 1 and 2, and, as so modifled, the 
judgment is afiirmed. 
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ROWE V. BOYLE, U. S. Marshal.* 

(Clrralt Court of Appeala, Ninth Circuit. Octnlier 18, 1020. Kehearing De- 
iiied December 6, 1020.) 

No. 3480. 

1. Criniinal law ®=>242(7) — Evidence in proceeding for removal of défendant 

to another district for triîil. 

In a proceeding for ruttij-n'of a prisoner to another district for trial, as 
a fugitive from justlou, iiitroduction of an indictinciit found apiinst hiin 
uiid his admission lliat be is' the person named tlierein éstal)lislies a 
piinia facie case. ' 

2. Habsas coiijus iS=!13(l2)— Finding of probable cause for return of fugi- 

Uve presuiTied correct. ,, ,, 

On Mppiiil fi-oiu a judgmpiit dcnylng a writ of haboas corpus to one 
onlcred ijy a couimissioiuT rytuniod to aiiotlier district for (rial as a, fu- 
gitive froni justice, in the alisciiittG of the évidence on wliicli tlie eommis- 
sionrr ànd the court acted, i^t niust be assunied that tbcir tindlng of proba- 
ble c.nuse was su.slMiii('d by compétent évidence. 

3. Tost office 'S=>48(4)— Inilictnuiit for using iiiails to defraud siifiîcient. 

An iiKlietment for «siiig 11»- mniis to defiaud and for conspiraey to com- 
mit sucli ofl'eiise Iictd sntlicient, wliere it cliarged tliat defendantiJ devisea 
n sclieuie to sell .stocl': of a copper company by means of représentations 
kiiown to be falso and fraudaient, and that they used the mails in sending 
i)\it letters and circulars contalning such représentations. . ' : 

4. l'ost office '©=48<4)— Essentials.of indictment for using mails to.defraujl 

It is nol ntcewsary, in an Indictment for using the mails to defraud, un- 
der Criniinal Code, § 215 (Conip. St. § 10385), that the scheme itself 
should appoar to be fraudulent on its face, or to allège that any one 
bas actiially lost money or been defrauded. 

6. Crinuiial law ®='2<I2(4) — In proceedinjfs for removal of fugitive to artother 
district for trial, siifïîciency cf indictment is not an issue. 

The validity of an indicîment is not a question In issue in proeeedings 
for removal of a person àri'ested as a fugitive from justice to another dis- 
trict for trial, but is for détermination by the court in which it was 
returned. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Neter- 
er, Judge. 

Habeas corpus by George F. Rowe against John M. Boyle, United 
States Marshal. Frûm an order discharging the writ, petitioner ap- 
ueals. Affirmed. 

Rowe appeals frorp an order discharging a writ of halieas corpus and di- 
recting his removal to the jurisdiction of New York for trial. Complaint was 
made before a commissioner flt Seattle that Rowe and Tjosevig and others 
willfully and feloriiously comtnitted certain offenses against the laws of the 
t'nited States as alleged in the indictment (certifled copy of which is part of 
the complaint), presented to the United States District Court in New Yor^, 
charging said pensons in the tirst five counts with violations of section 215 
(Comp. St. § lOSsô), and in the sixth count with violation of section 37 
(Corap. St. § 10201), of the Criminal Code. 

The complaint alleged issuance of a bench warrant and return by the mar- 
shal for the Southern district of New York to the effect that be could not 
tind Rowe and Tjo,scvig witbin bis jnrisdiclion, and that tliey were fugitives 
from justice and were within the Nortliern division of the Western district 
of the State of Washington. At the heaiing Ixîfore the commissioner at Seattle 
ilie défendant moved to dismiss upon the grouud tliat the complaint did not 

€=>For otber cases see same topic & KEV-NUMBBR in ail Key-Numbered DigesU & Indexes 
•CerUurari denied 254 U. S. — . 41 Sup. Ct. 218, 65 L. Ed. — . 
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State facts sufïiclent to show probable cause for the remoyal of the défendant. 
This motion was denled, and upon evldélice Ihtfodticed the commissioner 
found that probable cause had been showi; to believe that défendant had com- 
mitted the offense as charged in the complalnt, and ordered défendant to be 
held in bail to appear before the proper District Court In New York. There- 
after appellant surrendered himself to the United States marshal and flled In 
the District Court for the District of Washington pétition for a writ of habeaa 
corpus and writ of certlorarl to revlew the flndlngs of the commissioner. An 
order to show cause was granted. After due return by the marshal, hearlng 
was had by the District Court, and the writ of babeas corpus was discharged, 
and order of removal was made. Défendant Rowe appealed. 

Appellant questions the sufficlency of the Indictment to state a cause of 
action, and argues that the évidence was insuffieient to warrant an order of 
removal, and that the District Court erred In refuslng to allow the défendant 
to introduce the testimony of a certain wltness. 

Walter B. Allen, of Seattle, Wash., for appellant. 
Robert C. Saunders, U. S. Atty., and Ben L. Moore, Asst. U. S. 
Atty., both of Seattle, for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge (after stating the facts as above). [1] After 
the government introduced the indictment and Rowe admitted that he 
was the person named therein, a prima facie case was established. 
Gayon v. McCarthy, 252 U. S. 171. 40 Sup. Ct. 244, 64 L. Ed. 513. 

[2] Whether the évidence considered by the District Court showed 
probable cause for believing défendant appellant guilty of having de- 
vised and intended to devise the scheme and artifice to defraud, as 
charged in the indictment, and whether défendant for the purposes of 
executing such scheme, and attempting so to do, unlawfully used the 
mails as alleged, or whether défendant appellant, together with others, 
conspired to yiolate section 215 of the Pénal Code (section 10385), as 
charged, cannot be decided, because the évidence taken before the com- 
missioner and the District Court upon the question of the existence of 
probable cause is not annexed to the pétition, and is not part of the 
proceeding before the District Court upon application for writ of 
habeas corpus. In the pétition for the writ petitioner sets forth a sum- 
mary of the évidence of a number of witnesses whû testified before 
-the commissioner ; but the bill of exceptions does not contain the évi- 
dence heard by the commissioner, and there is no certification by the 
District Judge that the summarized statement in the pétition is correct, 
or that it includes ail of the évidence upon which the order of removal 
was made ; nor is there any stipulation to the effect that such summary 
is a. f uU and correct statement of the évidence presented to the court. 
In Greene v. Henkel, 183 U. S. 249, 22 Sup. Ct. 218, 46 L. Ed. 177, 
upon an appeal from an order denying an application for a writ of 
habeas corpus, the Suprême Court said: 

"We inust assume, in the absence of the évidence taken before the cominis- 
sloner and approved by the District Judge, that their finding of probable 
cause was sustained by compétent évidence, bearing in mind, also, that on this 
proceeding the court would not in any event look into the weight of évidence 
on that question." 
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[3] The appellant urges that the indictment is wholly insiiffiçient. 
Reduced to narrative, the facts as stated are : 

That the Tjosevig-Kennecott Copper Company was a Washington 
corporation; that Rowe and others, having devised and intended to 
devise a scheme to defraud certain named persons of money and prop- 
erty by means of false représentations, did, for the purpose of exe- 
euting said scheme and artifice, place and cause to be placed in the 
United States mails a certain letter thereinafter described ; that de- 
fendants induced a firm of stockholders, Willis & Co., of New York, 
to sell and ofFer to the "victims" 500,000 shares of stock of the Tjose- 
vig-Kennecott Copper Company through advertisements, pamphlets', 
and letters mailéd by Willis & Co., and its agents to the "victims," and 
that it was the purpose of the défendants to ofïer theSOO.OOO shares of 
stock and other stock Ijj^ advertising and the use of the mails, and to 
induce "victims"'. to buy the stock for cash, holding out that the money 
received froniîhé sale of stock would be used to develop the property 
of the Copper Cdmpany, défendants well knowing suçh représentations 
to be false and fraudulent. The défendants were to hqld out to the 
"victims" that Howarth & Ce, of Idaho, had bought 50,000 shares of 
stock and paid theref or $25,000, which représentations were false and 
known to be false, and were- to represent to the "victims" that the en- 
tire proceeds f rom the sale of stock, less commissions to brokers, would 
gô into the treasury and would be used to develop the property. 

They were alsO falsèly and fraudulently to represent to the "vic- 
tfftis" that the Copper Company owned 22 mining claims in Alaska 
f ree of ail debt, and that stock offered for sale was treastiry stock, and 
that there were about 800 tons of copper ore on the property ready for 
shipment, and that trial shipments showed the ore to contain $19.20 
silver to the ton, and that the Copper Company owned a rich copper 
property, which had been investigated by well-known mining engineers, 
who had reported that the possibilities of the property were second, 
if not equal, to the well-known Kennecott Copper mines in Alaska, 
and that the property had long been known to contain vast quantifies 
of copper ore; that the work already donc had uncovered and madé 
ready for shipment about 1,600,000 pounds of high-grade ore, and 
that the property was only 7 miles from the railroad, and that an aerial 
tramway would be constructed from the property to the railroad ; that 
the property was opposite the famous Bonanza copper mines, and thàt 
the geological formation was identical with that of the Kennecott, 
"known as the world's richest copper mine," and' that one of the claims 
cdntained a great body of glance, which would run from 35 per cent, 
to 70 per cent, copper ; that 800 tons of this high-grade ore were ready 
for shipment, and that a conservative estimate of the ore bodies im- 
covered showed copper to the value of $2,000,000; that the plan was 
to mine and ship the ore on a large scale, and for this purpose 500,000 
shares of treasury stock were ofïered for public subscription at $1 per 
share, and liiat the funds realized from the sale of the stock were to 
be used to build a tramway and to erect a mill and construct accommo- 
dations for men, and that the stock subscriptions as well were to be 
nsed to erect a mill and to build a tramway, in order that shipping of 
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an enormous tonnage would be commencée!, and that the stockholders 
would thus be enabled to participate in the profits made f rom the métal ; 
that 500,000 shares had been subscribed for, and that it was not proba- 
ble that further ofïer of treasury stock would be made, and that, based 
upon amount of ore already available for mining and shipment, the 
stock of the company should be worth at least $2 per share, and that 
with additional equipment and further development the shares would 
be worth from 10 to 20 times their price of $1 per share. 

It is charged that the foregoing représentations were false and 
known to be false. Part of the scheme charged was that the "victims" 
should be fraudulently and falsely told by défendants that the Copper 
Company owned 440 acres of highly mineralized ground, and that 
several million dollars worth of high-grade ore was available for min- 
ing and shipment, and there would be an active and strong market for 
the stock of the company in New York, and that $5 a share might be 
expected within a few weeks, and that, on the then-present showing. 
of the properties, fuUy $4,000,000 worth of copper was in sight, and 
the intrinsic value of the shares was about $3, and that assays showed 
the ore was similar to that of the Bonanza mine, and that certain 
named engineers had made favorable reports on the property. 

It is alleged that défendants mailed circulars to certain named per- 
sons, the circulars, which are set forth, containing statements as to the 
property and stock, and that they mailed letters to certain persons, 
advising them that the property should prove as valuable as the Ken- 
necott, and that the shares should be worth at least $15 or $20, if the 
most reasonable expectations should prove true. 

The sixth count charges a conspiracy to violate section 215 of the 
CrLminal Code, and allèges that a part of the conspiracy was that the 
défendants were to procure a certain named firm of stockbrokers to 
offer to the "victims" 500,000 shares of stock through advertisement, 
pamphlets, and letters, to be mailed to the "victims," and that they 
were to represent that the money received from the sale of the stock 
should be used to develop the property, ail of which was known to 
be false and fraudulent to défendants. Further allégations of con- 
spiracy charge that défendants were to do the things referred to in the 
allégations of the counts charging the use of the mails in the scheme 
to defraud. The représentations are alleged to hâve been known by 
défendants to be false and fraudulent. The overt acts under the con- 
spiracy charge are that, in pursuance of the plan and to eiïect the ob- 
ject thereof, there were certain conversations had, and that letters 
which are set forth were written and mailed, and that checks for cer- 
tain alleged sums were received. 

The indictment sufiiciently charges thèse essentials: That a scheme 
to defraud was intentionally devised by défendants ; that, to eiïect or 
to attempt to effect the object of the scheme, défendant placed or 
caused to be placed mail matter in a post office of the United States. 
United States v. Young, 232 U. S. 155, 34 Sup. Ct. 303, 58 L. Ed. 
548; Linn v. United States, 234 Fed. 543, 148 C. C. A. 309. 

[4] It is not necessary, in an indictment under section 215 supra, that 
the scheme itself appear to be fraudulent on its face (McConkey v. 
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United States, 171 Fed. 829, 96 C. C. A. 501 ; Looker v. United States, 
240 Fed. 932, 153 C. C. A. 618), or that it be alleged that any one has 
actually lost money or been defrauded. See above cases, and Weeber 
V. United States (C. C.) 62 Fed. 740; United States v. Hess, 124 U. 
S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516. The charge of conspiracy is 
also sufficient. 

[5] Finally, if there were any doubt as to the validity or sufficiency 
of the indictment, the proper court for the resolution of any such 
question is that in which the indictment has been returned, and not 
that where proceedings in removal are instituted. Stallings v. Splain, 
253 U. S. 339, 40 Sup. Ct. 537, 64 L. Ed. 940; Haas v. Henkel, 216 
U. S. 462, 30 Sup. Ct. 249, 54 h. Ed. 569, 17 Ann. Cas. 1112. 

The order appealed from is affirmed. 

Affirmed. 



TJOSEVIG V. BOYLE, U. S. Marshal, et aL 

(Circuit Court of Appeals, Nlnth Circuit. October 18, 1920. Bebearing De- 
nled December 6, 1920.) 

No. 3482. 

1. Post office <^:=>48(4) — ^Indictment for using mails to defraud sufficient. 

Indictment for using the mails to defraud held sufficient, when it charg- 
ea that défendants devised a scheme to sell stock of a copper company 
by means of représentations known to be false, and that they used the 
mails in dlstrlbuting letters and circulars containing such representaTlons. 

2. Conspiracy <@=>43(9) — Indictoient for conspiring to use mails to defraud 

sufficient. 

An indictment under Pénal Code, S 37 (Comp St. § 10201), for con- 
spirlng to use the mails to defraud, charglng that défendants devised a 
scheme to sell stock of a copper company, that false représentations weré 
made, that they used the mails in dlstrlbuting letters and circulars con- 
taining such représentations, that they contracted with a stock brokerage 
firm for sale of such stock, and that a certain défendant had pald auother 
défendant money for securing hls ald, is sufficient. 

Appeal from the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, 
Judge. 

Habeas corpus proceeding by Christian Tjosevig against John M. 
Boyle, as United States Marshal for the Western District of Washing- 
ton, and F. J. Colligan, Deputy United States Marshal. From an order 
discharging the writ, and directing applicant's removal to another 
jurisdiction, he appeals. Affirmed. 

Vivian M. Carkeek, Donald A, McDonald, W. H. Harris, and 
George Coryell, ail of Seattle, Wash., for appellant. 

Robert C. Saunders, U. S. Atty., and Robert E. Capers, Asst. U. 
S. Atty., both of Seattle, Wash., for appellees. 

Bef ore GILBERT and HUNT, Circuit Judges, and WOLVERTON, 
District Judge. 

©=3For other cases see sarae toplc <b KEY-NIIMBER in ail Key-Numbered DIgests & Indexes 
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■' HUN^, Circuîf Judgè. ; AppealfFom' an order discharging a writ 
of habeas cofpus and directing reriîoval of appellant to another ju- 
ri'sdiction. Défendant TjOsevig, appellant, wasindicted with RoVve 
and othçfs in thé District Court of the Southern District of New York; 
The' indictméht contains sik counts, the first-five oî which charge vio- 
lation of section 215 of the Pénal Code (Comp. St. § 1G385) ; the 
sixth charges violation of section 37 of the Pénal Code (section 
10201). The indiétmerit is similar to that in Rowe v. Boyle, 268 ï'ed, 
809, heretof ore decided by us, and the appeal is of the sanie character. 
[1] The contention of appellant is that the false repi^sentàtîdns ^ al-' 
legedin the indictment are "in the form of the négatives pregnarit," 
and that as a conséquence' défendant had no notice of the nature of 
the charges made against him and 'could not prépare for his trial. 'We 
think it unnecessary to elaborate upon what we said in Rowe Vv Bô.yJe, 
and under the authority of that case we hold the indictment to be suffi- 
cient in its essential ayerments as_a charge for violation of section 215 
G f the Pénal Code. '' ' ' ? - ' .' ,; 

• ['2] Thef spécial, objection to the. sixth count;,is that jt is.noj allege/d 
that the conspirators intertded to use'the mails"to defraud ; that no overt 
act is alleged to hâve been donc to further the object of the conspiracy. 
The,alleg|itiqns are that défendants willfully and knowingly conspired 
and agreçH "ahi'ong fhçi-nselves to yiolatè: section' '21'5'of 'the" Pènâl^de', 
and know.iijgly conspired toge1jherati,d .agrèed, aniong thenl'sëjyes to 
dévise a a^heme artd artifice ito defraud; a large number bf pçrsohs, de- 
stribed âs'those #h6 might be induced and persuaded tO' buy shares 
of the câ-iî)ital stdck of the Copper Gooipaiiy, by ôbtàining irom theroî 
called "vicfiips," theii; money and, property by means o^ false and 
fraudulent^pretenses, representatiçns, and promises,, and thàt, haying 
dèvised said scheme and artifice, défendants» for the purpose oî.; ex- 
ecûting the sàïne and attenlptingso to do, would place and cause to 
be placed, in, ^^uthofized depbsitories for United States mail rnatter in 
the New York district certain letters, writings, circulars, parhphlets, 
and advertisements containing statements and représentations in re- 
gard tO the property àtid stock of .the Copper Company.- This aver- 
ment is f OllG\*ed i by spécifie ' charges that the défendants were . to , do 
certain things, namely, induce a certain firm of stockbrokers to sell 
and ofter ' for sale SGO;000 shares by advertisement circulars to be 
mailed, 'ind to ihduce pèrsotts to-.bùy stock by holding out that the 
monery received from the sale of- stock would be used to develop the 
property of the Copper Company ; '"said représentations, as the défend- 
ants well knew, being false, fictitious, and fraudulent." There are 
numeroti^ othesT allegatic^ps with respect tç the salcrof stock, and rep- 
résentations made by the defendanjl;s, ail of which are alleged, to h'ave 
been well known^ tO'the.,deïendàhts to be -"false, fictitious, and fraudu- 
lent." ■' ■ ■ "'■';■/■: ■.■;.;•'':, '\7 , • ./ " -. 

Among the overt acts distinctly alleged tô hâve been done "irt pur- 
suarice oî ahd' tô eflfectth'fr object of said conspirâty." are that défend- 
ant made a written contract with Willis & Co., stockbrokerfe of New 
York, in .regard to the sale of stock of , the Copper Company, , and that 
Tjosevig came from Alaska to New York with intent to assist in the 
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sale of stock of the Copper Company, and that in Sépteiliber, 1916, one 
of the défendants, Hancock, wrote a letter to another défendant, 
Rowe, requésting Rowe to send him $400 for his services in connection 
with a certain report on the property of the Copper Colripany thereto- 
fore signed by Hancock ; that to carry out the purposes of the conspir- 
acy one of the défendants, Rowe, obtained from another défendant, 
Snyder, a check for $420, payable to the défendant Rowe as a fee for 
the défendant Hancock. 

Our opinion being that the indictment charges violation of the sec- 
tions of the Pénal Code heretofore referred to (United States v. New 
South Farm & Home Co., 241 U. S. 64, 36 Sup. Ct. 505, 60 L,. Ed. 890, 
Anh. Cas. 1917C, 455), the order appealed from is afïirmed. 

Affirmed. 



SUGAB PRODUCTS CO. v. MOBILE & GULF NAV. CO. 

(Circuit Court of Appeals, Fifth Circuit. November 23, 1920.) 
No. 3519. 

1. .Sliipping <&=»58(3) — Damages for détention not within démarrage provision 

of charter. 

A clause of a cliarter party fixing tlie rate of demurrage for delay 
beyond the lay days after tlme for loading or discharging eommenced 
held not to measure the damages for détention of tlie vessel while await- 
ing désignation by tlie cliarterer of the port of loading. 

2. Shipping <^=58(3) — Sum for which vessel may be chartered measure of 

damages for détention by eharterer. 

The sum for which a vessel can be chartered in the market is the 
best évidence of her value for Computing damages for her détention, 
and in the absence of a market value the value of her use to the owner 
in the business in which she was engaged becomes a proper basis for es- 
tlmating damages. 

3. Shipping <S=55B(3) — Time charter value of vessel determined. 

The time charter value of a vessel may be arrived at by estimatlhg 
the tlme which is ordinarlly consumed in maklng a voyage, where ehe 
is employed In carrying càrgoes at a fixed rate of frelght. 

4. Shipping ©^^SSCS) — Intwest on damages for détention by eharterer. 

Interest on damages awarded against a eharterer for détention of 
the vessel should be computed from the termination of the détention 
rather than from the beginning. 

Appeal from the District Court of the United States for the Southern 
District of Alabama; Robert T. Ervin, Judge. 

Suit in admiralty by the Mobile & Gulf Navigation Company against 
the Sugar Products Company.. Decree for libelant, and respondeht ap- 
peals. Modified and afhrmed. 

For opinion below, see 256 Fed. 392. 

Palmet Pillans and Alexis T. Gresham, both of Mobile, Ala., for 
appellant. 

Harry T. Smith and Wm. G. Caffey, both of Mobile, Ala., for appel- 
lee. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

^zsFor other casea see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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BRYAN, Circuit Judge. Appellee, as owner of the schooners W. 
D. Hossack and G. J. Boyce, fîled its libel in personam against appel- 
lant, as charterer, to recover damages for breach of a charter party 
of each of sâid schooners. 

The charter parties, which were in ail respects similar, were dated 
March 27, 1918 ; recited that the vessels were Ihen bound to Cienfuegos, 
Cuba; provided for return cargoes of molasses from the port of Mariel 
or Bahia Honda, Cuba, to Gulfport, Miss., or Mobile, Ala. (owner's 
risk) ; and contained the f ollowing provisions : 

"It is agreed that the lay days for loading and discharging «hall be àS 
foUows (if ndt sooner despatch) : Commencing oue clear day from the tinio 
captain reporta hls yessel ready to, reçoive or discharge cargo at such sale 
anchorage as charterer may direct. Ten days to be allowed charterers for 
loading and discharging. And that for each and every day's détention by de- 
fault of said party of the second part, or agent, ,$60 por day shall be paid by 
said party of the second part, or agent, to said party of the first part, or agent." 

The breaches relied on were wrongful détentions, resulting from 
the charterers' f ailure tb designate loading ports. ' The decree award- 
ed damages for delay of the Hossack in the .sum of $712.25, with in- 
terest from May 3, 1918, and for delay of the Boyce in the sum of 
$1,857.96, with interest from April 30, 1918. 

The respondent admits liability. The, only contention hère is that the 
award is excessive. In the firsf place, it is urged that the per diem 
allowànce for each vessel was too much, and, in the second place, that 
the Boyce was detained only 15 days, whereas the court allowed for a 
détention of 18 days. It is cônceded that the court rightly allow'ed a 
détention of 7 days as to the Hossack. The per diem allowànce to the 
Hossack was at the rate of $101.75, and to the Boyce was at the rate 
of $103.22. 

During the year 1918, thèse schooners were engaged in cari^^ing 
cargoes of lumberfrom Gulf ports to North Cuban ports. The Hos- 
sack had a capacity of 286,000 feet of lumber, and the Boycë had a 
capacity of 290,000 feet. There was an active demand for vessels of 
the size of the Hossack and Boyce in this trade; At the time thèse 
vessels were detainecj, there was a uniform rate of $20 per thousand, 
feet of lumber. This rate was establisKed by the Shipping Board, 
and vessels were not allowed to charge more. There was évidence 
which showed that the rate would hâve been higher, but for this action 
of the Shipping Board. There was also évidence that the market 
value of thèse vessels was as high as $175 per day, and other évidence 
thatit was as low as $104 per day. 

This testimony as to the per diem market value of thèse vessels 
was based on the average length of time consumed in making the round 
trip to Cuba, including time for loading' and unloading. The time in 
which;such a' voyage is usually made is variously fixed at from 35 to 
50 days. The court allowed 50 days for such a trip, and it is cônceded 
that the per diem allowances made on this basis are- correct; but it is 
the contention of the respondent that the libelant should be limited in 
the amount of its recoyery to the demurrage rate of $60 per day. 

[1] The wrongful détention Of thèse vessels does not fall within the 
express ternis of the charter parties providing for demurrage, and 
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therefore the demurrage rate does not afford a correct measure of dam- 
ages; either party may show that demurrage is not a true measure of 
loss by détention. 

[2] The sum for which a vessel can be chartered in the market is 
the best évidence of her value, and, in the absence of a market value, 
the value of her use to the owner in the business in which she was en- 
gaged, becomes a proper basis for estimating damages. The Concjuer- 
or, 166 U. S. 110, 17 Sup. Ct. 510, 41 L. Ed. 937. : . . 

[3]' Thèse rules for détermining damages are recognized by the re- 
spoadent; but it insists that the rule as to market value is applicable 
only to time charters, as distinguished from voyage charters. We 
hâve been cited to no case holding that view, and we hâve been un«ible 
to find any. Besides, therewas évidence, as already stated,, of the 
market value of the vessels in terms of time. It is truc; the;,time 
charter value was arrived at by estimating the time which wasordi- 
narily consumed in making a voyage; , Moreover, the respondSnt did 
not rely upon a time charter basis at the trial, :but inst^ad introduced 
évidence as to the length of a voyage from Gulf port or Mobile to 
North Cuban ports and return. There was, ample eviidemce to support 
the finding of the court that such an ordinary voyage would usually 
require not more than 50 days. However, if the évidence is not suffi- 
cient to show market value, in the sensé urged by respondent, it did 
show the value of the use of thèse vessels to their owner. It would not 
be fair or just, in estimating damages for the use of thèse vessels to 
their owner, to include periods of tiniè when thèy were idle, or on de- 
murrage ; and' only by thèse methods could it be shown that the damages 
awarded were excessive. In cases of this kind it is usually difficult 
to do more than estimate damages ; but it is not for the party by whose 
default damages accrue to complain of this difficulty. 

It is contended that the court erred in refusing to require libelant 
to produce its books, showing the earnings of the vessels. Thèse 
assignments must fail, in view of the f act l:hat the record shows the 
books ^yere produced and tendered to respondent. 

The court found that the Boyce was detained 18 days ; respondent 
asserts that the évidence shows she was detained only 15 days. The 
dispute as to thèse 3 days forms the basis for the second contention 
that, the damages awarded are excessive. The Boyce finished discharg- 
ing her cargo at Cienfuegos on April 24, and was ready for her re- 
turn voyage on that date. The respondent failed to name the loading 
port until May 9, during which time the vessel remained at Cienfuegos. 
The court below fixed the beginning of the détention as of April 30, 
for the reason that on April 29 the libelant notified respondent that 
the Boyce was at Cienfuegos awaiting orders. Respondent concèdes 
liability for détention of 10 days elapsing up to May 9 ; and very 
well it might, because the évidence shows -beyond dispute that be- 
fore April 24 it was seeking to cancel the charter party, and that aS 
early as April 27 it received a letter from libelant requesting immédiate 
désignation of loading port. The trial court might very well hâve al- 
lowed for 2 days' additional détention at Cienfuegos. On May 9 
respondent requested that . the Boyce proceed to Havana, and not to 
268F.— 52 ■ " ' ' "' 
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either of the ports désignated in the charter party. The vessel arrived 
at Havana on May '1?, and was wrbngfuUy detained there until 
May 25, when it was ordered to Bahia Honda, for its cargo, at which 
port it arrivéd on May 26, thereby sufferirig a clear loss of at least 
8 diays. L,ibelant claims a delay at Bahia Honda, due to the failure of 
respolident to comply with its undertaking to f urnish clearance papers ; 
but, withotit considering this claim at ail, there was ample proof of 
détention for at least 18 days. ■ 

[4] The decree awarded interest from the beginning of the dé- 
tention of each vessel. In this we think there was error, and that the 
interest should not be calculated until the expiration of the détention. 
However, the item of interest is so small as not to justify an allowance 
of costs to respondent, in the absence of an offer by respondent to 
pay the amount of the decree, with interest from the time the period 
of détention was at an end. The decree should be modified, so as to 
allow interest on the amount awarded for détention of the Hossack 
from May 9, 1918, and so as to allow interest on the amount awarded 
for détention of the Boyce from June 6, 1918. 

As so moditeed, the decree is affirmed. 



in re FRED D. JONES CO. 

HELDMAN v. Central TRUST CO. OF ILLINOIS. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1920. Rehearing 
Denled December 9, 1920.) 

No. 2432. 

I. Bapkruptcy «S^liSO — In detennining question of préférence, bankrupt not 
treateâ as going coneern, unies» in fact sucii. 

The rule thàt,' in deterinining tHe question of a bankrupt's insolvencjf 
at tlie date of an alleged pfcferenèe, tlie valuation must relate to the 
bankrupt's condition as a going. coneern, dpes not apply, unless the debt- 
or ^as in fact a going coneern. 

2;iBanl{nipi,cy «S^IBO— Fair value of assets under actual circumstances test 
of insolveiicy at time of préférence. 

" In dçteriiiinlng the question' of a bankrupt's Insolvency at the time of 
an alleged préférence, the inquiry is simply as to the fair value Of thè 
assets under. the actual circunistances. 

3. Banljruptcy 'S=^160 — Master held not compelled to accept face value of 
acoountâ in determining question of préférence. 

Wherea large part of. the business of a retailer of jewelry on the in- 
stallment plan, who becaine bankrupt, was with denlzens of the red light 
district, and a large fiart of the accounts 'were from four month.s to' three 
years bëhiM, thé master fteZtt not compelled as a matter of law to accept 
the face value of the aeconnte iii determining whether the bankrupt was 
solvent at the time of ;an alleged préférence. 

4..Appeal and error <©=p1022(3) — Confirmation of master's report on conflict- 
ing oral testiinony bas force of verdict. 

Conceding that a master's report under an ordinary refereijce Is ad- 
visory only, and only presumptlvely correct, yet when thé chancellor, 
after a fuU hearing on exceptions, conflrms the report, appellant is in no 

^ssFor otber cases see same toplc & KKY-NUMBER la aU Key-Numbered DIeests & Indexes 
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better condition to base error oh the chancellor's refusai to acoept Ms 
testimony, as against that of appellee's witneeses to tUe contrary, than if 
he were âttacking a jury's verdict. 

Appeal from the District Court of the United States for the East-^ 
ern Division of the Northern District of Illinois. 

In the matter of the Fred D. Jones Company, bankrupt; the Cen- 
tral Trust Company of Illinois, trustée. From a decree approving a 
finding of the master that he had received an illégal préférence, Julius 
N. Heldman appeals. Affirmed. 

Edward Maher, of Chicago, m., for appellant. 
Jphn P. Barnes, of Chicago, 111., for appellee. 

Before BAKER, ALSCHUEER, and PAGE, Circuit Judges, 

BAKER, Circuit Judge. Appellant assails the trial court's approval 
of the master's finding that ap'pellant received an illégal préférence' 

Nothing is directly inSrolved but two questions of fact: Did the 
liabiiities of the Jones Corh'pany exceed the fair value of its assets 
whén ■ appellant took security for an antécédent debt? Did appellant 
then hâve rtaspnable cause to believe that the Jones, Company was 
insolvent? ' .. ' . • 

'Witnesses testified orally before the thaster. ■. Then; in ordei* to 
follow and verify or reject conflicting arguments of eounsel, the mas- 
ter caused the évidence to be reHuced to writing. With his report ôf 
findings he turned into court 1,780 pages of testimony and 171 ex- 
hibits. Af ter appellant had been given full opportunity to show from 
that record that any material finding of the master was erroneousy the 
trial court confiïmed ■ the master's report. On this appeal the con- 
densed certificate of évidence comprises over 400 pages. Appellant 
presented 120 pages and appellee 76 pages of argument respecting the 
facts established by the record. ■ Additionally we hâve had the benefit 
of a full oral présentation of the case. 

Ordinarily we should consider it enough to say that we hâve found 
no error in the trial court's approval of the master's findings of fact. 
But throughout • appellant's arguments run certain; misconceptions of 
the law, which may justify notice. 

[1,2] 1. Respecting insolvency: Appellant quotes froin Butler Pa^ 
per Co. v. Goembel,T43 Fed. 295, 74 C. C. A. 433, 16 Am, Bankr. 
Rep. 26: 

"ïlie valuation for the test of solvency or Iftsolveney uiider the Issue must 
relate to the conditions, as a going concern, wheu the alleged préférence was 
given, and not to the mère dead matter of the plant af ter bankruptcy inter- 
vened." ■ ■ ■ 

This statement on its face was intended to apply to' a situation in 
which the debtor was in fact "à going concern" when the' alleged 
préférence was given. It cannot be accëpted as a gênerai rulé that in 
every situation the debtor must inevitably be regarded as "a going con- 
cern," even if at the time of giving the alleged préférence' he was 
financially dead or mortally wounded. 2 Remington on Bankruptcy, 
§ 1352; Woodman on Trustées in Bankruptcy, § 304; Spencer v. 
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Nekemoto, 24 Am, Bankr. Rep. 517; Louisiana National Life Assur- 
ance Co. V. Segen (D. G.) 196 Fed. 903, 28 Am. Bankr. Rep. 19; In 
re Coddington (D. C.) 118 Fed. 281, 9 Am. Bankr. Rep. 243. The in- 
quiry is simply. this : What in the actual circumstances was the fair 
value of the assets of the dehtor (afterwards the bankrupt) when he 
paid or secured the antécédent debt? 

[3] In this case the Jones Company was a retailer of jewelry in 
Chicago on the installment plan. Its salesmen solicïted and procured 
three-fourths of its business from the denizens of the red light district. 
At the time now in question the concern had pledged a large part of 
its stock in trade as security for current loans with which to go on 
with its business, and the cream of its installment accounts had like- 
wise beeh hypothecated. Pétition in bankruptcy was filed on January 
20th. Between the 12th and 18th of that month appellant received 
alleged préférences; and on the 14th he went from Chicago to New 
York to try to hâve the principal creditors compromise and make ex- 
tensions. During this period the books of the Jones Company showed 
installment accounts in the sum of $76,000, divided as f oUows : Less 
than four months old, $20,000; four months behind, $14,000; one 
year t^hind, $6,000 ; one to three years behind, $36,000. Considering 
the character and financial standing of the purchasers in the red light 
trade and the scatterings due to police raids and other causes, the 
master was net compelled, as a matter of law, to accept the face value 
of thèse accounts; and we finci from the évidence that the master gave 
appellant the benefit of a fair valuation in the circumstances as they 
existed at the time of the alleged préférences. 

[4] 2. Respecting appellant's knowledge or reasonable cause to be- 
lieve : Granting appellant's contention, based on Kimberly v. Arms, 
129 U. S. 515, 9 Sup. Ct. 355, 32 L. Ed. 764, and other cases, that a 
master's report under an ordinary référence has not the binding force 
of a jury's verdict, is simply advisory to the chancellor, and is only 
presumptively correct, yet when the chancellor after a full hearing on 
exceptions has confirmed the report, and on appeal we are asked to 
base error on the chancellor's refusai to accept appellant's testimony on 
a matter of fact as against testimony of appellee's witnesses to the con- 
trary, we find appellant in no better position than if he were assaulting 
a jury's verdict. Neither the chancellor nor ourselves saw the wit- 
nesses ; the master did ; and the master's report involved a finding on 
credibility of witnesses personally appearing before him and nowhere 
else. One instance will suffice to illustrate the point. Jones Com- 
pany's crédit man testified for appellee that he had informed appellant 
that the accounts were worth at least $30,000 less than face. Appel- 
lant testified that no such information had ever been given to him and 
that he believed the accounts were of full face value. Which was the 
more crédible witness? We do not know ; but we can at least say that 
the printed page affords us no means of deciding that thç chancellor 
erred in accepting the master's estimate of the opposing witnesses. 

The, decree is affirmed. 
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BALDRIDGE v. UNITED STATES. 

(CircTiit Court o£ Appeals, Elghth Circuit. November 6, 1920.) 

No. 5407. 

1. Trespass ■©='46 (2) — Action not supported by évidence. 

An action by the owner of land for conversion of the crops by a tres- 
passer held not supportée! by évidence sliowing tliat the crops belonged to 
a tenant and not sliowing tliat plaintifE liad any lien thereon. 

2. Trespass >S=>50 — Damages for conversion of grass by trespasser not reniai 

value of land. 

In an action for conversion by a trespasser of grass growing on land 
tbe rental value of the land is not the measure of damages, and évi- 
dence of such rental value is not admissible. 

In Error to the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

Action at law by the United States against L. L. Baldridge. Judg- 
ment for plaintiff, and défendant brings error. Reversed. 

T. J. Leahy, C. S. Macdonald, Swan C. Burnette, and F; W. Files, 
ail of Pawhuska, Okl., for plaintifï in error. 

Frank E. Ransdell, Asst. U. S. Atty., of Oklahoma City, Okl. (Her- 
bert M. Peck, U. S. Atty., of Oklahoma City, Okl., on the brief), for 
the United States. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

CARLAND, Circuit Judge. This is an action brought by the United 
States, in its own behalf and in behalf of Amelia Girard and Mary E. 
Girard, noncompetent Indians, against plaintifï in error, hereafter call- 
ed défendant, to recover damages for a trespass committed by défend- 
ant upon the allotted land of said Indians during the years 1908, 1909, 
1910, and 1911. There were two causes of action pleaded in the com- 
plaint. The first related to the trespass upon the homestead and sur- 
plus allotment of Amelia Girard; the second, to the trespass upon the 
homestead and surplus allotment of Mary E. Girard. Each cause of 
action contained two counts. The trespasses upon the allotments were 
pleaded in the following,language: 

"Trespassed in and upon the land above described, and caused and per- 
mitted cattle owned by him, the said h. L. Baldridge, to so continnously dur- 
ing said times trespass in and upon the said land, causing great injury to 
same, and unlawfuUy converted to the use of him, the said L. L. Baldridge, 
during said period, the crops, grasses, stalks, eotton, and products grown 
thereon." 

[ 1 ] The case was tried by the court ; a jury having been waived in 
writing. The court found for the plaintiff in behalf of Amelia Girard 
in the sum of $160.50, and in behalf of Mary E. Girard in the sum of 
$529.50; total, $690. Défendant brings error, and contends that the 
trial court committed error in refusing to sustain a demurrer to the 
évidence, for the reason that the évidence was insufficient to establish 
the cause of action pleaded. The évidence at the trial showed without 

©=3For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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dispute that the corn, cotton, and corn stalks were the property of one 
Voyles, who had rented the allotments in question from the allottees 
for the year 1911. It is now sought to sustain the recovery for said 
items, because section 3806, Revised Laws of Oklahoma 1910, provides 
that any rent due for farming lahds shall be a lien on the crop grovving 
or made on the premises, and that such lien may be enf orced by action 
and attachment therein as provided in section 3809 of the same laws. 
This last section provides that if a tenant intends to remove, or is re- 
moving, or has within 30 days. rf?tnoved his property, or his crops, or any 
part thereof, from the leased premises, the person to whom the rent is 
owing may commence an action, and upon making affidavit, stating the 
amount of the rent for which such person is liable, etc., attachment 
shall be issued in the same manner as provided in other actions. ' Sec- 
tion 3831 of thé same laws provides that, notwithstanding an agcee- 
ment to the contrary, a lien or a contract for a lien transfers, nO titlei 
to the property subjéct to the lien. There is testimony in the record 
that Voyles had :absconded, but the, allottees had never attached the; 
property or taken possession of the same befpre the trespass was, com- 
mitted, nor did the complaint plead a cause of action for the conversion 
of property subject to:a lien, nor was a lien mentionèd therçin. , The 
évidence having,failed to show, that the allottees or. the United States, 
had any title to the corn, cotton, or corn stalks, the action pleaded 
vi'holly failed, and the défendant was entitled to bave his demurrer 
sustained on this bi-anch of the case. • 

[2] We now corne to the recovery for grass coriverted. The only 
évidence introduced by the plaintiff to show fhe value of the grass con- 
vèrted was évidence tending to show' thé, fair and reasonable réntal 
value of the land upon which the grass was grovving. At the time this 
évidence was offered, counsel for defertdant objected to the same, be- 
cause it was not the proper measlire of damage. The objection was 
overruled, and the évidence admitted. It was cleârly error to admit 
this évidence, and without it there is no évidence in the record of any 
damage as to the grass. 

' Counsel for the plaintiff cOntends that this action is one of trespass 
for the wrongf ul use and occupation of the land, and was brought 
under section 2873 of the Revised Laws of Oklahoma 1910. The 
section ref erred to reads as follows : ' 

"Sec. 2873. Wrffttgfnl OccupaHon.—-Th(^ détriment raiised liy tho wroiigfnl 
occupation of real' property, in cases nôt ombracetl in sections 2874, 2880, 
2881 and 2882, is deemed to be the value of the use of the property for the 
time of such occupation, not exceeding six yoars next precediuiî the com- 
mencement of tlie action or proceedlng to enforce tlie right to damage.s, and 
tlie costs, if any, of recovering the possession." 

Counsel for défendant is mistaken when he says thât the action vins 
brought under this section. A simple comparison of the complaint aiid 
the laxydemohstratès that the claim is unfoundéd. The présent action 
is to rCcover damages for the conversion of property^ The section 
quoted relatés eiltirelyto the wrdngful occupation of real property. 

Gouhseî also çontends that thé case 'of Frank Watson v. United 
Stàtés (C.'C. A.) 263 Fed. 700, a case decided by this court, is àuthority 
for the. proposition that in the presénf case the rental value of the lari4 
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wbuld be thé value of the grassconverted. The opinion In tHe case re- 
ferred to plainly states that each count of theTomplaint in that case 
contained in substance the allégation that the défendant went upon 
such tract of land during the aforesaid period of time, and inclosed, 
used, and occupied the same and appropriated the grass thereon with- 
out the consent of said allottee Indian or the Secretary of the Interior. 
The opinion further states that the counts of the complaint showed a 
wrongful entry and an unlawf ul holding of possession, which were the 
éléments of an action of trespass for mesne profits in which reasonable 
rental value may measure the damages to be recovered. The case is 
no authority whatever for the proposition that in an action for con- 
version of grass the rental value of the land is the measure of damage. 
The other cases cited by counsel were ail cases for wrongful use and 
occupation. There is no évidence of damage to the land itself. The 
demurrer to the évidence should hâve been sustained. 
Judgment reversed, and a new trial ordered. 



STRATTON et al. v. BULLER et al. 

(Circuit Court of Appeals, Eighth Circuit. November 5, 1920.) 

No. 5506. 

1. Waters aiwl water coui-ses <^=156(3) — Contract to convey "water rights" 
not breached; "right." 

A contract to couvey certain lands, togetlier with ail water rights 
used and enjoyed therewith, was satisfied by an instrument oonveying 
the land, together with ail water rights and appurténances therçunto 
belonging, although the vendor had sometinies used more , water thau lie 
was entitled to, since the terni; "water right" nieans légal rIght to use 
water from irrigation s>tream, and a "right" is an interest that a person 
actually bas in property. 

[Ed. Note. — For other deiinitions, see "Words and Phrases, First and 
Second Séries, Right; Water Uight.] : -; 

3. Appeal and error «S^lOlld) — Conflicting évidence sustains trial courfs 
fln^iig. 

Where the évidence conflicted as to whether the vendor made f aise rep- 
résentations regarding the water rights appurtenant to the land involvèd, 
the trial court's finding will prevail. .; 

Appeal from the District Court of the United States for the District 
of Utah ; Tillrrian D. Johnson, Judge. 

Action by Thomas L. Stratton and others against Joseph BuUer and 
others. Decree for défendants, and plaintiffs appeal. Afïirmed. 

J. D. Skeen, of Sait Lake City, Utah, for appellants. 

Barnard J. Stewart, of Sait Làké City, Utah (Dariiel Alexander and 
James L. White, both of Sait Lake City, Utah, on the brief), for ap- 
pellees. 

Before SANBORN and CARLAND, Circuit Judges, and MUN- 
GER, District Judge. 

MUNGER, District Judge. An appeal by the plaintifif below pré- 
sents the question whether the decree of the court in favor of the de- 

«gssFor otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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fendant is sùpported hy the pleadings and the évidence. The plaintiff 
cofltrattèd in vvrïtmg to purchase from Joseph Buller 40 acres of 
irrigated land in Utah, and the "water rights used and enjoyed there- 
with and ail easements, waterways, and other appurtenances and privi- 
lèges pertaining thereto, inclûding shares of stock in the Utah Lake 
Land ■& Water Power Company." Soon afterwards Buller executed a 
deed to the plaintifif, which conveyed the land, "together with ail water 
rights and appurtenances thereunto belonging." A portion of the pur- 
chase price wâs paid in money, and a mortgage on the property con- 
veyed was given by the vendee to secure notes for the remainder of 
the price agreed to be paid for the land. One of thèse notes was trans- 
ferred after its maturity. This suit was brought to rescind the con- 
tract of fiûrchase, to cancel the not& and mortgage, and to recover the 
money paid towards the purchase, because of alleged breach of the 
contract, and becausè of alleged misrepresentations made by the ven- 
dor. The mortgagee denied the allégations of fraudulent représenta- 
tions and of the breach of contract. The défendant Buller filed an 
answer, but it is not preserved in the record on appeal. After hearing 
the testimony a decree was rendered in favor of the défendants and 
dismissing the plaintiffs' bill. 

The only contention made by appéllant is that Buller's deed' to him 
di.d not comply with his contract to convey the water right, and that 
this breach of the contract entitles appéllant to rescind the contract, 
tender a reconveyance of the land, and recover the amount paid on the 
purchase price. 

[1, 2] Was there a breach of contract? The bill allèges a contract' 
iri writing and sets forth a copy of it, whereby the vendor agreed to 
convey the land s "together with ail water rights used and enjoyed 
therewith." The bill assumes this to bé a contract for the çpnveyance 
of a right to the samc: quantity of water that the vendor had theretofore 
actually used, and which is alleged to hâve been a stream of water 
measuring 100 miner's inches for 3 hours for each acre of land, at in- 
tervais of not over 15 days, and charges that the vendor did not hâve 
the, right to use that amount of water. The terni "water right," as 
used in the contract, has a well-defined meaning. It is the' légal right 
of the riparian owner to use water from the irrigation stream (Smith v. 
Denniff, 24 Mont. 20, 60 Pac. 398, 81 Am. St. Rep. 408; Booth v. 
Chapman, 59 Cal. 149; Kinney on Irrigation [2d Ed.] §§ 759, 761; 
Long ori Irrigation, § 2), and, in gênerai, "a right" in any subject of 
property is the interest that a person actually has in that property 
(Haskins v. Ryan, 71 N. J. Eq. 575, 64 Atl. 436; 34 Cyc. 1763, 1764). 

A water right is usually f ounded upon a grant, express or implied, 
by which the vendee açquires the privilège of using a certain amount of 
water. In some seasons an owner of irrigated land may hâve the use 
of much more water than that to which he is entitled, when the supply 
is ample and the company furnishing the water does not choose to 
enforce careful measurement ; but such tolérance does nof measure 
the légal rights of the owner under his grant. When Buller contracted 
to convpy the, wa.ter right used with this land, he did not covenant a 
supply of any spécifie quantity of water, but only contracted to convey 
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whatever înterest he possessed in the water right that he had used. 
The deed conveyed the land and ail water rights that pertained to the 
land, and was a compliance with, and not a breach of, the contract. 
While this disposes of the only question urged by appellant, it is proper 
to notice the f act that the bill also allèges that the vendee was induced 
to make this contract because the vendor falçely represented that the 
water right appurtenant to the land included ail' water which had there- 
tofore been used for the irrigation of the land. The évidence was 
directly in conflict between Strâtton and Buller as to whether this rep- 
résentation was made, arid the finding and decree of fhe District Court 
against the plaintifï must prevail, as it is not clearly shown to hâve been 
an erronéous considération of the évidence. Adanison v. Gilliland, 
242 U. S. 350, 37 Sup. Ct. 169, 61 L. Ed. 356; North American Ex- 
ploration Co. V. Adams, 104 Fed. 404, 45 C. C. A. 185; Nichols v. 
Elken, 225 Fed, ,689, 140 C. C. A. 563 ; Conkling Mining Co. v. Silver 
King Coalition Mines Co., 230 Fed. 553, 144 C. C. A. 607 ; United 
States V. Grass Creek Oil & Cas Co., 236 Fed. 481, 149 C. C. À. 533. 

The conclusions which have been stated make it imnecessary to con- 
siderthe légal effect of the représentation, if it had been mâde as 
claimed. 

The decree will be afSrmed. 



RAMSEÏ V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. November 4, 1920.) 
No. 3404. 

1. Criminal law "^=1044 — Review of évidence winecessarj', in absence of mo- 

tion for directed verdict. 

Wliere aceused made no motion for a directed verdict, tlie Circuit Court 
of Appeals is ntider no obligation to eonsider the sufflciency of the évi- 
dence, although it may do so. 

2. Criminal law <S=1159(2) — Appellate court c&nnot vveigh évidence. 

If there is substantial evidencSistending to sustain the conviction, a 
Circuit Court of Appeals cannot weigh the testimony. 

3. Criminal law |&=>1156(1) — Déniai of new trial reviewable only for abuse of 

discrétion. 

A motion by aceused for new trial is addressed to the judlcial discrétion 
of the trial judge, and the déniai of such motion in the exercise of such 
discrétion cannot be reviewed, unless the discrétion was abused. 

4. Witnesses <&=>372(1) — Liniiting cross-ejEamination as to interest of wit- 

ness held wittiin discrétion. 

In a prosecution for illégal sale of Intoxicating liquor, where the wit- 
nesses had already been cross-examined to show thelr motive and In- 
tent in their activltles with référence to the sale in question, ît was not 
an abuse of the trial court's discrétion to reject further cross-examinatlon 
in the same gênerai Une. 

5. Criminal law <^=>37 — Purchase by decoy vvitness np défense to prosecution 

for sale of liquor. 

The fact that a witness who purchased intoxicating liquor was a decoy, 
acting on behalf of a government officer, Is no défense to a prosecution 
for the illégal sale. 

@=>For other cases see same topic & KEY-NUMDER in ail Key-Numbered Dlgests & Indexes 
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In Error to thé District Court of the United States for the Western 
District of Teniiesseé ; Jbhn E. McCall, Judge. 

A. B. Ramsey was convicted of selling distilled spirits for beverage 
purposes, in violation of the War-Time Prohibition Act, and he brings 
error. Affirmed. 

Abe Cohn and Jçsse Edgington, both of Memphis, Tenn., for plain- 
tiff in error. ; ,. 

Thomas J. Walsh, Asst. U. S. At^., of Memphis, Tenn. (W. D. 
Kyser, U. S. Atty., of Memphis, Tenn., on the brief), for the United 
States. 

Befofe KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Plaintiflf in error was cortvicted of sell- 
ing distîllé<i spirits for beverage purposes on July 12, 1919, in violation 
of the Wàr-Time Prohibition Act, Nov. 21, 1918, c. 212, subd. 4 (Comp. 
St. Ann. Supp. 1919, §§ 3115»/i2f-3115"/i?ggg). This writ is to re- 
view the judgment. 

A motion in arrest of judgment, on the ground that the War-Tirne 
Prohibition Act (a) was unconstitutional, and (b) had ceased to be 
operative, was overruled. A motion for new trial was denied. The 
sufficiency of the évidence to sustain conviction is challenged, and 
complaint is made of the exclusion of certain proffered évidence. 
There was no exception ta the charge of the jury, which is not sent up. 

1. The contentions of plaintiiif in error made under the motion in 
arrest ôf judgment hâve been foreclosed by the décision of the Su- 
prême Court in Hamilton v. Kentucky Distilleries Co., 251 U. S. 146, 
40 Sup. Ct. 106, 64 L. Ed..l94. 

[1,2] 2. There was no motion to direct verdict. We are there- 
fore under no obligation to consider the sttiiiciency of the évidence, 
although we may do so. Crawford v. United States, 212 U. S. 183, 
194, 29 Sup. Ct. 260, 53 L. Ed. 465, 15 Ann. Cas. 392 ; Sylvia v. United 
States (C; C. A. 6) 264 Fed. 593, 594. There was substantial évi- 
dence tending to sustain the conviction. We cannot weigh the terti- 
mony. Burton v. United States, 202 U. S. 345, 26 Sup. Ct. 688, 50 !.. 
Ed. l'057,6Ann. Cas. 392; Kéllyv.' United States (C. C.A. 6) 258 Fed. 
392, 406, 407, 169 C. C. A. 408; West v. United States (C. C. A. 6) 
258 Fed. 413, 421, 169 ce. A. 429. 

[3] 3. The motion for new trial was addressed to the judicial dis- 
crétion of the trial judge. This discrétion was not abused in the dé- 
niai of the motion, and we therefore cannot review the exercise of 
discrétion in so doing. Robinson v. Van Hooser (C. C. A. 6) 196 Fed. 
620„ 116 C. C. A. 294. 

[4] 4. The évidence excluded was offered by way of cross-examina- 
tion to show the motive and intent of the respective witnesses in their 
activities with référence to the sale in question. There had already been 
cross-examination evidently addresse^ to the same purpose. Plainly 
there was no abuse of discrétion in rejecting further examination in 
the same gênerai line. Memphis St. Ry. Co. v. Bobo (C. C. A. 6) 232 
Fed. 708, 712, 146 C. C. A 634. 
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[5] 5. The record contains what appears to be a suggestion that 
the conviction ought not to stand, or, perhaps more specifically, that 
the government is estopped from prosecuting the case on the ground 
that the commission of the offense, if any, was procured by one of the 
witnesses referred to, àcting on behalf of a government officer. The 
record is not such as to give this proposition any force. The fact that 
the witness was a decoy is not a défense to prosecution for the sale. 
Grimm v. United States, 156 U. S. 604, 610, 15 Sup. Ct. 470, 39 L. 
Ed. 550; Goode v. United States, 159 U. S. 663, 669, 16 Sup. Ct. 136, 
40 L. Ed. 297; Goldman v. United States (C. C. A. 6) 220 Fed. 57, 
62, 135 C. C. A. 625 ; Gold.stein v. United States (C. C. A. 7) 256 Fed. 
813, 168 C. C. A. 159. The case does not fall within Woo Wai v. 
United States (C. C. A. 9) 223 Fed. 412, 137 C. C. A. 604. 

The judgment is affirmed. 



INMlTTHEWS BROS. v. PULLEN et al. 

(Ch-cuit Court of Appoals, First Circuit. November 19, 1920.) 

No. 1409. 

Corporations ■2=565(1) — Stockholder cannot be transniuted into creditor by 
executory contract for sale of stock to corporation. 

A stockholder of a corporation cannot, tlirougli an executory contract 
for the sale of bis .stoclc to the corporation, ceaso to be a stoclvholder ancl 
become a creditor, with the right to sl>àre in compétition with otber 
creditors in the assets of the corporation, wtien insolvent. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; Charles F.. Johnson, Judge. 

Matthews Bros., a creditor, appeals from a decree directing William 
L. PuUen, receiver of the D'Arcy & Sons Company, to pay dividends 
on certain claims. Reversed in part. 

Graften L. Wilson, of Boston, Mass. (Haie & Dorr and John M. 
Maguire, ail of Boston, Mass., on the brief), for appellant. 

Edward W. Bancroft, of Boston, Mass. (H. P. L. Partridge, of Bos- 
ton, Mass., on the brief), for appellees D'Arcy and Shepard. 

Before BINGHAM and ANDERSOiNf, Circuit Judges, and AL- 
DRICH, District Judge. 

BINGHAM, Circuit Judge. This is an appeal from a decree of the 
District Court of Massachusetts allowing a master's report and direct- 
ing the receiver to pay a dividend of 10 per cent, on the claims of 
Gerald J. D'Arcy and Maria B. Shepard as determined by the report. 

D'Arcy & Sons Company was a Massachusetts corporation organized 
March 9, 1904, and conducted a whoIesale and retail lumber business. 
CJn April 29, 1918, it was put into the hands of a receiver. Its capital 
stock was $78,000, and the par value of its shares was $100 each. 
Seven hundred and twenty shares were owned by Michael F. D'Arcy. 
In 1909 Maria B. Shepard purchased from D'Arcy 300 of the shares 

^ssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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for $20,000. January 2, 1917, she sold lier shares to the corporation 
for $20,000; the purchase being authorized by the directors. For 
this stock she received notes and cash. She retained one of the notes 
on which there is due $8,702.96. The other notes she sold and trans- 
ferred to Michael F. D'Arcy, who sold and transferred them to his 
son, Gerald J. D'Arcy. The amount due on thèse notes is $7,798.37. 
The corporation has never par ted ivith the stock. It is the allowance of 
thçse claims and the order directihg the payment of a dividend of 10 
per cent, upon them that is in question on this appeal. 

It is found that at the time the stock was purchased and the notes 
were given the corporation was solvent, that the purchase of the stock 
was made in good faith and did not make the corporation insolvent, 
and that Michael F. D'Arcy and Gerald J. D'Arcy knew of the pur- 
chase of the stock and the giving of the notes at the time the trans- 
action took place. The corporation is now insolvent, and Maria B. 
Shepard and Gerald J. D'Arcy are seeking to hâve the claims allowed, 
and to share pari passu with the other creditors in the assets of the 
corporation. 

In Keith v. Kllmer, 261 Fed. 733, decided by this court November 15, 
1919, the question was : 

"Whether, by executory contract between a Maine corporation and one of 
its stoclcholders, such stockholder may be transmuted from a .stoclvliolder into 
a créditer, and as sucli be permitted to share in tlie assets, pari passu witli 
mercliandise and otlier ordinary creditors, proving claims in banlcruptcy." 

It was there pointed out that, while a Massachusetts corporation 
may, under certain cireumstances, purchase its own capital stock, a 
stockholder cannot — 

"tlirougli an execntory contract cease to be a stpçliliolder, and become a 
créditer, to share in compétition with other creditors in the assets of the 
corporation when bankrupt." 

We regard the facts in that case as differing in no matefial respect 
from those herç presented, and the conclusion there reached as dé- 
cisive of the matter now before us. See, also. In re Fechheimer Fishel 
Co., 212 Fed. 357, 129 C. C. A. 33 ; In re Brueck & Wilson Co, (D. C.) 
258 Fed. 69. : 

The decree of the District Court as to the above claims of Maria B. 
Shepard and Gerald J. D'Arcy is vacated. In other respects it is affirm- 
ed, and the case is remanded to that court for f urther proceedings not 
inconsistent with this opinion. 
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HAZLEWOOD v. EMPIRE GAS & FUEL CO. 

(Circuit Court of Appeals, Fiftli Circuit. November 17, 1920.) 

No! 3483. 

Cantracts ©^lOCS) — Unilatéral contract for services binding only to extent of 
performance by promlsee. 

A writteii ofïer by défendant to pay plaintlfC a stated sum per acre for 
obtaining oil and gas leases within a clesignated territory, plaintifC belng 
in no way obligated, held to bccome a l)inding contract only to the ex- 
tent of plaintifC's performance, and défendant lield liable only for such 
leases as were secured by plaintifî prier to withdrawal of ttie offer. 

In Error to the District Court of the United States .for the Northern 
District of Texas; James Clifton Wilson, Judge. 

Action at law by R. R. Hazlewood against the Empire Gas & Fuel 
Company. Judgment for défendant, and plaintifî brings error. Af- 
iirmed. 

R. R. Hazlewood, of Amarillo, Tex., and J. E. Cockrell and L. C. 
McBride, both of Dallas, Tex. (R. R. Hazlewood, of Amarillo, Tex., 
and L. C. McBride and Cockrell, Gray, McBride & O'Donnell, ail of 
Dallas, Tex., on the brief), for plaintiff in error. 

Thomas F. Turner, of Amarillo, Tex., and T. F. Garver, of Ft. 
Worth, Tex. (R. H. Hudson, of Bartlesville, Okl, T. F, & R. D. Gar- 
ver, of Ft. Worth, Tex., and Thomas F. Turner, of Amarillo, Tex., on 
the brief), for défendant in error. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

WALKER, Circuit Judge. On March 31, 1917, the défendant in 
error (herein referred to as the défendant) addressed to the plaintifî in 
error (herein referred to as the plaintifî) a written communication, 
signed by the former only, of the body of which.the foUowing is a 
copy : 

"Cbnfirming conversation of even date, tbis coinpany will' Tiay you on the 
baeis of 10 cents per acre for ail land on which yon secure oil and gas leases 
for us in Quay and Union counties, state of New Mexico, and in Olrtbam and 
Deaf Smith counties, state of Texas, acreage to be lakeu fjg ncarly as 
possible on a basis of one-tenth of the total acreagé situated in the above- 
named counties, taking as near as possible one quarter section out of a 
block of nine qnarter sections." 

Shortly thereafter the plaintifif entered updh the task of obtaining 
oil and gas leases for the défendant, and was so engaged until July 13, 
1917, when he was notified by the defendaiit not to take any more 
leases. Up to that date the plaintiff had obtained 511 leases, embracing 
140,000 acres in Quay county, N. M., and 101,000 acres in Union 
county, N. M. For ail the leases so olDtained the défendant paid the 
plaintiff the stipulated price. By this suit the plaintiff asserted the 
claim that he was entitled to recover f rom the défendant, the amount 
of the profits the former could and would hâve realized, if the latter 
had not refused to accept any more leases. The court ruled against 
that claim. 

®=}For other cases see same topie & KÉY-NUMBER in aU Key-Nambcred Dlgests & Indexes 
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The above set out instrument amounted to an offer by the défendant 
to the plaintiiï. It did not évidence a promise or obligation of the 
plaintiff to do anything. There was no considération to make the de- 
f endant's offer binding upon it until the plaintiff did that for the doing 
of which compensation was promised to be paid to him, and there was 
no considera;tion moving to the défendant, except in so far as the plain- 
tiff performed the acts for which he was to be paid. The contract 
which came into being as a rfesult of the plaintiff doing what the de- 
fendant promised to pay for was a unilatéral one, and the défendant 
did not beeonie bound to pay anything but the agreed price for leases 
obtained by the plaintiff prior to the cancellation or withdrawal of the 
offer in-'pursuance of which the latter acted. Richardson v. Hardwick, 
106U. S. 252, ï Sup. Ct. 213, 27 L. Ed. 145; Johnson. v. Staenglen, 
85:Ped. 603, 29 C. C. A. 369; 13 Corpus Juris, 335; Wald's Pollock 
on Contracts (3d Ed.) 22, note. We are of opinion that the court did 
not err in making the ruling complained of. 

The judgment is affirmed. 



SAUCEDO V. UNITED STATES. 

{Circuit Court of Appeals, Fifth Circuit. Noveniber 23, 1920.) 

No. 3511. 

1. Criminal law <S=»37 — Sale to govemment agent heW to susta4n indictment. 

Tliat tlie purctiaser of a quart of wlaisicy from défendant was a govern- 
ment agent held not to relieve défendant from liability to prosecution, 
wliere any sale by liim was in violation of law. 

3. Intoxicatlng: liquors «S^saSCO — ^Variance in name of purchaser immate- 
rial. 

Proof that a sale of liquor chargea in the indictment as havlng been 
made to John F. Burké was made to J. L. Burk held not to sho^ a mate- 
rial variance, in view of Rev. St. g 1023 (Comp. St. § 1691 )i 

In Error,_to the District Court of the United States for the San 
Antonio Division of the Western District of Texas ; Duval West, 
Judge. 

Criminal. pfbsecution bv the United States against Guadalupe O. 
Saucedo. Judgment bf conviction, and défendant brings error. Af- 
iîrmed. 

Samuel Belden, of San Antonio, Tex., for plaintiff in error. 
Hugh R. Robertson, U. S. Atty., of San Antonio, Tex. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

BRYAN, Circuit Judge. Plaintiff in error was convicted under an 
indictment chargingkim with the sale of intoxicating liquors, in viola- 
tion of the Act of November 21y 1918 (Comp. St. Ann. Supp. 1919, § 
3ii5^V^^f)'- which provides: ■ 

^'Tha:t after June 30, 1OT9, until the conclusion of the présent waï, and 
théreafter iiîntil the tecminatlon of demobilization, * * *: it shàll be un- 
la wful to sell for beverage purposes any distilled spirits," etc. 



<S:=}For other cases see same topic & KEY-NUMBBE in ail Key-Numbered Dlgests* Indexes 
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It is assigned as error that the évidence was insuiificient to show a 
sale. An internai revenue agent, suspecting that plaintiflf in érror was 
engaged in selling 'intoxicating liquor, in violation of law, purchased a 
quart of whisky from him, and received and paid for it. Just after- 
wards plaintifï in error was ârrested. Every élément, of a sale was 
présent in the transaction. The circumstance that the purchaser was 
a government agent did not preclude a conviction. Grimm v. United 
States, 156 U. S. 604, 15 Sup. Ct. 470, 39 L. Ed. 550; State v. Smith, 
152 N. C. 798, 67 S. E. 508, and note to case reported in 30 L,. R. A. 
(N. S.) 946. 

The indictment alleged that the sale was made to John F. Burke, but 
the proof was that the sale was made to J. L. Burk. The variance in 
the surname is not assigned as error, but that in the Christian ,name 
and middle initial only.: Under practically ail the authorities, the mid- 
dle initial need not be alleged, or proven, if alleged. Therefore the 
matter stands, as if the indictment had alleged a sale to John Burke 
and the proof had shown it was made to J. Burke. Thç, évidence was 
silent as to Burke's Christian name. The question of variance almost, 
if not wholly, disappears. In view of section 1025, Revised Statutes 
(Comp. St. § 1691), and in the. absence of any contention tha|; plaintiflf 
in error was prejudiced or surprised, we are of , opinion, that the vari- 
ance, if any, was immaterial. 

We hâve examined the other assignments, and consider them to be 
wi.thout merit. 

The judgment is affirmed. 



McCALLUM V. PITTSBURGH & CLEVELAND COAL CO. 

(Circuit Court of Appeals, Sixth Circuit. October 5, 1920.) 

No. 3361. :, 

1. Patents <©=»328— ï)34,562, for suspending device for trolley wires, held valid, 

but not infringed. 

MeCallum patent. No. 934,.'j62, for suspending device for trolley wires, 
held valid, aithough first tvvo daims thereoÇ hcld . too broad ; alsQ 
held not infringed. 

2. Patents <ê=»165 — Intentional limitation bindvng, though volnntary. 

An express, iiitentional limitation of clalms Is binding on tlie patentée-, 
although entirely voluntary. 

3. Patents <S=>2^^ — Différent and poorer way of obtaining same resuit not me- 

chanical equivalency. 

In patent Infringement suit, held, there was no meelianical equivalency, 
where deféndant's device, altliough effectirig substantially tlié .same re- 
suit as complainant's, effected it in a différent way, and probably not as 
well. ■ 

Appeal from the District Court of the United States for the South- 
ern District of Ohio; John E. Sater, Judge. 

Suit by William A. McCalIum against the Pittsburgh & Cleveland 
Coal Company. From a decree of dismissal, complainant appeals. 
Affirmed. 

®=>F6r other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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L,, M. Hosea, of Cincinnati, Ohio (Hosea, Knight & Phares, of 
Cincinnati, Ohio, on the brief), for appellant. 

Drury W. Cooper, of New York City (Brown, & Nissen, of Chi- 
cago, 111., on the brief), for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. Suit for infringement of United States 
patent to McCallum, No. 934,562, September 21, 1909, on suspending 
device for trolley wires. This appeal is from a final 'decree dismiss- 
ing the bill for noninfringement. 

■ [1] The device of the patent consists of duplicate clamping ears 
(for holding the trolley wire) ; their upper parts being tapered in 
the form df a cône frustum, the ears being normally held together 
by a conical compression cup seated upon and eriibracing the ex- 
ternal surface of the tapered ear-extensions. A cylindrical suspend- 
ing stem, vvhose upper end is externally or internally screw-threaded 
to cdnform tc^ the hanger connection which it is to engage, extends 
downwardly through the compression cup and into an aperture 
fornled in and near the base of the tapered ear extensions, 
where through a circumferential groove near its lower end it en- 
gages an inwardly extending annular ledge in thé aperture in 
the ears, thus permitting a complète rotary, but only a limited longi- 
tudinal, moveriieht of the stem within the ears. A collar, shown as 
of hexagon shape, is seated upon the upper edge of the compression 
cup (but is not intégral with the cup), and embraces the upper end 
of the stem. Adjustment is effected by grasping the device by its 
compression cup, thus allowing the stem to drop to its permitted limit, 
and so spreading the" ears enough to receive the wire, whereupon 
(the device being then held by the clamping ears) the compression 
cup falls into position over the tapered ear portions. Rotation of 
the collar (by means of a pin there through engaging a longitudinal 
slot in the stem, or by a wrench applied to the collar) brings the 
latter into contact with the under surface of the hanger and raises the 
stem, whereby the head on its lower end comes into contact with 
th(i ledge on the ear aperture, drawing the ears vip fightly together, 
and firmly seating the compression cup thereon. The collar acts as 
a jam nut. The stem does npt directly contact with the under sur- 
face of the hanger. This clamping movement does not necessarily 
involve rotation of the ear itself, which, however, is free to rotate 
sufficiently for effecting adjustment to any desired radial relation 
with the hanger. The first claim, which is the broadest, reads as fol- 
lows: 

"1. A suspending device for trolley wIres, said device comprlsing a two- 
part holding ear, adapted to receive and clanip a trolley vrire, a niember 
mounted on and movable relatively to the ear for retaining the two parts ot 
the latter together in their clamping position, and a member rptatively mount- 
ed in the ear and liavlng means for the âtfachment of a hanger or support." 

The second claim, which is more spécifie, reads thus: 
"2. A suspending device for trolley wires, said device including a two-part 
holding ear, adapted to receive and clamp a trolley wire, means comprising 
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a compression member mounted on the exterlor of the ear, adapted to retain 
tlie two parts of the ear in their clamping position, and a stem rotatlVely 
mounted in the ear and having a threaded portion to serew into engagement 
with a hanger or support and to thereby Increase tlie clamping effect of the 
ear upon tlie wire." 

The remaining claims are more detailed and require no présent 
référence to their languagç. 

Both vahdity and infringement dépend, of course, upon the ex- 
tent of the advance made in the art, which was old and crowded when 
McCallum appUed for the patent in suit. DupUcate clamping ears 
were old, and in substantially the form shown by the patent in suit, 
running back to Fricker (1891), and continuing down through to Rich- 
ardson (1906), Davis (1909), and Aalberg (1909). The clamping of 
the jaws by external compression upon upward extensions of the ears, 
and by means of a member moving relatively to the ear, was also old, 
as illustrated, for example, by Fricker's screw cap, Gilmore's conical 
compression sleeve (1907), and Richardson's collar forced down by 
an insulator boit. It was also old to simultaneously Hft the ears and 
press down the compression member so as to clamp the ears. Mc- 
Callum himself had in 1900 secured a patent (No. 659,823) upon 
a device embodying every élément of the 1909 patent in suit 
(and with substantially the same form and mode of opération), ex- 
cept the complète rotativeness of the stem. In this 1900 device the 
lower end of the retaining boit was nonrotatively held (in the sensé 
in which the term "rotatively" is used in the patent in suit), by 
means of a head or nut thereon, within a recess in the upper part 
of the jaws. It had, however, a pair of clamping members whose 
upper parts formed a cône frustum, a compression cup, and a hexagon 
nut (nonintegral) seated upon the boit whose movement drew up- 
ward, tightened, and locked the clamping members. 

The spécification of the 1900 patent déclares that the device there 
shown "permits not only unlimited longitudinal adjustment of the 
clamp in relation to the wire, but also unlimited annular or radial 
adjustment of the trolley wire in relation to the brace or other initial 
support." In the 1909 patent rotativeness of the stem independent- 
ly of both the hanger and the clamping ears is accomplished by the 
already described method of engagement between stem and hanger 
connection at the upper end and the aperture in the ear extensions 
at the lower epd — thus equalizing the pressure against the hanger 
and wire and effecting a practically simultaneous "through grip" 
between those members. This feature of complète rotation of stem 
is the most prominent idea of the patent in suit. 

There was, however, nothing novel in the broad idea of a stem 
rotatively mounted in the ear. Setting to one side the use in the prior 
art of a hanger or insulator boit rotatively mounted in a nut or 
similar device within the ear, we find in Davis an internally threaded 
stem embracing an externally threaded hanger rod, the rotation of 
the stem pressing the lower end of the hanger rod against the clamp- 
ing block, and lifting the ears through the médium of a shoulder 
on the stem which contacts with the vmder surface of the upper seg- 
208 F.— 53 
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ments o£ the ear, effecting a "throiigh grîp" bêtwéen hanger and wire; 
this action including the forcing qf the clamping means in opposite 
directions, and being of a similar. nature to that of the device of the 
patent in suit, although Davis had strictly no compression ring, and 
the compressing action of his clamping block differs somewhat from 
that of McCallum's ring or cup. 

True, Davis disclosea a longer hanger rèd, not suitable for mines, 
car barns, and other places, of limited overhead space, for which 
uses the deyice of the patent in suit is specially adapted, and his 
stem is much shorter than McCallum's; but tiot only does McCallum's 
spécification broadly déclare his invention to relate to "suspending 
devices used to maintain trolley wires of electric railways in posi- 
tion for use," but Davis' spécification expressly states that, vi'hile 
his device is specially adapted for use with grooved trolley con- 
ductors suspended from messen;;,er wires or cables, "it may be em- 
ployed in connection with conductors of circular cross-section that 
are supported from brackets or cross-wires in accordance with a well- 
known practice for low potential Unes." It seems clear that the two 
devices must be considered to be in the same art Davis' device could 
apparently be adapted by ordinary mechanical skill to mine use, and 
the length of stems standardized to meet différent sizes of trolley 
wires. 

From what has been said, it is apparent that the device of the ■patent 
in suit marks but a short advance in ' a crowded art, although, in 
view of the spécifie construction and functions of the rotating stem^ 
and the favorable réception of the device by the public, we are dis- 
posed to recognize the présence of invention therein, except that (as 
we are inclined to think) the first claim is toô broad to be sustained 
in view of the prior art; the same being triie of the second claim 
so far as the compressing élément of Davis' clamping block may be 
thought to be (as we think it is essentially)^ mounted "on the exterior 
of the ear." 

Defendant's clamping jaws are not held together by a cup, ring, or 
other compressing member, but by a hinge pin pàssing longitùdinally 
of the jaws through perforations in lugs thereon. This hinge piii 
also passes through and secures against rotation a pin extending 
downwardly from the lower section of the stem, and so mountèd 
therein as not to interfère with the stem's rotation above the pin 
last referred to. The uppër extensions of the clamping jaws are 
not tapered as in McCallum, but are spread outwardly above the hinge 
pin; the clamping being efïected by the entering of an (inverted) 
conical extension of the hexagonal nut into the chamber made'by the 
flaring upper portions of the ears, spreading them apart, and there- 

1 The spécification says : "I regard tlie functional arrangement of the rotat- 
able stem in relation to the ear as one of the Important features ôf my In- 
vention," etc. 

2 While the Davis' clamping blôclî lies largely between the npper ex- 
tensions of the ears, it engages them externally, and also externally grasps and 
compresses the clamping jaws themselves. 
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by bringing together the lower parts of tlie jaws, through the action 
of the hinge therein. 

Each claim of the patent in suit calls, not only in express terms 
for a stem rotatively mounted [or socketed] in the ear, but by 
necessary construction for an external compression member — ^^the lan- 
guage of the first claim in the latter respect being "mounted on and 
movable relatively to the ear" ; that of the second, "mounted on 
the exterior of the ear"; that of the third, "a compression ring en- 
closing the ear" ; that of the fourth and fif th, "a ring tapered to fit 
upon and hold the ear parts in compression" ; that of the sixth, "a 
compression ring for holding the ear parts clamped," etc. ; that of 
the seventh, "a compression ring." No claim of the patent in ?uit 
reads in terms upon defendant's device, for obviously défendant 
has no external compression member ; and unless the spreading ex- 
tension of his hexagonal nut operating within the ears is the mechanical 
équivalent of McCallum's external compression coUar, there is no 
infringement. 

Whatever might be thought of the question, were there a différent 
State of the prior art and a différent record, we think the prior art 
and the record before us clearly preclude a finding of equivalency. 
This art embraced two distinct and oppositely operating types of 
clamping devices, the external compression and the internai spread- 
ing. McCallum belongs to the former type ; défendant to the latter, 
which is prominently represented by Wood (1894) and Brodie (1897), 
as well as by McCallum's 1900 device. Apart from the considération 
about to be stated, it is to our minds at least doubtful whether the 
permissible range of équivalents could be extended to a type so readily 
distinguishable from that described in the claims. Railroad Sup- 
ply Co. V. Elyria Iron & Steel Co., 244 U. S. 286, 294, 37 Sup. 
Ct. 502, 61 L. Ed. 1136. The record, however, indicates that Mc- 
Callum deliberately chose the external compression type in both of 
his patents, because of what he deemed its manifest superiority over 
the internai or spreading type, for several reasons clearly stated in 
his testimony. 

[2] The patent in suit nowhere suggests the possibility of adapt- 
ing his device to the outwardly spreading hinged-ear type, nor even 
to the existence of such a type, although evidently well known to 
him. In our opinion, his claims are expressly limited to an ex- 
ternal compression — not only by the spécification and drawings, but 
by the language of the claims themselves. Such intentional limita- 
tion would be binding on him, although entirely voluntary. McClain 
V. Ortmayer, 141 U. S. 419, 425, 12 Sup. Ct. 76, 35 E. Ed. 800; 
Cimiotti V. American Co., 198 U. S. 399, 415, 25 Sup. Ct. 697, 49 
h. Ed. 1100; Ohmer v. Ohmer (C. C. A. 6) 238 Fed. 182, 193, 
151 C. C. A. 258. 

The Patent Office history confîrms the conclusion of deliberate 
choice, and wholly apart from the question of estoppel, which we 
do not find it necessaiy to consider. In the first claim as originally 
drawn the coHar élément was described as "means for retaining said 
parts together by compressive action applied to the members ex- 
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teriofly"; in the second daim, as "means for holding said parts 
clamped upon the wire by compressive action appUed to the clamping 
members" ; in the third, as "a compression ring adapted to hold the 
parts of the ear in compression against the trolley wire." Each of thèse 
claims was rejected upon the prier art, including McCallum (1900), 
Richardson, and two other références. Objection was also made 
to the "ambiguity and obscurity of the expression found in thèse 
claims — 'means for engaging the device to a hanger or other support 
by rotative action,' " etc. The applicant accordingly presented new 
claims 1, 2, and 3, in which were substituted for the original défini- 
tions the following, respectively — "mounted on and movable relative- 
ly to the ear," "a compression member moimted on the exterior 
of the ear," and "a compression ring inclosing the ear." 

The antithetical use in some of the claims of the words "or" and 
"in" with regard to the mounting of the compression ring and stem 
respectively in their relation to the ear is not without significance. 

In defendant's device the compression ring is wholly omitted, for the 
obvious reason that the form of the device otherwise was such as 
to make it not only unnecessary but wholly inappropriate. The most 
that défendant can be thought to hâve taken from McCallum is 
the rotatable stem (found also in Davis), which stem is made an 
élément of the claims of the patent in suit only in combination with 
the externally mounted and operating compression cup or ring. In- 
fringement is thus lacking, régardless of the question' whether the 
spreading élément of defendant's device sliould be considered a part 
of the rotating stem. 

[3] While, therefore, defendant's device effects substantially the 
same resuit as McCallum's, it effects that resuit in a différent way, 
and probablv not as well. Thisis not mechanical equivalency. Show- 
case Co. V. Baker (C. C. A. 6) 216 Fed. 341, 354, 355, 132 C. C. 
A. 485. 

Wè think Judge Sater properly reached the conclusion of nonin- 
frineement, and that the decree dismissing the bill should be affirmed. 
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(District Court, E. D. Michisan, S. D. October. 5, 1920.) 
No. 246. 

1. Patents <§=>32a— 1,046,0R6, for electric welding, invalid. 

Tlie Harmatta patent, No. 1,046,066 for a process of electric spot 
welding and tlie resulting product, held void for anticipation in the prior 
art and lack of invention. , ^ 

3. AflBdavits «S^'IS — Not best form of tcstimony. 

Afladavit testimouy is subject to tlie weakness that it is usttally liot the 
composition of the attiant and it generally suffers in substance because 
another mind intervenes with interpreting and diluting effect between the 
witness and the auditor of his testimony. 

3. Patents 'S=>62 — Prior use of machine establislied by sufflcàent évidence. 

The testimony of thé maker and user of â machine which praeticed 
the process of a later patent, corroborated by that of a number of inde- 

<g;;5For other cases see Bame topic & KBY-NUMDER in ail Key-Numbered Dlgeats & Indexes 
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pendent clisinterested witnesses who eotild be disnelioved only on the 
grouud that they committed wiHful perjury as to the dates when they 
saw the machine in use, and tlint its product was commercially sold, sup- 
plemented by tlie production of the maclilne itself, clearly identified, and 
a démonstration of its mode of opération, Iteld snfficient to establisli 
prioi- n.s(>, nnder tlie riile that sucli défense miist be proved beyond rea- 
sonable doiibt. 

4. Patents «5=129 — Equitable estoppel to claîm validity. 

Tlu! owner of a patent, wliicli in interférence proeeedings between such 
patent and a pending application, stronuonsly contended for priority of 
Invention, iiling tlie affidavit of the patentée, which supported sncli con- 
tention, and pending such proceedings brouglit suits for infringement of 
its patent, relying on tlie very daims in controversy, but which, on becom- 
ing owner of the pending application, abandoned its contention and se- 
cnred the issuance of a patent thereon to itself, and thereafter filed a dis- 
clainier of the disputed clainis in the prior patent as having been inad- 
vertently made, held iKiuitably estoppod to assert validity of the second 
patent, the etïect of which would be to oxteiid the term of its monopoly 
as agaiust the public and such patent hcld void. 

In Equity. Suit by the Thomson Spot Welder Company against 
the Ford Motor Company. Decree for défendant. 

Frederick P. Fish and J. L. Stackpoie, both of New York City (H. 
F. Lyman, of New York City, of counsel), for plaintiff. 

Barthel, Flanders & Barthel, of Détroit, Mich. (Melville Church and 
A. S. Pattison, both of Washington, D. C, and O. F. Barthel, of Dé- 
troit, Mich., of counsel), for défendant. 

KILLITS, District Judge. [1] This is an action for infringement 
of United States patent No. 1,046,066, allowed December 3, 1912, 
to the plaintiiï's predecessor in title, as assignée, upon an application 
fîled December 3, 1903, by Johann liarmatta. The patent is one for 
improvements in electric welding, and has 16 claims for process and 
5 for product. The spécifie character of welding involved is that 
known as spot welding. The complaint allèges that ail claims are in- 
fringed. Counsel for plaintiff treat and build their argument upon 
three claims as typical, namely : 

"3. The hereiu described method of uniting two pièces of métal, consisting 
in pressing them together while passing a lieating elet^tric current from one 
to the other and localizing the flow of current and the hcating throughout 
the opération in a spot or spots of eircumscribed or limited area as com- 
pared wilh the area of the imniediately opposed surfaces so as to limit the 
union- of the pièces to a spot or spots." 

"8. The method of electrieally welding two plates or sheets of métal to- 
gether face to face between électrodes, consisting in restricting the area of con- 
tact of an électrode with said plates to a spot, passing a heating electric cur- 
rent from said électrode to the co-op(n-ating électrode through sald spot to 
beat the work to welding température and applylng pressure to the work in 
line with said spot to effect a welding of one plate to the other." 

"17. Métal plates fasteued together by a umnber of distinct or Isolated 
welds on their meeting surfaces and in spots comprising meeting portions of 
the métal plates, the backs of said plates being practieally unaltered in their 
metallic condition and the spots ou the mef^ting surfaces being separated from 
one another by distinct unweUled areas." 
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The défendant does not actively question title nor the truth of the 
more or less formai allégations of the complaint. The spécial défens- 
es which we deem important are : 

(a) Anticipation in the prior art, citing patents and publications 
which are hereafter discussed in some degree. 

(b) Réduction to successful use prior to Harmatta's crucial dates 
by parties named, those particularly depended upon being F. B. Mc- 
Berty, at Warren, Ohio, and Adolf Rietzel, at Lynn, Mass. 

(c) The subject-matter, as finally set forth and claimed in the 
grant, was not set out in the application, and was not subsequently 
entered under cover of an oath of the inventer in the process of 
amendment. 

(d) Lack of substantial variation from prior uses and publications, 
and hence lack of invention. 

(e) Plaintifif, by the déclarations and représentations first made in 
its behalf, as assignée of United States patent 928,701 to Adolf Rietzel, 
issued July 20, 1909, upon an application filcd February 24, 1905, and 
thereafter in interférence proceedings between the Rietzel grant and 
the Harmatta application, is estopped to deny that Harmatta was 
effectively anticipated by Rietzel, and may not therefore assert the 
validity of the patent in suit. 

The patent before us was adjudicated in 1915 at the suit of the 
Thomson Electric Welding Company (predecessor and privy in title 
to the plaintiff hère) against Barney & Berry by a décision in the First 
Circuit Court of Appeals. Opinion by Judge Putnam, 227 Fed. 428, 
142 C. C. A. 124. 

There is substantial identity between the Thomson Electric Welding 
Company and plaintiff; wherefore, for brevity, we will hereafter re- 
fer to each as the Thomson Company in discussing transactions to 
which either was a party. Some of the questions in this case were 
determined in the adjudication referred to, but not ail. Important 
références are not the same in the two actions, and the prior uses now 
alleged and specially depended upon hère were not set up in the other 
case; besides, présent défenses, as indicated above as (c), (d), and 
(e), are new. We hâve the record of the old case before us as part of 
this case. 

The District Court in the former case (Circuit Judge Dodge sitting) 
found no patentability in Harmatta. It is regretted that the opinion 
of the Circuit Court of Appeals, reversing him, is so drafted that it is 
not helpful in elucidating the solution which it attempts. It is little 
more, in fact, than a formai reversai of Judge Dodge, who analyzed 
the prior art in finding anticipation. The Circuit Court of Appeals 
does not attempt to meet the reasoning of the District Court. Giving 
the opinion, however, ail due respect, we still feel at liberty, in light 
of our larger and différent record, to review the questions which the 
court in the First circuit has decided. 

The application of Harmatta had many vicissitudes. It was filed 
December 3, 1903, and granted December 3, 1912. The spécifications, 
as they finally appeared, are so différent from those offered at the 
outset, that it is a matter of close analysis to trace their genealogy 
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to the latter. Eight times was the application rejected, after original 
and amendments were under scrutiny of three différent examiners. 
The allowing examiner (the fourth one in charge) finally passed the 
case, as it then stood, to an allowance with évident reluctance, ven- 
turing the opinion that certain citations anticipated many of the claims. 
He (examiner Rich) concludes in his allowance as follows: 

"Inasmuch as the clalins of this case hâve prevlously hee.n eonsidered al- 
Jowable, and those noted above hâve been contested in an interférence with a 
patent wherein similar elaims were granted, a formai rejection is not now 
made, since upon considération and explanation it nuiy appear that the référ- 
ences cited hâve been formally or informally eonsidered in the examinlng di- 
vision earlier having jurisdiction of the applications and held not pertinent. 
It is thought best, however, to note them, in order that, if the elaims do difCer 
from the patents, such differentiation may appear in the record." 

February 9, 1909, the third examiner (Shaw), after the eighth re- 
jection of the application, made this suggestion: 

"It is thought that if there is any patentable matter in this case it résides 
in the securing of the sheet métal parts together by means of the small, 
round, sharply defined place of welding which answers the purpose of a rivet, 
as is set forth on page 6 of the original spécification." 

The original spécification was canceled May 9, 1904, and the spécifi- 
cation and claims had been repeatedly amended and twice entirely 
rewritten before 1909 ; each time excluding that in the original which 
Examiner Shaw qualifiedly approved. At no time prior to the lat- 
ter's suggestion, not even in the original spécification, was any claim 
made for patentability upon this spécifie idea ; but, January 27, 1910, 
more than 11 months after the hint came from the examiner, two 
claims attempting to specifically cover it, were oflfered by way of 
amendment. They were rejected March 22, 1910, by Examiner Shaw. 
In the meantime the Rietzel patent (928,701) had been allowed. The 
examiner suggested that, in accordance with rule 96 of the Patent 
Office, applicant adopt Rietzel's claims for the purpose of interfér- 
ence, directing attention to the rule that, unless that were donc, the 
application would be finally rejected as covering nothing new. Har- 
matta's counsel followed the suggestion, taking altogether 11 claims 
from Rietzel, and interférence proceedings were begun with a déc- 
laration dated April 26, 1910. 

Final allowance to the Thomson Company, as assignée of Harmatta, 
resulted after the close of the interférence in 1912, but under circum- 
stances which not only take away most of the force of the presump- 
tion of invention and patentability which otherwise would follow allow- 
ance, but give opportunity to reflections upon the good faith of plain- 
tiff itself in its dealings with the Patent Office. We discuss this matter 
at length hereafter. We think the presumption in question gets ail the 
lionor due it in this case, if we do no more than to keep in mind that 
it exists. 

Something analogous in suggestive flavor attends the situation which 
fmally developed in and from the litigation in Boston which adjudicat- 
ed for the First circuit. The record shows that counsel for défense in 
that case prepared their work ably in their brief s against the validity of 
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the patent. They are exhaustive and persuasive, but the présentation 
was lamentably lacking in the offering of known facts. Thus, while 
the McBerty alleged prior use, which figures so largely and importantly 
in this case, was known, it was neither pleaded nor vigorously ofïered. 
Likewise the Rietzel matter was ignored, although the losing counsel 
had also lately dèfended another client in a suit by the Thomson Com- 
pany brought on the Rietzel patent. 

Even if it be a fact that our views respecting the effect of the Mc- 
Berty and Rietzel matters are in each instance unsound, it must be 
admitted that each is at least so significant in scope and application as 
to justify and very loudly suggest offering it to the court in a vigorous 
défense to a patent with which it is in seeming collision. After the ad- 
judication in the case in Boston terminated, the successful litigant 
hought out its rival and gave the latter's responsible head, who, under- 
his counsel, managed the défense, a most advantageous connection with 
the exploitation of the Harmatta process. This court does not permit 
itself to adjudge, to any extent, anything sinister in thèse matters; 
but, because of them, we not only find spécial occasion for regret that 
Judge Putnam did not write an opinion in reversing Judge Dodge's 
conclusions, which met the latter's reasoning in some détail at least, 
but there is an additional strong call for extrême care in this court, 
although the importance of the issue is itself so great as to demand 
our very best attention. 

Passing upon the défenses, we may discuss together those design^ted 
above as (a) and (d), dealing with patentability in 1903 because of the 
then State of the art and prior uses. The file wrapper indicates a very 
unanimous opinion by the Patent Office examiners that Harmatta was 
treading a path barely, if at ail, distinguishable from that marked out 
in the art, and their individual and independent judgments, as the case 
passed the years of its pendency by, seem confirmée! by acquiescences 
in the repeated rejections. The record justifies Judge Dodge's ob- 
servations (227 Fed. 428, 432, 142 C. C. A. 124, 128) : 

"That only with unusual difflculty was Harmatta able to suggest, or the 
Patent Office to flnd, in liis spot-welding process, however described, anything 
capable of being regardée! as patentably uew in view of the prior art." 

After careful considération of the record, giving full respect to the 
unanalytical opinion of the Court of Appeals of the First Circuit in 
the Barney & Berry Case, the mind of this court concurs with that of 
Judge Dodge that the disclosures of the prior art were so illuminating 
that patentability did not rest in the Harmatta process, event as it was 
developed by the aid of Examiner Shaw after it had been in the office 
for more than 6 years. In our judgment, a question, the solution of 
which détermines the issues hère, abides in this record of greater scope 
than that of mère patentability of this process ; but, that counsel may 
know the trend of this court's thought respecting them, we will con- 
sider as briefly as possible the matters of patentability and invention. 

Counsel for plaintifï state the alleged novelty and advantage of the 
invention in thèse words : 

"Harmatta for the first time in the art devlspd an plectric welding process 
liaving the tollowing cbaracteristics iuiû novel principles of opération : 
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"(1) Tlie current Is concontrated solely by the électrodes, and not by tho 
articles being welded ; 

"(2) The métal, heated for welding, is entirely surrounded by compara- 
tively cold métal ; 

"(3) The area of the weld is determined by the size of the ends of the élec- 
trodes, and not by the extent of tlie overlap of the articles being welded; 

"(4) There is and can be no extrudcd me*^al ; and 

"(5) The parts are united in situ, as they are not caused to approach one 
another bodily during the process." 

In our judgment, particular idea 1, as counsel désignâtes it, is clearly 
exhibited in the Thomson patent, No. 444,928 (where Judge Dodge 
found it also), in Lemp, 553,923, as well as in Thomson's 496,019, 
which, although it called for.elçctriç soîdering, is evidently important 
hère for its disclosure effect, as the"Patent Office itself recognized. AU 
three of thèse patents, since their inception as apphcations, hâve been 
owned by plaintiff. The spécification in Thomson's' 444,928 states 
that— 

"The framos F t", beins of oonducting material, may be connected with any 
suitable source of electi'ic current of large Tolumo tbrough cables ^ V\ or by 
other nieans, so that an electric cui'rent niay be caused to pass from one roU 
to the other, and througli any i)iec'es of conducting matei'ial held between them 
in pressure contact." 

It is obvions that this current is concentrated and applied from the 
faces of the roUs R R' held in the frames F f. We think that counsel 
for défendant in this case were fully justified in saying that the purpose 
of the invention of this patent is ; 

"To unité plane sheets of métal, face to face, by pressure and an electric 
welding current applied to the sheets to l)e united ; the pressure being ap- 
plied to the work througb the électrodes that feed the current to the work, 
and the welds being formed between the contacting faces of the work at the 
point of pressure only." 

Lemp so understood this Thomson invention, as evidenced by that 
language of his spécification which speaks of the prior art, and he 
adopts the same device where he wishes to employ pressure at the time 
the current is applied ; for he says that he uses rolls as terminais when 
he wishes to apply the welding or forniing pressure in connection with 
the current. See lines 64 to 69, page 2, Lemp, 553,923, describing 
the opération of the device indicated by Fig. 3. In Thomson's electric 
soîdering patent, No. 496,019, the "pressure pièces" C C of Fig. 6 
perform the same office. Burton says in his spécification to his patent, 
No. 647,694 : 

"In the use of this apparatus the pièces to be lap welded are adjusted or 
•placed with their ends overlapping on the bed électrode -tOO. Then the 
foot lever is depressed, and one of the électrodes of the électrode head is 
brought into contact with the work, wherehy the circuit is closed and the 
current passes throitgh the work in transverse direction across the over- 
lapping ends of the parts to be heated." 

Of course lap welding is a form of flat welding. Any plates that 
can be lap welded may be generally flat welded by adaptation of the 
jaws holding the électrodes to permit the insertion, to a necessary de- 
gree, of the meta! to be worked tipon ; that is to say, it is a mère matter 
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of slipping the tvvo sheets to be united further along over their flat 
surfaces than is necessary for mère lap welding. Harmatta's device, 
for instance, is suitable either for lap welding, or for work more ex- 
tended within the limits of the boundaries of the pièces worked upon, 
and the converse is true with mère lap-welding machines, if the jaws 
are suffîciently modified to meet the demands of the work. Harmatta's 
original spécification was for lap welding. In his concluding paragraph 
therein is this suggestion by way of illustrating what he is working 
upon: 

"If then two superposed sheet métal ends to be welded together are Intro- 
diiced," etc. 

In Parkinson (EngHsh, 1894, No. 14,536), by Fig. 3, and in Bern- 
ados (German, 1890, No. 50,909) by Fig. 2, devices having the same 
function are shown. In the American translation in évidence, Berna- 
dos says : 

"This process may .serve to directly weld together relatively thln métal 
sheet8 and rods, of one and the same or of différent metals. * * * This 
process Is clearly diatingxiished, both from the point of view of the inventive 
idea on which it is based and from that of its mode of opération, from * * * 
the electric welding process of Elihu Tliomson." 

The idea is, we think, also very plainly in the Perry patent. No. 
670,808. Other références are in évidence which defendant's counsel 
insist hâve a bearing hère. Some of them will be discussed later in 
another connection. Enough, we think, is ofïered above to indicate 
lack of novelty in this first characteristic. 

Going, now, to particular 2, that "the métal heated for welding is 
entirely surrounded by comparative cold métal" leaving a condition of 
"spot" welding, what do we find? Obviously, that the resuit is deter- 
mined by the shape and character of the application of the current- 
concentrating électrodes. If thèse are roller f orms and applied by roll- 
ing, as in Thomson, No. 444,928, and in Lemp and in Harmatta's 
discarded roller spécification, the welded strips would be bounded on 
the sides only by comparatively cold métal. If roller électrodes are 
applied with either intermittent pressure or intermittent current, or if 
pin électrodes are used, of course there will be an entire surrounding 
of the weld by cold métal. Indeed, tthe idea that spot welding may be 
done with roller électrodes is présent in both the Thomson (444,928) 
and the original Harmatta spécifications. In the former, after direct- 
ing that the plates, being between the rolls, should be squeezed to- 
gether to form an electric contact, he says (page 1, line 88 et seq.) : 

"The electric current, being now turned on, as it passes from one roller to 
the other and across the point of pressure, will beat the work to the welding 
température and sof ten the same slightly, after which the screw may be given 
a few more turns to efCect a solid union. ïhe work, having been thus started, 
may now be moved along through or between the roUers, so as to bring suc- 
cessive parts of tlie joint iuto position to be pressed and heated in the same 
opération." 

Harmatta says (file wrapper, p. 3, second paragraph) : 
"The pressure being exerted by roUer électrodes, whereby the advancing 
séries of single points * ♦ * is united to a whole," etc. 
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In Thomson, 496,019, undoiibtedly the resnlt efïected in plate L, at 
least of Figs. 4, 5, and 6, is to leave surrounding the welded portion an 
area of cold métal; also it seems clear that the flanges of the part (to 
be welded) designated as P' would be only incidentally and slightly 
heated in the process, merely because of their adjacence to the "pres- 
sure pièce" C. In Thomson's riveting patent, 396,015, the same thing 
is shown. Tliere the so-called plunger and anvil, G and E', really are 
the termini of électrodes, performing upon the material of the plates 
to be riveted, after the particular rivet is swaged and set, the same 
function, except in annular resuit rather than as a filled spot, which 
they obviously would accomplish if the applicable ends of each were 
flat, and not concave, and were used in plain spot welding. 

Thomson says that, if the current is allowed to pass under pressure 
longer than is merely necessary to swage and set the rivet, "the appli- 
cation of pressure to the pièces to be riveted will weld theni together 
around the rivet." Plainly this would be the work of whatever circum- 
ferential surface there is to the concave-faced électrodes, and just as 
manifestly thèse riveted places, surrounded by a ring of welding, would 
be further surrounded by areas of cold métal. When we contemplate 
the unequivocal îorm of this statement, and know that the resuit which 
it plainly suggests will follow, it is to be marveled at that Thomson, 
in endeavoring to assist the Thomson Company to obtain a patent on 
Rietzel's application, and in speaking of this patent of his (No. 396,- 
015), should say that (see file wrapper, Rietzel, No. 928,701) : 

"The only possible welding tliat conld be prodiiced by that proeess would 
l)e possibly some sticking of the edge of the perforation in the métal sheet to 
the side of tbe rivet which is a more incident of the invention and there iff 
no i€(;lOin(j of tlie suverposcd plane suriuc.cs or opposed faces of the plates 
to one anothcr by welds disposed over such plane faces." 

Notwithstanding this statement from such eminent authority, it 
seems to us that we are clearly given to know that there would resuit 
from the process of Thomson, 396,015, an annular welding together 
of the plane surfaces of the riveted plates beyond the rivet, the breadth 
of the welded surface within the circumference to be determined by 
the amount of annular plane surface on the faces of the électrodes 
which are concave at their centers. Besicles, it seems that a déduction 
from the roller method is obvions that the question whether the weld 
shall be partially or whoUy surrounded by cold métal dépends either 
on the shape of the électrodes or on the size of the fiât surfaces to be 
welded, or on the extent or manner in which the électrodes are applied 
to the face of the material to be worked on. For instance, if roller 
électrodes are first applied within the boundaries of the plates and 
stopped before any edge is reached, the resuit would be an elongated 
spot weld. So, also, would be the resuit if the plates operated upon 
in Thomson's, 444,928, had dimensions greater than the working face 
of his segment électrodes (Fig. 2). It is obvions, as noted above^ that 
if roller or segment électrodes are simply applied to the plates with 
current and pressure, but not rolled, a spot weld would resuit. 

The importance in Harmatta's field of the Kleinschmidt patent (No. 
616,436), issued in 1898, was recognized by him in his final specifica- 



844 2G8 FEDEHAL REPORTER 

tion, in wliich is disclaimed any feature disclosed by the Kleinschmidt 
grant. Whatever else may be said of the latter, it cannot be doubted 
that its welds are surrounded by areas of cold métal. Harmatta him- 
self seems not to hâve considered, in his original application, the advan- 
tage of this particular (2) as an élément of his invention. What he 
then thought he was inventing was, to use his language, a process 
which consisted : 

"In one of the électrodes (or botli of thom), not only servlng to feed the 
current, but also being employed for exercisiiis a more or less strong pres- 
sure either before and during the period of snpplyhig the electric current, or 
only at the moment of this supply, at the place at wlilch the welding is to be 
done. The member whlch feeds the electric4ty is thus at the same time the 
tool, and in this manner the most favorable conditions of working possible are 
secured, since, as is well known, iii really effective welding processes the place 
of welding, brouglit to the proper température, nuist be at once well ham- 
mered or pressed, in order that the welding may be thorough." 

His only process claim in the original application was in this lan- 
guage : 

"1. The process of electric welding, consisting in employing tlie électrodes 
not only to conduct the current to the Ob.iects being welded, but also to exort a 
regulable pressure on the same, substantially as described." 

His remaining three claims were for apparatus. He treated spot or 
intermittent welding as if it were obviously, as it seems to us it is, but 
a variety of resuit, depending upon the choice of the operator. He 
illustrâtes two forms of apparatus for its accomplishment, and speaking 
of one of them says : 

"Thus, if it is requlred to weld, for instance, sheets of métal only at par- 
ticular places, the apparatus shown in Flg. 5 may be advantageously em- 
ployed, the électrodes a h having the form of pins. * * * jf yi^n two su- 
perposed sheet métal ends to be welded together are introduced between the 
électrodes, and the latter then flrmly pressed together and the circuit closed, 
a small, round, very sharply defined place of welding is caused, which per- 
fectly answers the purposes of a rivet." 

AU this part of his spécification he omitted in seven successive 
amendments and modifications, until, January 27, 1910, more than 6 
years after his filing date, his counsel observes the hint of an exam- 
iner, made 11 months before, and then, for the first time, claimed this 
feature as the essence of his invention. 

Should a patent hâve been allowed Harmatta on the original appli- 
cation, it cannot be said that he would hâve been protected against 
spot welding accomplished by any method not covered by his appa- 
ratus claims and without the limits of his process claims. Yale Lock 
Co. v. Greenleaf, 117 U. S. 554, 559, 6 Sup. Ct. 846, 29 L. Ed. 952. 

It is plain that Harmatta applied in the first instance in ignorance of 
the State of the art. The original spécification contains the clause 
quoted below, and upon the erroneous conception, therein indicated, 
that the field was wide open, he predicated his alleged invention : 

"According to none of the présent known electric welding proce.sses are the 
articles to be welded flrmly pressed together during the welding opération by 
one or both électrodes, for the purpose of favoring welding. Hitherto eitlier 
110 pressure has been exerted at ail, or it bas been exereised at a certain dis- 
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tance from the place of welding, or at ail events not centrally, direct upon 
tlie électrodes pressing on the place to be healed. In short, hitherto direct 
electrlc welding pressure lias never been cxorcised by means of tlie électrodes 
located in the direction of the current directly above tlie surface or point 
being welded." 

It took nearly 7 years of expérience in the Patent Office and the 
enlightenment of 8 rejections to finally convince him and his coun- 
sel that, at the best, a most restricted opportunity of invention was 
before him. 

Judge Dodge finds that the only possibihty of invention lay in mak- 
ing welds small in area, isolated in comparatively large areas of un- 
welded surface. Speaking of this he uses language which we would 
adopt : 

"It is difficult to regard the above as an inventive idea. Referring again 
to the Thomson patent, No. 444,928, the process tlierein deseribed, while it is 
said to be 'especially applicable to the welding of plates together at their 
edges, instead of riveting,' is just as applicable to the vv'Plding of plates or 
sheets at otlier places within their area as at their edges. The roller électrodes 
employed, when brought together on eacli slde of the work, and until some- 
thing more is donc, will pass the electrlc current and make the weld at the 
spot or point of pressure and nowhere else. See claim 1 of the patent referred 
to. If, having there made the weld, they sliould be again separated, instead 
of having the work fod between them while their pressure upon It continued, 
they would leave an isolated spot weld jolning the plates and be in rcadi- 
ness to make another weld isolated from the first by any desired area of un- 
welded surface." 

We are unable to appreciate the distinguishing significance of par- 
ticular 3 : 

"That the area of the weld is deterniined by the size of the ends of the élec- 
trodes, and not by the extent of the overlap of the articles being welded." 

The very same conclusion, we think, is demanded from a considéra- 
tion of the process and apparatuses disclosed in the patents already 
referred to. Thus, if in the overlapping ofifers room enough, the area 
of the resulting weld dépends upon the form of the applied surface 
of the électrodes whether roller, pin or otherwise. It is only a matter 
of slipping the plates to be joined far enough over each other. 

Nor are we able to agrée with counsel's conclusion in particular 4, 
that there is and can be no extruded métal. Whether or not some mét- 
al, softened by the beat, through applying the method in question, will 
pa.'s beyond the boundaries marked by the électrode faces, dépends, 
not upon the method, but upon the skill and care of the operator in 
controlling the beat and pressure. That seems to be the clear effect of 
both testimony and example before us, and, without proof, it seems 
to be an entirely obvious déduction. In demonstrating for us the 
process in suit upon one of plaintifï's improved machines, plaintiff's 
expert, Gravell, burned a hole through the plates to be welded. He 
emploj-ed an excess of both current and pressure. Had he used less 
pressure, it is to this court unimaginable that some of the oversoftened 
métal of the plates would not bave escaped beyond the périphéries of 
the points. Too much pressure, too much heat, either or both, it 
seems, must bring about extrusion. If the point to be welded is well 
within the limits of both plates, the related pressure outside of the 
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heated area may confine extrusion to microscopic lines. If the spot 
operated on is near the edge of a. plate, extrusion will be more apparent. 
To say that there is no extrusion whatever is not borne out by the 
facts. This is actually illustrated in this case in plaintifï's Exhibit 2 to 
interrogatories, showing an alleged infringing product. In that the 
second weld from the top shows plainly slight extrusion, and at the 
bottom weld the escape of some métal under the pressure is still more 
apparent. 

Particular S is not exclusively an advantageous incident of the pro- 
cess in question. Parts are united in situ, and while stationary in the 
process described in the patents, considered above. Any movement they 
make is that preliminary to the welding, to arrive at the welding place, 
and not in the immédiate process. In thèse disclosures, as in Harmat- 
ta's process, the plates to be united are not brought together for the 
purpose of thus conducting the current as they contact, but are f éd. to- 
gether to the électrodes which carry the current to themas they are 
in contact. 

We are of the opinion, therefore, that this invention is anticipated in 
ail sensés and particulars in the prior art, a considération cf. whiçh 
art also suggests that thére is no room to claim hère for a new process, 
which is worked out through a novel aggregation of old ideas not 
hitherto found in combination. N.one of thèse advantages seem to 
us to be new, nor is their association novel. We are pleased to yiote 
that Harmatta's attorneys (when there was a real contest on the merits 
in the interférence; that is, before the Thomson Company took both 
sides of that controversy) held to a view which, if good, supports our 
conclusions respecting the illumination of the prior art. Defending 
against the insistence of Rietzel's attorneys that silence in the spécifi- 
cation as to spot welding from the amendment of 1904 to that of 1910 
amounted to an abandônment or disclaimer, Messrs. Duffy & Sons 
(brief) argued to the Patent Office that spot welding was saved on the 
ground of mechanical equivalency, citing Hunt Bros. Fruit Packing 
Co. V. Cassidy, 62 O. G. 1965, 53 Fed. 257, 3 C. C. A. 525. On this 
theory there is little question that the prior art has occupied the field, 
except the possibility suggested by Judge Dodge (Thomson Electric 
Welding Co. v. Barney & Berry, 227 Fed. 431, 142 C. C. A. 124), 
which he concluded was noninvention, that Harmatta cannot be cred- 
ited with any new idea — 

"beyond that of maklng Ws electrlc welds small in area, rather than large. In 
comparisou with the areas of the opposed surfaces to be joined, and isolating 
them so as to leave each surrounded by a comparatively large area of unweld- 
ed surface." 

But if the exact idea is not found in the prior art — if the idea was 
new in 1903 — was it so significant a variation as to call upon inventive 
ability to develop it? We are fully. aware of the danger in rétrospec- 
tive analysis, and we appreciate the demand that mère narrowness of 
departure from previous disclosures must not be allowed to def eat a 
meritorious invention. We likewise understand that the personal 
équation on the bench embarrasses a just applicatioil of the principle 
that that is invention which may be seen to be something more than 
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that fair déduction f rom prior art or usages which should readily occur 
to one reasonably skilled in the art and reasonably intent on its applica- 
tion. In the judgment of this court, more mistakes, pro and con, are 
perpetrated by tbe bench in the application of this principle than any 
single other. So much dépends upon the vision or imagination of the 
individual who sits in judgment. 

But, after ail, what does this record plainly show? First, that sug- 
gestions of more or less potency did abide in the prior art. Second, 
that it rec|uired a hint from an examiner, after the applicant had suf- 
fered years of reverses, to advise the latter that he may hâve stumbled 
on a patentable idea. He suffered final judgment against himself in 
Canada upon a duplicate of bis American application before he awoke, 
and, what is the plain inference from his preliminary statement in the 
interférence case, rejections in several other countries where it is the 
practice to carefully examine the prior art before allowance. Third, 
it is in évidence hère that the prior art so far advised others that they, 
before Harmatta's filing date, readily modified existing apparatus to 
do, with success, precisely what we hâve before us in the Harmatta 
patent. 

We are not confined to reasoning merely that the idea in question was 
one which one reasonably skilled in the art and intent on its application 
should entertain without inventive efïort. We find two instances, at 
least, where, when the demand came for the practice, the idea came 
also. This does not happen to be an instance where the art was broad- 
ened ever so lightly by one mind to meet a great demand of progress, 
with no contemporaneous effort meeting the situation as adequately. 
Nor is it a case where the substance of the invention was not followed 
until the method of the alleged iriventor in question became well known, 
to the efïect that such a circumstance, itself, would be "pregnant évi- 
dence of its novelty, value and usefulness." Magowan v. New York 
Belting & Packing Co., 141 U. S. 332, 12 Sup. Ct. 71, 35 L. Ed. 781. 
The infringing machines bave a genealogy even anteceding Harmatta's 
in this countryv and they vvere earlier on the gênerai market than their 
rivais. So we sympathize with the reluctance of Examiner Rich in 
passing the application for allowance, for we do not consider that 
Harmatta was an inventor entitled to a patent in the instance before 
us. It appears to us that, considering the prior art: 

"The Improveraent de.^ci'ibed in the patent was within the mental reach of 
any one skilled in the art to which the patent relates, and did not require in- 
vention to devise it, but only the use of ordinary judgment and mechanical 
skill." Phillips v. Détroit, 111 U. S. 604, 607, 4 Sup. Ct. 580, 28 L. Ed. 532. 

Respecting the application of the principle in question, we think the 
case on the facts is in the same gênerai category and controUed by 
the fact conclusions of such cases as Atlantic Works v. Brady, 107 
U. S. 192, 2 Sup. Ct. 225, 27 L. Ed. 438; Morris v. McMillin, 112 U. 
S. 244, 5 Sup. Ct. 218, 28 L. Ed. 702; Hollister v. Benedict & Burn- 
ham Mfg. Co., 113 U. S. 59, 5 Sup. Ct. 717, 28 L. Ed. 901 ; Hendy v. 
Miners' Iron Works, 127 U. S. 370, 8 Sup. Ct. 1275, 32 L. Ed. 207. 
If, for instance, Brady did not in vent anything patentable (Atlantic 
Works V. Brady, supra), by projecting from the stem of a dredge, ex- 



848 • 268 FEDERAL REPORTER 

tending a substantial distance below tKe bottom of the boat, a so-called 
mua fan, being a set of revolving blades somewhat similar iri shape 
to those of a propeller, but sharper on their fronts and less inclined 
on their faces, which, propelled by an extra engine in the bow, were 
to stir up a river bottom by their rapid révolutions, that the sand and 
mud might be carried ofF in a current of muddy water, because it was 
not an uncommon practice theretofore to disturb the bottom of a chan- 
nél to be dredged through the action of vessels' propellers, whether 
the dredge proceeded backwards or forwards, it is difficult to seè 
where any more dignity shoiild be accorded to Harmatta's spot-welding 
idea, which involvcd and did nothing more than apply electric current 
•and pressure to superposed métal plates to the same effect, substan- 
tially, as if the rôller électrodes of the prior art were employed for 
pressure and current, but not revolved. i 

We hâve aUwded above to the McBerty aliegad anticipatory use. 
The évidence in this case is ciear thatfrom an expérience' McBerty 
Once had with a butt welder was evolved the infringing mtachines,' 
producing a large business which is imperiled by this litigation. Theré 
is no fair opportunity in the record to even suggest that this évolution 
was initiated or assisted by any knowlèdge of what Harmatta was do- 
ing. We are eompelled to find that this was wholly an independent 
matter. 

To make the défense of prior use, the défendant has the burden to 
prove, beyond a reasonable doubt,that at a date prior to December 3, 
1903, the Harmatta idea was reduced to successfùr practice in: one 
or more of the instances pl'eaded. We think the défense is made in the 
proof of McBerty's expérience in 1901. McBerty's credibility is 
savagely and most skillfully attacked,' but, in our judgment, riot al- 
ways fairly. Several instances are noted where the record is some- 
what violated to make a point against his veracity. For instance, 
plaintiff says in its brief that the Warreh catalogue of 1901, ofïered in 
évidence, is inconsistent with McBerty's claim that steel centers were 
used at that time; but the quotation from the catalogup. used to make 
the point applies only to the high-class machines described as A-fans, 
whereas McBerty is speaking of the cheaper fans known as G-2, 
which, according to other witnesses than McBerty, had pressed steel 
centers in 1901. There is no représentation in the catalogue that the 
G-2 fans had brass centers. It attempting to describe the much-dis- 
cussed Exhibit M and its relation to Exhibit P, counsel insist in the 
brief that — 

"MrBcrty îiflmits that Exhibit P was not made at the same time as Exhibit 
M, and tiot uiitll long after, because lie says that the pièce wliich has bcen 
eut from the fan of Exhibit M, and which he says appcars in lixliibit f, was 
not eut olT trom Exhibit M untir 'quîte a long while' after the fan blade of 
Exhibit M was welded to the spider.'? 

But it is very plain in the record that McBerty is not talking about 
Exhibit P as eut from Exhibit M a long time after, but he is speak- 
ing about another pièce eut from thç extremity of the blade, the bal- 
ance of which remains as Exhibit, M. 

There is, however, so . much plain room for debate whether we 
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should receive Exhibit M and the eut of a G-2 fan in the Warren 1901 
catalogue for everything that McBerty claims for them, that if Mc- 
Berty were not strongly corroborated in the indispensable détails of his 
story, we could not say that reasonable doubt whether tlie alleged prior 
use was had is eliminated from the proof. In saying this we do not 
mean to say that he is to be regarded as an altogether unreliable wit- 
ness, or that we do not believe the essentials of his stdry; but even 
talving him as counsel for complainant picture him — go as far as they 
do in discrediting him as ofifering to suppress évidence by sale to the 
Thomson Company; assume with them that Exhibit M is a récent 
product, bearirig a false date; reject as wholly fabricated his story 
that the eut of G-2 fan in the 1901 catalogue was made from a photo- 
graph of one with spot-welded'blades ; quote to the limit his conces- 
sions of conduct in 1913 which was devoid of frankness to Howe and 
others ; judge his value as' a witness in the light of his very great 
interest in the outcome of this case — still we find convincing testimony 
from others which not only makes évidence directly, but efïeçts com- 
plète corroboration of the essential features of McBerty's elaim. It 
is not indispensable to the défense of prior use in the Warren factory 
that we should be convinced either that Exhibit M is just what Mc- 
Berty says it is, or that the illustration of the G-2 fan in the 1901 
catalogue is from a photograph of a spot-welded fan. If true, thèse 
circumstances afford strong 'proof; if false, the défense is affected 
only through the discrediting of one witness. 

We think it is proven hère beyond a reasonable doubt that some time 
early in 1901, whether February or later is not material, a machine 
was operated in the Warren Specialty & Electric Company's plant at 
Warren, Ohio, adapted by McBerty from a butt welder, which suc- 
cessfully spot-welded a small quantity of fan blades, and that thèse, 
in assembled form, went into distribution in trade. No one is hère to 
dispute by any direct testimony that Exhibit B (McBerty's alleged 
welder) did not do in 1901 in the Warren factory what the court saw 
it do in the progress of this hearing, and there are many unimpeach- 
able witnesses who identify it and speak for it and as to what it did 
then. That what is successfully exploited then was the Harmatta pro- 
cess there is no room for question. 

Of course, witness Lipps is weakened by his mistake as to the year 
he worked in Warren, and we must not overlook Capt. William E. 
Smith's relation to the case ; but no other witness is subject to any 
reasonable discrediting suggestions. Maj. Crafts, Powers, Gilder, and 
McDonald are convincing witnesses; so are others to minor matters. 
This court believes them, and, believing them, we find some additional 
évidence in the McBerty and Lipps testimony, and very much in that 
given b" Capt. Smith. Indeed, there is no good reason at ail in dis- 
crediting the last as a witness in any degree, for his connection with 
this case is in no wise inconsistent with an entirely fair position as 
a witness, and he offers nothing that is not entirely crédible. Eive 
highly crédible witnesses not only identified Exhibit B as the machine 
they saw in 1901, each of them having an individual and appealing 
reason for identification; but they fix the gênerai date beyond question 
208 F.— 54 
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by référence to contemporaneous matters of both public and private 
interest. Some of them saw it successfully spot-weld, and ail of them 
saw its product as worthy of and in the process of entrance into com- 
mercial channels. 

To say that thèse witnesses are not telling the truth is to say sub- 
stantially that they are deliberately perjuring themselves, for their 
testimony is so individualistic that there is no fair chance to say that it 
is the product of a stimulated rétrospective imagination induced by 
interest or friendship, or for some other reason not highly discrédit- 
able. When McDonald, for instance, says that not only did he see 
McBerty weld a complète fan in 1901, but that he, in 1901, used a spot- 
welded fan as a test fan in the performance of his own duty as the 
final inspecter of completed devices, and, with it as the criterion, tested 
and passed to the packers the product of that grade to go into the 
market, some of which had spot-welded blades, he is either reciting 
an important fact or is perpetrating a deliberate fabrication. We may 
make the same observation of the essentials of the testimony of Maj. 
Craft, Capt. Smith, Gilder, and Powers. Taylor's testimony also has 
some corroborative value because of his statement that in 1903, in the 
Peerless works, he saw Exhibit B, which he identifies, and used it to 
make spot welds. 

In addition, the plaintiff itself introduced the affidavit of Frank G. 
Brown (deceased), given to Mr. Howe in 1913. Brown fixes the date 
of a Sunday visit to the Warren factory as prior to May 6, 1901, by 
référence to other transactions. There he saw Exhibit B and some 
spot-welded fan blades, but, there being no current on Sunday, he did 
not see a spot-welding opération. Subsequently, in the Peerless fac- 
tory, he saw the same machine in use for both butt and spot welding. 
The testimony of Ensor has some importance ag corroboration. Of 
him, also, must it be said that he must hâve told the truth as to the 
essential feature of his testimony or he deliberately fabricated it. If 
he saw in 1910 or 1911 in the scrap iroom of the Peerless factory a 
completed fan having spot-welded blades, the fact is important. From 
what we are permitted to know in this record of the sleuthing activ- 
ities and disposition of the man Newton A. Smith, an agent of the 
plaintiff, who was présent in the courtroom, but who did not deny the 
somewhat discreditable reflec;tions upon him given by witnesses for the 
défense, little surprise is called for by the fact that subséquent to his 
visit to the Peerless factory this fan seen by Ensor could not be found. 

[2] Some inconsistencies, discrepancies, and omissions do, in fact, 
appear in the affidavitsMr. Howe took in 1913 from some of the wit- 
nesses spoken of above ; but such situations are usual and are the well- 
recognized weaknesses of affidavit testimony. It is usually not the 
composition and verbiage of the affiant, and it generally suft'ers in sub- 
stance because another mind interyenes, with interpreting and diluting 
effect, between the witness and the auditor of his testimony. Aside 
from this, plaintiff meets this évidence with testimony, largely néga- 
tive in character, which is, if disputatious at ail, only inferentially 
and feebly so. 
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Tt cannot be said that the work at Warren was a mère experiment 
afterwards abandoned. The fact that witnesses speak of the incident 
as an experiment is not proof. Whether it was such is a mixed ques- 
tion of law and fact, to be determined from ail the évidence, and not 
by the loose terminology of lay witnesses. The force of the testimony 
is that the trial was successful, and that its product got into commer- 
cial channels. Not only was there no abandonment, as that word is 
used in this connection, to be interpreted by the nature of the work as 
merely expérimental, but a few years later Capt. Smith constructed a 
successful spot-welding machine for the Carnegie Company as a resuit 
of his knOwledge of what Exhibit B would do, gained in 1901, and 
Taylor, aided by his knowledge of Exhibit B, designed for the Win- 
field Company a line of spot-welding machines which came into gên- 
erai use before the devices emanating from Harmatta were generally 
known in this country. The contest hère is actually against alleged 
infringing processes performed on machines lineally descending from 
McBerty's apparatus of 1901. 

[3] It is urged upon us by the plaintifï that the case on the facts 
and as to prior' Uses is within the authority of a number of décisions, 
the principal and most authoritative being the Corn Planter Patent, 
23 Wall. 181,' 23 L: Ed. 161, Smith v. Goodvear Dental Vulcanite 
Co„ 93 U. S. 486, 23 L. Ed. 952, the Barbed Wire Patent, 143 U. S. 
275, 12 Sup. Ct, 443, 36 L. Ed. 154, and Deering v. Winona Harvester 
AVorks, 155 U. S. 286, 15 Sup. Ct. 118, 39 L. Ed. 153. 

The question is one of the force of the évidence as affected by the 
quantum and character of the testimony and the possibility of colora- 
tion through lapse of time or interest, as well as the credibility of wit- 
nesses. The cases cited establish the salutary principle contended for 
by the plaintiff, but the question in each recurring case is whether its 
particular évidence meets the requirement. Compared with the charac- 
ter of the testimony in this case, the Goodyear Case, on the facts, loses 
any précèdent value ; there is a wide disparity in evidential force. The 
same may be said of the facts in the Deering-Harvester Case. There 
every one of the witnesses was under some sort of discrédit; and the 
situation on the fact record is incomparable with what we hâve befoje 
us. Of the Suprême Court décisions (and we are discussing only them, 
because they control the lower courts relied upon by plaintirï), the 
facts in the Corn Planter Patent, 23 Wall. 181, 23 L. Ed. 161, and the 
Barbed Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 36 E. Ed. 154, 
most nearly approach, in character and force of the évidence derived 
from them, the record we hâve hère; but neither of them présent es- 
tablished facts of the cogency of those of the record before us. 

In the Corn Planter Case the décision points out how the alleged 
prior uses in fact departed in substantial practices from the functions 
of the invention under attack. In the Barbed Wire Case the facts 
were under spécial and direct dispute, and there were éléments of some 
improbability respecting the actual existence of a pertinent use. In 
the case of Warren Bros. v. City of Owosso, 166 Fed. 309, 92 C. C. A. 
227, a décision by our own Circuit Court of Appeals and cited by plain- 
tiff, the court not only found definite abandonment, but that the use it- 
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self, in its very essence, was expérimental. We think thèse cases 
and the other cases cited are clearly distinguishable on the facts îrom 
the case at bar, respecting the force of proof of prier use. 

The case of L,ipps is a good example of the wisdom of the rule 
that proof should exclude reasonable doubt. There is nothing in the 
record to discrédit him for integrity. He bas no interest in the case. 
That he came on the stand and tried to be truthful there is no question, 
but he was mistaken respecting one very important identifying f eature ; 
hence, uncorroborated, he, like McBerty, lost much weight. But wit- 
nesses, in whose testimonies are weaknesses which disable them from 
substantially assisting a clear conclusion, when they are considered 
by themselves, or with other witnesses whose credibility is also weak- 
ened, may be so corroborated by the unembarrassed and impregnable 
testimony of others that, as to the indispensable détails, they again 
may be heard with a large degree of favor. That is just what has 
happened hère. If ail of defendant's witnesses were open to the 
attacks which were more or less successful in the cases of Lipps and 
McBerty, the authorities just considered, and others from the lower 
courts argued to us, might be allowed to control our judgment re- 
specting the conclusiveness of the proof. 

But the situation is vastly différent. On the controlling matter to 
which those two men speak — did McBerty, in 1901, on Exhibit B, 
successfully spot-weld, to their spiders, a quantity of fan blades, 
whether six or two dozen is immaterial, which fan blades were as- 
sembled to their motors, and the fans, so manufactured, placed in the 
completed stock of the Warren Company, to go into the market — 
there are five witnesses directly, and one or two more of indirect 
value, no one of whom is impeached, and they corroborate thèse 
weak witnesses. Lipps and McBerty, then, do in fact contribute 
very much that is crédible to the court's information. This case, 
there fore, appears to us to fall within that category of cases repre- 
sented by Suprême Court décisions, such as Coffin v. Ogden, 18 Wall. 
120, 21 h. Ed. 821, Egbert v. Lippmann, 104 U. S. 333, 26 L- Ed. 755, 
and Brush v. Condit, 132 U. S. 39, 10 Sup. Ct. 1, 33 h. Ed. 251, and to 
be a stronger case on the facts to carry the burden peculiar to a défense 
of this sort than even Coffin v. Ogden, supra. 

If we did not hâve hère Exhibit B so clearly identified, as well as 
the character of its early opération and product, there would be more 
force to the cases cited by the plaintiff. Exhibit B is a continuing con- 
crétion, a pièce of évidence the existence of which does not dépend, as 
in the alleged anticipating devices in the cases in question, upon oral 
testimony. It is to be noted how much more effective is Exhibit B 
in this case to support the défense than were the alleged Drawbaugh 
devices in the Téléphone Cases, 126 U. S. 1, 566, 8 Sup. Ct. 778, 31 
L. Ed. 863. Much of Exhibit B, just as it was in 1901, is before us, 
and its présent reconstruction as it was then is well established by 
those, besides McBerty, who had every reason to know ail its détails as 
they were then. That it will successfully spot-weld was demonstrated. 
So Exhibit B appeals to us as established as a concrète, visible, con- 
temporaneous, and most important matter of "proof which tells its 
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own stor}'." The reason for the rule demanding conclusive proof 
of prior use is the ease with which such proof ma}' be fabricated or 
colored, either corruptly or generally, through the effect of interest 
or friendship stimulating a niemory to confuse fact with imagina- 
tion, 

We hâve seen the witnesses as they spoke on the stand. The nat- 
uralness of their stories suggest want of co-operation. They corrob- 
orate each other in the varying scopes of their expériences with Exhib- 
it B. Their testimonies are to such important things that, if unreli- 
able in substance, there is no escape but to assign willful perjury as 
the cause by a number of men whose credibiHty is not subject to attack 
from anything that appeared before us. The testimony of Smith, 
Crafts, Powers, Gilder, McDonald, Taylor, Ensor, and Brown (by 
afîfidavit) is ail perjured — every one of thèse men, as well as Lipps and 
McBerty, is foresworn — if this allégation of prior use is substantially 
untrue. Perjury is unthinkable with such men as thèse men appear 
to be. Besides, their stories hâve in them no élément of the unusual 
or unexpected. What they say McBerty did in 1901 is just what 
we can see one interested in the matter might i-eadily do in due course 
of satisfying his interest. The incident was a logical step, plainly in- 
dicated in the condition of the prior art. Rietzel's expérience is an 
independent parallel. 

[4] The défense designated by (c) above, that the subject-matter 
of the grant was never entered under cover of the inventor's oath, is 
new to this case. If, however, the décision of the Barney & Berry 
Case, 227 Fed. 428, 142 C. C. A. 124, should be regarded as décisive, 
it would fail because it is based upon the theory that, while the case 
was pending in the Patent Office, there was a substantial departure 
from the original spécification and claims, and the final grant was 
for something not in the case at ail, as Harmatta's invention, until 
January 27, 1910. In the Barney & Berry Case, the ninth défense 
was that Harmatta's original application did not disclose the method 
of the final grant, and that while the application was pending it "was 
unlawfully broadened with intent to cover the successful method and 
article of the défendant and others." Although the Circuit Court 
of Appeals of the First Circuit said that this défense was specially 
urged to it, again, as to it, the décision is aggravatingly vmcertain, and 
we are left to conjecture very largely to détermine just what was the 
thought of the court respecting this matter, although the inference 
is impelling that judgment on this défense is against the défendant. 
If the court reaches that conclusion, however, on the basis of facts 
as it attempted to recite them, we are privileged to give the décision 
only perfunctory considération. What is said about the matter is 
indefinitely confined to but a few lines, in which occurs this statement, 
to which we cannot agrée : 

"The pato'iit was npplled for on I)ec('in))er 3, 1!K>3, and was not i.ssuod until 
December 3, 1912 ; bat Ihe clafm for spot weldinij icfts ahcayn in the appli- 
cation." 

As already indicated by us, we are unable to find any claim for 
spot welding, as such, before the amendment made in 1910, foUowing 



854 268 FEDERAL REPORTER 

the hint of Examiner Shaw, given more than 11 months before. Cer- 
tainly there is no direct daim for spot welding in the original applica- 
tion. Everything that even indefinitely touched upon it was taken 
therefrom in 1904, and was not put back for nearly 6 years. This 
condition of the record was the subject of elaborate argument by coun- 
sel for Rietzel in the interférence proceedings between the Rietzel grant 
and the Harmatta application. In support of a motion to dissolve, upon 
the ground, for instance, among others, that Harmatta had no right 
to predicate the article claims in interférence, because there was no 
supplemental oath attached to his amendment of 1910 to support them, 
counsel for Rietzel, in behalf of the Thomson Company, before the 
examiner, and before the Commisioner on appeal, produced arguments 
which seem to us to conclude the proposition in their favor. It is 
interesting to note that in the interférence proceedings the question 
raised and so ably argued was not decided ; the holding in each in- 
stance being that it was not to be heard on interférence — that it was 
purely an ex parte matter. 

While the défense is broadly stated in this case, it is, in argument, 
raised specially to the article claims, 16 to 21, inclusive, which were 
taken bodily from Rietzel and were never, prior to 1910, claims in any 
form in the Harmatta application. The question is not argued at ail 
by counsel for plaintiff in this case. Whatever may be said respect- 
ing the abandonment or disclaimer of whatever disclosure there was 
in Harmafta's original application of spot welding, as very persuasively 
argued at one time in the proceedings by counsel for the Thomson Com- 
pany, it is true that there was no hint of a demand for article claims 
ùntil 1910. It seems to us inévitable that under the décision in Steward 
V. American Lava Co., 215 U. S. 161, 30 Sup. Ct. 46, 54 L. Ed. 139, 
affirming our own Circuit Court of Appeals, thèse claims (16 to 21) 
must fall, and that a decree in that respect, at least, should run against 
plaintiff. See, also, Yale Lock Co. v. Greenleaf, 117 U. S. 554, 559, 
6 Sup. Ct. 846, 29 L. Ed. 952. 

We prefer to discuss the alleged Rietzel prior use in connection with 
a défense which is peculiar hère, which is, in our judgment, the most 
important, because it not only afïects the interests of the parties im- 
médiate to this case, but it raises a question of great public concern, 
when we consider what thé public relation to a patent grant is. While 
the défense is ostensibly but incidental estoppel, although as to an 
important matter, in eiïect it goes much farther because there is meas- 
urably involved in it the very integrity of the principle of patent mo- 
nopoly. Judge Baker, in Railroad Supply Co. v. Hart Steel Co., 222 
Fed. 261, 274, 138 C. C. A. 23, 36, explaining the reason why a pre- 
sumption of validity of the grant should be indulged, and why priority 
of use must be established beyond a reasonable doubt, called atten- 
tion to the fact that a patent is a "contracl between the government on 
behalf of the people and the patentée," and that it is the fruit of an 
examination "on behalf of ail the people" by public experts. Clearly 
the function of the Commissioner of Patents is to shield the public 
from the imposition of an unjustified monopoly. One is given a patent 
monopoly for 17 years as a premium for a real contribution to science 
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and useful arts. As Chief Justice Marshall said in Grant v. Raymond, 
6 Pet. 242, 8L. Ed. 376: 

"It is the reward stipulated for the advantajrps derived by tlie public for 
the exertions of the indivldual, and is intended as a stimulus to those exer- 

tions." 

No one is entitled to this reward, unless he produces some cogent 
proof that this contribution has first been made by him or in his behalf. 
His proof must be to those appointed to safeguard the public agamst 
an improvident grant. He is protected by a presumption of the valid- 
ity of his grant, and he cannot be allowed to obstruct, directly or in- 
directly, that intelligent and full examination which only secures provi- 
dent action by the public's représentatives. The time within which 
he may enjoy the fruit of an invention by way of monopoly is strictly 
limited by the power of Congress. Défendant claims that the conduct 
of the Thomson Company in the obtaining of the patent to Rietzel, 
and also perpetrated in the Rietzel-Harmatta interférence proceed- 
ings, estops it from asserting priority of Harmatta over Rietzel, and 
from questioning a prior use by Rietzel which would invalidate the 
grant sued on. If that contention is good, plaintiflf's case must fall. 
What are the facts? February 25, 1905, Rietzel, then superintendent 
and gênerai manager for the Thomson Company, applied for a patent 
assigning to his employer. The original spécification stated that it was 
for — - 

"a method of forming an electric welding union between the plane surface of 
a ploce of métal and another pièce of métal and Is especially useful in uuiting 
two plates or sheets of métal at their plane surfaces." 

One claim (No. 8) was broad enough to cover the alleged invention 
of Harmatta. In June, 1908, while the application was on an appeal to 
the Board of Examiners in Chief, from a rejection by the primary ex- 
aminer, the latter found an anticipating référence in Harmatta's Eng- 
lish patent, No. 22,981, of 1903, granted August 25, 1904, upon the 
fîling of a complète spécification July 25, 1904. Thereupon the case 
was remanded upon the insistence of the Thomson Company's counsel 
that they desired to be heard before the primary examiner upon the réf- 
érence. An amendment was then filed in the form of a complète new 
spécification, with an enlarged list of claims (23 in number), manifesta 
ly drawn to meet every conceivable phase bf the Harmatta disclosure. 
In support of the amendment, Rietzel's affidavit of October 23, 1908, 
was filed to the effect that he succesfully practiced the invention in 
the application as amended some time in June, 1904. His practice 
was described in détail. In December, 1908, his claims were rejected, 
particularly upon certain French patents to one Egel, who was Har- 
matta's assignée in France. Thèse patents were published February 
18, 1904. The Harmatta patents in England and France (one of those 
to Egel) made the same disclosures as Harmatta's original spécifica- 
tion in this country. Thereupon, to meet the examiner's rejection, the 
Thomson Company filed Rietzel's affidavit of February 18, 1909, to the 
effect : 

"That pilor to the ISth day of February, 1904, he repeatedly successfully 
practiced the method of fastening two sheets of métal together face to face 
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by weldiiig thom at spots in thelr meeting surfaces by confîning the heating 
electric current passed from one plate to tlie otlier in such spots and localizing 
tlie welding pressure at said spots, as claimed broadly in said application." 

The affidavit further stated that he successfully worked at the plates 
at the factory of the Thomson Company, and in further détail de- 
scribed the character of the practice, relating it undoubtedly to the 
alleged Harmatta invention. Through the assistance of thèse affidavits, 
allowance of the application was obtained, and the patent issued July 
20, 1909, under the No. 928,701, with 15 process claims and 5 article 
claims. The pending Harmatta application (filed December 3, 1905) 
was unnoticeçl. 

: We hâve already noted that the Harmatta application was enriched 
in 1910 by the adoption of a, inumber of the claims from the Rietzel 
grant as the basis for interférence proceedings. To succeed in this 
interférence, it was necessary for Rietzel, who was the junior party, 
to file a preliminary statement to which his évidence should be ad- 
dressed. This must daim ,a successful use antécédent to Harmatta's 
filing date, December 3, 1903. Therefpre, June 14, 1910, Rietzel, pro- 
duced by the Thomson Company, gave a verified preliminary statement 
to the effect that hë conceived the invention set forth in the déclaration 
of interférence in 1897, and that, as nearly as he could fix the date, 
it was successfully reduced to practice in July, 1898, then being first 
explained and disclosed to others, and that the invention had been 
put to a very extensive use in the manufacture of métal work of vari- 
ous kinds. Thereafter the interférence proceedings, declared Apiil 
26, 1910, progressed very slowly with several appeals prosecuted by 
the Thomson Company from the examiner to the Commissioner upon 
a variety of questions raised in the interest of the Rietzel patent. 
Numerous stipulations for extensions of time to introduce testimony, 
often at the manifest application of counsel for the Thomson Com- 
pany, assisted to prolong the controversy. February 9, 1912, it was 
shown that Rietzel was in Europe, whereupon a further extension o£ 
time was obtained, so that Rietzel's testimony in chief was not to close 
until March 11, 1912. By this time the patience of the examiner of 
interférences was becoming somewhat weakened, wherefore an order 
was entered: 

"That no furtlicr extension of Rietzel's time to talie testimony in cliief will 
be granted without a verified sliowing of reasons wby the testimony was not 
taien within the time hereinabove allowed." 

A month later (March 9, 1912), after the entry of this order, and 
only 2 days before Rietzel's time was to expire, a stipulation was filed 
extending the time for taking the testimony for 60 days, supported by 
the affidavit of Charles F. Tischner, a member of the firm of counsel 
représenting the Thomson Company, defending the Rietzel patent, 
to the effect that for more than 6 months negotiations had been pend- 
ing for séttlement of the interférence between the parties, and that the 
affiant, who had had the case in his personal charge for nearly 3 months 
immediately prior to the date of the affidavit (March 9, 1912), had 
been traveling to and from Germany, where he was negotiating for 
the purchase of the Harmatta invention in behalf of the Thomson Com- 
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pany; that the papers transferring the Harmatta application to the 
Thomson Company had been executed and were in transit, to arrive 
in a short time. The affidavit further stated, in face of the admission 
that the owner of the Rietzel patent had practically acquired the Har- 
matta interest, that — 

"It is desired to take testimony In the interférence on hehalf of the party 
Rietzel; that it Is expeeted that sndi testimony can and will be talfen and 
completed witliin the 60 days extension of time now requested, and that the 
reqnost is made in good faith and not for the purpose of delay." 

How can it be said that the statements just quoted from Tischner's 
affidavit are true, and the promise therein offered in good faith ? Later 
we deal with the contract between the Silesia Company and the Weld- 
ing (Thoinson) Company. It is there shown that, at the very time 
Tischner made this affidavit, he himself had closed a negotiation which 
made the statements of the affidavit impossible. Nevertheless, it served 
as a pulmotor for the Rietzel grant for the time being, for it caused 
to be approved a stipulation further extending time (to May 11) to 
take testimony, and undoubtedly was efficacious to effect still another 
delay to July 12. L,ater we note how it saved time to begin another 
suit on the Rietzel patent. When July 12 arrived, Rietzel, of course, 
was in default. The attorneys for the Thomson Company, who had 
in charge the company's Harmatta interests, demanded a hearing on 
a motion for judgment by default on July 23. On July 24 the Thom- 
son Company's Rietzel side of the simulated controver.sy was granted 
2 weeks to show good and sufficient cause why default judgment 
should not be rendered. Not answering this notice, on August 7 prior- 
ity of invention of the subject-matter in issue was awarded to Harmat- 
ta, the senior party, with a limitation of appeal to August 27. There 
being no appeal, the Harmatta patent issued in due course as of the 
date December 3, 1912. The record shows that nothing substantial, if 
anything, stayed the granting of the Harmatta application early in 
1910, except the filing of Rietzel's statement, in the interférence under 
date of June 14, that he had anticipated by successful use Harmatta's 
filing date by a period of 5Y> years; the use being followed by a 
successful réduction to practice in many ways. The delay occasioned 
by this affidavit was extended well into 1912 by that of Tischner. 

The évidence before us shows that Harmatta executed an assignment 
of his application to the Thomson Company in Berlin February 3, 1912, 
undoubtedly while Tischner was there. There is in évidence also a 
contract executed in Berlin between the Thomson Company and the 
Silesia Company, the then owner of the Harmatta application. The 
date (April 3, 1912) to this contract (we hâve only a copy) niust be 
an error, probably for February 3, for we find Tischner, who signed it 
in Berlin for the Thomson Company, swearing, on March 9 and in 
Washington, that it already had been executed. Harmatta's assign- 
ment to the Thomson Company was actually recorded in the Patent 
Office April 5, 1912. In the contract the Silesia Company agrées, 
in considération of $27,500 to deliver an assignment from Harmatta to 
the Thomson Company. Of the considération, $7,500 were to be paid 
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upon the delivery of the assignment, and the balance according topara- 
graph 5 o£ the contract, which âhould be read wth paragraph 6: 

"5. The Welding Company further agrées to pay to the Silosia Company a 
further sum' oï twenty thousana ($20.000) dollars immediately upon the issue 
of a United States patent to the Welding Comyany for the said invention and 
application for patent of said Johann Hannatta, provided said patent is 
granted with the présent claim 1 of the Harmatta application or a elalm of 
equal seope therewith. For identification said claim Is as follows : 'The 
process of electrically welding thin metalUe sheets, which consista in Intro- 
ducing the sheet métal parts to be welded between électrodes, pressing said 
électrodes firmly together and closing the circuit, whereby the specified small 
round, very sharply defined place of welding which answers the purpose of a 
rivet is obtained, substantially as set forth.' 

"6. The Welding Company covenants and agrées to vigorously prosecute 
said application for patent at its own cost and expense, and to use its iitmost 
endeavours and those of its légal advlsors and attornoys to secure the grant 
of said patent with a claim of the scope defined in the flfth clause hereof." 

This claim 1 was originally claim 2 of the application as amended 
January 27, 1910. A further amendment was made when the Rietzel 
claims were taken over for interférence purposes, and it became claim 
1, followed by the claims taken from the Rietzel patent. After the 
interférence was "won" for the Harmatta application, further amend- 
ment dropped this claim. Evidently the expansion, by this last amend- 
ment, of the claims from 15, which was the number existing when the 
interférence was ended, to 21, as allowed, was considered to occupy 
the ground coyered by this claim 1. Under the contract the Silesia 
Company retained certain rights of iniportation, which made it neces- 
sary to it to hâve the patent include the scope of the required claim. 

Although the Thomson Company was already under this solemn 
contractual obligation to discard the Rietzel patent and allow the Har- 
matta patent to issue, for the latter displaces the Rietzel patent to the 
extent that they cônflict, we find it Suing the United States Métal 
Products Company in Ihe United States District Court for the East- 
ern District of New York on a bill of complaint filed March 28, 1912, 
setting up the Rietzel patent and asserting, over the oath of its secre- 
tary, that Rietzel, prior to February 24, 1905. was the inventor of 
useful improvements in welding "since commonly known in the art as 
electric spot or point welding" ; that is, asserting for the Rietzel patent 
precisely the force which the Thomson Company had solemnly agreed 
to allow to Harnïatta's claim. Also, November 17, 1910, while the 
interférence proceedings were continuing, and nearly 5 months after 
the Thomson Company had filed Rietzel's affidavit to anticipate Har- 
matta, this Company, as Rietzel's assignée, began an action in the Cir- 
cuit Court of the United States for the Southern District of New York 
against the National Enameling & Stamping Company for infringement 
of the Rietzel patent, alleging Rietzel to hâve been, prior to February 
24, 1905, "the original and first inventor of certain new and useful 
improvements in uniting component parts of sheet métal structures, 
since commonly known in the art as electric spot or point welding." 
The évidence is also before the court that, during the extended period 
of the interférence proceedings, and while the Rietzel patent had an 
apparent vitality afterwards denied it by concessions of the owner. 
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the Thomson Company asserted it in several instances to the extent of 
demanding and receiving profits upon it as a monopoly, although un- 
der contract to displace it. 

Another curious circumstance, which is of some interest, at least, 
in this connection, appears in the record to this effect : Patent having 
issued to the Thomson Company, as the assignée of Harmatta, after 
this Company, as the assignée of Rietzel, in the interest of the new 
patent, had abandoned aU its solemn insistence of priority in Rietzel, 
and while the appeal in the Boston case was pending, a dlsclaimer 
was filed by that company of claims 1 to 6 and 16 to 20 of the Rietzel 
patent, being claims 1 to 6 and 17 to 21 of the Harmatta patent, and 
a further disclaimer of that part of the final spécification of Rietzel 
which identified broadly the Rietzel invention with that of Harmatta. 
The necessity for the disclaimer was obvions under the circumstances, 
and we are not as much interested in the fact as in the reason which 
was given, as follows: 

"That your petitloner lias reason to boliove that through inadvertence, ac- 
cident, or mistako, and without any fraudulent or deceptive intention, tlie 
patenter, in said letters patent, haw claimed more tlian that of wliich he was 
the original or first inventor or discovcrer." 

This is a remarkable statement, in view of the facts — that twice in 
the process of amending the spécification the clause now disclaimed, 
which was the f oundation for the disclaimed claims, was insisted upon ; 
that even after allowance to Rietzel the spécification and claims, in- 
cluding thèse disclaimed portions, were held up for the two succes- 
sive revisions in the last of which was added one (No. 20) of the 
claims sought to be disclaimed ; that as soon as Harmatta's work be- 
came known, through the English disclosure, Rietzel's counsel oc- 
cupied the ground by amendment and by expanding the claims in num- 
ber from 3 to 23, with a brief asserting very definitely that Harmatta 
was to be anticipated ; that to support this occupation of the Harmatta 
territory Rietzel was made to affirm on oath his priority (affidavit of 
October 23, 1908) ; and that prior to the second of the amendments 
containing thèse now disclaimed matters, and for the évident purpose 
of definitely sustaining them as essential portions of his invention, 
Rietzel was caused to file another affidavit (that of February 18, 1909), 
in which he more specifically identified, as that which he had donc to 
anticipate the disclosures of the Egel (Harmatta French) patent, the 
very things afterwards repudiated, as unintended. How this évident 
taking of Harmatta's ground could hâve been "through inadvertence, 
accident, or mistake" is, in view of thèse facts, beyond compréhen- 
sion. The disclaimer is équivalent to saying that Rietzel's affidavits 
just referred to were fabrications, and wiîlful ones, too, for they 
(especially so in the second) were too particular and pointed to allow it 
to be said of them that their statements were the resuit of "inadver- 
tence." 

In this same connection the mind reverts again to Thomson's affi- 
davit, already referred to, of No^ember 30, 1908, filed to support that 
amendment which was the first to contain this alleged inadvertent and 
accidentai matter. In this affidavit Thomson says : 
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"Tliat he îs fanilllar witli tlio process of electrlc wpldîiifr set forth in tlip 
above-entitled application of A. F. Rietzel for unlting slieets of met^l togi^tlicr 
hy wJiM lias heen kiuywn as the 'spot-ivelding process' aiul wliirli fonns a 
practical substitute for the rivcting of plates together or for otlier mecliaiiical 
expédient for fastening them togctlier face to face. 

"That one of the methods of uniting pièces of métal togethor by riveting, 
and for which the aforesaid spot-welVling process forms a valnable sub- 
stitute was patented by him by United States letters patent dated January 
8, 1880, patent No. 396,015." 

Thèse paragraphs précède the one already quoted, in which Thom- 
son endeavors to contradict the import of the spécification in his 
patent 396,015. Thomson, when he gave this affidavit, surely knevv 
that Rietzel was being made to claim the things which were af terwards 
disclaimed. He was not only then and at ail times an officer of the 
disclaimant, but its expert on thèse very matters. 

The question of the candor and good faith of this disclaimer grows 
in seriousness when we recall that it was upon thèse identical features 
of the Rietzel patent that the Thomson Company brought the two suits 
above referred to and proceeded to issue many licenses, and further, 
when we note that Harmatta's allowance was stalled for more than 
two years by a further répétition of the "inadvertence, accident, or mis- 
take" in the shape of Rietzel's affidavit of June 7, 1910, filed in the 
interférence proceedings. The "invention set fprth in the déclara- 
tion of interférence," which his assignée (the Thomson Company) had 
him then swear he conceived more than a dozen years before, was, 
as the counts in the déclaration show, precisely that which the spécifi- 
cation paragraph and the claims now attempted to be disclaimed were 
in the application to cover. It was to maintain them that the affidavit 
was filed. The statement in the disclaimer, explaining why Rietzel 
took Harmatta's ground, is plainly untrue; it is difficult to resist an 
impulse to say that it is deliberately untrue. The Thomson Company 
made a record which very plainly belles its assertions. The incident 
is more illustrative than directly applicable to the spécial défense in 
question, but its illuminative powçrs are very important. 

The Thomson Company will hâve made this "inadvertence, accident, 
or mistake" extremely profitable, if plaintifï is allowed to maintain its 
Harmatta patent, for then it will follow that it has obtained protection 
of its monopoly of this invention from July 20, 1909, to December 2, 
1929. It is clear to this court that such a resuit, upon this record, 
should not be allowed to follow through the favorable adjudication of 
plaintifï's right to maintain action on the Harmatta grant. It seems 
to us clearly against public policy and subversive of équitable prin- 
ciples to give plaintifï a decree which, in sustaining this patent, will 
operate to give it a monopoly not sanctioned by law. 

Pomeroy (Equitable Jurisprudence [3d Ed.] vol. 2, § 805), upon 
authority of many décisions, sums up the conditions which must be met 
that équitable estoppel may exist as f ollows : 

"(1) There must be conduct— acts, language, or silence — amounting to a 
représentation * * * of material facts. (2) Tbese tacts must be knowu 
to the party estopped at tlîe time of his said conduct, or at least tlle circum- 
stances must be sucli that knowledge of them is necessarily iniputed to him. 
(3) ïhe truth concerning thèse facts must be unknown to the other party 
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clniming Iho bencfit of the pstoppol, at the time whcn such condnct was done, 
and at the time wlion It was acted iipon by hini. (4) The coiiduct imist be 
doue with the intention, or at least with the expectation, that it will be acted 
npon by the other party, or under snch circum.stauccs that it is botli natural 
and probable tliat it will be so acted upon. * * * (5) The conduct must 
be relied upon by the other party, and, thus r(>lying, he must be led to act 
upon it. (6) He must in fact act iipon it in such a manner as to change liis 
position for the worse." 

Each of thèse six conditions are présent in this record, when we con- 
sider that a patent grant is adverse to the public, which is a party to 
the allowance through représentation. The disclaimer which we liave 
just been considering is to be regarded in connection witli Pomeroy's 
fourth requisite, that "the conduct must be done with the intention, or 
at least with the expectation, that it will be acted upon by the other 
party," etc. Of course, when the Thomson Company caused the 
Rietzel application to be amended to cover the Harmatta territory, and 
obtained from him the two affidavits under considération, and from 
its welding expert, Thomson, another, the purpose was to affect the 
judgment, in thèse précise matters, of the public's représentatives in 
the patent office. So, also, that was the object of Rietzel's affidavit in 
the interférence, as well as that of Tischner, asserting that it was pro- 
posed, in good faith, to show, if the time for taking testimony were 
further extended, that Rietzel had priority over liarmatta — an affida- 
vit made immediately foUowing affiant's return from Europe, where, 
for his principal, he had entered into a contract to perform which made 
it impossible to meet the terms of the promise in his affidavit, The 
purpose of thèse affidavits was to vitalize, against opposition, the 
Rietzel claim of monopoly to precisely the features of invention which 
were afterwards attempted to be disclaimed. They effected their ob- 
vious purpose, to the great advantage of the Thomson Company, which 
the latter pugnaciously held until, obtaining the Harmatta interests, it 
no longer needed the protection of the Rietzel grant. 

To allow the affidavits to be repudiated now is to allow plaintiff 
to take advantage, to the disadvantage of the public, of what it now 
would admit was its own wrong against the public. The case before 
us is in principle covered by Union Manufacturing Co. v. Lownsbury, 
Fed. Cas. No. 14,368. Either the Rietzel affidavits state the truth, 
or they were deceptive — intentionally so, or most recklessly devised 
and employed. If they state the facts, we hâve in the circumstances 
a prior use displacing Harmatta as an inventer. If they are subject 
to critici.sm as untrue, the plaintifï, who is intelligently responsible for 
them, is in this court with unclean hands. It cannot be heard to plead 
a culpability from which it so greatly profited. It is fair to Rietzel to 
say that he had no part in the disclaimer. He was not aware that even 
Harmatta had prevailed over him in the interférence until so advised by 
this suit. We must hold that plaintifï has estopped itself to deny 
priority in Rietzel which it so frequently and pertinaciously asserted 
against the public for years, and that the estoppel is available to de- 
fendant hère. This alone defeats plaintifï's demand for a decree. 

It is difficult to understand how the Patent Office should hâve al- 
lowed itself, without investigating the truth of Rietzel's claim of prior 
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use, to allow by default to Harmatta the invention, after it was ap- 
prised that both sides were occupied by precisely the same interest, 
and that to the Thomson Company there was a very great advantage 
that the office should quietly act as it did. No matter what the Office 
practice was, hère it operated to give Harmatta's assignée an undue 
advantage over the public. 

A decree may enter, finding the patent invaUd, and dismissing the 
biU. 



MINERALS SEPARATION, Limited, v. MIAMI COPPBR CO. 

(District Court, D. Delaware. Jiily 13, 1920. On Application to File Supple- 
mental Bill, July 29, 1920.) 

No. 331. 

1. Patents <S=>336(4) — Cftntempt proceeiling not appropriate to tleterinine 
new infringeineiit of patent. 

A proceeding for contempt for violation of ata injunction restraining 
Infringement of a patent for a process, by the nse of new processes adopteil 
by défendant since the decree, held not appropriate for determining 
the question of infringement by the new processes, in view of their nature 
as disclosed by the pétition. 
3. Patents ©^^^'SlOdO) — New infringenients after interlocutory decree reaehed 
only by new bîll. 

Where, after an interlocutory decree adjudging Infringement of a 
patent for a process and granting an injunction, défendant adopted new 
processes, which complainant claims inf ringe, it cannot obtain relief against 
tiiem by supplemental bill, but must proceed before the master in the 
accounting proceedings or by original bill. 

In EqUity. Suit by the Minerais Séparation, Limited, against the 
Miami Copper Company. On motion of défendant to dismiss pétition 
for contempt, and motion by complainant for leave to file supplemental 
bill. Pétition for contempt dismissed, and leave to file supplemental 
bill denied. 

Order affirmed 269 Fed. 265. 

Henry D. WilHams, William Houston Kenyon, and Lindley M. Gar- 
rison, j.11 of New York City, Joseph C. Fraley, of Philadelphia, Fa., and 
Thomas F. Bayard, of Wilmington, Del, for plaintifï. 

Charles Neave, of New York City, and John F. Neary, of Wil- 
mington, Del., for défendant. 

MORRIS, District Judge. This cause was last before this court 
upon an application by the plaintifï for leave to file a supplemental 
bill. 264 Fed. 528. 'ihe plaintifï now charges by pétition that the pro- 
cesses em.ployed by the défendant since it stopped using the three pro- 
cesses heretofore adjudged to be infringements are also infringements, 
and prays that the défendant be adjudged guilty of contempt and/or 
that a further injunction be issued, specifically enjoining and restrain- 
ing the défendant from using such processes. 

The défendant by its answer dénies that the new methods inf ringe 
the patents sued upon, and moves that the rule to show causé bè vacat- 
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ed and the pétition dismissed, upon the ground that, due to the charac- 
ter of the new processes, the présent procédure is inappropriate for the 
détermination of the questions raised. The plaintifï contends that it 
appears from the facts alleged that the new methods are the same in 
principle as those adjudged to infringe, and that the défendant has 
made only a substitution of équivalents resulting in a mère colorable 
change in the process, while the défendant contends that those facts 
disclose that it no longer uses the agitation of the patent. Much tes- 
timony touching the processes in question has been introduced by 
the plaintiff before the master upon the accounting now being had. 
In fact, it is conceded that little testimony of any other nature has 
so far been presented. 

[1] The présent issues do not seem to make necessary a review of 
the cases upon contempt, or those in which the procédure by supple- 
mentary injunction has been recognized. Although embarrassed by the 
fact that I do not possess the full knowledge of the intricate facts of 
this case that might hâve been gained, had the testimony and argument 
in the main cause been heard by the court as now constituted, I am 
nevertheless satisfied that the facts set up by the pétition are not of the 
character required to sustain a judgment of contempt. Nor do I 
find that the practice of enlarging an injunction or granting a supple- 
mentary injunction has been adopted in this circuit. But, be that as 
it may, in view of the nature of the new processes used by the défend- 
ant as charged by the pétition, the questions raised thereby, and the 
décision of the Circuit Court of Appeals in this case (244 Fed. 752, 
157 C. C. A. 200), I am of the opinion that the plaintifï must obtain 
the relief to which it is entitled, if any, touching the new processes, 
either through the proceedings now being had before the master and 
the decree to be entered thereon, or by a new bill, and not otherwise. 
Which of thèse procédures is the proper one under ail the circumstanc- 
es, or whether both must be resorted to, one as to some of the processes, 
and the other as to the remaining processes, need not now be deter- 
mined. 

An order vacating the rule and dismissing tbe pétition may be sub- 
mitted. 

On Application to File Supplemental Bill. 

This case is again before the court upon an application of the plain- 
tifï for leave to file a supplemental bill, charging the défendant with 
new acts of inf ringement since its discontinuance of the three processes 
heretofore adjudged to be infringements. 244 Fed. 752, 157 C. C. A. 
200. 

[2] When considering the application heretofore made by the plain- 
tifï that the défendant be adjudged guilty of contempt and/or that 
a further injunction be issued specifically enjoining and restraining 
the défendant from using the processes therein set forth, I arrived 
at and stated the conclusion that — 

"In vlew of the nature of the new processes used by the défendant as 
charged by the pétition, the questions raised thereby, and the décision of 
the Circuit Court of Appeals in this case (244 Fed. 752, 157 C. C. A. 200), 
I am of the opinion that the plaintlfC must obtain the relief to which it is 
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entitled, If any, touchîng the new processes, elther through tlie proeeedings 
now being had before the master and th^ decree to be entered thereon, or 
by a new bill, and not otherwise. Wliich of thèse procédures is the proper oiio 
undei" ail the circumstances, or whether botlx must be resorted to, one as to 
some of the processes, and the otlier as to the remaining processes, need not 
now bé determined." 

The words "new bill" were thereiri used to indicate a new original 
bill. I hâve considered the argument made in support of the plain- 
tiff's présent application, and find nothing therein justifying a conclu- 
sion différent from that at which I arrived when considering the péti- 
tion hereinbefore mentioned. 

The présent application must therefore be denied. 



UNITED STATES v. PETERSON et al., and four other cases. 

(District Court, W. D. Washington, N. D. October 18, 1920.) 
Nos. 5245, 5350, 5568, 5570, 5573. 

1. Criminal law <®=201 — Intoxicating liquors <S=13 — Conviction under state 

iaw bar to prosecution under National Prohibition Act. 

Section 2, of the Eighteenth Amendment to the Constitution, providing 
that "the Congress and the several states shall bave concurrent power 
to enforce this article by appropriate législation," does not conter power 
on state courts to enforce a congressional act, but on the Législature of a 
state to enact législation, not inconsistent with congressional législa- 
tion, for enforeement of the amendment ; and a défendant who bas been 
con\'icted in a state court for violation of such a state statnte, whether 
enaeted before or since the amendment, eannot be again prosecuted in a 
fédéral court on the same facts for violation of the National Prohibition 
Act. 

2. Criminal law <S=>301 — Conviction under municipal ordinanc© not bar to 

prosecution under National Prohibition Act. 

A conviction for violation of a municipal ordinance is not a bar to a 
prosecution in a fédéral court for violation of the National Prohibition 
Act, based on the same facts. 

Criminal prosecutions by the United States against Gus Peterson and 
Ernest Wickstrom, with four other cases. On pleas in bar. Sustained 
in two cases; overruled in three cases. 

Robert C. Saunders, U. S. Atty., of Seattle, Wash. 
John F. Dore, of Seattle, Wash., for défendants. 

NETERER, District Judge. Thèse cases are submitted together. 
The défendants in the several cases are charged with violation of the 
National Prohibition Act. Pleas in bar hâve been filed by each of the 
défendants in causes 5245 and 5568, setting fôrth conviction in the 
state court upon the same facts, and in causes 5573, 5570, and 5350, 
convictions in municipal courts upon the same facts. Thé sufficiency 
of the pleas is challenged. 

The Washington Prohibition Law (Laws 1915, c. 2, p. 2) is more 
stringent in its provisions as to possession and use of intoxicating liq- 
uors than the National Prohibition Act (41 Stat. 305). It is sometimes 
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called a "bone-dry" law. To the same effect is the city ordinance. 
The question for décision is : What, i£ any, relation do the state law 
and city ordinance bear to the national act? 

The Eighteenth Amendment to the Constitution reads: 

"Section 1. After one year from the ratification of thls article the manu- 
facture, sale, or transportation of Intoxicating liquors withln, the importa- 
tion thereof into, or the exportation thereof from, the United States and ail 
territory subject to the jurisdiction thereof for beverage purposes Is hereby 
prohlblted. 

"Sec. 2. The Congress and the several states shall hâve concurrent power 
to enforce thls article by appropriate législation." 

The Suprême Court, in Rhode Island v. Palmer, 253 U. S. 350, 40 
Sup. Ct. 486, 64 Iv. Ed. 946, decided June 7, 1920, said : 

"6. The flrst section of the amendment * • * is oporatlve throughout 
the entire territorial llmits of the United States, binds ail législative bodies, 
courts, public oflicers, and individuals withiu those llmits, and of Its own 
force invalidâtes every législative act, whether by Congress, by a state Légis- 
lature, or by a territorial assembly, which authorizes or sanctions what the 
section probibits. • • « 

"9. The power confided to Congress by that section [2], while not exclu- 
sive, is territoriaily coextensive with the prohibition of the flrst section, 

* • * and is in no wise dépendent on or affected by action or inaction 
on the part of the several states or any of them." 

Section 2, article 6, Constitution, provides : 

"That thls Constitution and the laws of the United States, and the laws 

* * ♦ made In pursuance thereof, * • * ghall be the suprême lave of 
the land." 

Section 2, art. 18, and section 2, art. 6, must hâve harmonious rela- 
tion, since no express déclaration in the amendment was made, nor 
are the provisions necessarily inconsistent. The national législation, 
theref ore, is paramount, and the state laws, when in conflict, must 
yield, Ballaine v. Alaska N. Ry. Co., 259 Fed. 183, 170 C. C. A. 251, 
an^ cases cited. Much "hewilderment" is created by "concurrent pow- 
er to enforce by proper législation," granted by section 2, art. 18. This 
is a conferred power, not upon courts of the state, giving them con- 
current jurisdiction to enforce a congressional act, but primarily a 
power conferred upon the state Législature, and through it upon the 
state courts, by such législation as it may enact in harmony with the 
National Prohibition Act, to enforce article 18, and while the amend- 
ment "of its own force repeals" ail inconsistent laws, it préserves in- 
violate laws of the state consistent with its provisions. 

[1] The state, then, may by appropriate législation exert its power 
to enforce article 18, either by new législation or appropriate exist- 
ing législation. Neither article 18 nor the Congress sought to destroy 
any existing remédies by a state to curb the drink evil, and where 
existing remédies are provided by a state, available for the enforce- 
ment of article 18, and in harmony with the Prohibition Act, supra, 
the power of the state, through its courts, may be invoked, and a con- 
viction in a state court for conduct which is in violation of the Pro- 
268 F.— 55 
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hibition Act, supra, îs a bar to a prosecution in the fédéral courts. It 
seems manifest that it was not the intent that a person should be 
punished by the state and fédéral law for the same offense. 

[2] The concurrent power given to the state does not, however, 
authorize the state to delegate that power to municipalities. It is a 
power which must be exercised by the state itself. Everett School 
District v. Pearson et al. (D. C.) 261 Fed. 631. The state may con- 
fer power on municipal courts and officers to enforce under state au- 
thority article 18, but it has not done so. A conviction for violation of 
a municipal ordinance, pursuant to grant of power given by the state 
is not a bar to a prosecution in the fédéral court for violation of the 
provisions of the National Prohibition Act. 

The plea to No. 5245 and No. 5568 is sustained, and to Nos. 5350, 
5573, and 5570 is overruled. 



UNITED STATES v. TWO CANS OF OIL OF SWEET BIBCH AND THREB 
CANS OF OIL OF GAULTIIEBIA. 

(District Court, 8. D. New York. March 10, 1920.) 

Droggists <^=>ll^Food <S=>24— Granting motion to release misbranded prod- 
ucts under bond dbcretionary. 

Motion of claimant ot food products, aelzed on libel to condemn as mis- 
branded, for release of the products under bond pursuant to Food and 
Drugs Act, g 10 (Comp. St. § 8726), would, under the discrétion conferred 
by the permissive language of that section, be deaied, where, although 
the articles seized were not deleterlous, tbéy had a much lower market 
value than the articles which the false labels described, the mlsbranding 
was fraudulent and Injurious to competitors in the trade, and claimant 
had been convicted of a similar offense before, and had numerous other 
proceedings pending agalnst him. 

Forfeiture under Food and Drugs Act. Libel by the United States 
for the seizure and condemnation of two cans of oil of sweet birch and 
three cans of oil of gaultheria ; T. J. Ray, claimant. On claimant's mo- 
tion for release of the product under bond. Motion denied. 

On December 9, 1919, the United States attorney for the Southern district of 
New York, acting upon a report by the Seeretary of Agriculture, ftled in the 
District Court of the United States for that district a libel for the seizure and 
condemnation of two cans, each containing 60 pounds, of a product purport- 
ing to be oil of sweet birch, and three cans, each containing 30 pounds, ol a 
product purporting to be oil of gaultheria, conslgned November 12, November 
13, and November 20, 1919, remaining unsold in the original unbroken pack- 
ages at New York, N. Y., alleging that the article had been shipped by T. J. 
Ray, Johnson City, Tenn., and transported from the state of Tennessee into 
the state of New York, and charging adultération and mlsbranding in viola- 
tion of the Food and Drugs Act (Comp. St. §§ 8717-8728). The alleged birch 
oil was labeled in part, "Oil Sweet Birch U. S. P." The alleged oil of gaul- 
theria was Invoiced as "Wintergreen lieaf OU (Gaultheria)." Analyses of 
samples of the articles by the Bureau of Chemistry of the Department of 
Agriculture showed them to contain synthetic methyl salicylate. 

Adultération of the articles, considered as drugs, was alleged in the libel, for 
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the reason that they were sold under names rccognized in the United States 
Pharmacopœia and difFered from the Pharmacopœial standard of strength, 
quality, and purity as tlierein laid down, and further in that their own strength 
and purity fell below the prol'essed standard or quality under which they were 
sold. Adultération of the articles, considered as foods,was alleged, for the 
reason that synthetie methyl salicylate had been mixed and packed therewith, 
so as to reduce, lower, and injuriously aftect their quality and strength, and 
had been substituted wholly or in part for sald products. 

Misbrandlng of the article purporting to be oil of gaultheria; and invoiced 
as "Wintergreen Leaf Oil (Gaultheria)," was alleged, for the reason that 
the product was represented as being derived solely from wintorgreen leaves, 
a représentation false and misleading when applied to a product consisting in 
part of synthetie methyl salicylate. Misbranding of this product, considered as 
a drug, was alleged, for the reason that it was an imitation of, and offered for 
sale under the (distinctlve) name of, anotiier article, to wit, oil of gaultheria. 
Misbranding of the article, considered as a food, was alleged, for the further 
reason that it was an imitation of, and offered for sale under the distiuctiye 
name of, anothcr article, to wit, oil of gaultheria. 

Misbranding of the product labeled "Oil Sweet Birch" considered as a drug, 
was alleged in the libel, for the reason that it was an imitation of, and offered 
for sale under the name of, another article, to -wit, oil of sweet birch. Mis- 
branding of the article, considered as a food, was alleged, for the reason 
that it was an imitation of, and offered for sale under the distinctive name of, 
another article, and for the further reason that the packages containing the 
product bore a statement, to wit, "Oil Sweet Birch," regarding the product con- 
tained therein, which statement was false and misleading — false in that 
the article was not composed wholly of oil of sweet birch, but, on the con- 
trary, consisted partly of synthetie methyl salicylate derived from sources 
other than sweet birch, and misleading, in that it led the purchaser to believe 
that such product was composed wholly of oil of sweet birch, whereas it con- 
sisted in part of synthetie methyl salicylate, derived from a source other than 
sweet birch. 

On December 23, 1019, the said T. J. Ray, Newland, N. C, filed his claim for 
the product and also a stipulation for costs. Thereafter said claimant, by his 
attorney, filed a motion for the release of the product under bond. On Feb- 
ruary 27, 1920, the matter having come on for the disposition of said motion, 
after arguments by counsel, the matter was taken under advisement and on 
March 10, 1920, said motion was denied. 

John F. Yawger, of New York City, for claimant. 

AUGUSTUS N. HAND, District Judge (after stating the facts as 
above). The claimant transported in interstate commerce the above- 
named merchandise, which was misbranded. The articles seized had 
a much lower market value than the articles which the false labels 
described. They were branded as oil of birch and oil of wintergrçen, 
which are used in the manufacture of confectionery. The imitations 
so branded contained but a small percentage of the ingrédients, and 
consisted mainly of a chemical of différent composition. 

The claimant asks to he allowed to furnish a bond and to hâve the 
merchandise released, so that he can sell itby correct description. It 
is not denied that the merchandise is not deleterious. The release of 
thèse articles after bond is in my opinion discretionary with the court. 
Section 10 of the Food and Drugs Act (Comp. St. § 8726) .provides that 
any article of food that is adulterated or misbranded and is a subject 
of interstate commerce "shall be liable to be proceeded against in any 
District Court of the United States within the district where the same 
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is found, and seized for confiscation by a process of libel for conderana- 
tion." There follows, in a subséquent clause in section 10, supra, a pro- 
vision empowering "the court * * * by order [to] direct that such 
articles may be delivered to the owner thereof." 

This is not mandatory, but clearly permissive. The claimant hère 
bas been convicted of a similar oiïense before, and lias numerous other 
proceedings pending against him. I regard the application as addressed 
wholly to my discrétion, and I décline to exercise it in favor of the 
claimant under existing circumstances. The misbranding was fraudu- 
lent and injurions to competitors in the trade. 

The motion to release on bond is denied. 



In re JOHN H. PARKER CO. 

(District Court, N. D. Ohlo, E. D. March, 1920.) 

1. Bankruptcy <§=>140(î'é) — Subcontractor's title to material did not pass t» 
bankrupt contrattor. 

Where a subcontractor agreed to furnish labor and materlals and coii- 
struct a floor in a bnilding, and stored tlie materials on the premises until 
^York could be commenced, held, that title to the materials did not pass to 
the contracter, and that its receiver in bankruptcy secured no right 
thereto. 
3. Bankruptcy <S=»212 — Storage charges for material successfully daimed by 
subcontractor against receiver charged to subcontractor. 

Where a subcontractor established its rlght to certain building ma- 
terial against the contractor's receiver in bankruptcy, the charges for 
storing the material prier to flllng of the réclamation ' pétition will be 
charged against the subcontractor. 

In Bankruptcy. In the matter of the John H. Parker Company, 
bankrupt. Pétition hy the United Cork Flooring Company to reclaim 
Personal property in receiver's possession. On receiver's exceptions to 
spécial master's report. Exceptions overruled, and report confirmed. 

Charles Nadler and F. S. Shulman, both of Youngstown, Ohlo, for 
receiver. 

McKairi & Ohl and Wm. W. Ziinnierman, ail of Youngstown, Ohio, 
for. United Cork Flooring Co. 

WESTÊNHAVER, District Judge. This matter is before me on 
exceptions to the report of Paul E. Carson, spécial master, to whom 
this matter was referred, findihg that the United Cork Flooring Com- 
pia;ny is the owner of certain personal property in the possession of the 
receiver. This Flooring Company on June 8, 1917, made a subcontract 
with the John H. Parker Company, the principal contractor, to furnish 
the labor and materials and install a floor in the Butler Art Gallery, at 
Youngstown, for the construction of which the Parker Company was 
principal contractor. Pursiiarit to this contract, the Flooring Company 
specially manufactured in its own plant certain cork tile, and shipped 
same, together with certain other necessary materials, by railroad 
freight to its own order and address at Youngstown, Ohio, care of the 
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Butler Art Galleiy. When thèse materials arrived, the building had 
not yet progressed to the point where the flooring could be installed, 
and the superintendent of the Parker Company, at the request of the 
Flooring Company, unloaded thèse materials and stored them on the 
art gallery premises, where other inaterials to be used in this construc- 
tion were stored. After the Parker Company became bankrupt, and 
the receiver was appointed, this receiver, finding thèse materials in the 
original packages, stored the same. The Flooring Company's contract 
entitled it to be paid on estimâtes 85 per cent, for labor and materials 
only as the materials were placed and installed in the building. Shortly 
before bankruptcy of the Parker Company it sent to the Flooring Com- 
pany a note for $1,200, which the Flooring Company contends was re- 
ceived after bankruptcy and was never accepted. In point of fact the 
note was retnrned. 

[ 1 ] The f oregoing material f acts are ail found by the spécial master 
and are fully supported by the testimony. Upon thèse facts I agrée 
with the master's conclusion of law. The title to thèse materials never 
passed to the Parker Company and still is in the Flooring Company. 
The authorities and légal principles relied upon by counsel for the re- 
ceiver are applicable only to a contract of sale when possession has 
been delivered to the vendee, and the réservation of title has the efifect 
in law of making the sale conditional or creating a chattel mortgage. 
In that situation, conditional sales contracts and chattel mortgages are 
void as against the vendee's creditors unless recorded. 

Thèse principles of law hâve no application to the foregoing facts 
because there was no contract of sale ; but, on the other hand, the ma- 
terials are and were intended to be the property of the Flooring Com- 
pany until they became the property of the art gallery by being used 
in constrncting a building on its premises. Even if a note had been 
given and accepted, it would be regarded only as an advance payment 
on a contract yet to be performed, and would not bave the effect of 
changing the nature of the contract or converting it into a sale of 
materials. 

[2] The exceptions will be overruled and the report will be approved 
and contirmed. The costs of this proceeding will be imposed upon the 
bankrupt estate. An order will be made directing the materials to be 
delivered to the Flooring Company upon the payment by it of storage 
charges. Thèse latter charges were necessary for the préservation of 
this property prior to the filing of the Flooring Company's réclamation 
pétition and pending the détermination hy the court of the controversy 
respecting the title. They were expenditures really made for the bene- 
fit of the Flooring Company and should be paid by it. 

An exception may be noted on behalf of the receiver. 
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JENKINS et al. V. UNITED STATES EMEEGENCY FLEET CORPORA- 
TION. 

(District Court, W. D. Waisliington, N. D. June 29, 1920.) 

l. Seamen €=')' — Port of discharge iiorth of Cape Hatteras îs Atlantic port. 

Under shipping articles for a voyage from New York "to a final port 
of discharge in tlie United States north of Cape Hatteras," hcld, tliat 
sucli port was ono on tlie Atlantic coast. 

3. Seamen <2=>13 — Entitled to traiisportation to port of discharge. 

Wliere seamen signod for a voyage from New York to "one or more 
ports in Soutli America * * * and such otlier ports or places in 
any parts of the woi-ld as tlie master may direct and back to a final 
port of discharge in the United States nortli of Cape Hatteras," and the 
sliip fnlly discharged her cargo and reloaded at Tacoma and Seattle, and 
on refusai of the seamen to sign for a new voyage to Cuba discharged 
them, held, that tliey were entitled to transportation to New York. 

In Admiralty. Suit by I. W. Jenkins and others against the United 
States Etnergency Fleet Corporation. Decree for libelants. 

James Kiefer, of Seattle, Wash., for libelants. 

Robert C. Saunders, U. S. Atty., and Howard G. Cosgrove, both of 
Seattle, Wash., for respondent. 

NETERER, District Judge. On February 11, 1920, at the port of 
New York, the crew and master of the steaniship Lake Flynus, oper- 
ated by the United States Shipping Board Eniergency Fleet Corpora- 
tion, sîgned shipping articles bound — 

"From the port of New York to one or more ports in South America, via 
coastwisc ports and such other ports or places in any parts of the world as 
the master may direct, and back to a final port of discharge in the United 
States, north of Cape Hatteras." 

The vessel sailed to South American ports, and then sailed to and 
delivered ail of her cargo at the port of Tacoma, then sailed to the 
port of Seattle, where the vessel underwent repairs about the first of 
JunCj, 1920. Because of repairs being made upon the vessel, the crew 
was'not fed upon the vessel after June 6, 1920, and the men were 
furnished, upon demand, funds with which to pay their board on shore. 
Some of the men, prior to June 15th, requested to be discharged, 
claiming that the voyage had ended. A full cargo is loaded on the 
vessel for Cuba (a foreign port), and the men hâve been requested to 
"sign for the voyage," and declined. 

The seamen, after refusai "to sign," were requested to report at 
the shipping commissioner's ofifice and receive their wages. Men were 
employed to take the placé of the men who had requested to be re- 
lieved. AU of the men reporting at the shipping commissioner's office 
declined to receive the wages, unless furnished transportation to Nevf 
York, the port of final discharge. 

[1] It is contended on the part of the libelants that the port of 
Tacoma, where the entire cargo was discharged, was the final port of 
discharge, or at any rate the discharging of the entire cargo, and the 
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taking of the new cargo for the port of Cuba, was such a déviation 
from the voyage as abrogated the shipping articles and relieved the 
seamen from further service. The respondent contends that under the 
articles the ship had the right to call at the port of Tacoma or Seattle, 
to discharge or take cargo as it savi^ fit, inasmuch as the shipping 
articles provided that the ship may go to any port in the world, and 
the port of final discharge vi^as definitely stated in the articles as north 
of Cape Hatteras, which ail of the évidence shov^^s means on the 
Atlantic Coast, and that, while the respondents agreed to the discharge 
of the libelants who so desired, it is not willing to pay transportation 
to New York. 

[2] It is shown that the libelants were requested to sign "new arti- 
cles" and refused. The shipping commissioner, on request of the 
agent of the respondent for a décision found that the seamen were en- 
titled to transportation to New York. This fact, though, is not mate- 
rial hère, except to show what the relation of the seamen to the 
voyage was considered to be by ail parties. The vessel considered 
the voyage ended, or it would not hâve required the signing of the 
shipping articles as testified to by libelants, and not denied. The mas- 
ter, who, it is said, made this request, was not called, nor was his ab- 
sence explained. The men were discharged through no act of com- 
mission or omission which would warrant such discharge. This was not 
the port of final discharge, and the men were not requested to con- 
tinue on the voyage under the articles, but were requested to sign new 
articles for a new voyage. The vessel by its own conduct fixed the 
status of the men with relation to this proceeding, and they are entitled 
to their wages and board during détention, and transportation to New 
York, to such as désire to go to New York, 



In re DAT. 

(District Court, N. D. Georgia. November 27, 1920.) 
No. 660G. 

1. Bankruptcy <©=»407(5) — Obtaining of crédit on faJse statements ^ound for 

denying discfaarge, though debt would not be released. 

Bankruptcy Act, § 14b (Oomp. St. § 1)598), specifying the obtalning of 
crédit oh a false statcment in writiiig maile for tliat purpose as ground 
for déniai of a discharge, and section 17 (section 9601), providiug that 
liabilities for obtalning property by false pretenses are not released by a 
discharge, are not niutually exclusive, or even in pari materia, and sudi 
obtalning of crédit is ground for denying discharge, though the debt so 
contracted would not be released by the discharge. 

2. Banliruptcy <êï=»407 (5) — Obtaining crédit on false statements is grouiid for 

déniai of discharge to any bankrupt. 

Bankruptcy Act, § 14b (Comp. St. § 9598), provlding for déniai of a 
discliarge to one obtaining crédit on a false statement in writing made 
for that purpose, Is not limited to marchants, but applies to ail who ask a 
discharge in bankruptcy. 

<gs»For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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3. Bankruptcy <S=>407(5)— Obtaining crédit by any material false statement 
of fact in wrifcing is ground for déniai of discharge. 

Bankruptcy Act, § 14b (Comp. St. § 9598), relative to the obtalniiig of 
crédit on false statemeuts in wrlting, is not confinecl to statemeuts of jou- 
erai flnancial condition, but covers any material statement of fact made in 
wrlting to the creditor to induce the crédit. 

In Bankruptcy. In the matter of Albert Lee Day, bankrupt. On 
application for a discharge. Discharge denied. 

E. M. Habersham and W. I. Heyward, both of Atlanta, Ga., for 
objecting creditors. 

Westmoreland & Smith, of Atlanta, Ga., for bankrupt. 

SIBLEY, District Judge. [1],The application for a discharge is 
met by a creditor's objection, supported by proof that part of his 
debt represents a crédit extended on the faith of a written statement of 
financial condition made by the bankrupt to the creditor, wherein the 
bankrupt states his liabilities to be about $5,000, whereas his schedule 
in bankruptcy shows that they vvere at the tinie over $60,000. The 
contention of the bankrupt is that, while this matter may make a 
case of a "liability for obtaining property by false pretenses or false 
représentations," which will be unaffected by a discharge under Bank- 
ruptcy Act, § 17, as amended (Comp. St. § 9601), it cannot also be 
urged as a ground for denying a discharge under section 14b, and that 
the creditor's remedy is under the former and not the latter section, 
which are mutually exclusive. 

[2, 3,] Although section 17 can hâve no application to a bankrtipt 
who has been refused a discharge under section 14b, I do not think 
the two sections are mutually exclusive, or even in pari materia. Sec- 
tion 17 is for the benefit of the creditor whose claim is covered thereby, 
and to be invoked by him only. It comes into opération only after the 
bankruptcy court has donc its work, and can hardly ever be applied 
by such court, unless in a second bankruptcy. Section 14b is addressed 
to the bankruptcy court only, and is not for the benefit of any particu- 
lar creditor or class of creditors, and by its express terms may be in- 
voked on any application for discharge by the trustée or other party 
in interest to entirely defeat the discharge. The purpose of the sec- 
tion is to préserve the discharge feature of the Bankruptcy Act 
from abuse, and deny its benefits to one who has shown himself un- 
worthy of them in any of the ways specified in the section. The sec- 
tion is at bottom one of penalty or forfeiture, and one of the things 
penalized is the commercial dishonesty manifested by obtaining a créd- 
it on a materially false statement in writing, made to induce the créd- 
it. This section, having its own purpose, must be construed accord- 
ing to its own terms, and independently of section 17. There is noth- 
ing in the words of the provision in question, nor in the history of 
its adoption and its amendment, to confine it in its application to mer- 
chants, as hère contended. It applies to ail who ask a discharge in 
bankruptcy. Nor is it to be confined to statements of gênerai financial 
condition, but covers any material statement of fact made in writing to 
the creditor to induce the crédit. It covers the case at bar. 

©=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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This conclusion accords with that reached by this court in Re Reed, 
256 Fed. 412. It accords, also, with the statement of the law made by 
the Circuit Court of Appeals of the First Circuit in Robinson v. Willis- 
ton, 266 Fed. 970, in holding that the giving of a bad check did not 
bar a discharge only because there vvas no express written statement, 
but only an inferential one. The case of In re Hudson (D. C.) 262 
Fed. 778, involving the giving of a mortgage on property not owned by 
the mortgagor, was correctly decided according to the Robinson Case. 

The discliarge is denied. 



UNITED STATES v. FORTMAN. 

(District Court, W. D. Oldïihoiuii. June 24, 1920.) 
No. 2204. 

Internai revenue <S=2 — Volstcad Act supersctles revenue laws. 

The Volstead Act, proliilùting tlK^ manufacture, and sale of intoxicants, 
supersedes prier revonuo laws taxing such traffle, so that a person can- 
not be eonvicted for vlolating sucli revenue laws after the effective date of 
the Volstead Act. 

Léonard H. Fortman was indicted for violating the revenue laws 
relating to intoxicating liquors, andmoves to quash the indictment. 
Motion sustained. 

Preslie B. Cole, Asst. U. S. Atty. (Herbert M. Peck, U. S.; Atty., on 
the brief), for the United States. 

J. B. Dudley, of Oklahoma City, for défendant. 

POLLOCK, District Judge. Défendant in this case was indicted on 
four counts for violation of sections of the gênerai revenue law. 
Thèse violations are charged to hâve been committed April 7, 1920, 
after the Eighteenth Amendment to our national Constitution had be- 
come operative, and after the provisions of the Volstead Act (41 Stat. 
305) putting national prohibition into effect had corne into full force 
and opération. By the motion to quash it is sought to raise the ques- 
tion whether the gênerai revenue laws of the government had, by 
reason of the terms and provisions of the Volstead Act, become in- 
operative at the date the offenses are charged to hâve been com- 
mitted by défendant. 

I am informed this question is now pending bef ore the Suprême Court 
and will there soon receive authoritative décision. Meanwhile de- 
fendant herein is entitled to an assertion of his rights as a citizen. 
In ail reason the government should not be permitted to occupy the 
dual and inconsistent positions of absolute prohibition in the enforce- 
ment of the Volstead Act against the manufacture aiad sale of intoxi- 
cating liquors, on the one hand, and at the same time recognizing that 
which is prohibited and madc criminal by the Volstead Act to be a law- 
ful source of revenue under the old reventie statutes. Thèse positions 
are too inconsistent to be approved ; and this, aside from the repealing 
clause of the Volstead Act, which reads as foUows : 

<g;;:=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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"AU prior statutcs relating to aleoliol as deflned in this title are hereby rc- 
pealed in so far as tliey are Inconsistent witli the provisions of tliis title." 

As the défendant, threugh his counsel, confesses his guilt of violat- 
ing the provisions of the Volstead Act^ in full force and opération at 
the time the offenses were committed, and as the penahies for the 
violation of the Volstead Act are less severe than for violation of the 
Revenue Act, and as défendant may not be twice placed in jeopardy 
or punished for the same offense, I recommend an information be 
filed or an indictment returned against him for violation of the 
Volstead Act, in order that he may plead guilty thereto, and that a mo- 
tion to quash the indictment in this case, drawn under the terms of the 
Revenue Act, be sustained, and said indictment quashed. 

It is so ordered. 



T. C. HURST & SON v. FEDERAL TRADE COMMISSION et al, 

(District Court, E. D. Virginia. October 2, 1920.) 

1. Commerce <S=97— Constitution»! law «=62, 240(1), 296(1)— Eminent do- 

main <§=2(1) — Trade C<Hnniission Act constitutional. 

Fédéral Trade Commission Act Sept. 26, 1914, §§ 5, 6, 9, 10 (Comp. St. 
i§ 8836e, 8836£, 88361, 8836]), in autliorizing tïie commission to prevent 
unfair methods of compétition in commerce by proceeding against any 
person, firm. or corporation believed to be using such unfair methods, 
with the right to hâve access to and requlre the production of documentary 
évidence, and after a hearing to order the respondent to cease and de- 
sist from using such methods, such order however being enforceable only 
by the Circuit Court of Appeals, in which a full transcript of the pro- 
ceedlngs Is required to be flled, and which Is given exclusive jurisdiction 
to aflfirm, modify, or set aside the order, held not unconstitiitional : (1) 
Aa beyond the constitutional power of Congress; or (2) as delegating lég- 
islative power to the commission, because It is empowered to détermine 
what shall constitute unfair methods of compétition In commerce ; or (3) 
because It attempts to regulate Intrastate commerce; or (4) because the 
prpceedings authorlzed discrlmlnate between persons engaged in the 
same Une of business aiïd take the property of one wlthout due process 
of law and wlthout just compensation. 

2. Trade-fnartis and trade-namies <^=>68 — <jifts or allowanees to cu»tomer's em- 

ployé by menshant, wlth«ut knowledge of employer, iield unfair. 

The Fédéral Trade Commission has the right to décide that gratulties 
or allowanees by a merchant to an employé or agent of customer, without 
the knowledge or consent of the employer, is unfair, and may order per- 
sons giving the same to cedse and desist therefrom. 

3. Injunction ©=7 — Proceedinçs by Tradft Commission will not be enjoined. 

A District Court wlU not grant an injunction restraining the Fédéral 
Trade Commission from examlnlng the books and records of a person 
charged with using unfair methods of compétition in commerce, as au- 
thorlzed by Fédéral Trade Commission Act Sept. 26, 1914, § 9 (Comp. St. 
§ 88361), in view of the fact that by section 5 (section 8836e) of the act 
the Circuit Court of Appeals is givon exclusive jurisdiction to revIew pro- 
ceedings of the Commission. 

In Equity. Suit by T. C. Hurst & Son against the Fédéral Trade 
Commission and its members and counsel. On motion for prelim- 
inary injunction. Motion denied. 

©saFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Henry Bowden and H. G. Cochran, both of Norfolk, Va., for com- 
plainants. 

E. C. Alvord and Charles S. Moore, both of Washington, D. C, for 
défendants. 

WADDILL, District Judge. The biîl in equlty in this case is filed 
by the complainants, who are engaged in carrying on and conducling 
business as ship chandlers, supplying ships with provisions and sup- 
plies, and delivering such provisions and supplies to ships within the 
State of Virginia, against the above-named défendants, to enjpin and 
restrain them and each of them, their agents, servants, employés, atid 
subordinates, from prosecuting a certain complaint inaugurated by 
the commission pursuant to its order of the 29th of June, 1920, against 
the complainants, T. C. Hurst & Son, whercin it is averred a,nd charg- 
ed that the said T. C. Hurst & Son, at Norfolk, Va., while engaged 
in their business of furnishing merchandise and supplies, such as 
groceries, provisions, méats, and deck and engine supplies, for trans- 
portation in Interstate and foreign commerce, to ships engaged in -com- 
merce between the states of the United States, and between the United 
States and foreign countries, and upon foreign and American owned 
vessels, in direct compétition with other firms, copartnerships, and cor- 
porations similarly engaged, gave captains, engineers, and other em- 
ployés of vessels, without the knowledge and consent of the owners 
thereof, sums of money and other gratuities, as an induçement to in- 
iiuence such employés or owners to purchase supplies from the re- 
spondents, the complainants herein,. which said acts were charged to be 
unfair methods of compétition in commerce, within the intent and 
meaning of section 5 of the Act of Congress of September 26, 1914 
(Comp. St. § 8836e), creating the Fédéral Trade Commission. 

The said complainants further sought to enjoin and restrain the 
commission, its members, agents, and attorneys, from enforcing, or 
attempting to enforce, or causing to be enforced against the com- 
plainants, its members, agents, servants, employés, or customers, any 
of the penalties, seizures, and forfeitures provided in the act of Con- 
gress aforesaid, creating the Fédéral Trade Commission, dated Sep- 
tember 26, 1914, 38 Stat. 717 (Comp. St. §§ 8836a-8836k), entided 
"An act to create a Fédéral Trade Commission, to define its powers 
and duties, and for other purposes," and from arresting and prose- 
cuting, or in any wise interfering with, the proper business and affairs 
of the complainants, and from requiring them to produce before the 
commission, or its examiners or agents, the books, records, papers, 
and documents bearing on and showing their said business, and to 
enjoin and restrain the commission and its représentatives from ex- 
amining said books, records, papers, and documents. 

[1] The complainants aver that sections 5, 6, 9, and 10 (Comp. St. 
§§ 8836e, 8836f, 88361, 8836j) of the act creating the commission are 
unconstitutional and void: (a) Because beyOnd the povvers vested in 
Congress by the Constitution; (b) because they delegaté to the com- 
mission, législative authority, in violation o£ articles I and 3,„ and 
Amendment 10 of the Constitution; (c) because the commission k 
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empowered to define and détermine what shall constitute "unfair 
method of compétition in commerce"-; (d) because the act attempts to 
regulate intrastate as well as interstate commerce ; and (e) because 
the order and proceedings soiight to be enjoined discriminate between 
persons engaged in the same line of business, and take away the 
property of onc withovit due process of law, and without just com- 
pensation, in violation of the fifth, sixth, ninth, and tenth Amendments 
of the Constitution, without molesting the other, and for other al- 
leged grievances more particularly and specifically set up in the bill 
of the complainants. 

The importance of this case to the government is manifest, as it 
seeks in efïect to stay the hand and destroy the efficiency of one of 
the great commissions created by Congress to deal with matters 
committed to its authority and control. The constitutionahty of the 
act itself is challenged; al se the right of the commission to décide 
what shall constitute unfair compétition, and of Congress to author- 
ize it so to do, as well as the manner in which the commission may 
proceed in the discharge of its duties to détermine what is unfair 
compétition; the spécifie complaint being that the commission may 
not proceed against a particular person, firm, or corporation, believed 
to be engaged in unfair compétition, but must in the same proceeding 
include ail other persons similarly engaged. 

[2] With a view of showing just what the commission is empowered 
to do, and what authority and jurisdiction this court has to act in 
respect thereto, référence should be had to the provisions of the act 
of Congress in question. Section 5 of the act is as follows : 

"Sec. 5. That unfair methods of compétition In cominerce are hereby de- 
clared unlawful. 

"The commission is hereby empowered and directed to prevent persons, 
partnerships, or corporations, except banks, and common carriers subject to 
the acts to regulate commerce, from using unfair methods of compétition in 
commerce. 

"Whenever the comml.ssion shall hâve reason to believe that any such 
person, partnership, or corporation has been or is using any unfair method of 
compétition in commerce, and if it shall appear to the commission that a 
proceeding by it iti respect thereof wouJd be to the interest of the public, it 
shall issue and serve upon such person, partnership, or corporation a com- 
plaint stating its charges in tliat respect, and containing a notice of a liearing 
upon a day and at a place therein flxed at least thirty days after the service of 
said complaint. The person, partnership, or corporation so complained of 
shall hâve the right to appear at the place and time so fixed and show cause 
why an order should not be entered by the commission requiring such person, 
partnership or corporation te cease and desist from the violation of the law 
so charged in said complaint. » * * jf upon such hearing the eommis.sion 
shall be of the opinion that the method of compétition in question is pro- 
liibited by this act, it sliall make a report in writing in which it shall state its 
lindings as to the facts, and shall issue and cause to be served on such person, 
partnership, or corporation or order such i)crson, partnership, or corporation to 
cease and desist from using such method of compétition. * * * 

"If such person, partnership, or corporation fails or neglects to obey srch 
order of the commission while the same is in effect, the commission may apply 
to the Circuit Court of Appeals of the tJnited States, wlthin any circuit 
where the method of compétition in question was used or where such person, 
partnership, or corporation résides or carries on business, for the enforcement 
of its order, and shall certify aud flh; with its application a transcript of the 
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entire record in thé proceeding, including ail the testimony taken and the 
report and or<ler of the commission. Upon sueh flling of the application and 
transcript the court shall cause notice thereof to be served ilpon such per- 
son, partncvship, or corporation and thereupon shall hâve jurisdiction of 
the proceeding and of the question determined therein, and shall hâve power to 
make and enter upon the pleadings, testimony. and proceedings set forth in 
such transcript a decree affirming, modifying, or settlng aside the order of the 
commission. The findings of the commission as to the facts, if supported by 
testimony, shall be conclusive. * * * The judgment and decree of the 
court shall be final, except that the same shall be subject to review by the 
Suprême Court upon certiorari as providcd in section two hundred and forty 
of the Judîcial Code. 

"Any party required by such order of the commission to cease and desist 
from using such method of compétition may obtain a review of such oraer 
in said Circuit Court of Appeals by flling in the court a written pétition praying 
that the order of the commission be set aside. A copy of such pétition shall 
be forthwith served upon the commission, and thereupon the commission 
forthvcith shall certlfy and file in the court a transcript of the record as here- 
inbefore provided. Upon the filing of the transcript the court shall hâve the 
same jurisdiction to affirm, set aside, or modify the order of the commission 
as in the case of an application by the commission for the enforcement of 
its order, and the findings of the commission as to the facts, if supported 
by testimony, shall in like manner be conclusive. 

"The jurisdiction of the Circuit Court of Appeals of the United States to 
enforce, set aside, or modify orders of the commission shall be exclusive." 

The above extracts from the act of Congress make it clear just 
what the powers of the Fédéral Trade Commission are. The method 
of procédure for carrying out and executing thèse provisions by the 
commission is spécifie, as is also the effect of its décisions, and the 
manner in which the same may be enforced. The purpose of the act 
is to make mifair methods of compétition in commerce, unlawful, and 
the commission is empowered and directed to prevent persons, part- 
nerships, or corporations, other than banks and common carriers, sub- 
ject to the acts to regulate commerce, from using unfair methods of 
compétition in commerce. The power granted is far-reaching in its 
results, and of a most salutary character. Banks and common car- 
riers were doubtless excepted from the provisions of the act, because 
each was subject to the direction and control of a separate commis- 
sion largely similar to that of the Trade Commission. 

The contention that the act of Congress is unconstitutional, for any 
of the reasons specified, is without merit, as it is manifestly within 
the power of Congress to legislate generally in respect to the burdens 
that may or may not be imposed upon f oreign and interstate commerce, 
and it is also within its power to déclare what would be fair and what 
unfair methods and dealings in relation thereto, and how the same 
should be ascertained and determined. The commission is given full 
power and authority to investigate, make findings of f act, and render its 
judgment and order in relation thereto, and before the same is carried 
into effect, the judgment of the Circuit Court of Appeals, the second 
highest court under the government, is to be sought by the commis- 
sion, to enforce its order, and any party required by such order to 
cease and desist from using such method of compétition may obtain 
a review of such order in the Circuit Court of Appeals, by filing its 
written pétition praying therefor. The action of the Circuit Court of 
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Appçjils is final, saye that when its interposition îs sought by thè com- 
mission, certiorari lies from its décision to the Suprême Court of the 
United States. The jurisdiction of the Circuit Court of Appeals to 
enforce; siet aside,or modify orders of the commission, is exclusive. 
In ail of the proceedings, whether before the commission or the court, 
the amplest provision is made for notice to and full hearing of ait 
parties interested, and for this court, for any of the reasons urged, to 
anticipate by injunction the action of the commission, and the judg- 
ment of the court charged under the law with the review thereof, 
would be clearly an usurpation of authority. 

[3] Counsel urgently insist th^t injunctive relief be aflforded to 
prevent the seizure and inspection of the complainant's private papers, 
books, and records, showing their business transactions, relating to 
the subjèct under investigation. While, undoubtedly, the relief sought 
may sometimes be afiforded by injunction, still it does not seem to the 
court the proper remedy hère, where, the enforcement of the orders 
sbught to bè enjoined are exclusively within the jurisdiction of the 
Circuit Court of Appeals. Wilson v. Lambert, 168 U. S. 611, 618, 
18 Sup. Ct. 217, 42 L. Ed. 599. From this court's action, as well in 
refusing as granting an injunction (Judicial Code, § 129 [Comp. St. 
§ 1121J), an appeal lies direct to that court, and it, or a judge thereof, 
would doubtless stay proceedings sought to be enjoined, where the ap- 
peal was from an order refusitig an injunction, if in the judgment of 
the court such action Should be necessary to meet the ends of justice. 

For the reasonS stated, the court, being further of opinion that the 
commission acted entirely within its rights of and concerning a mat- 
ter Hable to injuriously affect commerce, doth décline to grant the in- 
junction prayed for. 



SOUTHWESTERN TBLEGRAPH & TELEPHONE CO. v. CITY OF 

HOUSTON. 

(District Court, S. D. Texa.s. September 4, 1920.) 

No. 108. 

1, Equity <S=409 — Findings of master not conclusive in suit to enjoin enforce- 

ment of state statute. 

In a suit to enjoin enforcement of a state statute or municipal ordinance 
on constitutional grounds, the court must exercise its own judgment, un- 
fettered by artificial rules, and cannot be concluded by findings of fact 
made by a master. 

2. Telejîraphs and téléphones <@==>33(1) — ValuaMon for flxing rates. 

The value of the property of a publie service corporation, as a téléphone 
Company, for the purpose of determining the reasonableness of rates, is to 
be taken as of the time of the inquiry, with allowance for increase or 
décrease In value above or below its original cost, and considering, also, 
the cost of reproduction. 
S. Telegraphs and téléphones <S=>33(1)— Contract flxing valuation for rate 
purposes» 

A contract embodied in a city ordinance, permitting the merger of two 
téléphone companies and its "acceptahce, providiug that there should be no 
increase in rates unless necessary to permit the new company to earn a 

<g=Por other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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fàir return on "its capital actually Invested" in ttie local plant, where fuUy: 
executed by acceptance of the orrtinance and taking over and operating 
the property, held binding on the company, and to fix the valuatlon on 
which it was entitled to earn a fair return. 

4. Telegraphs and téléphones <©=»33(1) — Valuation for rate purposes liniite<l 

by cootract. 

Where a contract between a city and a téléphone company, made by an 
ordinance and its acceptance, flxed the valuatlon of the company's prop- 
erty for rate purposes as "its capital actually invested" in the plant, no 
addition can be made to such valuation for going concern value of t^ie 
plant. 

5. Telegra^rtis and téléphones «S^SSd) — "Working capital." 

The "working capital," on which a téléphone company is entitled to 
earn a fair return, in addition to the value of its physical property, is the 
amount of cash and supplies necessary to be kept on hand to meet cur- 
rent expenses and contingencies as they arise in the proper conduct of 
the business. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Working Capital.] 

6. Telegraphs and téléphones ©=>16— Contra«ts with eontrolling corporation 

for supplies held not invalid. ' 

Contracta under which complainant téléphone company paid the Ameri- 
can Téléphone & Telegraph Company for apparatus and services In ac- 
counting and l^boratory work, and a supply company for apparatus and 
, supplies, praçtically ail of the stock of both complainant and the supply 
company being owned by the American Company, held not Invalid, in the 
absence of évidence that the priées paid were excessive or that they were 
not advantageous to complainant. 

7. Telegraphs and téléphones <S=»33(1) — Ordinance rates held conflscatorj-. 

Kates for service by a téléphone company fixed by ordinance helct 
conflscatory and not enforceable, and the company held entitled to' an 
increase which would enable it to earn a net return of 8 per cent, on 
the capital invested. 

In Equity. Suit by the Southwestern Telegraph & Téléphone Com- 
pany against the City of Houston. Decree for complainant. , 

See, also, 256 Fed. 690. 

D. A. Frank, of St. Louis, Mo., Joseph D. Frank and William H. 
Duls, both of Dallas, Tex., and John Charles Harris, of Houston, Tex., 
for plaintifif. 

W. J. Howafd and Kenneth Krahl, both of Houston, Tex., for de- 
fendant. 

JACK, District Judge. In 1909 the city of Houston passed an or- 
dinance fixing local téléphone rates under which plaintifF company 
operated until 1915, when it acquired, by purchase and merger, the 
property of the Houston Home Téléphone Company. The ordi- 
nance authorizing the merger, duly accepted by the plaintiff com- 
pany, contained the foUowing provision as to future increases in 
rates : 

"The Southwestern Telegraph & Téléphone Company agrées thaï it wlU 
not increase rates as at présent charged by it for service in the city of Houston, 
unless it appears npon a satisfactory showing to be made before the city 
council of the city of Houston, of ail receipts and disbursements, and said 
showing must, in order to justify or warrant a raise in the rates, reasonably 

^=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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prove that there exlsts a necesslty for an increase of charges in order tliat 
said Company may earn a fair return upon Its capital actnally invested in 
the Houston plant ; and it ie agreed for a term of flve years froin this date that 
a fair return upon said capital and investment is not less than 7 nor more than 
8 per cent." 

In December, 1917, plaintiff made application to thç city council 
for authority to put in eiïect a schedule of increased rates. Hearings 
were had, but no final action on thë application was taken by the coun- 
cil. In August, 1918, the fédéral government took control bf ail the 
properties of the défendant company, including the Houston exchange, 
and continued to operate the same through the Postmaster General, 
who, in February, 1919, adopted the proposed new schedule of rates. 
Toavoid prosecutions, under the old ordinance of 1909, the télé- 
phone compàny as agent for the Postmaster General, brought suit 
against the city to enjoin it from seeking to enforce the old rates. This 
court granted the injunction, holding that, the property being. operated 
by the Président, , through the Postmaster General, as a war measure 
authorized by Congress, his right tb increase rates could not be ques"- 
tioned by défendant. 256 Fed. 690. 

On July 31, 1919, the United States returned its property to the 
téléphone company, and promptly thereafter the niayor of the city 
notified the company that, the injunction granted hàving become in- 
operative, the city would insist upon a return to the schedule of riates 
prescribed by the ordinance of 1909, whereupon plaintiff filed an 
amended and substituted bill, seeking an injunction on the allégations 
that the schedule of rates fixed by the ordinance of 1909 would not 
yield, and had for several years past not yielded, revenue in excess 
of the operating expenses, and that such ordinance was confiscatory 
of its property and in violation of the Fourteenth Amendment of the 
fédéral Constitution, forbidding the taking of property without due 
process of law. 

With instructions to take the évidence and report his findings of 
fact and conclusions, of law, the case was referred to Julian Llewel- 
lyn, Spécial master, who, in a carëfully prepared and well-considered 
report, found that the ordinance was confiscatory, and that its en- 
forcement should be enjoined. The case is now before the court on 
defendant's exceptions to the master's report. 

ni The considération and eft'ect to be given by the court to the 
findings of fact by the master in a case of this kind, involving the 
public interest, is well expressed by Mr. Justice Moody in Knoxville 
V. Knoxville Water Co., 212 U. S. 1, 29 Sup. Ct. 148, 53 I.. Ed. 371 : 

"At tlie threshold of the considération of the case the attitude of this court 
to the facts found below sliouhl be deiined. Hère are findings of fact by a 
master, qonfirmed by the court. The company contends that under thèse cir- 
cumstances tlie findings are coiiclusive in this court, unless they are without 
support in the évidence or were made under the influence of erroneous views 
of law. We need not stop to consider what the effect of such findings would 
be in an ordinary suit in equity. The purpose of this suit is to arrest the 
opération of a law on the ground that it is void and of no effect. It happens 
that in this particular case it is not an act of the Législature that is attacked, 
but an ordinance of a municipality. Nevortheless, the function of rate-making 
is purely législative in its eharacter, and this is true, whether it is exercised 
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directly by the Législature Itself or by some subordinate or administrative 
body, to whom the power of fixing rates in détail bas been delegated. The 
completed act dérives its authority from the Législature, and must be re- 
garded as an exercise of the législative power. • * * There can be at this 
day no doubt, on the one hand, that.the courts on constitutional grounds may 
exercise the power of refusing to enforce législation, nor, on the other hand, 
that that power ought to be exercised only in the clearest cases. The constitu- 
tional invalldity should be manifest, and wliere that invalidity rests upon dis- 
puted questions of fact the invalidatlng f açts must be provod to the satisfac- 
tion of the court. In view of_the charaçter of the judicial power invpked iu 
such cases it is not tolerable that its exercise should rest securely upon the 
findings of a master, even though thcy be conflrmed by the trial court. The 
power is Best safeguarded against abuse by prescrvlng to this court complète 
freedom in dealing with the factis of each case. Nothing less than this,' is 
demanded by the respect due from, the judicial to the législative authority. 
It must not be understood that the findings of a master, conflrmed by tlie 
trial court, are without woight, or that tliey wlll not, as a practical question; 
sometimes be regarded as conclusive. Ail that is intended to be said is 
that in cases of this charactor this court will not fetter its discrétion or judg- 
ment by any artificial rules as to the weight .of the mastor's findings, how-, 
ever useful and well scttlod thèse rules niay be in ordinary litigation. We 
approacli the discussion of the facts in tlils spirit." 

The rule is well established that rate-making bodies mûst allow 
such a rate to public service corporations as vvifl yield a fair retilrn 
upon a reasonable value of its property used for the pubUc, Tlie 
total value of the property the master found to be, in round figures, as 
followrs: Value of physical property, $5,000,000; going concern 
value, $765,000; working capital, $238,000 ; total, $6,^003,000. The- 
défendant excepted to this finding, claiming that the valuation should 
hâve been as follows : Physical property, $2,750,000; going, concern 
value, $50,000; wforking capital, $100,000; total $2,900.000. 

Physical Property. 

[2] Under the gênerai rule, as stated by the Suprême Court in Will- 
cox v. ConsoHdated Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 
382, 15 Ann. Cas. 1034, the value of the property is to be determined 
as at the time when the inquiry is made regarding the rates. If the 
property which legally enters into the considération of the question of 
rates bas iricreased in value since it was acquired, the company is en- 
titled to the benefit of such increase. In the Minnesota Rate Cases, 230 
U. S. 352, 33 Sup. Ct. 729, 57 L. Ed. 1511, 48 E. R. A. (N. S.) 1151, 
Ann. Cas. 1916A, 18, the court said : 

"It Is clear that In aseertaining the présent value we are not limitéd to the 
considération of the amount of the actual inve.stment. If that has been 
reckless or improvident. losses may be sustained which the community does not 
underwrite. As the company may not be protected in its actual inveslment, if 
the value of its property be plainly less, so the maklng of a just return for 
the use of the property involves the récognition of its fair value if it be more 
than its cost. The property is held in priva te '(bwnership and it is that prop- 
erty, and not the original cost of it, of which the owner may not be deprived 
without due process of law. * * * The ascertaimnent of that value is 
not eontrolled by artificial rules. It is not a mattor of formulas, but there 
must be a reasonable .iudgment having its (lasis in a prpper con.sideration of 
ail relevant facts. The scope of the inquiry wâs thus broadly described in 
Smyth .V.. , Ames, IGO U. S. .")4(), ,''.47: 'Jn order to ascertain that value, the 
original cost of construction, the amount expondcd iu permanent improve- 
20S F.— 50 
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ments, the amownt and màt-ket value of its bonds and stock, the preseîit, ni 
ebmpared withthe Original, tost of construction, the probable earning capacity 
of the prdperty und^ef pàrticular rates preiecrlbed by statute, and the sum re- 
quired to meet opérating expenses, are ail matters for considération, aiid are 
to be given such wêight as may be just and right in each case. We do not 
say that therè may notbe other matters tO be regarded in estimating the value 
of the property. What the company is eiltitled to ask is a fair return upon 
the value of that ■whichit employa foi-' the public convcnience. On the other 
hand, what the public' 'is fntifled to demand is that no more be exacted from 
it for the use of a public highway thato the seïviees rendered by it are reason- 
ably wOrth.'" 



With the high cost of labor and material, caused by the war, and 
which still prevails, the cost of reï)rodttction of the plant would be 
far in excéss of the original cost. Taking into considération the cost 
of reproduction, the original cost, and thèse varions éléments which 
thé courts hâve held should be included, the master found the value 
of the physical property to be $5,500,000, from which he deducted 
$500,000 for dépréciation, leaving a iiet valuation of $5,000,000, where- 
as the actual cost of the property, as shown by the company's books, 
was $4,571,567. ' ' 

[3] While under the gênerai rule, and in the absence of any agree- 
ment to the contrary, both the cost of reproduction and the original 
cOst must be considered in fîxing présent value, the présent case is 
exceptional, in that, by the terms of the ordinance permitting the 
plaîntiff Company to purchase a competing téléphone exchange in 
Houston, it is specifically provided that an increase of rates shall be 
permitted only when necessary to permit the company to earn a fair: 
return, not upon the value of its property, but upon "its capital ac- 
tually invested in the Houston plant." Thus, by the terms of its con- 
tract with the city, the téléphone company has specifically waived its 
right to claim anything^more tlian a fair return on its capital actually 
invested, which is the actual cost of the property. 

It is true, as held by the master, that a municipal corporation under 
the Constitution and lâws of Texas may not bargain away its right to 
fix rates (San Antonio v. Altgelt, 200 U. S. 304, 26 Sup. Ct. 261, 50 
L. Ed. 491), and it may be that it cannot bind itself by an agreement 
that the basis of valuation on which rates may be fixed shall be 
othef thqn that which the courts hâve held to be the légal basis. Had 
the contract, evidenced by the otdinance and its acceptance, been 
attacked on this ground while yet executory, it may be that the 
courts would hâve annuUed it for want of mutuality, but the con- 
tract is no longer executory. It has been executed ; the plaintifï 
company hâfe. long'' since taken oVer and absorbed the property of the 
competing company, and it is now estopped from disavowing the agree- 
ment at the time raade by it as a substantial part of the considération 
for the city's consent to a merger of the two corporations. I there- 
fore think that the master erred in treating as of no effect this provi- 
i^ion of the ordinance- 

[4] The physical value of the property on which plaintiffs is entitled 
to receive a fair return is the value as shown by the books, $4,571,567. 
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Going Concern Value. 

In the Des Moines Gas Co. v. City of Des Moines, 238 U. S. 165, 
35 Sup. Ct 811, 59 L. Ed. 1244, the Suprême Court held: 

"That therè is an élément of value in an assembled and established plant 
doing business and earning money, over one not thus advanced, is self-evi- 
<lent. This élément of value is a property right, and sliould be considered 
in determining the value of the property, upon which the owner bas a rlght 
to make a fair return when the same is privately owned altliough dedieated to 
public use." 

See, also, Denver v. Denver Union Water Co., 246 U. S. 178, 38 
Sup. Ct. 278, 62 L. Ed. 649. ' 

The master's inclusion of a going concern value, under authority 
of thèse cases, would hâve been proper, though I do not think it should 
hâve been fixed in excess of one-half of the amount named, had it 
not been for the plaintiff's agreement, in accepting thé merger or- 
dinance, that the sum on which it should receive a fair return should 
be the capital actually invested, which is équivalent to the actual cost 
of the plant, plus the working capital. 

In the statements previously filed with the city of the valuation 
of its property, it does not appear that any going concern value had 
been included, and it seems clear that none was contemplated in the 
merger ordinance. Over $1,000,000 of the capital actually invested by 
plaintif! company, as shown by its books, on which it is entitled to 
receive a fair return, represents the price paid for the plant of the 
Houston Home Company, and, as the latter was at the time a going 
concern, that price included its going concern value. If now the going 
concern value of the merged corporations be included in the sum 
on which a fair return is to be paid, it is évident that there would be 
twice included the going concern value of the Houston Home Com- 
pany property. 

The cost of creating such going concern value was paid as ex- 
penses of opération out of the revenues of the company, much of it 
since 1909. When the council, in that year, fixed the présent schedule 
of rates, as to which no complaint was made by the company until De- 
cember, 1917, it must be presumed that the council gave full considéra- 
tion to ail operating expenses in determining a fair rate. Such ex- 
penses, so paid out of the company's revenues, cannot be said to be 
"capital actually invested," and should not be included in the total 
valuation on which plaintiflf is entitled to receive a fair return. 

Working Capital. 

[S] By working capital is meant the amount of casli and supplies 
necessary to bé kept on hand, to meet current expenses and contingen- 
cies, as they arise, in the proper conduct of the business. The master 
allowed, on this item, $238,000, being the proportion of the total es- 
timated operating capital of the company at ail of its exchanges in 
Texas allocated to Houston, as figured and estimated by one of the 
plaintiff's witnesses. 

The plaintiff renders bills in advance to its subscribers. Its aver- 
age monthly expenditures are about $80,000, so that, if every subscrib- 
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er were a month and a half late in settling his bill, a working capital of 
$80,000 vvould ordinarily snffice. Making due allowance for emer- 
gencies arid unforeseen expansés, I think that $120,000 would' be a 
libéral allowance fdf Working capital, and that the finding of the mas- 
ter should be reduced from $238,000 to that sum. 

Income and Expenses. 
There is no dispute as to the amount of plaintiff's revenue actually 
received at the Houston exchange during 1919, nor is there any ques- 
tion as to the master's finding of the expenses paid out for the same 
period, though exception was taken to .allowance of 6.33 per cent, 
reserve for dépréciation. The total revenues, less excess collected over 
the old rates while the property was operated by the government, ag- 
gregated $908,258, while the expenses, including reserve for déprécia- 
tion, totaled $1,214,462, leaving a déficit of $306,204. 

Division of Long-Distance Tolls. 
It is contended by the défendant that the plaintifï, who owns cer- 
tain toll lines running out of Houston, bas not credited to the Houston 
exchange its just proportion of toll receipts for long-distance mes- 
sages. The proportion so credited is 25 per cent, on ail long-dis- 
tance tolls collected in Houston, which the master found was greater 
than that allowed any one of the 8 independent exchanges in the state 
by independent long-distance toll lines with which they connect, that 
the rate is the same as that allowed the Houston exchange by inde- 
pendent long-distance lines running into Houston, and that the rate is 
larger than that paid by the plaintiff company to over 300 inde- 
pendent exchanges. Furthermore, 25 per cent, to the exchange, the 
master found, is the customary allowance made by state commissions 
throughout the country, and that it is not practical to segregate the 
cost of handling long-distance messages as between local exchanges 
and long-distance lines. The court will sustain the division, as the 
usual and customary one. See Cumberland Téléphone & Telegraph 
Co. v. Louisville (C. C.) 187 Fed. 637. 

American Téléphone & Telegraph Company. 

[G] Plaintifif's téléphone supplies are purchased from the Western 
Electric Company, practically ail of whose stock is owned by the 
American Téléphone & Telegraph Company, which likewise owns 99 
and a fraction per cent, of the stock of plaintiff company. The Amer- 
ican Téléphone & Telegraph Company has a contract with the plain- 
tiff by which it furnishes certain téléphone apparatus and renders 
certain service in accounting and laboratory work, for which it is 
paid 41/^ per cent, of plaintiff's gross operating revenues. The amount 
paid for this service is claîmed by plaintiff to be excessive as are like- 
wise alleged to be the priées charged by the Western Electric Com- 
pany. It is furthermore contended that such service by the American 
Téléphone & Telegraph Company should be rendered at cost, and 
that the évidence offered fails to show what was such actual cost. The 
master, after careful considération of the mass of conflicting testi- 
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mony, held against such contentions of the plaintiff, and found that 
the plaintiff gets full value for the amount of money paid the parent 
Company, and unqualifiedly approved the 41/2 per cent, payment, which 
in 1919 aggregated $43,528. 

As to the nature of the service rendered, the master quotes with 
approval from the Suprême Court of Michigan in the case of Détroit 
V. Railroad Commission and State Téléphone Company, 177 N. W. 
306, started April 10, 1920, in which that court ciuotes with approval 
the opinion of the Railroad Commission of Michigan, as foUows : 

"The American Téléphone & Telegraph Company, itself a large corporation, 
finaneed by the issuance of its own «ecurities, and occupying tlie same relative 
position to teleplione conipanies of several other statcs, is able with practîca- 
bility to, and does, maintain extensive laboratories and offices, where careful 
experiments are constantly being made, designed to produce improvements and 
économies in the service. It employs engineers, accoiintants, auditors, and oth- 
ers, whose services are liighly bénéficiai to téléphone companies, whose em- 
ployment would be impossible to any of thèse associated companies indi- 
vidually. The cost to any individual company of maintaining a staff of skilled 
assistants of like character and ability would be prohibitive ; yet under thls 
arrangement the Michigan State Téléphone Company now lias the benefit of 
ail that thèse men do or produce in the way of improvements, refinements, or 
économies in téléphone facilltles, service, or methods of opération. True, 
the results of the Investigations and experiments of thèse men, once they are 
achieved, may be glven to many associated companies as readily as to one : 
but that does not lessen the value of Uiem to any one of the associated com- 
panies. The Michigan State Téléphone Company's securities are taken and 
handled by the American Téléphone & Telegraph Company at uniformly low 
interest rates and without large discounts. This service is one tlie value and 
importance of which it is impossible to calculate. ♦ * ♦ The efCect of thls 
arrangement is that the state company is glven the benefit of the services of 
the most efficient engineers, accountants, traffic men, patent lawyers, and oth- 
ers possible to secure. They are furnished with certain standard parts of ail 
téléphone sets, which are kept in repair for them. They are aided in their 
financial matters extensively. Thèse are services which the company needs, 
which are useful to it, inuring to the benefit of its patrons, which, if they 
could otherwise be had at ail, certainly would not be obtained at any les.s 
cost than under their contract with the American Téléphone & Telegraph 
Company. It is apparent that this contract should receive the approval of 
the commission. * * * It foUows, in tlie opinion of the commission, that 
luiless the contracta between the Michigan State Téléphone Company and the 
American Téléphone & Telegraph Company, under which certain facilities are 
furnished and certain engineering, accounting, and other services are ren- 
dered to the Michigan State Téléphone Company, and between the Michigan 
State Téléphone Company and the Western Electric Company, under which the 
applicant company purchases certain of its supplies and materials, amount to 
a fraud upon the public by reason of the price paid by the Michigan State 
Téléphone Company being excessive, then the disbursements of the Michigan 
State Téléphone Company, in pursuance of thèse contracts, niust be considered 
legitimate and proper charges upon its revenues. It was made to appear upon 
the hearing before the commission by Mr. Burch that the priées and terms 
at which the Western Klectric Company furnished propèrty and facilities to 
the Michigan State Téléphone Company were very favorable, that the facili- 
ties furnished by the Western Electric Company were a good standard, the 
world over, and furnish an excellent basls for flxing unit priées." 

The scope of the inquiry in this case cannot he extended to the déter- 
mination of a fair rate of profit to the American Téléphone & Tele- 
graph Company on its capital invested, or to such a rate of profit to 
the Western Electric Company, which is npt a public service corpora- 
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tion, but a private corporation engaged in the business of manufac- 
turing téléphone apparatus. The problems presented by the relations 
of such holding and subsidiary corporations are serious ones, which 
vitally affect the public interest, but they are problems which pri- 
marily call for législative considération. 

The fact that the American Téléphone & Telegraph Company domi- 
nâtes and eontrols both the plaintiff company and the Western Elec- 
tric Company is sufficient to cause the courts to very closely scruti- 
nize any dealings between thèse corporations whereby any unjust ad- 
vantage might be,taken by the parent company, or the efïect of which 
might be to enable it to receive a larger return than that which forms 
the basisof the established rate for téléphone service to the public. 
Such corporations, however, are not debarred from entering into 
contracts with; eacb other, and where such contra cts are fair and ad- 
vantageous to the subordinate corporation, they will be recognized 
and givèn effect. 

.Reserve for Dépréciation. ■ 

The plant's présent condition, according to witnesses, is 92 per cent; 
perfect ; that is to say, with the replacements which hâve from time to 
tirne been made, there is only a gênerai dépréciation now existing of 
8 per cent. The çonipany has not shbwn the actual amount paid out 
for replacements prior ,to,.1909, when jt first began a system of book- 
keeping so as to show such costs. The realized dépréciation for 1909 
to 1917 is shown to hâve been only 4 per cent, of the book cost of the 
plant, but this does not cover replacements which will in the future 
hâve to be.made, such as central office, equipment, buildings, under- 
ground cable, etc. During 1918 and 1919, while the property was 
being administered by the government, a reserve of 5.72 per cent, 
was allowçd for dépréciation. The uSual amount of replacements were 
not actually made during government control, because of the war 
and the priority given to war industries. The 6.33 per cent, reserve 
allowed by the master foi- dépréciation would, I think, be too much, 
if figuréd on the value of the plant, not including dépréciation, as was 
donc; but if the percentage be taken on the book value, which under 
the merger contract should govern, I think it would, under présent con- 
ditions, be a proper allowance. 

Return on Capital Actually Invested. 

[7] The master found that 8 per cent, under présent conditions 
would be a fair return. In Lincoln Gas & Electric Co. v. City of Lin- 
coln, 250 U. S. 256, 59 Sup. Ct. 454, 63 L. Ed. 968, the court said : 

"It Is a matter bf common knowledge that, owing principally to the World 
War, tlie cost of labor and supplies of every kiml has greatly advaneed since 
the ordinance was adopted, and largely since this case was last heard iji the 
court below ; and it is equally well known that annual returns upon capital 
and enterprise the \vorld over hâve materlally Increased, so that what would 
hâve been a proper rate of return for capital invested in gas plants or simi- 
lar publie utilities, a few years ago furnishes no safe criterion for the présent 
or for thé future." 

, A return of 8 per cent, is, I think, under présent conditions, a fair 
one,. if restricted, as it should be, to the capital actually invested. 
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Summarizing, the capital actually invested, on which plaintiiï is 
entitled to receive a f air return, is as follows : 

Value of physical property. . .. . .......... ; $4,571,567.00 

Working capital 120,000.00 



$4,691,567.00 



It should receive on this a net return of 8 per cent., or $375,325. 
Instead of receiving Such income, under the master's findings of revr 
enues and expenses, it sustained: a Ibss during the year 1919 of $306,7 
204. This includes an allowance of $348,150 for dépréciation, be- 
ing 6.33 per cent, of $5,500,000. Substituting for $348,150, $289,380, 
being the same percentage on the actual -cost, would reduce the ex- 
cess of expense over revenue to $247,434, net loss for 1919. It fol- 
lows that the said ordinance of 1909 is confisGatory of plaintîflf's prop- 
erty and in violation of the Fourteenth Amendment of the fédéral 
Constitution, prohibiting the taking of one's property withOut due 
process of law. The master's findings, excépt as otherwise stated, are 
approved. A decree will be prepared and presented in accordance 
with the views herein expressed. 

The findings of the court on the question? of fact herein presented 
are intended as a guide to the city council in enacting a new ordinaiice 
establishing a new schedule of rates. The court's décision relates only 
to the présent. A year hence conditions may so change as to war- 
rant a further increase or â decrease in rates. The decreé will be 
without préjudice to either party, shoidd conditions hereafter justify, 
to pétition the court to rescind its injunction, or to graht such relief 
as may be necessary or needful under such changed conditions, and 
to that end the court will retain jurisdiction. 



FBASEL et al. v. NOXALL POLISH MFG. CO. et al. 

(District Court, E. D. Pennsylvania. October 21, 1920.) 
No. 1875. 

1. Injunction ®=»56 — To prevent wi'ongful use or disclosure of trade secret. 

Where complainaut, wlio had clevised a process or formula for niaking 
a furniturp polisli, which he held a.s'a trade secret, disclosed sucli for- 
mula to dpfondant under a contract by whlch défendant was to manu- 
facture the polish and In reliance on its agreement not to divulge the 
formula, nor make use of it, except for purposes of the contract, but 
défendant continued to use it, and to make and sell the polish after the 
contract had been tcrminated, complalnant held entitled to an injunction. 

2. Trade-marks and trade-names €=68 — Representing défendant'» product as 

eomp'ainant's, unfair compétition. 

A défendant, which not only wrongfully used a secret formula of com- 
plalnant in making a furniture polish, but sokl the product under its own 
label, representing it, however, as the same as that made by complain- 
aut, held chargeable with unfair compétition. 

In Equity. Suit by Harry L,. Feasel and H. L. Feasel's Laboratory, 
Incorporated, against the Noxall Polish Manufacturing Company and 
others. Decree for complainants. 

(g=35For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Francis F. Burch, of Philadelphia, Pa., and Kenyon & Kenyon, o£ 
New York City, for plaintiffs. 
' Evans, Forster & Werniçk, of Philadelphia, Pa., for défendants. 

DICKINSON, District Judge. In looking for a support upon which 
to base the necessary fact findings to enable us to détermine this cause, 
the trial supplies us with a footing which is more unstable than a 
quicksand and more changeable than shifting bars. A few gênerai 
outline fatts give us a little fast land' upon which to stand. Beyond 
this ail is quagmire. 

The plaintiff is the inventor, in the sensé of having discovered or 
côme upon a way to make a furniture polish. He named his product 
"High Luster Finish," and designated it "H. L. F." The recipe for 
making this polish and the process of making it was that conferred by 
right of discovery. He enjoyed a practical monopoly, because of his 
knowledge of this process and the ignorance of ail others. This right 
of property continued exclusive as long as his knowledge was exclu- 
sive. He could, in conséquence, retain his proprietary right only by 
keeping his process f rom' the knowledge and use of others. 
' 'Assuming patentability, he might hâve secured this exclusive right 
(for a limited time) by law. The same law which granted him the 
right would hâve protected him in its en forcement. The price which 
the- law exacted for the aid thus given him was the disclosure of his 
process for the benefit of the public after his patent had expired. This 
aid of the lavv he did not seek, because he was unwilling to pay the 
price. He wished, however, notwithstanding, to secure his monopoly. 
The keeping of his process a secret was the only way this could be done. 
He was without the equipment of manufacture, and without financial 
means to provide for one. 

The défendant company was a manufacturer of polishes. It had a 
manufacturing plant, and the means to supply the product to the 
market. The plaintiff could find the purchasers to whom to make the 
sales, thus creatiiig a market. This suggested a business combination, 
so that the défendant mîght manufacture the plaintiff's product, for 
which the plaintiff was to find sales. It necessitated a disclosure of 
iihe secret process. The combination was made. Its continuance was 
interrupted by the thought of what the situation would be when the 
contract between the parties was at an end with respect to the control 
of the trade buïlt up. The plaintiff contributed, to the building Up of 
that trade, his product and his efforts to create a market. The de- 
fendant contributed its capital, manufacturing skill, and business rép- 
utation. If the product sold was wholly known as the plaintiff's 
product, the good will established would be his, and he would secure 
the continuance of the trade. If the product was kriown to the trade 
as the manufacture of the défendant, the défendant would hâve a call 
upon the trade for the continuance of its custom. 

The name under which it was sold would largely impress the trade — 
whether it was sold as a Noxall polish or as Feasel's "High Luster 
Polish." The former was the name by which defendant's product was 
known, and the latter the name given to plaintiff's product. If what 
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was jointly sold became identified as a Noxall produet, plaintiff would 
be compelled to build up a nevv trade for it ; if it was known as a Feasel 
produet, he could retain the trade already established. Each party in 
conséquence attached importance to the label, and. to which of them 
kept in touch with the trade, and each insisted that prominence be given 
to his own name, and protested against any being given to the other. 

The plaintiff was persistent in his demand that the produet be whol- 
ly known as his and as manufactured for him. The name of the man- 
ufacturer was of no moment. The défendant was equally insistent that 
the produet was its manufacture, and should be known as such, al- 
though made in accordance' with the plaintiff 's formula. The différ- 
ences, whieh beeause of this arose, resulted in formai written notice 
from the plaintiff on December 9, 1918, of a cancellation of the con- 
tract bv him. Following this, each of the parties sold a polish. 

Thus far there is no dispute over the facts. The complaint made by 
the plaintiff is twofold. One is that the défendant unlawfuUy appro- 
priated to its own use his property by making and selling "High Luster 
Polish" made in accordance with his formula. This was in violation 
of his rights, beeause his proeess was a secret process, disclosed to de- 
fendant in confidence, and, further, beeause its continued use of his 
process was a flagrant breach of its contraet not so to do. 

The other braneh of the complaint was that the défendant was 
guilty of unfair compétition, in that it was falsely iniposing upon the 
publie its make of polish as his make. The plaintiff asks to hâve the 
défendant restrained from using his process, and from diselosing it, 
and from resorting to the methods of unfair compétition, of which 
complaint is made. 

The main difficulty in plaintiff's way he bas created for himself, or 
it bas been made for him by one of his witnesses. He undertook to 
prove, and testified himself to the averred fact, that the défendant had 
plaeed over the labels on bottles containing "High Luster Polish" 
labels proclaiming the produet to be Noxall produet, and had plaeed 
the produet with the changed labels upon the market. 

The plaintiff further testified that he had discovered the fraud by 
finding the bottles upon the shelves of the store of a retail dealer in 
York. This fact (if it had been one) was highly significant. It was 
proof that défendant had sold plaintiff's produet, and it was of still 
greater significance, in that it convieted the défendant of untruthful 
statements in testimony heretofore given. The plaintiff very dramat- 
ieally described the cireumstances under which he had "discovered" 
the fraud. In his testimony he was fully and in détail corroborated by 
a witness, whom he called to support him in the statement he had made. 
It devcloped subsequently that this very witness had himself plaeed 
the labels on the bottles, and there was no satisfactory évidence that 
llie défendant had anything to do with it. 

The difficulty to which we referred as one created by the plaintiff is 
that he had sought to establish as a fact an act of the défendant whieh, 
if its act, went far toward cstablishing his case. The whole of this 
testimony was baseless in fact. There is no justification for a finding 
that the testimony was false, in the sensé that the plaintiff knew of 
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its falsity, and we acquit him of any intention to deceive the trial 
court. The fact is, however, that the court was very deeply impressed 
by this testimony, and in grave danger of being misled by it. We can- 
not acquit the witness called to corroborate him of any want of 
knowledge. The only explanation which can be made of his conduct 
in not only permitting à wrong impression to go uncorrected, but in 
supporting the testimony which made it, is the curious moral obliquity 
produced by partisanship in the case of some witnesses. His only ex- 
planation of his failure to testify to the real fact is that he was not 
asked. 

The difficulty created, to which we again refer, is that this épisode 
créâtes a want of confidence in the correctness of any finding based 
upon any of the other testimony in the cause. A similar difficulty has 
been created by the défendant for itself . This calls for the character- 
ization of a shiftiness in the défense. 

The défense, as finally presented (but not until final argument), is 
that the défendant had with the plaintiflf a contract which gave it the 
right to manufacture and sell the plaintîff's polish. This contract the 
plaintiff, without right or justification, had attempted to terminate on 
December 9, 1918. The défendant claimed the contract to be still 
in force, and acted upon it to the time of the filing of the answer, con- 
tinuing thè manufacture and sale of plaintiiï's product, as it was its 
right to do. When the answer came to be filed, however, the défend- 
ant deeided that, although not bound so to do, it would accept the 
plaintifï's termination of the contract, and thereafter it had neither 
manuf actured nor sold "High Luster Polish," beyond the sale of stock 
on hand, which the contract gave them the right to do. 

An elaborate argument is a;ddressed to us to show that this is con- 
sistent with the averments of the answer and the testimony of the 
défendant on the motion for a preliminary injunction, and the incon- 
sistencies between this défense and the testimony given at the trial are 
explained away by the fact that the witnesses did not distinguish, and 
did not _ hâve their attention called to the distinction, between acts 
bef ore and af ter the date of the filing of the answer. We do not f eel 
called upon to make further comment upon this feature of the case 
than tb make the finding that there are glaring inconsistencies between 
this défense and that presented in the testimony on behalf of the de- 
fendant, and that the explanation given of thèse inconsistencies is not 
accepted. 

The motion for a preliminary injunction was denied, with the déniai 
before the court that the défendant, after the contract had been called 
off by the plaintiff, had either made or sold the plaintiff's product, 
with the statement, on the contrary, that it had scrupulously confined 
itself to its own make of polish. The position of the défendant may 
hâve been misunderstood by the court, but there could be no mistak- 
ing what the court understood the défense to be. If the court was 
wrong, an opportunity to set it right was afforded by the trial. So far 
forth from any correction being attempted, the thought that this was 
the défense was confirmed by ail the occurrences of the trial. 

As a conséquence, when the évidence was pronounced closed on 
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both sides, as the main issue of f act was whether the polish whieh thè 
défendant was making was or was not substantially identical with the 
plaintifï's product, the court asked if an analysis would establish the 
fact, and a continuance was granted to give the parties an opportunity 
to hâve a further hearing; the évidence to be taken, if either party 
asked it, in caméra. It now appears that, for at least six months after 
the contractual relations between plaintiiï and défendant had ended, 
the défendant continued to make and sell the plaintifï's product, em- 
ploying itself in the meanwhile with expérimentations in the effort 
to find a substitute. 

Our final comment upon the acts of thèse parties is that the only 
satisfactory decree to be entered (if such were possible) is that it be one 
against each of them, without being in favor of either. As it is, we 
must content ourselves with a finding of the facts set forth below, 
with a statement of the conclusions of law based thereon. It may be 
added to the foregoing that the position taken by the défendant, that 
the averments of the answer are to be taken as admitted for want of 
a replication, is not tenable since the promulgation of rule 31. 

The further point sought to be made that the principle which con- 
trols the ruling is that which governs in cases of contract in restraint 
of trade is based upon a misconception of the governing principle. 
The doctrine of the law which is really applicable is the équitable doc- 
trine that trust and confidence may not be abused and the abuse of 
them may be restrained. The doctrine further invoked, that équitable 
remédies are always of grâce, and never of strict légal right, is an ac- 
cepted doctrine. The only application it is asserted to hâve, however, 
is in view of the possible misuse of a decree in favor of the plaintifï. 
AU such danger is avoided by the decree made. The further doctrines 
invoked, that the aid of a chancellor will not be given in doubtful cases, 
and that equity will not make amends for past injuries, are rendered in- 
applicable in this cause — the first by the fact findings made, and the 
second by the situation presented, which is that equity has jurisdiction 
of the cause to award injunctive process, and, having that jurisdiction, 
will proceed to afïord full redress for ail the injuries donc. The argu- 
ment urged, that the fact that the défendant had been detected in 
the violation of the confidence reposed in it, and of the obligations 
of its contract, would act as a déterrent from the commission of 
further wrongs, is not an argument of sufficient strength to induce us 
to withhold the injunction prayed for. 

Findings of Fact. 

[1,2] 1. The plaintifï had a process or formula for making the 
furniture polish, known as "High Luster Finish," which was his 
property, and preserved by him as a trade secret. 

2. This formula was made known by the plaintifï to the défendant 
in trust and confidence, to enable it to manufacture the polish under 
the terms of the contract between the parties, and in reliance upon its 
promise not to divulge the secret to any one, nor use the formula, ex- 
cept for the purposes of the agreement. 

3. The défendant used the formula by making "High Luster Finish" 
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Jn accordance therewith, and sold the same for more than six montlis 
after December 9, 1918. 

4. The défendant was guilty of unfair compétition, in that it made 
and sold "High Luster Finish" under the name of Noxall, thereby 
securing to its own product the benefit of whatever merits the plain- 
tiff's product possessed. 

5. The défendant was guilty of unfair compétition, in that it rep- 
resented the polish sold by it under the name of Noxall as the polisli 
made by the plaintiff, thereby diverting to itself the value of the good 
will which the plaintiff had established for his product. 

Conclusions of L,aw. 

The plaintiff is entitled to a decree enjoining and restraining the de- 
fendant — 

1. From making a polish according to the formula disclosed to it 
by the plaintiff. 

2. From disclosing to any one the secret process or formula of the 
plaintiff. 

3. From representing any poHsh made by it to be "High Luster Fin- 
ish" or substantially identical therewith. 

A decree, in accordance with this opinion and thèse findings, and 
allowing costs to the plaintiff, may be submitted. Findings of fact 4 
and 5 hâve been made, notwithstanding a possible inconsistency be- 
tween them, because of the distinction that it is vmfair in the défendant 
to build up a réputation and retain it for Noxall upon the merits of 
what "High Luster Finish" will do, and it is lil<ewise unfair for the 
défendant to secure for Noxall the trade which "High Luster Finish" 
may hâve built up. 

There are two practical dififîculties in the way of a satisfactory dé- 
termination of cases of this gênerai character. One is to guard against 
giving to the owner of a trade secret more than that to which he is 
entitled. He is not entitled tO the aid of the law in preserving his 
secret from becoming known to the public. Al! he is entitled to 
is protection against a breach of contract or of confidence on the part 
of any one to whom he has confided the Secret on trust. The other dif- 
ficulty is to guard agairtst the possibility that a plaintiff may make an 
unfair advertising use of a decree in his favor. Because of this the 
decree will be liraited to the défendant and to such of its agents and 
employées to whom it may havé made known the secret, and will warn 
the plaintiff against making any advertising use of the decree. 
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UNITED STATES v. MDLLIGAN. 

(District Court, N. D. New York. September 25, 1920.) 

1. Searches and seizures <S=7 — Witiicsses ©='293 — Lever Act license and in- 
spection provisions not unconstitutional ; "private papers." 

Lever Act (Comp. «t. 1918, Comp. St. Aiin. Supp. 1910, §§ 31ir>y8e- 
3115%kk, 31irii/g'-3115ysr), in providing for licensiiis of dealers In foods. 
feeds, fuel, etc.. and for régulations requiring keeping of accounts and 
tlie inspection of business and records, does not viola te Const. Amends. 4 
and 5, forbidding unreasonable searches and seizures, and the compelling 
of one to be a witness against liinisclf ; thc books and pi pers whicb tbe 
dealer is compelled to keep as a condition of doing business during the 
war not belng "private papers" witliin the meanlng of the Constitution, 
but records of a quasi public nature, the keeping of whicli is a condition 
of bis doing business, by tlie acceptance of which condition he may be 
deemed to hâve waived tlie constitutional riglit whicli he would other- 
wise bave. 

[lEd. Note.— For othor définitions, see Words and Phrases, Second Sé- 
ries, Private Papers and Documents.] 

3. Indictment and information <S=60 — Test for sufBciency stated. 

The suflSciency of an indictment is to be tested by ascertaining whether 
It contains every élément of the offense intended to be charged and suffl- 
ciently apprises the défendant of what he must meet, and whether, in 
case other proceedings are laken against him for a simllar offense, the 
record shows with accuracy to what extent he may plead a former ac- 
quittai or conviction. 

3. Indictment and information 'Ss'iiocs) — In language of statute sufficient_. 

Wliere a statute fully, directly, and expressly, without any uncertainty 
or ambiguity, sets forth ail the éléments of an offense, an ihdictment is 
sufiicient which charges the offense substantially in the language of the 
statute. 

4. War <S=^i — Indictment under Lever Act lield sufHcient. 

An indictment under the Lover Act (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 3n5V8e-3115%kk, Sll^Vs^siini/sr), which, after setting 
ont the act and that accused was eiigaged in dealing in sugar, alleged 
that the goverimient officers demanded an examination of his books, but 
that accused refnsed to glve them any information, or to allow them to in- 
; spect his property, place of business, and records, and deelared hls ' 
books to be in the safe and did not take them ont, was sufiicient. 

George E. Mulligan was indicted for violating the Lever Act. On 
demurrer to the indictrnent. Demurrer overruled. 

Frank J. Cregg, Sp. Asst. Atty. Gen., for United States. 
Borst & Smith, of Schenectady, N. Y. (John H. Gleason, of Albany, 
N. Y., of counsel), for défendant. 

COOPER, Di.strict Judge. [1] This is a demurrer to an indictment 
containing two counts, charging the défendant with violating section 5 
of the Lever Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
311514g). Thèse two separate counts charge the same acts of violation, 
one on the 19th day of May, 1920, and the other on the 22d day of June, 
1920. The acts constituting the violation as charged are that the 
défendant did unlawfully, knowingly, and willfuUy impede, resist, and 
interfère with duly authorized agents of the United States, and refused 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to permit them to enter and inspect the places of business of the de- 
fendant, and did refuse to furnish any information whatever as to his 
manner of conducting his business, or the amount of business done, or 
the sugar handled, or to whom sold, or any information whatever, and 
did refuse to allow said agents to inspect his property, his place of busi- 
ness, or the records of his business, stating that he kept his records in 
a safe, locked up, and he did not produce them. 

The statute (the Lever Act) provided that it was essential to the na- 
tional security and défense, and for the successful prosecution of the 
vi^ar, to secure an adéquate supply of foods, feeds, fuel, etc., and that for 
such purposes the Président was authorized to require that persons deal- 
ing in such necessaries should be licensed and he was authorized to 
prescribe régulations for the issuance of the license and requirements 
for the keepîng of accounts of the licensee, for the inspection of his 
place of business, property, etc., by fédéral agents. The Président duly 
issued such proclamation and prescribed régulations, which are set 
forth in the indictment. The défendant took out the license, and it is 
for failure to permit the inspection of his business and records, and 
specifically in preventing the fédéral agents from making such inspec- 
tion, pursuant to the instrumentalities created by the statute, that the 
défendant is indicted. . , 

The défendant demurred to the indictment on the ground of its 
gênerai insufficiency and failure to state facts sufhcient to constitute a 
crime, and more particularly on the ground that the statute and the 
régulations violated the Fourth, Fif th, and Sixth Amendments to the 
Constitution. Not much stress is laid by défendant upon the Sixth 
Amendment, but great stress is laid upon the Fourth and Fifth Amend- 
ments, to the Constitution. The Fifth Amendment is that no person 
shall be compelled in any criminal case to be a witness against himself, 
and the Fourth Amendment provides that the right of the people to be 
secure in their persons, houses, papers, and effects against unreason- 
able searches and seizures shall not be violated. 

It is not clear how the question of the Fifth Amendment is raised 
by this indictment and the demurrer thereto. The défendant has not 
been subpœnaed nor otherwise compelled to attend court ; he has not 
been compelled to give 0;ral testimony relating to himself or his conduct 
of the business; nor has be been compelled, or sought to be compelled, 
to produce in court any books or pàpers which might he incriminating 
évidence agairist himself. The cases cited by both sides in' the brief are 
either criminal prosecutions against the défendant for violations of sim- 
ilar statutes, or contempt proceedings.based upon a refusai of the de- 
fendant to produce or exhibit his books before the grand jury or upon 
trial. No such situation confronfç the défendant hère. He is indicted 
for failure to permit inspection of his business, property^ and records 
and to give, eut of court, information as to his business. 

But, assuming that, if he were compelled to permit inspection of his 
"books and records, and fo give information, the évidence might be used 
against him in court, the question théh arises : Does this statute and the 
proclamation and régulations thei'eùnder, violate his constitutional rights 
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under Amendments Fourth and Fifth of the Constitution? He îs not 
a corporation and the authorities distinguishing the rights of the cor- 
poration f rom the individual, do not directly apply. Il may also be 
taken for granted that in the absence of the exercise of the war powers 
of the government as contained in the Lever Act, if he were sought to be 
compelled to produce his records in court, or to testify against himself, 
any statute compelling him so to do woulH be unconstitutional, and 
violative of éie fédéral Constitution. 

The final question then is : Are the books and papers which def etid- 
ant is compelled to keep under the statute, as a condition ofdoîrig busi- 
ness during the war, necessarily private papers, within the meaning of 
the Constitution, or are they records of a quasi public nature, which he 
is compelled to keep as a condition of doing business, and by the ac- 
ceptance of which condition, in légal effect, he may bedeemed to hâve 
waived the constitutional right which he would otherwise hâve. 

It has been held by the Circuit Court of Appeals in this circuit that 
the Lever Act is constitutional. That the government is technically in 
a State of war, and was in such state of war at the time set forth in the 
indictment, and will be until a treaty of peace has been duly entered 
into, has been held by highest authority. Hamilton v. Kentucky Dis- 
tilleries & Warehouse Co.. 251 U. S. 160, 40 Sup. Ct. 106, 64 L. Ed. 194. 

No fédéral décision has been cited by either side which is in close 
analogy to the case at bar; but there are varions décisions of the high- 
est courts of several states, where a similar regulative act was under 
considération, and in which a similar state constitutional provision 
against compelling a person to be a witness against himself was in 
force. In those state décisions, of course, no war-time powers of thé 
government were involved, but the décisions were based upon the right 
of the state to regulate the traffic, and to require the individual to com- 
ply with certain requirements as a condition of engaging in such traffic. 

In State v. Donovan, 10 N. D. 203, 86 N. W. 709, the défendant was 
a druggist, who was required by statute to keep a record of ail sales of 
intoxicating Hquors made by him, which shouldbe subject to public in- 
spection at reasonable times. It was held that the privilège against self- 
incrimination was not available to him with respect to the bpoks kept 
under the law, for they were — 

"pwbUe documents, which the défendant was required to keep, hot for his 
private uses, but for the beneflt of the public, and for public inspection." 

On $imilar grpunds in State v. Davis, 108 Mo. 666, 18 S. W. 894, 32 
Am. St. Rep. 640, the courts sustained a statute to préserve prescrip- 
tions compounded and to producç them in court when required. 

The doctrine of thèse cases is referred to and approved by Mr. Justice 
Hughes in deciding the case of Wilson v. United States, 221 U. S. 381- 
382, 31 Sup. Ct. 544, 545, 55 L. Ed. 771, Ann. Cas. 1912D, 558, in which 
he cites various other state décisions along the same line from West 
Virginia, Kentucky, lowa, Michigan, Illinois, and South Carolina, and 
also cites an English case arising under a statute requiring the keeping 
of vestry books. Mr. Justice Hughes' interprétation of thèse décisions 
i.s given in the foHowing language: 
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"Thé fuhdamental ground of décision in this class of cases is tliat where, 
by virtue of their character and the ruies of law applicable to them, the books 
and papers are held subject to examlnation by the demandlng authority, the 
custodian has no privilège to refuse production although their contents tend 
to crlmlnate him. In assuming their custody he has accepted the Incident 
obligation to permit inspection." 

In another place (221 U. S. page 380, 31 Sup. Ct. 544, 55 L,. Ed. 771, 
Afin. Cas. 1912D, 558) in the opinion' in the Wilson Case, Mr. Justice 
Hugheis says the principle appHes, riot only to public documents and 
public officers, but also to records required by law to be kept in order 
that there may be suitable information of transactiohfe which are the 
appropriate subjects of governmental régulations and the enforcement 
of restrictions validly established. There the privilège which exists as 
to private papers cannot be maintained. 

There are other cases which seem to uphold this doctrine in other 
States, in ail of which there is a constitutional provision against self- 
incrimination, like Amendment 5 of the Constitution. In St. Joseph v. 
tevin, 128 Mo. 588, 31 S. W. 101, 49 Am. St. Rep. 577, it was held 
that a city ordinance requiring every pawnbroker to enter in a book 
a description of the property left with him in pawn, and of the person 
leaving it, is valid. 

It had been held in People v. Schneider, 139 Mich. 673, 103 N. W. 
172, 69 h. R. A. 345, 5 Ann. Cas. 790, that a city ordinance regulating 
the speed of automobiles and providing a punishment for violation 
thereof, and requiring each automobile operating in the city to carry a 
registration number, was not in violation of Const. art. 6, § 2, declaring 
that no person shall be compelled in a criminal case to be a witness 
âgainst himself , or be deprived of his liherty or property without due 
process of law. The court said that it was clear the ordinance does 
not compel an automobile owner oroperator to testify against himself, 
or deprive him of his property rights, and that the statute was merely 
a justifiable exercise of the police power, in the interest of the safety of 
the drivïng public. 

On the question of the constitutionality of chapter 189, p. 307, L,aws 
1907, requiring registration and publication of internai revenue tax 
receipts, on the ground it infringes section 13 of the Constitution of 
this State, which guarantees immunity from self-incrimination, it has 
been decided that the constitutional immunity has not been infringed, 
and the Législature, ùnder its police powers, could require the utmost 
publicity in this respect. State v. Hanson, 16 N. D. 347, 113 N. W. 371. 
The case of People v. Rosenheimer. 209 N. Y. 115, 102 N. E. 5^0, 46 L- 
R. A. (N. S.) 977, Ann. Cas. 1915A, 161, goes even further. Thé de- 
fendant was indicted for violating subdivision 3 of section 290 of the 
Highway Eaw, which enacts punishment for not stopping after an ac- 
cident and make himself known. After ai)proving Ex parte Kneedler, 
243 Mo. 632, 147 S. W. 983, 40 X. R. A. (N. S.) 622, Ann. Cas. 1913C, 
923, the court says : 

"In the opinion of the learned coiirt of Missouri référence is made to 
statutory enactnients, at least partially similar in principle to that before 
us, thé validlty of wlilch haa either been uphold by the courts or has never 
been questionod. As to niotor vehicles, laws requiring the registry of the 
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names of thelr owners and chauffeurs and the display of the numbers of the 
vehicles, lu a conspicuous place thereon for the very purpose of identifying 
the car and the person operating it hâve beeii upheld. People v. Schneider, 139 
Mlch. 673. See Frankford & P. P. Ky. Co. v. City of Phila., 58 Penn. St. 
119 ; City of St. Louis v. Williams, 235 Mo. 503. 

"Physicians are requlrod to report deaths and their causes, druggists the 
sale of poi.sons. and fallu rc to comply wlth thèse requirements is made a mls- 
demeanor (Pénal Law, § 1743; Public Hoalth Law, § 235). Labor Law, § 87, 
requires a person in charge of any factory to report to the commissioner of 
labor ail deaths, accidents, and injuries and the détails thoreof, Compllance 
wlth statutory régulations ma y, in the case of the commission of a crime by 
the person who is required to mako the cprtificate or registry, prove an im- 
portant factor in leading to his détection, but tliis is not sufficient to render 
the législation invalid." 

The Ohio court said 71 Ohio Laws, p. 146, fixing a penalty against 
railroads for overcharging for transportation, and declaring the alléga- 
tions of the pétition claiming such penalty not denied by answer, shall 
he taken as true, does not violate article 1, § 10, of the Constitution, 
which provides that no person in a crimina! case shall be compelled to 
be a witness against himself. Cin. S. & R. Co. v. Cook, 37 Ohio St. 
265. 

The privilège and immunity of the citizen in his private affairs is 
carefully safeguarded and distinguished in the above cases. Without 
such distinction of the rights of the individual in his private unregu- 
lated business from his status when engaged in business only by per- 
mission of the government and under government régulations, the safe- 
ty of the nation might be in danger. 

Régulation which vv^ould not permit the government représentatives 
to ascertain anything about the dealers' business would be no régula- 
tion. He might hoard, and withhold from the public and from the 
government agencies, things necessary for the conduct of the war. He 
might not only do this, but he might sell the same necessaries to the 
enemy. It is a very feeble government which, in time of war, can 
hâve no supervision over dealers in the sale of necessaries, without 
which the war could not be safely conducted. Otherwise, the govern- 
ment would need to directly deal in ail the necessaries for the conduct 
of the war and the support of the people. Much private business would 
then end, and a burden be thrown on the government that might be 
unbearable. 

[2] The défendant also raises a question as to the sufficiency of the 
indictment. The sufficiency of an indictment is to be tested by ascer- 
taining whether it contains every élément of the offense intended to be 
charged and sufficiently apprises the défendant of what he must meet, 
and whether, in case other proceedings are taken against him for a simi- 
lar offense, the record shows with accuracy to what extent he may 
plead a former acquittai or conviction. 

[3] Where a statute fully, directly, and expressly, without any im- 
certainty or ambiguity, sets forth ail the éléments of an offense, an in- 
dictment is sufficient which charges the offense substantially in the 
language of the statute. Peters v. U. S., 94 Fed. 837. See also U. S. 
V. Cook, 17 Wall. 168, 21 h. Ed. 538; Evans v. U. S., 153 U. S. 584, 
268 ï\— 57 
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14 Sup. Ct. 934, 38 L. Ed. 830; Cochan v. U. S., 157 U. S. 286, 15 
Sup. Ct. 628, 39 L. Ed. 704. 

[4] The indictment, after setting out the act and the fact that de- 
fendant was engaged in the business of importing, storing, etc., sugar, 
alleged that the duly authorized officers of the government demanded 
an examination of the books ; défendant refused to give such agents 
any information whatsoever, did then and there fail and refuse to allow 
said agents to inspect the property, place of business, and record of 
said license, declared said books to be locked in the safe, and he did 
not take them ou«i. This seemed to be a sufficient comphance, and sufifi- 
ciently informs the accused of the nature of the charge against him. 

The court is indebted to the careful and painstaking brief of counsel, 
evidencing extensive research of authorities. 

The demurrer is overruled. An order may be prepared accordingly. 



In re SEDALIA FARMERS' CO-OP. PACKING & PRODUCE CO. 

(District Court, W. D. Missouri, C. D. February, 1919.) 

1. Banbruptcy 'S='54 — "Fair vàluation" of property, as respects insolvency, 
deflned. 

Witliin Bankruptcy Act, § 1, cl. 15 (Comp. St. § 9585), proviaiug 
that a person shall be deemed insolvpnt wlicii liis proporty shall not at a 
fair vàluation be suiflcient to pay lils debts, "fair valuatlon" means the 
fair market value, or value which the bankrupt might realize for Itself, 
or the value that can be made promptly effective by the owner of the 
property for payment of debts. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Fair Value.J 

3; Baiikrupt<y ®=6(> — Appointment of receiyer because of insolvency need 
not contemplate statutory définition of insolvency. 

Under Bankruptcy Act, S 3a, cl. 4 (Comp. St. S 9587), specifying the 
appointment of a receiver because of insolvency as an act of bank- 
ruptcy, insolvency, as deflned in section 1, cl. 15 (section 0385), need not 
be the ground of the appointment. 

3. Bankruptcy ^=^G<i — Bankrupt must be insolvent at flling of pétition and 

appointment of receiver. 

When the appointment of a receiver because of Insolvency is the act 
of bankruptcy relied on, the bankrupt must be actually insolvent within 
the meaning of the Bankruptcy Act (Comp. St. §§ 9585-9656), both at the 
time of such appointment and at the time of filing the involuntary péti- 
tion. 

4. Bankruptcy ®=60 — Appointment of receiver because of cominon-law in- 

solvency îs act of bankruptcy. 

Where the required degree of insolvency exista and is tlie proximate 
cause of a receivership, the appointment is because of insolvency, within 
Bankruptcy Act, § 3a, cl. 4 (Comp. St. § 9587), though the pétition for 
a receivership allèges only common-law insolvency. 

5. Bankruptcy <S=>60 — Appointaient of receiver is act of bankruptcy, though 

pétition for appointment vt^as insufflcient. 

Where a receiver was appointed because of insolvency, and the prop- 
erty was placed in his charge, the act of bankruptcy was complète, 
though the pétition did not give the court jurisdiction to make the ap- 
pointment, or though it was Improvidently made. 

<g=For other cases see sanie topic & KETf NUMBER ia ail Key-Numbered Uigests & Indexes 
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6. Bankruptcy <S=^6<i — Receiver held appointed because of insolvency. 

A receiver appointed by a state court for a corporation on a pétition 
alleging tliat its assets were depreciating, tliat it vvas witliout funds to 
meet its obligations, etc., and asking tlie appointment of a receiver to 
manage the corporation, marshal its assets, etc., hcld appointed because 
of insolvency within Bankruptcy Act, § 3a, cl. 4 (Comp. St. § 9587). 

In Bankruptcy. Proceeding against the Sedalia Farmers' Co-opera- 
tive Packing & Produce Company. On exceptions to the report of a 
spécial master. Report confirmed and approved. 

Mercer Arnold, of Joplin, Mo., for petitioning creditors. 
G. W. Barnett, of Sedalia, Mo., for bankrupt. 

VAN VALKENBURGH,. District Judge. August 29, 1918, credi- 
tors of the alleged bankrupt filed suit in the circuit court of Pettis 
county, Mo., making certain allégations upon which they prayed the 
appointment of a receiver, and upon due hearing such receiver was 
appointed. This step was first contemplated by the officers and direc- 
tors of the company, who were advised the appointment of a receiver 
was the best thing that could be donc ; the idea being "to avoid being 
sued, to hold the business intact, and to try and realize ail that we 
could." The creditors' bill subsequently filed was what is known as a 
friendly suit. The corporation entered its voluntary appearance by its 
président, but filed no answer and ofifered no opposition to the prayer 
of the bill. The court first made a temporary order appointing one H. 
F. Fricke receiver, and later, during the October term, said court 
rendered judgment, finding ail the issues for the plaintifï, and con- 
firming the appointment of Fricke to continue as receiver until the 
further order of the court. Later an involuntary pétition in bank- 
ruptcy was filed; the act of bankruptcy counted upon being that, the 
corporation being insolvent, because of insolvency a receiver had been 
put in charge of its property under the laws of the state of Missouri. 

November 18, 1918, in the absence of the District Judge from the 
Central division of the Western district of Missouri, the référée in 
bankruptcy appointed one A. L. Shortridge as receiver of the alleged 
bankrupt. The latter immediately qualified, and the following day the 
state receiver turned over to said fédéral receiver ail the assets of sàid 
corporation ; and the latter, acting under his appointment aforesaid, 
now has the care and custody thereof. The alleged bankrupt filed 
answer putting in issue the allégations of the pétition in bankruptcy, 
denying insolvency, and denying the commission of the act of bank- 
ruptcy charged. The issues made by said pétition and answer were 
referred to Holmes Hall, Esq., référée in bankruptcy, as a spécial mas- 
ter to take the testimony and report his findings of fact and conclusions 
of law to the court. This report was duly made, as stated, and the 
matter comes up on the alleged bankrupt's exceptions to this report. 

Two questions are presented: (1) Was the alleged bankrupt insol- 
vent when the receiver was appointed in the state court, and when the 
pétition in bankruptcy was filed? (2) Was the receiver in the state 
court put in charge of its property because of insolvency? 

^;::»For other cases see same topic & KEY-NUMBER in al] Key-Numbered Digests & Indexes 
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[ 1 ] Upon the sliowing disclosed by the record, I hâve no hésitation 
in finding that the corporation was insolvent on both said dates. The 
référée has so found, and the évidence fully sustains him. The aggre- 
gate of its property was not, at a fair valuation, sufficient in amount to 
pay its debts. 

"Fair valuation means a fair marlîet value — that iis at a value whicli 
the corporation miglit hâve realized on them for itsc'f." In re Marine 
Iron Works (D. C. N. ï.) 20 Am. B. R. 390, 159 Fed. 753. 

And as announced by Judge Amidon in Stern v. Paper (D. C. N. D.) 
25 Am. B. R. 451, 453, 183 Fed. 228, 230: 

" 'Fair valuation,* within the meaning of subdivision 15 of section 1 of the 
Bankrnptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St, 1JM)1, 
p. 3419] ) , means a value that can be made promptly effective by the owner 
of property 'to pay debts.' * * * 'Fair valuation' means such a priée as a 
capable and diligent business nian could presently obtain for the property 
after eonferring with those accustomed to buy such property." 

Judged by this standard, insolvency appears with sufficient clearness. 
The pétition in the state court allèges that much of the physical prop- 
erty was inconvertible, except at greatly diminished value, and that 
business in the ordinary course could not be conducted without con- 
tinued loss. During the state receivership such losses did persist, 
aggregating a large amount. The enlistment of new capital was found 
to be impracticable and inexpedient. Dissolution and liquidation is in- 
évitable and is in the process — the contest being whether it shall take 
place in the state court or under the paramoijnt national law. 

[2] We come, then, to the second and deciding point of whether a 
receiver was put in charge of the property by the state court because 
of insolvency. The question hère is a nicer one, made so by a ten- 
dency toward what I regard as ultra-strict construction in a number of 
fédéral jurisdictions. The greater weight of the décisions thus far 
announced is that the word "insolvency," as hère used, means insol- 
vency within the définition of the Bankruptcy Act (Comp. St. §§ 9585- 
9656). This is founded ùpon the foUowing provision in clause 15 of 
section 1 (section 9585) of the act : 

"A person shall be deemed insolvent within the provisions of this act 
whenever the aggregate of his property * * * shall not, at a fair valua- 
tipn, be stfliclent in amount to pay his debts." 

Several courts in a number of décisions hâve held that this section 
sets forth the meaning Congress intended to be given to the word "in- 
solvency," as well as to the word "insolvent," as used in section 3a, 
clause 4 (section 9587). While this conclusion is plausible under known 
rules of statutory construction, and at first impression seems unques- 
tionable, nevertheless I cannot yield acceptance in view of the manifest 
spirit and purpose of the iiational act. It is true, of course, that no 
one can be insolvent within the meaning of this act except in con- 
formity with the express définition of insolvency, both at common law 
and as recognized in the statutes of varions states, which Congress may 
well hâve had in mind when dealing with procédure in such jurisdic- 
tions. 
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■ It will be noted that Congress herein nowhere says that the word 
"insolvent" (or, by analogy, "insolvency"), as used vvithin the provi- 
sions of this act, shall be defined thus and so. It merely déclares under 
what conditions a person shall be deemed insolvent to such extent as to 
bring him within its provisions. This may be a fine distinction, but 
it is a significant one, because in the provision in question we are deal- 
ing with a proceedine in a court of a state, in which "insolvency" bas 
its common-law meaning ; to wit : inability to meet obligations as they 
become due ; and the petitioning creditors charge that the receiver was 
put in charge of this property under the laws of this state because of 
such insolvency. It is a matter of common knowledge at the bar that 
receivers are appointed by state courts under precisely such circum- 
stances. This is donc because of such insolvency; and it would prob- 
ably rarely, if ever, occur that the exclusive form of insolvency, as 
defined in the Bankruptcy Act, would be specifically stated in a pétition 
addressed to a circuit court of this state ; particularly would this be 
true if the pleader desired the estate to be administered and distributed 
by the state court and not by a court of bankruptcy. This would open 
an obvious avenue for évasion of one of the most important provisions 
of the national act. This seems to be the view of Judge Putnam in his 
dissenting opinion in Re Wm. S. Butler & Co. (C. C. A. Ist Cir.) 30 
Am. B. R. 502, 514, 207 Fed. 705, 715, 125 C. C. A. 223, 233. He says : 

"By giving the words 'insolvent' or 'in.solvency,' as found in tlie amendment 
of 1903, tlie peeuliar définition given them by tlie body of the act of 1898, we 
would praetically defeat tlie piirpose of tlie aniendment, and the amendment 
would be inapplicable. No procceding in eitlier courts of equity or common 
law lias ever yet, in appointing receivers or other^visc, used the words 'in- 
solvent' or 'insolvency' in the speeial seuse declared by the Bankruptcy Act 
of 3 898. Giving thèse words the force which the opinion of the court gives 
them would be in substanc(! declariiig that no adjudication in bankruptcy 
based on the appointment of a receiver by a court of eipiity or common law 
was in fact and in substance justifiable, because there never lias been any case 
where such an adjudication was secured in which the court which appointed 
the receiver has ever givoii to those words the peculiar définition given them 
by the Bankruptcy Act of 1898, or was ever asked to do so." 

[3, 4] I concur in the language quoted, and I believe this construc- 
tion is necessary to préserve the integrity and efiicacy of the amend- 
ment in question. It is, however, of course, necessary to find that the 
bankrupt was actually insolvent, within the meaning of the Bankruptcy 
Act, both at the time of the alleged act and at the time of filing the 
involuntary pétition. The reasoning of the learned district judge in 
Re Maplecroft Mills (D. C. S. C.) 33 Am. B. R. 815, 218 Fed. 659, 
is to the same effect. That case was reversed by the Circuit Court of 
Appeals of the Fourth Circuit, under the same title. 35 Am. B. R. 
311, 226 Fed. 415, 141 C. C. A. 245. The lattcr court appears to hâve 
adopted the views in Re Wm. S. Butler & Co., supra; but in that case 
it will be remembered that the South Carolina statute expressly au- 
thorizes the courts of that state to appoint a receiver of a corporation 
when it is in immédiate danger of insolvency, and such was the alléga- 
tion of the complaint. That court did, however, permit the petition- 
ers, if so advised, to amend their pétition so as to allège insolvency, as 
contemplated by section 1, clause 15, of the Bankruptcy Act. This 
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brings us to a considération of what is meant by the words "because 
of insolvency." Ail forms of insolvency are certainly closely related, 
and because the pétition for the state receiver allèges only common- 
law insolvency, it should not, therefore, necessarily follow that the 
receiver appointed under such a pétition was not put in charge of the 
property because of insolvency as recognized by the Bankruptcy Act, 
if it be further f ound that such insolvency actually existed. There are, 
perhaps, holdings which intiniate that the issues framed in the plead- 
ings and the decree of the court, presumed to be responsive thereto, 
are décisive of this question, but to this I cannot agrée at ail. This, 
again, would suggest a ready means of évasion to the skillful pleader. 
The spirit of the Bankruptcy Act requires that this considération must 
be one of substance rather than of technical pleading. The words "be- 
cause of insolvency" should be, and are, broad enough to include ail 
cases where the requisite degree of insolvency is présent, and was the 
proximate cause of the receivership. 

[&, 6] In the instant case, however, the Sedalia corporation was in 
fact insolvent, and in my opinion, as in that of the master, the word 
convincingly shows that the receivership in the state court was because 
of that insolvency. The pétition is shrewdly drawn, with the évident 
purpose of avoiding the fédéral jurisdiction. It invokes no power, 
statutory or otherwise, of the Pettis county circuit court to appoint a 
receiver upon any other ground. That that court may, therefore, hâve 
been without jurisdiction and that the appointment may hâve been im- 
providently made, is beside the question. The receiver was appointed, 
the property was placed in his charge and the act of bankruptcy was 
complète. Exploration Mercantile Co. v. Pacific H. & S. Co. (C. C. A. 
9th Cir.), 24 Am. B. R. 216, 177 Fed. 825-840, 101 C. C. A. 39. The 
pétition sets out an intolérable condition. It shows that the assets are 
depreciating, that the company is without funds to meet its obligations, 
that the creditors are imperiled in the collection of their claims and 
that the real estate and equipment are not worth nearly so much, for 
purposes other than those for which it is now used, nevertheless that 
the défendant is running the business at a loss, and will continue to 
run it at a loss, unless restrained from further operating the plant; 
that a condition of temporary insolvency then existed, and that the 
business of the company will be greatly imperiled and weakened unless 
the défendant is restrained from continuing the business in the ordi- 
nary way. This makes out a pretty strong case of présent insolvency, 
with no hope of improvement in the future. 

What, then, is the state court asked to do? This is best gleaned 
from the prayer itself : 

"Wherefore, the premises considered, the plaiiitifEs pray that the défend- 
ant corporation be enjoined aud restrained from further buying stock or from 
operating said plant and from contraeting any further obligations and be 
restrained from continuing the business, but that the management of the 
same be taken out of its liands and that in order to préserve the assets of 
said corporation and to protect the interests of thèse plaintiffs and other 
creditors that a receiver be appointed, to take charge of aud manage the said 
corporation, to the end that such receiver may marshal the assets under the 
order of the court aud coUect the indebtedueiss due to tlie corporation and 
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realize on its asspts, in ordor tliat thèse plaintiffs and otliers may be paid 
and for ail other and further relief as to the eourt may seem proper and jiist." 

If this does not state a prayer for dissolution, liquidation, and dis- 
tribution of assets, it is difficult to discover what purpose is stated. 
No concrète subject of litigation between the parties is stated. The 
receiver is not asked for to conserve the property, and to prevent waste 
and loss pending some ultimate resuit of litigation, such as foreclosure, 
détermination of title, or the like. No mismanagement or misconduct 
on the part of the ofificers or directors is alleged. Just a receiver, for an 
indefinite period, for what can be the only ultimate object contem- 
plated, and that is, to marshal the assets, collect the indebtedness, and 
realize on the assets in order to pay debts and distribute the proceeds 
for the benefit of stockholders, creditors and ail concerned. The only 
possible inference is that the receiver was put in charge of the property 
of this insolvent corporation to wind up its affairs because of its in- 
solvency within the meaning of the Bankruptcy Act. 

One of the gênerai purposes of the bankruptcy law is to provide a 
uniform national law by which insolvent debtors can make a pro rata 
distribution of their assets among creditors. Prior to this amendment 
if a corporation sought to wind up its afïairs and distribute its assets 
by means of a receivership, such a proceeding did not constitute an act 
of bankruptcy, and, consequently, creditors were entirely deprived of 
the valuable rights and safeguards provided by the bankruptcy law. 
This amendment was designed to correct that evil. In the view I hâve 
taken, I fînd myself convincingly supported by the Circuit Court of 
Appeals of the Ninth Circuit. In Exploration Mercantile Co. v. Pacific 
H. & S. Co. et al. (C. C. A. 9th Cir.) 24 Am. B. R. 216, 177 Fed. 825, 
101 C. C. A. 39, Judge Morrow says : 

"With respect to the application for a receiver it may be conceded that if it 
appears from tbe record and is establlsbed by proof that the application 
is made under some statntory authority or gênerai e(iuity jurlsdictlon having 
no relation to insolvency, then the act of applying for a receiver is not an act 
of banlvruptcy. But wlien it appears that the application for a new receiver 
lias relation to insolvency, and that the pnrpose of the proceeding Is to hâve 
the corporation managed with a view to its dissolution and the distribution of 
its assets among the creditors of the insolvent, then the application for a re- 
ceiver is clearly an act of bankruptcy." 

It follows from the foregoing that the report of the master should 
be in ail things confirmed and approved, and it is accordingly so order- 
ed. With respect to the compensation of the master, both the bankrupt 
and its creditors are invited to aid the court by an expression of their 
views. It is apparent that the work of this référence vyas considérable. 
The questions presented required careful and exhaustive investigation 
and consit"*ration. This must not he left out of mind in determining 
upon the measure of compensation to be awarded. 
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In re HANSEN. 

(District Court, S. D. California, S. D. .Tanuary, 1919.) 

1. Bankruptcy <S==>224 — Référée has jurisdiction to détermine validity of 

chattel mortgage. 

After a claimant files a claini as one seonrod by a chattel mortgage 
on the property In possession of thi? Iiniiknipt, tlic référée has jurisdic- 
tion to détermine In a snmmary niiuiner thc validity of the lien of the 
mortgage, especially where no objection to siich jurisdiction was made. 

2. Chattel mortRa$res <S=>192 — Failurc to record immediately invalidâtes as 

to existing creditors. 

Under Clv. Code Cal. § 2957, rpqùiring a chattel mortgage to be 
reeorded Immediately to be valid as against creditors, delay in record- 
Ing invalidâtes morfgage, not orily as a.aainst creditors who became 
such between the dates of the exécution and the reoording of the mort- 
gage, but as against creditors whO were such at the time the mortgage 
was executed. 

3. Courts <©=366(1) — Construction of state Code by state court is binding 

on Fédéral Courts. 

ïhe construction placed upon a section of the Civil Code of California 
by the Suprême Court of that state is biuding on the United States 
courts. 

In Bankruptcy. In the matter of the estate of H. A. Hansen, bank- 
rupt. A pétition by the trustée for sale of the property free and clear 
of the chatte] mortgage claimed by Celestine Dack was granted by the 
référée, and the claimant asks a review of the order. Order confirmed. 

W. T. Craig, H. R. Archbald, and George M. Pierson, ail of Los 
Angeles, Cal., for trustée. 

V. J. Cobb, of Los Angeles, Cal., for creditor. 

BLEDSOE, District Judge. Celestine Dack duly filed her verified 
claim before the référée as upon a debt secured by a chattel mortgage. 
Subsequently the trustée fîled a pétition with the référée, setting up that 
certain personal property, part of it being property covered by the al- 
leged chattel mortgage, was in the possession of the bankrupt and be- 
longed to the bankrupt estate, and alleging that the chattel mortgage 
was invalid, and asked that the property be sold free and clear of the 
claimed lien of the chattel mortgage, and that an order be issued and 
directed to the said Celestine Dack, requiring her to show cause why 
such sale should not be had, etc. 

Celestine Dack answered the pétition for order to show cause, as- 
serting that the mortgage was valid, and also filed an answer to the 
objection to her claim previously interposed by the trustée. Upon the 
objection to the allowance of the claim, and upon the pétition to show 
cause, a hearing was had, testimony taken, and an order made by 
the référée. At no time does it appear that any objection to the juris- 
diction or authority of the référée to pass upon the matters presented 
and involved in the various reports was made. The référée found that 
the claim for $2,000, filed as a secured claim, should be disallowed as 
a secured claim, without préjudice to the right of the claimant to urge 

(gz^For other cases see samt topic & KBY-NUMBER in ail Key-Numbered Digests & Indexai 
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its allowance as an unsecured claim. The order to show cause was 
made absolute, and the trustée was directed to sell the personal prop- 
erty then and there in the possession of the bankrupt. Revision of this 
oi'der is sought before the court. 

[1] Claimant having filed a secured claim, without doubt it there- 
upon became the duty of the référée to pass upon the question of 
whether or not the claim was secured by a chattel mortgage as assert- 
ed. The property being in possession of the bankrupt, and therefore 
in custodia legis, constructively, if not actually, the référée had the 
jurisdiction, as I understand the décisions, to détermine in summary 
manner the existence or nonexistence of asserted claims to or liens 
upon such property. At least, no objection anywhere along the line 
to the jurisdiction of the référée having been made, it would seem that 
imder the provisions of the Eankruptcy Act (Comp. St. §§ 9585-9656) 
summary jurisdiction, based upon consent of the parties involved, 
was proper. Bryan v. Bernheimer, 181 U. S. 188, 197, 21 Sup. Ct. 
557, 45 h. Ed. 814, S Am. Bankr. R. 623. 

[2] The principal question in the case involves a détermination 
of whether the chattel mortgage relied upon by claimant, Dack, 
was valid. The note, to secure the payment of which the chattel 
mortgage was given, was dated February 1, 1917; the mortgage itself 
was dated February 1. It was acknowledged, and the affidavit re- 
quired by the statute of California was made, February 20, 1917. The 
mortgage was thereupon delivered by the mortgagee to the mortgagor 
for recordation in accordance with the requirements of the statute, 
but it was not ofïered for recordation by the mortgagor until March 13, 
1917. Thus a month and 12 days elapsed between the exécution of the 
mortgage and its recordation, and 21 days elapsed between the ac- 
knowledgment of its exécution and its recordation. AU the property 
was situate in or near, and the parties resided within, the city of Los 
Angeles. 

It was held by the Suprême Court of California, in a well-consider- 
ed and subsequently approved case (Ruggles v. Cannedy, 127 Cal. 
290, 53 Pac. 911, 59 Pac. 827, 46 L. R. A. 371), that section 2957 of 
the Civil Code of California required immédiate recordation after ex- 
écution, in order that a chattel mortgage might be valid as against cred- 
itors. The court (127 Cal. 298, 53 Pac. 914, 46 L. R. A. 371) said: 

"We eonclude upon this question that our law requires immédiate recorda- 
tion in lieu of immédiate delivery, and that when such recordation is not 
effected the mortgage 'is void as against creditors of the mortgagor.' The 
penalty for a failure to record promptly in the case of a mortgage is identical 
with the penalty under soctiou 3440 for a failure to deliver promptly in the 
case of a sale. In either case the failure results in a légal fraud against 
those whom the statute enumerates and protects." 

True it is that in that case the court expressly declined to détermine 
whether or not the mortgage was invalid as to creditors who became 
such before the making of the mortgage, and true it is that in the case 
at bar ail of the creditors apparently became such previous to the 
making of the mortgage. However, the précise matter has been passed 
upon by other courts, and the reasoning there indulged in is very per- 
suasive with me. Karst v. Cane, which concerned this précise point. 
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was a case arising in New York, and given careful considération by 
the différent courts which heard it. Before the Suprême Court, as re- 
ported in 61 Hun, 533, 16 N. Y. Supp. 385, it was held : 

"Upon this subject It lias beeii provided that every mortgage, or con- 
veyance intended to operate as a mortgage, of goods and chattels, wliich shall 
net be aecompanied by an immédiate delivery, and followed by an actual and 
continued change of possession of the things mortgaged, shall be absolutely 
v.oid as agalnst the creditors of the mortgagor, and as against subséquent 
purchasers and mortgagees in good faith, unless the mortgage, or a true 
copy thereof, shall be flled as direeted in the succeedlng section of the act. 
3 Rev. St. (6th Ed.) p. 143, S S. But it was objected on behalf of the mort- 
gagees that this section of the statute was designed only for the protection 
of persons who became creditors of the mortgagors after the exécution of 
the mortgages and prior to the time when they were filed. But the statute 
clearly bas proceeded upon no such distinction, for it has declared the mort- 
gage wlthheld from the files to be absolutely vold as against the creditors of 
the mortgagor. Not the creditors who should become such between the time 
of the exécution and the fillng of the mortgage, but the creditors generally, 
including ail persons sustaining that relation to the mortgagor during the 
time the mortgage is withheld from the tiles. If it had been intended to 
restrict It to those persons who should become creditors after the exécution, 
and before the filing of the mortgage, language to that eft'ect mlght reason- 
ably be expected to be found In the section. And Its entlre absence is a déci- 
sive circumstance against the construction which the objection taken requires 
to be gIven to the section. The Législature was actuated by no such design as 
the intention appears in the law. But the design and intent was to render 
the mortgage, or mortgages, absolutely void as against ail persons who 
should be creditors of the mortgagor during the time, whether their debts 
were created before the exécution of the mortgage or afterwards ; and that 
Is the effect which has been given to the statute when this view of it has 
been brought before the courts for considération." 

Thereafter before the Court of Appeals (136 N. Y. 316, 321, 32 N. 
E. 1073, at page 1074) it was said: 

"It is undoubtedly true that one, and perhaps the.most important, purpose 
of the act, so far as it applies to creditors, was to protect persons giving 
crédit to the mortgagor in ignorance of the existence of a mortgage upon his 
property. But the législative policy was broader than this single purpose. 
It is Impossible to say that only creditors who became such during the exist- 
ence of a mortgage may be injured by keeping the mortgage secret. It 
certainly is not Improbable that in many cases antécédent creditors may be 
luUed Into security, and forbear the collection of their debts at maturity, 
by the apparent unincumbered possession and ownership by the debtor of 
property covered by an undisclosed mortgage. The statute prescribes a gên- 
erai rule which must be observed in order to entitle a mortgagee to assert his 
lien as against creditors." 

136N. Y. 323, 32 N. E. 1075: 

"We therefore conclude, upon the language of the act and upon authority, 
that the plalntlff was a créditer, within the act, although his debt existed 
when the mortgage to the détendants was »-xecuted. A .simple coutract crédi- 
ter Is as much within the protection of the statute as a créditer whose debt 
has been merged In a iudgmeut." 

• 136 N. Y. 325, 32N. E. 1075: 

"While the act does not, in tenus, require an immédiate flling of a mortgage, 
in order to make it valid against creditors or subséquent mortgagees or pur- 
chasers, the purpose of the act can only be satlsfied by prompt and diligent 
action on the part of the mortgagee in fillng his mortgage. The flling stands 
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ns a substitute for immeiliate delivery, and an actnal and contlnned change 
of possession, of tlie property, and avoids tlie coiiclusive presumptlon of fraud 
wliicli ^\'ould otherwise attaeh to the instrument under the act of 1833, 
in the absence of delivery and tlie change of possession of the mortgaged 
property. Some tinie will necessarily elapse between tlie exécution and fil- 
iug of the mortgage. Where it appears that due diligence was exercised in 
tiling the mortgage, and there was no unnoce.s.sary delay, and no actual inter- 
venlng lien lias been acquired, tliere would seeni to be no ground upon which 
subséquent lienholders eould question the validity of the mortgage under the 
-statute of 1833. The flling, under thèse cireuinstances, would be immédiate, 
and make tlie mortgage valid as against liens subsequently acquired. Rut 
a delay of six weeks in tiling the mortgage is not a compliance with tlie act. 
ïliere were no circumstances rendering so long a delay necessary. There can 
be no doubt that if, during the delay in tiling, a lien had been acquired by a 
creditor, the mortgage, as to sucli lien, would ho void. The mortgage was, 
however, flled before the jilaintiff's judgments and exécutions were obtained. 
This did not restore the validity of the mortgage, as against creditors whose 
<lehts were in existence during the default in liling the mortgage, althougli 
jndgments or exécutions were not obtained untll after the mortgage was in 
tact flled." 

Another case from New York (Tooker v. Siegel-Cooper Co., 55 
Alise. Rep. 68, 106 N. Y. Supp. 277; Id., 194 N. Y. 442, 87 N. E. 773) 
concerned a state of facts very similar in their substantial import to 
the facts of the case at bar. The indebtedness existed prior to the mak- 
ing or exécution of the chattel mortgage. There a delay of less than 
a month between the exécution and recordation of the chattel mortgage 
ensued. Thereafter and after recordation of the chattel mortgage, 
it was foreclosed. Subsequently suit was brought upon the indebted- 
ness owing to the creditor and a judgment rendered in favor of the 
plaintiff. The question then arose as to whether or not the 'mortgage 
was valid as against the judgment creditor. In holding that it was not, 
the court said (55 Mise. Rep. 69, 106 N. Y. Supp. 278): 

"In Xoveinher, 100,"), and Fehruary, 1!K)G, the plaintiff recovered judg- 
ments on two promissory not(>s for $0,00(1 each, niade liy the défendant 
Ilotel Kegeiit Company on February 3, 1004, and maturing, respoctively, one 
and two years from that date. Upon the retuni of unsatisfled exécutions, 
the plaintiff instituted this action in wliich slie seeks to reacb the proceeds 
r(>alized from the sale of certain property under n chattel mortgage which 
she allèges was executed and delivered hy the Ilotel Régent Company to 
the défendant Siegel-(3ooper Company on April 2^, 1004, but which was not 
liled until May 23, 1904. An accounting by the Siegel-Cooper Company and a 
satisfaction of plaintiifs judgment is prayod ; the right tbereto arising under 
section 90 of the Lien Law, which déclares: 'Every mortgage or conveyance 
Intended to operate as a mortgage of goods and chattols « * * which is 
not accompanied by an immédiate delivery, and followed by an actual and 
continued change of possession of the things mortgaged, is absolutely void as 
against the creditors of the mortgagor, and as against subséquent purchasers 
and mortgagces in good faith, unless the mortgage, or a true copy thereof, 
is filed as dir('cted in this article.' The chattel mortgage in question, given 
to secure an indebtedness of $56,080.97, the bona fides of which is conceded, was 
foreclosed in ()ctob(>r, 1004, and the aniount rcalized from the sale of the mort- 
gaged property was .'F5f>,000." 

55 Mise. Rep. 71, 106 N. Y. Supp. 279: 

"The statute bas been construed in favor of creditors along the broadest 
lines and in accordance with the most libéral principles of statutory con- 
struction. Technicalities bave given way to equities ; limitations, to lîbèrality. 
The statute contemplâtes protection to creditors against secret arrange- 
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mcnts to withliold tlie flling of chattel mortgagps. It conimands publidty. 
The récognition of an agreement such as the oue iipon whlch tlie (leïetidanC 
relies would net only circumvent the statute, but would facilitate rcsults 
whlch it was designed to prevent. The fallure of the Slogel-l'ooper Company 
to file the chattel niortgage in question withln a reasonable tlme after its 
exécution and dellvery renders it void as agalnst the plaintifC, and the 
relief prayed must be granted." 

Thereafter the Court of Appeals (194 N. Y. 447, 87 N. E. 775) said : 

"In order to make such an instrument eflfective against the creditors of 
the mortgagor, the lien law contemplâtes that it shall be plaeed upon file 
with reasonable expédition. Where it Is put into the hands of a third party 
after exécution upon no condition except that It shall net be delivered at 
ail in the event of the payment of the debt before a specified date, and is 
subsequently delivered by him to the grantee, we think that such dellvery 
must be deemed to relate back to the date when the third party received it, 
and that a delay of nearly a month in placing it upon flle was properly held 
by the trial court to be so unreasonable as to invalidate the mortgage agalnst 
creditors. Karst v. Gane, 136 N. T. 316, 32 N. E. 1073." 

A similar ruling has been rendered in this circuit by the District 
Court of the Western District of Washington (In re Mission Fixture 
& Mantel Co. [D. C. Wash.] 24 Am. Bankr. R. 873, 180 Fed. 263), 
which has been approved by the Circuit Court of Appeals of this 
circuit in National Bank v. Moore (C. C. A. 9th Cir.) 41 Am. Bankr. 
R. 409, 247 Fed. 913, 918, 160 C. C. A. 103. See, also, UCT. 513, 
514j_ 

[S] The construction of the California Code, made by the Suprême 
Court of California, is binding upon this court, of course, and the 
rulings f rom other jurisdictions having been approved apparently by the 
Circuit Court of Appeals of this circuit, it follows that this court can 
do naught else but confirm the report of the référée. 

Such will be the order. 



THE VERDI. 

(District Court, S. D. New York. April 3, 1920.) 

No. 565. 

Paj-ment '^=>12(3) — Costs of repairs to vessel repayable at current rate of 
exchange. 

Where a collision between two British vessels occurred in New York 
Harbor, and suit therefor was brought in that district, but repairs were 
made in England and pald for in Engllsh pounds, and demurrage was alsn 
computed by agreement in that nioney, in reducing auch sums to American 
money for the purposes of the decree, the rate of exchange applicable held 
to be the current rate at the time the damages became payable, as flxed 
by the decree. 

In Admiralty. Suit by Thomas Wilson Sons & Co. against the 
steamship Verdi. Decree for Hbelant. 

This suit was brought to recover damages for a collision off the quarantine 
anchorage, Staten Island, New York, on September 21, 1915, between claiuiant's 
.steamship Verdi and libelant's steamship Barrano. The vessels were eacb 
British-owned. The temporary repairs and expenses in New York were $1,509. 

ig=5Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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'i'hc i)(>i'mn lient ropairs and cxpenscs were înenrred In England, and were paid 
fur tlicrc on (}r about January 1, 1916, in British currency, amounting to 
il 7!)1.2.(i. Tlio (lemurrage in New York and England occasioned by the col- 
l:si<iii aniount('<l to £(5,478.0.9. Tîie commissioner eonverted thèse sums into 
Auioi'icnn dollars at $4.74 per pouiid sterling, the rate of exchange on January 
1. lillO, the date npon wliieh it is apparently assnmed by the parties that ail 
the (lîiiimgi's were ascertainable. The correctness of his décision is chal- 
Iciifçcd licre by exceptions to his report. 

Burlingham, Veeder, Masten & Fearey, of New York City (Charles 
Burlingham and Charles E. Wyth, both of New York City, of coun- 
sel), for libelant. 

Kirlin, Woolsey & Hickox, of New York City (Robert S. Erskine, 
of New York City, of counsel), for claimant. 

AUGUSTUS N. HAND, District Judge (after stating the facts as 
above). The collision occurred and the libelant's right of action ac- 
crued in New York Harbor within the jurisdiction of this court. Con- 
sequently damages for loss were payable hère, though both parties 
were British subjects. The mode which the parties hâve in efïect 
adopted of calculating the damages as équivalent to the actual cost 
of repairs and incidental expenses, plus the amount which the ship 
would hâve earned when o<fï time, is a mère method of arriving at the 
amount of damage suffered by the collision at New York, and then 
and there payable when ascertained. This is not, therefore, a case 
of pounds sterling due in England, suit to recover which is brought 
in New York. The damages were payable in dollars hère, and while 
the parties hâve agreed upon the measure of damages in pounds ster- 
ling, a portion of which were expended in England, that is a mère 
method of Computing the damages suffered in New York and finally 
ascertainable on January 1, 1916. 

The libelant under this method of adjustment was entitled to the 
payment in New York on January 1, 1916, of the number of dollars 
represented by £8,269. We are not seeking the équivalent of £8,269 
in dollars, in order to replace that number of pounds in England, but 
are ascertaining what was the damage on January 1, 1916, in dollars 
represented by £8,269. That can only be calculated at $4.74 for each 
pound sterling, the then rate of exchange. Nothing less can indemnify 
the libelant for the damages suffered in New York, payment of which 
was due hère when ascertained. 

It is contended that the damages cannot be determined until final 
decree, because the action sounds in tort, and that the rate of exchange 
then prevailing should therefore be adopted. This somewhat archaic 
argument, if pushed to an extrême, would bar interest prior to the 
date of the decree. The parties, however, hâve selected January 1, 
1916, as the date to fix the amount of their damages in pounds sterling. 
The case is not one of transmitting thèse pounds sterling to New York, 
but of finding their équivalent in dollars on January 1, 1916. This 
can only be done by employing the rate of exchange prévalent at that 
date. The matter is quite différent from one of a continuing obliga- 
tion to pay pounds sterling in England, the failure to perform which 
would be compensated for by interest. Hère the obligation was to 
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|)ay dollars in New York. Failure to pay them is similarly compen- 
sated for by interest, but as the initial damages were calculated in 
pounds they must be converted into dollars at the value the pounds 
had at the time and place of payment. That is measured by the rate 
of exchange then prevailing. 

The view I hâve taken is snpported by The Weatherby (D. C.) 48 
Fed. 734; The Cabot, 4 Fed. Cas. 961, No. 2,277; Forbes v. Murray, 
9 Fed. Cas. 415, No. 4,928, and the unreported décision of Judge 
Learned Hand, in this court, on January 19, ,1920, in the case of 
Constantinidi v. Benas. I think the rule enunciated in the interesting 
discussion by Mr. Justice Story in the case of Grant v. Healey, 10 
Fed. Cas. 978, No. .S,696, where payment was due in loco fori litis, 
involves the conclusion I hâve reached, although there he allowed the 
par of exchange. 

The report of the commissioner is correct, and is confirmed. 



THE HURONA. 



SOCIETE DE TRAVAUX & INDUSTRIES MARITIMES v. RUBÏ S. S. 
CORPORATION, Limited. 

(District Court, S. D. New York. April 3, 1920.) 

No. 566. 

Payment '2^=' 13(5) ^Libelant's advances to vessel [>ayable at prevailing rate 
of exchange. 

Libelaiit made advances in France in francs to the master of respond- 
ent's vessel, and brouglit suit to reeover for snch advances in the United 
States. lield that, the amoutit being pa.val)le in France, in French 
money, libelant was entitled to a decree for such sum in dollars as would 
purchase the requi.sJte number of francs at tlie rate of excliange pre- 
vailing at the date of the deereç. 

In Admiralty. Suit by the Société de Travaux & Industries Mari- 
times against the steamship Hurona ; the Ruby Steamship Corporation, 
lyimited, claimant. Decree for libelant. 

Kirlin, Woolsey & Hickox, of New York City (Robert S. Erskine, 
of New York City, of counsel), for Hbelant. 

George B. Hayes, of New York City, for claimant. 

AUGUSTUS N. HAND, District Judge. In this case advances 
were made at Marseilles, France, by the libelant to the master of the 
stearnship Hurona, amounting to 119,007.65 francs, between June 3 
and July 12, 1919. Thereafter this proceeding was instituted in rem 
in this court, after présentation of a bill for the advances to the agent 
of the steamship in New York and failure to pay them. 

The rate of exchange of French francs on July 12, 1919, was 6.85 
francs to the dollar; on September 5, 1919, when the bill' was first pre- 
sented in New York, was 8.(S0 francs to the dollar ; and on January 29, 
when the parties filed a stipulation providing that interest was to be 

@=5For other cases ste.same topic & KBY-NUMBER In a;il Key-Numbered Digests & Indexes 



EX PARTE HÀRHIS 911 

(268 F.) 

figiired from July 12, 1919, on ail advances, the rate of exchange was 
13.20 francs to the dollar. 

I think there can be no doubt that the amount due from the vessel 
to the libelant was payable in France, where the advances were made 
and the services rendered. Consequently this case diflfers, in my 
opinion, from that of Thomas Wilson Sons & Co., Ltd., v. Steamship 
Verdi, 268 Fed. 908, in which I am this day handing down an opinion. 

The only obligation of the vessel was to pay 119,007.65 francs in 
France ; so long as this is performed, and that number of francs, plus 
interest, is paid to libelant, its claims are fully satisfied, and it is com- 
pletely indemnified. This is, therefore, purely a case of transmitting 
funds from one country to another, and of rendering a decree which 
will enable the libelant to bave the amount of money in francs which 
was due to it in France on the 12th day of July, 1919. 

The dictum of Mr. Justice Story in Grant v. Healey, Fed. Cas. No. 
5,696, and of Mr. Justice Washington in the case of Smith v. Shaw, 
Fed. Cas. No. 13,107, likewise the décision of the Suprême Court of 
Wisconsin in Hawes v. Woolcock, 26 Wis. 629, are in accord with my 
conclusion. 

I think the récent case of Kirsch & Co. et al. v. Allen Harding & 
Co., Ltd., decided in the King's Bench Division by Roche, J., and re- 
ported in 36 Times Law Reports 59 (November 21, 1919), is likewise 
in point. In that case the plaintiffs were merchants in New York, 
who had made a contract with the défendants in England, whereby the 
défendants had agreed to purchase certain quantifies of condensed milk 
from the plaintiffs. The défendants were found guilty of a breach.. 
It was held that the damages the plaintiffs had suffered in dollars 
should be converted into pounds sterling at the rate of exchange pre- 
vailing at the date of rendering judgment. That was a case where the 
money was apparently payable in New York. Plaintiffs were àccord- 
ingly reimbursed, if they secured a judgment in the Court of King's 
Bench which would enable them to be paid the amount of money, 
with interest, represented in pounds sterHng based on exchange at the 
date of the judgment. 

The report of the commissioner is modified, so as to allow the libelant 
119,007.65 francs converted at the rate of exchange prevailing at the 
date of entering the decree, with interest from July 12, 1919. 



Ex parte HARKIS. 

(District Court, E. D. New York. November 13, 1920.) 

Army and navy <S='22 — Bad-conduct discharge of enlisted man in navy 
terminâtes service. 

A bad-conUuet discliarge, given to an enlistod man in the navy as 
punishment by a summary court-martial, terminâtes the service of the 
discharged man, and authority over him is not re-established by a disap- 
proval of hls sentence by the Secretary of the Navy, under Act Feb. 16, 
1909, § 9 (Comp. St. § 3025). 

<g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbeied Digesta & Indexes 
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Hateas Corpus. In the matter of the application of William Robert 
Harris for writ of habeas corpus. Writ granted. 

Emery C. Weller, of New York City, for petîtioner. 
Charles J. Buchner, Asst. U. S. Atty., of Brooklyn, N. Y., for the 
United States. 

GARVIN, District Judge. The relator was dismissed from the 
United States Navy March 25, 1920, pursuant to sentence of a sum- 
mary court-martial, with what is known as a bad-conduct discharge. 
Thereafter he was directed to report to the recruiting officer at Scran- 
ton, Pa., upon the ground that the sentence of the summary court- 
martial was illégal and had been set aside. Accordingly he reported 
to said officer, surrendering his bad-conduct discharge, and under or- 
ders reported to the commanding officer of the United States ship 
lowa, upon which ship he remained until July 26, 1920. At that time 
he returned to his home on leave, where he remained, refusing to re- 
turn,, claiming that the Navy Department had no jurisdiction over his 
person. The department declared him a déserter, whereupon he sur- 
rendered and is now in the custody of the naval authorities, who pur- 
pose to try him as such. 

Although he reported for duty when directed, he . did so under 
protest and did not re-enlist in the navy. It appears that by the Act of 
February 16, 1909, 35 Stat. 621 (Comp. St. § 3025): 

"The Seeretary of the Navy may set a.si<ie the proceedings or remit or miti- 
gate, in whole or in part, the sentence imposed by any naval court-martial 
eonvened by his order or by that of any officer of the Navy or Marine Corps." 

Acting under the authority attempted to be granted by this statute, 
the Seeretary of the Navy, on April 22, 1920, disapproved the proceed- 
ings, finding, and sentence of the summary court-martial. There can 
be no control, however over the relator, except by reason of his being 
in the naval service of the United States. This service was terminated 
by his discharge, pursuant to which ail parties had acted. The solemn 
act of the duly constituted représentatives of the government in grant- 
ing such discharge and terminating ail relations between the relator and 
the government cannot be set aside by the act of Congress referred to. 

There appears to be no provision for the Seeretary of the Navy 
taking action upon the proceedings within any definite time. If the 
contention of the government is to be sustained, no man who has re- 
ceived such a discharge as is hère involved would ever be able to as- 
certain whether he had been finally released from service, if there was 
no action by the Seeretary of the Navy. Inasmuch as the relator re- 
turned to the service against his will, no de facto relationship is estab- 
lished. 

The writ is sustained, and the relator discharged. 
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VULCAN TRADING CORPORATION v. KOKOMO STEEL & WIRE CO. 

(Circuit Court of Appcals, Seventh Circuit. October 5, 1920. Rehearing 
Denied December 9, 1920.) 

No. 2702. 

1. Sales <S=>174 — Immaterial «lelay in furiiishing installment of crédit held 

not to excuse installment deliverj'. 

L'iKler a contract for the sale of wire rods, which requlred the seller 
to dcliver a tliird of the quantit.v sold in each of thrce stated montbs, and 
required the buyer to p.stablish a crédit for the seller on the 15th of the 
month for the quantity to be dellvered the following month, a delay of 
8 days in establisldng the crédit for the last month's deliveries, if it was 
immaterial, dld not excuse the seller from making delivery for that 
month, where the seller was then in default in its deliveries for the two 
preceding montbs, even if the establishment of the crédit on the date 
stated would hâve been a condition précèdent to obligation to deliver, if 
the contract for that month's deliveries had been a separate contract. 

2. Sales ■S^'eZ— Contract for delivei-j' on installments is not separate con- 

tract for ea«h installment. 

A contract for the sale of a stated quantity of wire rods to be de- 
llvered Ih three equal monthly installments. wlilclï provided for the 
establishment of crédits to secure payment for each Installment before 
delivery, is a single contract in its entirety, not a séries of three separate 
contraets for each installment. 

3. Sales 'S==>194 — Delay in payment ordinarily not material breach of in- 

stallment contrait. 

In the case of installment contraets, though delay in delivery on the 
date specifled is ordinarily a material breacli, sinee it violâtes tlie funda- 
mental purpose of the buyer in entering into the contract, delay in pay- 
ment for tlie goods is ordinai'ily not material, but can be compensated 
by the allowance of interest. 

4. Sales "®=174 — Delay in etstablishing crédit lield immaterial. 

Where a contract for tlie sale of wire rods requlred delivery in three 
equal monthly installmoînts, and required the buyer to establish crédits 
for payment of each month's deliveries on the IStli of the preceding 
month, a delay of 8 days in establishing the crédit for the last month's 
delivery, which still left 8 days between the establishment of the crédit 
and the time for delivery, and when the seller had not completed dell\*ery 
of the quantity required for the first two months, so that it had unex- 
hausted crédit for those deliveries, was immaterial, and did not excuse 
the seller from making delivery of the quantity required for the third 
month. 

In Error to the District Court of the United States for the Dis- 
trict of Indiana. 

Action by the Vulcan Trading Corporation against the Kokomo Steel 
& Wire Company to recover damages for breach of contract. Judg- 
ment for défendant after a gênerai demurrer to the complaint was sus- 
tained, and plaintifif brings error. Reversed, with directions to over- 
rule demurrer. 

William L. Taylor, of Indianapolis, Ind., for plaintiff in error. 
Conrad Wolf. of Kokomo, Ind., for défendant in error. 

Before BAKER, EVANS, and PAGE, Circuit Judges. ' 

©ssFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
208 F.— 58 
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BAKER, Circuit Judge. Vulcan Corporation, as biiyer, and Ko- 
komo Company, as seller, entered into a contract whereby the seller 
sold 4,500 tons of wire rods to the buyer at $58 a ton and agreed to de- 
liver on cars at Kokomo, Ind., 1,500 tons in November, 1,500 tons in 
December, and 1,500 tons in January; and the buyer agreed to estab- 
lish in the seller's name an irrévocable banker's crédit, subject to 
sight drafts with bills of lading attached, the crédit for the Nofember 
shipments to be established on the preceding October ISth, for the 
December shipments on November 15th, and for the January ship- 
ments on December ISth. 

In its complaint the buyer set forth the contract and averred that it 
had established the required crédit of $87,000 on October 15th and a 
like crédit on November ISth; that the December crédit was not es- 
tablished until December 23d ; that the delay of 8 days was occasioned 
by the following circumstances, namely : That the seller was a manu- 
facturer in Indiana; that the buyer was a jobber in New York; that 
when making the contract the seller knew that the buyer was purchas- 
ing the wire rods for the purpose of reselling them to the trade ; that 
prior to December 15th the seller knew that the buyer had resold 
the 4,500 tons deliverable by the seller under the contract ; that with 
such knowledge the seller delivered down to December 15th only 400 
tons; that, if the seller had delivered prior to that date the tonnage 
then due, the buyer could hâve used the bills of lading as bases for 
crédit, and would hâve established the December crédit on the 15th; 
that, because it did not hâve such bills of lading, the buyer was re- 
quired to spend the 8 days in procuring other means of crédit ; that on 
January Ist the seller was in default for 2,600 tons of the promised 
November and December shipments; that during January the seller 
continued to make deliveries, until the 2,600 tons for November and 
December had been delivered, and then refused to make any part of 
the 1,500 tons deliveries for January, although the sum of $87,000 to 
pay therefor was then, and had been since December 23d, standing to 
the crédit of the seller ; and that thereby the buyer was damaged, etc. 
To this complaint the seller's gênerai demurrer was sustained, and 
judgment for costs followed the buyer's refusai to plead further. 

[1] Throughout the briefs and arguments for the seller runs the 
basic contention that the buyer's delay in establishing the December 
15th crédit for January shipments breached a condition précèdent and 
thereby absolved the seller from ever making the shipments promised 
for January. If the contract had been for only the November deliver- 
ies and the October 15th crédit, we will assume that on the buyer's 
failure to establish the crédit on October 15th the seller could hâve 
successfully denied obligation to deliyer. And if there had been suc- 
cessive separate contracts similarly covering December and January 
defiveries, the conséquences of failure or delay in establishing prior 
crédits would hâve been the same. So the seller is found to be con- 
tending for the very same right that would bave accrued to it if there 
had been a separate contract for January deliveries. But three sepa- 
rate contracts were not executed. There is but one contract. It is an 
entirety, even though it calls for installments of deliveries and in- 
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stallments of crédit. A contract for a single delivery and a single créd- 
it and a contract for installments of deliveries and installments of 
crédit are alike in this respect: Performance of the buyer's promise 
to establish a prior crédit stands as a condition précèdent to the sell- 
er's obligation to deliver ; it is a condition précèdent, because it is the 
first promise to be fulfilled in order to set in motion the exécution of 
the contract. The seller's promise is a secondary, subordinate, dé- 
pendent condition; but if the buyer bas fulfilled his promise, that 
promise has been converted into a completed act and no longer stands 
as any part of the executory contract, and the seller's promise there- 
upon acquires the primary rank in the executory contract. A single 
contract and an installment contract differ in this respect: In the 
single contract, if the buyer by fulfiUing his promise to establish the 
single crédit has promoted the seller's promise of a single delivery into 
the primary" rank in the executory contract, there are no remaining 
promises on the part of the buyer to become secondary, subordinate, 
dépendent conditions; while in the installment contract, if the buyer 
by fulfilling his promise respecting the first installment of crédit has 
promoted the seller's promise of the first installment of deliveries into 
the primary rank in the executory contract, there remain the alternate- 
ly succeeding promises of crédits and deliveries. After the buyer has 
stricken from the executory parts of the installment contract his first 
promise by converting it into a completed act, may the seller ignore 
his own default in completing on time the first installment of de- 
liveries — an obligation which novir stands first among the executory 
parts of the contract — and insist that the buyer's promise of the suc- 
ceeding installment of crédit stands first and that performance there- 
of on the named day becomes a condition précèdent to the seller's 
obligation to continue the performance of the contract beyond com- 
pleting the first promised delivery? 

[2] Is this buyer's delay of eight days in establishing the December 
15th crédit, while the seller was executing the contract without regard 
to its own promises of time, fatal to the maintenance of this action? 
Yes, if the establishment of the December 15th crédit on that exact 
date was a condition précèdent. Yes or no, dépendent upon the mate- 
riality of the delay, if the condition was not a condition précèdent, but 
merely a condition which had to be fulfilled reasonably in the circum- 
stances in which the parties were mutually executing the contract. But 
in order to hold that the condition is a condition précèdent it would 
be necessary to say that an installment contract is the same in law 
as separate and independent contracts which in times and amounts of 
crédits and dehveries would correspond with the installments of the 
installment contract. Such is not the law. An installment contract is 
an entirety. The présent contract was for one sale of 4,500 tons, not 
three contracts for three sales of 1,500 tons each. Norrington v. 
Wright, 115 U. S. 188 ; ^ Simpson v. Crippen, L,. R. 8 Q. B. 14 ; Freeth 
v. Burr, L. R. 9 C. P. 208 ; Mersey Steel & Iron Co. v. Naylor, 9 
App. Cas. 434; Cherry Valley Iron Works v. Florence Iron River 
Co., 64 Fed. 569, 12 C. C. A. 306; Cycle Co. v. Wheel Co., 105 
Fed. 324, 44 C. C. A. 523; Construction Co. v. Guerini Stone Co. 

» 6 Sup. et. 12, 29 L. Ed. 366. 
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241 Fed. 545, 154 C. C. A. 324; Williston on Sales, fifth lîne from 
bottom of page 821 to sixth Une of page 824; O Corpus Juris, 568, 569. 
[3, 4] So the inquiry becomes: Was the buyer's delay in establish- 
ing the December 15th crédit until December 23d a material breach of 
a subordinate condition of the contract in the circumstances pleaded 
in^the complaint? While in installment contracts stipulations of times 
of delivery are ordinarily material obligations, breaches of which go 
to tlie essence of the contract, stipulations of times of payment, in the 
absence of an express or necessarily implied condition that times of 
payment shall be of the essence, are not so vital that delay in payment 
would justify the seller's refusai to deliver the succeeding installments, 
unless the delay was of such importance as to work material injury to 
the seller or fairly expressed the buyer's intention no longer to be 
bound by his remaining executory agreements, Authorities, supra. 
Without an agreement to the contrary, delay in payment may ordi- 
narily be compensated for with interest; but without an agreement 
to the contrary, delay of delivery of goods beyond the stipulated 
times violâtes the foundational purpose of the buyer in entering into 
the contract at ail. And if a buyer's delay in paying for goods already 
delivered would not necessarily absolve the seller from his remaining 
executory agreements to deliver, how much less material was this buy- 
er's delay in establishing the December crédit against the promised 
January shipments ! On October 15th the seller company had available 
$87,000 of the buyer's money with which to pay itself for the Novem- 
ber shipments. On November 15th, though the seller had not shipped a 
pound, the buyer was required to and did put up $87,000 more, because 
the seller could not be known to be in default for the November ship- 
ments until the last day of the month. On December I5th, the 
seller having shipped only 400 tons and having paid itself $23,200 there- 
for, there remained in bank subject to the seller's drafts $150,800 of 
the buyer's money. On December 23d this was increased to $237,800, 
and the amount so remained with the oncoming of January. During 
January the seller completed the shipments due in November and De- 
cember; and when the seller refused to do anything about the Janu- 
ary shipments, $87,000 of the buyer's money was still in bank for the 
seller's benefit. Now the plain purpose of requiring the buyer to 
establish crédits in advance of deliveries was to give the seller un- 
questionable security, not security that subsequently might hâve to 
be pursued, but security yielding cash on delivery. The delay of 
8 days was not a material, if any, impairment of that purpose, 
because for 8 days preceding January and for a month and 8 days 
preceding the seller's completion of the November and December ship- 
ments the crédits for the entire 4,500 tons were available to the seller. 
And between December 15th and December 23d the pleaded circum- 
stances of the seller's knowledge of the buyer's purpose in entering into 
the contract, the seller's knowledge prior to December 15th of the 
buyer's resales of the 4,500 tons, and the rapidly rising market, so far 
from fairly expressing the buyer's intention no longer to be bound, vm- 
mrstakably demonstrate the buyer's désire that the contract shoiild be 
fulfilled. 
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Though the foregoing considérations suffice, in our judgment, to 
détermine this writ of error, two other propositions, based on the 
premise that the condition respecting the December 15th crédit was a 
condition précèdent, hâve been extensively argued and it may not be 
inappropriate briefly to notice them. 

One is that, though a defendant's act of prévention will excuse the 
plaintiff's nonperformance of a condition précèdent, nothing short of 
an act which makes it "physically impossible" for the plaintiff to per- 
form is a "légal prévention." Duress, undue influence, and other 
like oppressions, are not restricted to physical means. Why should 
"légal prévention" be so limited? In Lake Shore Ry. Co. v. Richards, 
152 111. 59, 38 N. E. 773, 30 L. R. A. 33, the court, after reviewing 
numerous cases, denied such a limitation. See, also, United States v. 
Peck, 102 U. S. 64, 26 h. Ed. 46 ; Griffin v. American Gold Mining Co., 
123 Fed. 283, 59 C. C. A. 301; Heidenheimer v. Cleveland, 11 Tex. 
Civ. App. 546, 32 S. W. 826. 

The other is that, conceding the inability of the party who is first 
in default to count as plaintifï upon the defendant's following default 
(State V. McCauley & Tevis, 15 Cal. 430; Central Eumber Co. v. 
Arkansas Valley Co., 86 Kan. 131, 119 Pac. 3213, if the party who is 
first in cîefault is défendant, he may base a successful résistance upon 
the plaintiff's following default. But in Ankeny v. Richardson, 187 
Fed. 550, 109 C. C" A. 316, the party who was first in default was 
défendant, and he was not permitted to speak of the plaintiff's act in 
following his example. 

But to neither of thèse two questions do we now find it necessary to 
formulate a définitive answer of our own. 

The judgment is reversed, with direction to overrule the demurrer 
to the complaint. 



KOKOMO STEEL & WIRE CO. v. REPUBLIC OF FRANCE. 

(Circuit Court of Appcals, Sevcnth Circuit. October 5, 1920. Rebearins 
Denied December 9, 1920.) 

No. 273.5. 

1. Sales ©=79 — ^Parties may agrée to place of dellverj' différent from that 

presumed. 

Though the law présumes, in the absence of agreement, that the sell- 
er's place of business was mutually Intended as the place of dellvery, 
and that presumption is not overcome by a re(iuirement that the seller 
placé the goods on car.s and propay tlie freight, the parties to a contract 
of sale may nevertlieless stipulate for a différent place of dellvery, and, 
if their Intention so to stipulate is cxpressed in the contract, It will 
goverh. 

2. Sales <&=>79 — Contract held to require dftlivery alongside steamer. 

Where a contract for the purehase of a quantîty of barbed vvire, known 
to be Intended for export, not only stated the price as free alongside 
steamer, which would not be controlling as to place of delivery, but in 
a separate paragraph specifled for delivery free alongside océan steam- 
er in New York, and requlred the seller to présent shipping documents 

^=For other cases see same topic & KEY-.,UMBEU ia ail Key-Numbered Digests & Indeiea 
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showing ilelivery as aforesaid, the wire remainetl tlie proporty of the 
seiler uiitil delivery at tlie designatecl place, and the rallroad and light- 
erage companies were the seller's agents, so that the seller coiild not 
require payment of tlie priée on presenting rallroad bllls of lading with 
frelght prepaid or to be deducted. 

3. Sales <S='89 — Buyer's instructions lield not to alter contract place of de- 

livery. 

Where a contract of sale required delivery alongside steamer, a letter 
of instructions relating to l)illing, marklng, and shipping, whicli di- 
rected consignment of the goods to the buyer's shipping agent, with rail 
bills of lading niarked "for export," did not change the place of delivei"y, 
or at least did not change the requlrement of the contract tliat the seller 
shonld présent shipping papera before he was entltled to payment. 

4. Sales <©='180(1) — ^Buyer held not to hâve waived requirement as to de- 

livery. 

The fact that the fiscal agent of the buyer paid for certain quantities 
of wire intended for export on notice of its receipt at the rail terminus 
at the port does not waive the right of the buyer to iusist on the provi- 
sion of the contract that the seller présent shipping documents before 
payment. 
,5. Sales ©^ISOd) — Waiver of delivery to steamer does not establish right 
to deliver at railroad. 

Even if a buyer had waived his right to require delivery alongside 
steamer before payment by malcing payments on certain shlpments on 
notice of the goods' arrivai at the rail terminus at the port, thàt waiver 
would not eutitle the seller to require payment on loaded goods on cars at 
its factory. 
6. Trial €=>404(5) — General flnding ineorporates spécial flnding supported 
by évidente. 

In an action for breach of a contract l'or the sale of barbed wire, to 
be dellvered f ree alongside ship, where défendant clalmed a waiver of 
the provision for delivery, a gênerai finding for the bu.yer incorporated In 
légal effect a spécial finding, which was supported by évidence, that the 
payments by the buyer's agent were made on the understand|ng that the 
notices showed arrivai of the goods alongside ship. 

?. Sales <S=>418(7) — Buyer not required to accept delivery at anothér place 
to minimize damages. 

Tlie measure of the buyer's damages for breach of a contract for the 
sale of wire desired for immédiate export, and which the seller was to 
deliver alongside steamer is the différence betweoi the contract price 
and the market priée of the wire at the port; the Iniyer not being re- 
quired, in order to minimize the damages to' accept the .seller's otïer for 
delivery on cars at its factory. 

In Error to th-e District Court of the United States for the District 
of Indiana. 

Action by the Republic of France against the Kokomo Steel & \Mre 
Company for breach of contract for the sale of barbed wire. Judg- 
ment for the plaintifï, and défendant brings error. Affirmed. 

Conrad Wolf, of Kokomo, Ind., for plaintiff in error. 
Ferdinand Winter, of Indianapolis, Ind., for défendant in error. 
Before BAKER, ALSCHULER, and PAGE, Circuit Judges. 

BAKER, Circuit Judge. Judgment was rendered against Koko- 
mo Company for damages resulting from its refusai to complète de- 
liveries of barbed wire^to the republic of France. It attempted to jus- 

(g^sFor other cases aee same topic & KEY-NUMBBK in ail Kcy-Numbered Dlgests & Indexes 
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tify its stand on the ground that the buyer had first refused to pay for 
further deliveries, except on terms that violated the contract as sign- 
ed, and especially violated the contract as practically construed by the 
acts of the parties during its partial exécution. 

Parts of the contract, material to the décision, are thèse: 

"Price, $2.98 per hundred pounds, f. a. s. New York City." 

"Packing: Wire .sliall be wound on reols furnisliPd liy seller and to oe- 
come property of buyer, and sultably packcd by seller, without cost to buyer, 
for océan carrlage." 

"Tluie and mode of delivery: Delivery shall be completed within 90 days 
from date (August 2.3, 1915) at the rate of 1,000 tons each 30 days. Time is 
of the essence. Delivery shall be made free alongside océan steamer, New 
York City." 

"Terms of payment : Payment shall : be made by buyer for each lot deliv- 
ered within 5 days after présentation to it at the office of its agents, Messrs. 
J. P. Morgan & Co., 22 AVall street, New York City, of proper iuvoices, ship- 
ping documents showing delivery as aforesaid, and inspection certiiicates." 

Situation of parties when making the contract: Kokomo Company 
was a manufacturer of steel products in Indiana. France was at 
war, and barbed wire was an urgently needed material. France was 
represented in this country by an officiai commission. Under and 
through the commission J. P. Morgan & Co., of New York, were 
financial agents, and G. W. Sheldon & Co., of New York, were shipping 
agents, looking after océan transportation to France. 

Four days after the date of the contract the buyer mailed to the 
seller a letter of "instructions as to billing, marking, and shipping." 
This stated that certain identifying marks should "appear plainly on 
each package"; that the invoices should "give full particulars as to 
package numbers, marks, gross and net weight of packages, and the 
quantity contained in each package" ; that "shipment should be con- 
signed to G. W. Sheldon & Co., 24 State street, New York City, with 
rail bills of lading marked 'For Export, Lighterage Free' ;" and that 
''original bills of lading should be mailed" to J. P. Morgan & Co. 

Probably no controversy would hâve arisen if the seller had com- 
pleted its deliveries (either on the cars at Kokomo or alongside ship 
in New York harbor) within the time specified in the contract. As the 
buyer was anxious to get the material, it waived the seller's delays ; 
but those delays ran the shipments into the railroad congestion and 
embargo of 1916, and finally a situation developed in which cars leav- 
ing Kokomo would not arrive in New York until months later. From 
the first Sheldon & Co. (in charge of océan transportation for the buy- 
er) had been notifying Morgan & Co. of the arrivai of each lot in New 
York, and Morgan & Co. had been paying the seller within five days 
thereafter. While shipments were going through promptly no dispute 
arose; but ^fhen months elapsed before shipments from Kokomo 
would arrive in New York, the seller took the position that it was en- 
titled to payment within five days after Morgan & Co.'s receipt by 
mail of invoices, inspection certificates, and railroad bills of lading 
showing freight and lighterage charges prepaid, the contention being 
that the bills of lading constituted the "shipping documents" mentioned 
in the payment provision of the contract. Thereupon the buyer insisted 
that it was under no obligation to pay until five days after the seller's 
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présentation to Morgan & Co. of "documents sliowing delivery free 
alongside océan steamer in New York Harbor." This was the part- 
ing of the ways ; the seller decHned to make f urther shipments except 
upon sight drafts attached to bills of lading; and the buyer went into 
the market in New York and purchased wire to cover the seller's short- 
age, and then sued for the différence between market and contract 
priées. A jury was waived and the court made a gênerai finding in 
favor of the buyer. 

[1] Parties may expressly agrée in their writing upon the place of 
delivery. If a seller has his goods at his shop or produces them at 
his factory, and if nothing is stated in the writing with respect to place 
of delivery, the law opérâtes upon a presumption of fact that the sell- 
er's place of business was mutually intended. If a seller assumes to put 
the goods aboard cars at his own expense, and further assumes to 
pay the freight to the buyer's station, and if thèse obligations are ex- 
pressed only as affecting the seller's net price, the seller has fulfilled 
his obligation to deliver by placing the goods on the cars and title pass- 
es at once to the buyer. But the seller may additionally agrée that he 
will deliver the goods, by his own carriers, to the buyer at a designated 
place ; that pending delivery the title shall remain in the seller ; or that 
prior to delivery the title, as between the parties, shall pass to the buy- 
er; and thatj irrespective of where the title is during transportation 
of the goods, payment shall be conditioned upon actual delivery ; that 
is, that the seller shall be an insurer of safe transportation and actual 
delivery to the buyer. The problem is to ascertain the intent of the 
parties. United States v. Andrews, 207 U. S. 239, 240, 28 Sup. Ct. 
100, 52 L. Ed. 185; Delaware, etc., Ry. Co. v. United States, 231 U. 
S. 363, 34 Sup. Ct. 65, 58 L. Ed. 269; Chandler Luraber Co. v. Radke, 
136 Wis. 495, 118 N. W. 185, 22 L. R. A. (N. S.) 713; McCandHsh v. 
Newman, 1 Phila. (Pa.) 268; 19 Cyc. 1082; 20 Cyc. 841, note; 35 
Cyc. 171, note, 173, 174, 188. 

[2] In the "price" provision of the contract in suit the seller agreed 
to prepay, or permit the buyer to deduct from the gross price, the 
freight and lighterage charges for transporting the goods from Kokomo 
to the side of an océan steamer at New York. If this were the only 
place in the contract where the expression "f. a. s. New York" was 
used, the place of delivery would be aboard cars at Kokomo. But 
there is a separate paragraph devoted exclusively to delivery, and there- 
in the seller engaged to deliver "free alongside océan steamer, New 
York." And in the next paragraph, which concerns payment, the con- 
dition is that the seller shall présent to Morgan & Co. "shipping docu- 
ments sliowing delivery as aforesaid." The répétition of the word 
"free" in the delivery provision bringing forward the seller's previous- 
ly made promise to pay transportation charges does not cancel "along- 
side océan steamer, New York," as the place of delivery. And coun- 
sel's stressing of the adjective "shipping" in the payment paragraph is 
futile;, the substantive things are the "documents showing delivery as 
aforesaid." Under this contract the goods remained the property of 
the seller until delivery at the designated place ; and the railroad and 
lighterage companies, which the seller was free to sélect, were the sell- 
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er's agents. And if the seller did not choose to hâve some otlier agent 
at New York to présent the necessary documentary proofs to Morgan 
& Co., it should hâve required its transporting agents to procure the 
certificate of the master of the lighter and (or) the acknowledgment 
of the master of the ship. 

[3] Is the légal effect of the contract altered by the buyer's letter 
of instructions? It said nothing about place of delivery or conditions 
of pa3inent. It related only to "billing, marking, and shipping." Bill- 
ing and- marking could not bear upon the question. Counsel's conten- 
tion is that the direction to consign the goods to Sheldon & Co. with 
rail bills of lading marked "For Export, Lighterage Kree," altered the 
contract so that upon the seller's putting of the goods aboard cars al 
Kokomo with freight and lighterage charges prepaid the title passed 
to Sheldon & Co. for the buyer, and further that upon such passing 
of title ail obligations of the seller v/ere at an end. If the seller did 
not otherwise know, its obligation in the "packing" provision to prépare 
the goods ''for océan carriage" informed it of the ultimate destination 
of the goods. L,ike information was given by the direction how to 
mark the bills of lading. As the seller knew that somebody other than 
itself must arrange for the océan carriage, the trial court was justified 
in finding that the direction respecting consignment to Sheldon & Co. 
was for the purpose of facilitating the securing of transportation to 
France by the buyer's shipping agents and not for the purpose of pass- 
ing title at Kokomo. But, even assuming that title passed at Kokomo, 
the question hère is not when title passed, but when the buyer's obliga- 
tion to pay matured. And the letter of instructions about billing, mark- 
ing, and shipping leaves untouched the very particular requirements of 
the contract in regard to payments. No payment was due until after 
the seller had delivered the goods to the buyer at the designated place. 
For the existence of such an obligation it was immaterial where the 
title was during the process of delivering the goods. 

[4-B] Nor was the situation changed by what occurred between 
Sheldon & Co. and Morgan & Co. During the early part of the exé- 
cution of the contract Sheldon & Co. mailed notices to Morgan & Co. 
of the arrivai of goods and Morgan & Co. within five days remitted to 
the seller. Thèse first notifications were given by Sheldon & Co. upon 
the arrivai of goods at railroad freight terminais in New York. Shel- 
don & Co. Avere the buyer's agents for océan carriage, but the seller, 
f ailing to hâve its own notification agent in New York or to require its 
rail and lighter transporting agents to give Morgan & Co. the neces- 
sary évidence of delivery alongside océan steamer, either adopted the 
acts of Sheldon & Co. as acts of its own agents or failed entirely to 
notify Morgan & Co. of the arrivai of goods. If payment by Morgan 
& Co. within five days after arrivai of goods at rail terminais in New 
York should be considered a waiver of delivery alongside océan steam- 
er, such a conclusion would not establish the buyer's acquiescence in 
the seller's contention that delivery to a railroad at Kokomo was de- 
livery to the buyer. But the trial court, in its gênerai finding for the 
buyer, incorporated in légal effect a spécial finding (supported by the 
évidence) that Morgan & Co. paid on their understanding of the no- 
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tices given by Sheldon & Co. that the goods had arrîved alongside 
océan steamer. When by reason of the railroad companies' long de- 
lays in shipments between Kokomo and New York the French com- 
mission called the attention of its shipping and financial agents to the 
terms of the contract respecting deHvery and payment, Sheldon & Co. 
thereafter gave no notices except on arrivai of goods alongside océan 
steamer and Morgan & Co. made no payments except after such ar- 
rivai. If Sheldon & Co. were the seller 's agents in giving the erro- 
neous notices, they were likewise the seller's agents in changing to prop- 
er notices. But in any view there is no basis for waiver (or estoppel, 
see Ewart's Waiver Distributed, c. 2), for neither the government at 
Paris, nor the French commission in this country, nor Morgan & Co. 
ever knowingly permitted or made a payment until after the seller had 
delivered the goods according to contract. 

[7] There remains a question concerning the amount of the finding, 
which was based on the différence between the contract price and the 
market price in New York when the seller refused to complète deliv- 
eries according to contract. Counting on the gênerai rule that, after 
the seller's breach, the buyer was obliged to use reasonable diligence 
to protect itself from loss and to keep the damages at the minimum, 
counsel insists that the buyer should hâve accepted the seller's continu- 
ing offer to f urnish barbed wire at the contract price and to place the 
wire on board cars at Kokomo and to prepay rail and lighter transpor- 
tation charges and to take in payment the buyer's acceptances of sight 
drafts attached to the rail bills of lading. But at that time the seller 
was more than a year in default on a 90-days contract in which time 
was expressly made of the essence. The urgent need, which induced 
the buyer to overlook the seller's delays, continued to make time of the 
essence of the situation created by the seller's refusai further to per- 
form. The seller had no wire in New York and ofïered to deliver 
none. What the buyer wanted and was entitled to hâve was wire in 
New York ready for océan carriage, not a repudiating seller's offer of 
wire at Kokomo to be s«iipped to New York harbor at the buyer's risk. 
No duty required the buyer to yield to the wrongful demand and thus 
save the seller from the légal conséquences of its répudiation of the 
contract.^ 

The judgment is affirmed. 

1 On damages the seller clted : Warren v. Stoddart, 105 XJ. S. 224, 26 L. 
Ed. 1117 ; Lawrence v. Porter, (53 Fed. 62, 11 C. C. A. 27, 2(5 L. K. A. 167 ; Mc- 
Knight V. Duiilap, 5 N. Y. 537, 55 Am. Dec. 370 ; l^eiin. Ry. Co. v. Wasliburn 
(D. C.) 50 Fed. 335; Deere v. Lewis, 51 111. 254. 

And the buyer clted: 5 Blrdseye's Consol. Laws of N. Y. p. 6292, § 148; 
Goldfarb v. Campe Corp., !)S) Mise. Rep. 475, 164 N. Y. Siipp. 583; Hirsch 
V. Georgia Iron Co., 169 Fed. 578, 95 C. C. A. 76; CampHeld v. Saiier, 189 
Fed. 576, 111 C. C. A. 14, 38 L. R. A. (N. S.) 837; Waldrip v. HUl, 70 Wash. 
187, 126 Pac. 409; Chisholm T. Preferred Baukers' Life Assurance Ce, 1:) 
Mich. 50, 70 N. W. 415. 
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UNITED STATES v. ATKINS et al. 
ATKINS et al. v. UNITED STATES et al. 

(Circuit Court of Appoals, Eightli Circuit. November 13, 1920.) 
Nos. 5420, 5425. 

1. Indians «S^IS — Adjudication by Dawes Commission adversary in nature 

and conclusive against collatéral attack. 

Proceediugs by the Ilawes Commission to détermine wlio sliould be en- 
rolled as citizens of tlio Five Civilized Tribes and wliat land sbovild bo 
allotted to each held adversary in nature and conclusive against collatéral 
attack. 

2. Indians '^^'IS — Fraud alleged does not aiithorize review of Dawes Com- 

mission adjudication. 

Where tlie Dawes Commission had found that a named pcrson was 
a citizen of the Five Civllized Tribes and allotted laud to liim, the adjudi- 
cation cannot be set asidc upon ground tliat défendant had fraudulently 
oniittcd to inform the commission that the named pcrson did not exist. 

3. Indians '&=>Vi — Pinding by Dawes Commission that a specifled allottee 

existed is conclusive against collatéral attack. 

AVhero the Dawes Commission determined that an Indian allottee was 
alive on a specified date and entitled to enrollment, the décision is final 
and cannot be coUaterally attacked on the ground that the allottee is 
a lictitious person. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma. 

Bill by the United States against Minnie Atkins and others. From 
an adverse decree, the United States appeals, and défendants Nancy 
Atkins and others also appeal. Affirmed. 
In Case No. 5420 : 

Paul Pinson, Sp. Asst. U. S. Atty., of Tulsa, Okl., and D. H. Line- 
baugh, Sp. Asst. to the Atty. Gen., of Muskogee, Okl. (Archibald 
Bonds, U. S. Atty., and J. C. Davis, Creek National Atty., both of 
Muskogee, Okl., on the brief), for the United States. 

C. B. Stuart, of Oklahoma City, Okl., and Lee Bond, of Leaven- 
worth, Kan. (E. C. Hanford, of Seattle, Wash., and M. K. Cruce, of 
Oklahoma City, Okl., on the brief), for appellees Folk and others. 

Joseph M. Hill, of Ft. Smith, Ark., and Malcolm E. Rosser, of Mus- 
kogee, Okl., for appellees Atkins and others. 

In Case No. 5425 : 

Joseph M. Hill, of Ft. Smith, Ark., and Malcolm E. Rosser, of Mus- 
kogee, Okl. (Napoléon B. Maxey, of Muskogee, Okl., and Henry 
L. Fitzhugh, of Ft. Smith, Ark., on the brief), for appellants. 

C. B. Stuart, of Oklahoma City, Okl., and Lee Bond, of Leaven- 
worth, Kan. (E. C. Hanford, of Seattle, Wash., on the brief), for ap- 
pellees Folk and others. 

Paul Pinson, Sp. Asst. to the U. S. Atty., of Tulsa, Okl., and D. H. 
Linebaugh, Sp, Asst. Atty. Gen., of Muskogee, Okl. (Archibald Bonds, 
U. S. Atty., and J. C. Davis, Creek National Atty., both of Muskogee, 
Okl., on the brief), for the United States. 
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Before HOOK and CARLAND, Circuit Judges, and VAN VALK- 
ENBURGH, District Judge. 

VAN A^ALKENBURGH, District Judge. This case lias been once 
before this court upon appeal from an order appointing a receiver. 
Some of the questions hère presented were there discussed and 
ruled. The order appointing the receiver was reversed and set aside 
upon filing of bond in heu thereof, and the case was remanded to . 
the court below for further proceedings, not inconsistent with the 
views expressed in the opinion filed. Folk et al. v. United States of 
America et al., 233 Fed. 177, 147 .C. C. A. 183. The main facts arc 
succinctly stated by Judge Sanborn in that opinion. 

One Thomas Atkins was listed for enrollment as a meniber of the 
Creek Tribe of Indians by the Dawes Commission on May 23, 1901,, 
was duly enrolled as such a citizen by that commission, was on Mardi 
1, 1902, reported to the Secretary of the Interior to hâve been regularly 
listed for enrollment and enrolled by it, to bave been one of the Creek 
citizens "living on the Ist day of April, 1899, or born to citizens so en- 
titled to enrollment up to and including the Ist day of July, 1900, and 
then living," to bave been found upon the 1895 authenticated Creek 
tribal roll, and to hâve been enrolled by it as No. 7913 on its roll, and 
a copy of the part of that roll containing bis enrollment and the en- 
rollment of .some others was submitted with the report, which the 
commission closed with this statement: 

"The Commission, after Iiaving thoroughly examinrd the rolls of tlie Creek 
Xation and such évidence as ha.s beeu submitted, touching the identification oï 
the persons on roll lierewith submitted, is of tlie opinion that ail are entitled 
to enrollment as Creek citizens by blood, and should be so enrolled." 

The part of the roll so certificd to the Secretary was approved by 
him, the land in the défendants' possession was allotted to Thoma.s 
Atkins, a certificate of allotment thereof to him was issued on June 
30, 1902, patents therefor, dated April 14, 1903, approved by the 
Seci-etary on May 8, 1903, were is.sued to him and were recorded in the 
office of the commission on May 16, 1903. It appears, however, that 
such patents were not actually delivered. Under leases, certain of the 
défendants were in exclusive possession of the land in controversy, 
drilling wells and producing oil, when, on February 15, 1915, the 
United States, on its own behalf and on behalf of the Creek Tribe of 
Indians, brought this suit to cancel and avoid the enrollment of Thomas 
Atkins as a Creek citizen, the certificate of allotment, and the patents 
of the land to him, to perpetually enjoin him and ail claiming under 
him from asserting any interest therein, or in the proceeds thereof, and 
for the appointment of a receiver pendente lite. 

On September 17, 1915, an amended bill was filed, and September 12, 
1916, a bill of complaint supplem entai thereto. The complainant al- 
lèges that the Dawes Commission was charged with the duty of de- 
termining who were entitled, under the acts of Congress, to be en- 
rolled as citizens of the Creek Nation, and no one was entitled to be 
so enrolled who was not living on April 1, 1899, that Thomas Atkins 
was not living on that day, "that no évidence of any character was 
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produced before, or obtained or had by, said commission with respect 
to the right of the alleged Thomas Atkins under said act of Congress 
to be so enrolled," and that in causing his name to- be placed on tlie 
roll of Creek citizens by blood the commission acted arbitrarily and 
summarily, and without any knowledge, information, or belief that 
he was in existence or hving or dead on April 1, 1899; further that 
the said enrolled and allotted Thomas Atkins was, and is, a distinctly 
mythical person, and consequently that the 'Dawes Commission was 
without jurisdiction to enroll that name or allot lands to him, and the 
patents in question were and are utterly void ; further, that the com- 
mission, as a basis for the enrollment of the name of Thomas At- 
kins, nsed, as necessarily material évidence upon the question of the 
citizenship of Thomas Atkins, the 1895 pay roll containing his name; 
that that pay roll was false and fraudulent in so far as it contained 
that name; that the défendant Minnie Atkins caused it to contain 
said name, well knowing that it had no rightful place thereon, and 
concealed the fact that it represented a mythical person ; that the 
proceedings of the Dawes Commission, resulting in said enrollment, 
were ex parte and subject to attack in this proceedlng in equity. The 
supplemental blll presented the fact that the patents, though issued, 
had never been delivered, and prayed that this cause be not set down 
for trial until the Secretary of the Interior might assume and exercise 
in the premises a jurisdiction claimed still to exist in him over the sub- 
ject-matter of the controversy. 

In order that the issues presented to this court for détermination 
may be more clearly defined, it is necessary to review somewhat the 
proceedings in the court below after the case had been remanded for 
trial upon the merits as heretofore stated. The condition of the record 
is thus succinctly presented by Judge Campbell, and for précision and 
clearness we quote from his mémorandum opinion of December 1, 
1-917: 

"At an oai'ly stage in the takiiig of testiniony In llils case, after the plaln- 
tiff [United States] had produced the greater part of the évidence upou wliich 
it relied as to jnst what tran^pired before the Paweg Commission in May, 
1901, at Okmùlgee, when xhomas Atliins was listed for enrollment, and when 
it proposed to enter upon that branch of the case which involved the offering 
of proof in support of its contention that Thomas Atkins never had any exist- 
ence, the objection was niade by counsèl for the défendants Atkins, Page, and 
alliert interests that such évidence was inadmissible, as being immaterial to 
any proper issue in the case. It was tben urged that the évidence already 
adduced by the plaintiff, so far from establishing the charge that the Dawes 
Commission had enrolled Thomas Atkins without having any évidence upon 
the question as to whether he was living April 1, 1899, on the contrary, es- 
tablished that it had heard testimony upon this point. It wa.s further urged 
in support of the ob.iectlon that the government's proof also showed that the 
hearing before the Dawes Commission as to the right of Thomas Atkins to 
be enrolled was not ex parte as contended by the Government, but that the 
(•ommission had acted as a quasi judicial body in listing for enrollment and 
enrolliug Thomas Atkins as a member of the Creek Tribe, had heard évidence 
upon the things conditioning his right to enrollment, to-wit : as to his being a 
citizen by blood of the tribe, his résidence with the tribe, and his having been 
living on April 1, 1899, and that his enrollment by tlie commission and the 
issuance of patents pursuant thereto amounted to a .iudgment of that tribunal 
conclusively determining in his favor thèse several questions of fact as against 
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any future collatéral attack and agaiust any direct proceedlng to vacate or 
set aslde such enroUment and patents except upon tlie grounds upon wliich 
the final judgment of a judleial or quasi-judicial tribunal may be attacked, 
that is, for such fraud or siich mistake of law or fatit as when established 
renders such judgments voidable. That the fraud charged against Minnie 
Atkins in relation to the procurement of the placing of the nanie of Thomas 
Atkins on the 1895 Creek Roll was not the character of fraudulent aet for 
which the judgment of the commission could be attacked, in that, it it was 
fraud, it involved a matter in Issue before the commission, and not an extrin- 
sic or collatéral matter. It was urged therefore that the question of the 
existence or non-existence of Thomas Atkins was necessarily involved in the 
question of liis being alive or dead on April 1, 189'J, and that question hav- 
ing been conclusively determined by the commission could not be retried 
in this court. The matter was then orally argued quite fuUy and the court, 
largely on the authority of lowa Land & Trust Co. v. United States, 217 Fed. 
11, 133 C. C. A. 121, overruled the objection and penuitted the plaintifC to 
offer proof as to whether Thomas Atkins ever exlsted, to which issue, as 
afterward dex'eloppd, bas been addressed the greater part of the testimony 
making up the colossal record in this case. 

"Just before the clos(> of the taking of the testimony in the case, which con- 
sumed more than a month, the opinion of the Suprême Court of the United 
States in United States v. Wildcat et al., 244 U. S. 111, 37 Sup. Ct. 561, 61 
L. Ed. 1024, comnionly known as the "Barney Thlocco" Case, was rendered, 
involving the question of the finality of the action of the Dawes Commission 
in enrolling Creek Citizens and the issuance of patents to them or in their 
names. In the light of this décision, counsel renewed their objection above 
referred to, and the court deeided to reopen this question of law and permit 
counsel to brief the same, and to further consider that question preliminary 
to the considération of other features of the case. There was an effort on 
the part of the government to secure a rehearing of the Thlocco Case by the 
Suprême Court, but the court is now advlsed that this has been denied, so 
that the case stands as authority. Counsel for plaintiff in their brief say : 

" 'Even If we had proeeeded with the trial of the case with the contention 
that the commission acted arbitrarily, and without évidence as to the rîght 
of Thomas Atkins to be enroUed, we would now be foreclosed with respect 
to that contention, by reason of the décision in the Barney Thlocco Case ; 
but we were not unmindful of the view which this court took of the issue 
of fact raised in that case, and, in point of fact, we proeeeded to try this 
case upon the following propositions, presented by our pleadings, namely : 

" 'First. That the enrolled and allotted Thomas Atkins was, and is, a 
distinctly mythical person ; consequently, that the Dawes Commission was 
without jurisdiction to enroll that name or allot lands to him, and the 
patents were, and are, utterly void. This proposition is presented in the 
amended bill of complaint as the third ground for the relief prayed for, and 
calls for no Impeachment of the judgment of the commission, save only in so 
far as proof of the utter nonexistence' of the enroUee and patentée opérâtes 
absolutely to impeach and destroy that judgment and the résultant patents. 
(See paragraph VII of the amended blll of complaint.) 

" 'Second. That the commission, as a basis for the enrollment of the name 
of Thomas Atkins, u.sed, as absolutely neeessary — hence, necessarily material 
—évidence upon the question of the citizonship of Thomas Atkins, the 1895 pay 
roll containing his name, and that that pay roll was false and fraudulent 
in so far as it contàined that name ; that the défendant Minnie Atkins caused 
it to contain said name, well knowing that it had no rightful place thereon, 
and concealed the fact that it represented a mythical person ; that her con- 
cealment of that fact has continued from that day to this, and she is now 
attenipting to reap the benefits growing ont of the Dawes Commission enroll- 
ment, which resulted from the ex parte proceedlng wherein said false tribal 
roU was used as aforesaid. (See paragraph V of the amended bill of com- 
plaint.)' 

"In view of this admission and the évidence offered by the government 
itself, we start with the established proposition that the goverament has 
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failed to discharge the burden which rested upon It to establish by the 
évidence tliat the commission acted arbitrarily and witliout évidence as to 
the riglit of Thomas Atkins to be enrollod, whicli involved, as we liave seen, 
the questions of his Creeli blood, his résidence in the tribe, and bis having 
liyed np to and incliiding April 1, 1890. Thcrefore, unless tlie action of the 
commission may be attaclced in this proceeding on the tlieory that notwith- 
standing its findings Thomas Atlcins was in fact a myth and never existed, 
and that Minnie Atkins, in liaving him placed upon the 1895 Creek Roll as a 
person then in being, and permitting the commission to eonsider said roll 
as évidence of liis existence and Creek citizenship, without apprising the com- 
mission of its falsity, practiced such fraud upon tlie commission as renders 
its judgment voidable in this proceeding ; or on the theory alone that Tliomas 
Atkins was in fact a myth, and that therefore, notwithstanding its attempted 
action, the commission was witliout jurisdiction to enroll liis name or allot 
land in his name, and that hence its action is a nullity, the title to the land 
stlll remaiiiing in the Creeli Nation, and pretonded patents being elouds tliere- 
on, the objection to tlie introduction of évidence was well taken, and as a 
matter of law the plaintiiï must fail in this case. Its right to make this 
proof tlie plaintiff bases upon thèse tliree propositions as appears from tlie 
brief : 

"I. 'The proceedings before the commission were ex parte.' 
"II. 'The particular charge of fraud in tliis case, if sustained, entitles 
the complainant to tne relief prayed for.' 

"III. 'A patent to a flctitious person is, in légal effect, no more than a 
déclaration that the government tliereby conveys the title to no one, and 
the judgment on which it is based is a nullity, for want of jurisdiction in the 
Dawes Commission to rendcr it.' " 

It thus appears that, in view of the décision of the Suprême Court 
in United States v. Wildcat et al., supra, complainant abandoned its 
contention that the commission acted arbitrarily, and without évi- 
dence as to the right of Thomas Atkins to be enrolled, and proceeded 
to try its case thereafter upon the propositions numbered first and 
second, as quoted. The court below stated the three propositions upon 
which the plaintiff based its right to make proof in support of its con- 
tention that Thomas Atkins was a myth and neyer had any existence in 
fact. V^hile the court sustained the objection of défendants upon thèse 
propositions, it must be remembered, however, that plaintiff had al- 
ready tendered full proofs upon this issue, to which was addressed 
the greater part of the testimony making up this record of approxi- 
njately 5,000 pages. 

But still further, in their brief in this court, counsel for the govern- 
ment say: 

"We do not now urge that Minnie Folk (n6e Atkins) committed any fraud 
upon the tribe, because we are unable to show that she caused the name 
Thomas to be placed upon the roll ; nor do we believe she drew any money 
for the fictitious being represented by that name ; nor can she be chargea 
with any fraud upon the Dawes Commission, except the fraud of omission 
to inform that body of the nonexistence of Thomas. We shall not discuss 
the fraud allégations and proof, however, nor the character of the proceed- 
ings before the Dawes Commission resultlng in this enrollment. We believe 
the question whetlier fraud was practiced in the enrollment proceedings is 
immaterial hère." 

[1 ] It will thus be seen that counsel for the government, both in brief 
and argument, in substance abandon ail other contentions and rely 
upon the single proposition that — 
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"A patent to a flctitlous person Is, in légal effect, no more than a rleclara- 
tion that the government tliereby conveys the title to no one, and the judg- 
ment on wliich it is based is a nulllty for want of jurisdiction lu the Bawes 
Commission to render it." 

And, as incident thereto, that Thomas Atkins was, in fact, a mythi- 
cal person. We say this because there can no longer be reasonable in- 
sistence that the proceedings before the Da\ves Commission were ex 
parte. Those proceedings were adversary in their nature, and the ad- 
judication of the commission of who should be enrolled as citizens and 
freedmen of the Five Civihzed Tribes, what land should be allotted 
each, and in what way, and of every issue of law and fact necessary 
for it to détermine, in order to décide such questions, is conclusive and 
impervious to collatéral attack. Malone v. Alderdice, 212 Fed. 668, 
129 C. C, A. 204; Folk v. United States, 233 Fed. 177, 147 C. C. A. 
183; United States v. Wildcat et al., 244 U. S. 111, 37 Sup. Ct. 561, 
61 L. Ed. 1024. 

[2] The allégation of fraud upon the tribe is abandoned, and it is 
conceded in brief and argument that Minnie Folk cannot be charged 
with any fraud upon the commission, "except the fraud of omission 
to inform that body of the nonexistence of Thomas." Such fraud, 
even though it existed, falls clearly within the rule announced in United 
States V. Throckmorton, 98 U. S. 61, 25 L. Ed. 93, and Vance v. Bur- 
bank, 101 U. S. 514, 25 L. Ed. 929. In the latter case it was said: 

"It haa also been settled that the fraud in respect to which relief will bo 
granted in this class of cases must be such as bas been practtced on the 
unsuccessful party, and prevented him from exhibiting his case fully to the 
department, so that it may properly be said there has never been a décision 
in a real contest about the subject-matter of inquiry. False testimony or 
forged documents even are not enongh, if the dlsputed matter has aetually 
been presented to or considered by the appropriate tribunal." 

It devolved upon the commission, in the proceeding to which the citi- 
zen claiming the right to enrollment and allotment on the one side and 
the Creek Nation on the other side were adverse parties in contem- 
plation of law, to détermine whether Thomas Atkins was "living on 
the Ist day of April, 1899, or born to citizens so entitled to enrollment 
up to and including the Ist day of July, 1900, and then living." This 
necessarily involved the question of whether he was a real or mythical 
per.son ; since, of course, no mythical person could hâve been "living" 
on the dates mentioned. When the Dawes Commission determined 
that he was such a living person and entitled to enrollment, it decided 
the very crucial question involved in this proceeding — an issue of law 
and fact which was indispensable and necessary for it to détermine in 
order to décide the matters exclusively confided to it and upon which 
its judgment is made final. As a resuit of the process of élimination, 
disclosed by the record as hereinabove stated, of some of the original 
propositions advanced by the government, and of the conclusive dé- 
termination of others adversely to the government by the authoritative 
décisions of the Suprême Court of the United States and of this court, 
practically the only remaining question with which we hâve to deal 
is whether the court below erred in sustaining the contention of the 
défendant Minnie Folk, formerly Minnie Atkins, that the United States 
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should not be permitted to retry the issue of whether her alleged son, 
Thomas Atkins, was living on April 1, 1899, on the ground that he 
vvas a fictitious or mythical person, and, as an incident thereto, wheth- 
er, under the facts disclosed by this record, that error, if it be one, was 
substantially prejudicial. 

The government, to sustain its proposition, relies almost entirely 
iipon the décision of the Suprême Court of the United States in Sarti- 
peyreac v. United States, 7 Pet. 222, 8 L. Ed. 665. This case was 
brought under a spécial act of Congress passed May 8, 1830 (4 Stat. 
399), for the express purpose of enabling the court in Arkansas hav-, 
ing cognizance of claims under a former act — 

"to proceed by bills of review, filpd, or to be filed, in tlie said court, on the 
part of the t'nited States, for the purpo.se of revising ail or any of the 
decree.s of the said court in cases wherein it shall appcar to the said court, 
or be alleged in such bills of review, that the jurisdiction of the same was 
assumed, in any case, on any forged warrant, concession, grant, order of 
survey, or other évidence of title.'' 

In the absence of this enabling act of 1830, and the authority there- 
by conferred, it was evidently believed that jurisdiction for the pur- 
pose stated was wanting. In such case, the scope of the aCt rriust nec- 
essarily be confined to the subject-matter recited and the grounds for 
relief stated therein. 

In the Sampeyreac Case forgery was présent and was the founda- 
tion of the action., Of course, closely interwoven with this was the 
further conceded fact, and not, as hère, the contested fact, that Sam- 
peyreac was a fictitious person, and, consequently, ail deeds or other 
rauniments of title purporting to emanate f rom him must, in the nature 
of things, hâve been forgeriès. Conceding the express right to review 
and revise on the ground of forgery, the évidence thereof , including the 
évidence of the non-existence of a grantor and litigant, would be clear- 
ly admissible. And the act in question conferred not only the right 
to review decrees, but the right to relitigate issues involved in such de- 
crees. But, if the gênerai rules governing the jurisdiction of a court 
of equity, in the absence of such express législation, forbid both the 
review of such decrees and the relitigation of such issues in a collatéral 
proceeding, then, clearly, the évidence ofifered in support thereof must 
be denied. 

In United States v. Flint, Case No. 15,121, 25 Fed. Cas. 1107,. be- 
fore Field, Circuit Justice, Sawyer, Circuit Judge, and Hoffman, Dis- 
trict Judge, the Sampeyreac Ca.se is thus distinguished from normal 
procédure under recognized equity rules : 

"In the Case of Sampeyreac, 7 Pet. (32 U. S.) 222, which is the only re- 
ported case where a re-examination was made, it was donc by vlrtue of a 
spécial act of Congress, which authorized the proceeding, not before tlie ordi- 
nary tribnnals, but by Mil of review in the spécial tribunal upon which the 
original jurisdiction over tlie cause had been conferred. Whether or not by 
virtue of that jurisdiction it might hâve entertained a bill of review to set 
aside its own decree, the Suprême Court does not décide. An act of Con- 
gress seems to hâve been deenied necessary to confer the authority. But it 
is nowhere intiraated that any court of equity powers, but upon which no 
authority to pa.ss upon the validity of claims of that description had been 
jonferred, could hâve entertained such a Wll, or in any other form hâve 

268 F.— 59 



930 268 FEDERAL RfiPOETEB 

re-examlned the questions flnally dedded by tlie spécial tribunal. • • • 
It Is not necessary to assert that, where a fraudulent title lias been conflrm- 
ed, the United States is entlrely without remedy, nor that the poUtical depart- 
ment of the government may not, If it sees fit, Invest the courts wlth author- 
ity to re-examine the questions whleh, as the law now stands, remain flnally 
decîded in thèse cases. But, until Congress has so expressed its will and 
conferred the requlsite authorlty, it majr confidently be aflSrmed that the 
ordinary tribunals are without jurlsdlctlon." 

In the case at bar the existence of the allottee, Thomas Atkins, 
was a litigated question before the Dawes Commission, a quasi judi- 
cial tribunal estabUshed by act of Congress for the explicit purpose of 
quieting thèse questions of Indian title, whose décisions, by the ex- 
press provisions of that àct, were made final, conclusive and impervi- 
ous to collatéral attack either by the Creek Nation, the United States, 
or any other party in interest. The judgment of the commission es- 
tablishefl beyond peradventure that Atkins was not a fictitious per- 
son, but was alive April 1, 1899, and was therefore legally enrolled. 
It matters not that the proceedings of the commission were less formai 
than in the regular law courts of the country, nor that it necessarily 
must hâve made mistakes in the discharge of its duties. The princi- 
ple involved remains unchanged. The rule applicable to the setting 
aside of decrees for fraud of the nature hère presented has been well 
established by many pronouncements of the Suprême Court and of this 
court United States v. Throckmorton, 98 U. S. 61, 25 L. Ed. 93; 
Vance v. Burbank, 101 U. S. 514, 25 L. Ed. 929; United States v. 
Wildcat et al., 244 U. S. 111, 37 Stip. Ct. 561, 61 L. Ed. 1024; Malone 
v. Alderdice et al., 212 Fed. 668, 129 C. C. A. 204. It is a rule founded 
upon reason and substance. It is essential to a seemly end to litigation. 
It involves the very notion of repose and quiétude that is embraced 
within the purpose of the act of Congress making the décision of the 
Dawes Commission final, conclusive, and impervious to collatéral 
attack, except under the circumstances and conditions prescribed and 
recognized in the practice and procédure in equity. It follows that 
the action of the court below in sustaining the objection to the go v- 
ernment's oflfer of proof in support of its contention that Thomas At- 
kins was a fictitious' person was right, and must be sustained. 

[3] But independently of this conclusion, it would seem thalt upon 
the merits the government can fare no better, and this involves Nancy 
Atkins, appellant in case No. 5425. This record of approxim.ately 
5,000 pages présents an "irrépressible conflict," and if any appellate 
court is ever concluded by the findings of a chancellor upon facts 
sufficiently substantial to support them, and such is and should be the 
uniform rule of décision, this case falls peculiarly within that rule. 
It may be that mistakes hâve been made. Taking into considération 
the environment, subject-matter, and personnel of the witnesses and 
parties involved, it may be conceded that, in this class of cases, exact 
justice is difïicult of attainment; but I apprehend Congress was fuUy 
aware of this situation, as aflfecting thèse Indian titles, when it con- 
ferred such complète authority upon the Dawes Commission and clothed 
its décisions with such presumption of verity. As has been stated, the 
government produced its évidence fuUy before the court. The de- 
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fendants introduced testlmony without let or hindrance. The résident 
judge, admirably equipped, by training and expérience, to discharge 
the onerous duty which devolved upon him, patiently and conscientious- 
ly heard and considered the évidence produced in the course of a hear- 
ing which consumed more than a month. He saw most of the wit- 
nesses upon the stand, and had opportunity to note their demeanor and 
to weigh their testimony. His findings are amply sustained by the 
record, and should net be set aside by this court. To attempt a com- 
prehensive review of the évidence contained in this extended record 
would be impracticable, and would serve no useful purpose. It is suiïi- 
cient that we hâve reached the same conclusions as did the trial judge 
upon the issues of fact. 

It results that the decree should be sustained and affirmed. It is so 
ordered. 



MIDLAND BRIDGE CO. et al. v. HOUSTON & B. V. RY. CO. et al, 

(Circuit Court of Appeals, Fiftli Circuit. November 24, 1920.) 

No. 3480. 

1. Navigable waters <S=30(2) — Altérations in mère détails of plan for bridge 
need net be approved by Secretary of War. 

Wiiere the plans for a bridge over a navigable river bave been approved 
by the Secretary of War as required by Act March 3, 1899, § 9 (Comp. 
St. § 9971), mère altérations in détails which in no way contemplate any 
change in the size, nature, or relation to the stream of the completed 
bridge do not require approval by the Secretary as a condition to the 
continuing in force between the parties of a contract for construction of 
the bridge. 
3. Navigable waters 'S=20(2) — Subséquent contract for removal of collapsed 
bridge not invalidated by failure to obtaîn approval. 

A subséquent contract for the removal of a collapsed bridge, which ob- 
stnicted a navigable stream, where the compensation for such removal 
was to be measured by the détermination of which party was in fact re- 
sponsible for such collapse, would not be invalidated by a failure to se- 
eure the approval of the Secretary of War to altérations In the original 
contract for construction of such bridge, even if such approval was nec- 
essary to authorize such altérations. 

3. Bridges <S=20(6) — Contractor's fault shown to be cause of pier's fall. 

, Évidence held to sustain the finding of a mastcr, sustained by the Dis- 
trict Court, that the falling of a bridge pier during construction of the 
bridge was due to the fault and négligence of the contracter in employing 
Improper methous of construction and using defective concrète, and not 
to defects in the plans furnished by the owner. 

4. Appeal and em>r <Ss=>1022(2) — Findings by inaster and trial court conclu- 

sive, if supported by évidence. 

Where a master and the trial court agrée on findings of fact, they are 
conclusive on the appellate court. If there is any substantial évidence 
to support them. 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; Joseph C. Hutcheson, Jr., Judge. 

The Midland Bridge Company and others appeal from the decree on 

€=s>Foi other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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a pétition of intervention in suits against the Houston & Brazos Valley 
Railway Company and others. Affirmed. 
For opinion below^ see 257 Fed. 213. 

W. S. Hunt, of Houston, Tex., and William C. Scarritt and Edward 
Iv. Scarritt, both of Kansas City, Mo., for appellants. 

O. L. Stribling, of Waco, Tex., and John A. Mobley, of Houston, 
Tex., for appellees. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

KING, Circuit Judge. The Midland Bridge Company, a partnership 
consisting of Henry Freygang and Albert A. Trocon, on July 1, 1914, 
made a contract vvith the Houston & Brazos V alley Railway Company 
and the county of Brazoria, Tex., as owners, to build a bridge across 
the Brazos river between Freeport and Velasco, Tex., about four miles 
from the Gulf of Mexico, according to certain plans and spécifications 
prepared by the owners through their engineers, attached to and made 
a part of said contract, known and hereinafter referred to as the "con- 
struction contract." 

The construction of said bridge proceeded to the completibn of three 
piers on the Velasco side, pier 3 being a pivot pier located about one- 
third of the way across the river, and carrying a revolving steel span 
290 feet long. So much of this steel span was completed as corinected 
pier 2, which was at the shore line, with pier 3, and two members of 
the span beyond pier 3 were also completed, when, on May 7, 1915, 
pier 3 toppled over and fell into the river, throwing the steel span at- 
tached to it more than 50 feet downstream from the pier site. 

A dispute arose between the bridge company and the owners as to 
whether the nier fell by reason of improper construction by the bridge 
company or defective plans furnished by the owners. The dispute be- 
insf unsettled, in order to provide, meanwhile, for the removal of said 
steel from the river, a contract was entered into, on June 21, 1915, be- 
tween said bridge company, the contractors, and said railway com- 
pany and sâi'd cotinty of Brazoria, the owners, for the removal qf said 
steel by the contractors. The contractors were to keep an acctirate ac- 
count of the .c€(st of ail (1) labor employed; (2) materialused; and (3) 
the rental, or use value, of ail boats, equipment, machinery, and appli- 
ançes,' other than what they then owned and had at or near the bridgé 
site. Fifteen per cent, of thèse sums wâs to be added, for'thé pêrçonal 
services of the contractors and for the rental of the boats,, equipment, 
machinery, and appliances then owned by them, and the sum of the 
items 1, 2, and 3, and said 15 per cent, thereon should be the contract 
value, as that term was used in said second contract. If the contract 
value did not exceed $4,000, the owners should pay one-half thereof in 
full discharge of their oblieations under this contract; if it exceeded 
$4,000, the owners should pay to the contractors one-half of $4,000 and 
ail of the contract value exceeding said sum, said pa)'ments to be made 
bîweekly on feceipt of statements from said contractors. 

Said contract recited the existence of said dispute as to the refeponsi- 
bility for said f ail, and provided that it should not èstop either party 
in respect to said contention, and that if it should be thereafter estab- 
lished or agreed by the parties interested, or be judicially determined 
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that the contractors were right in their claim and assertion, then the 
portion of said contract value, which by the terms of this contract they 
agreed to bear, should be allowed and paid to them by the owners ; on 
the other hand, if it should be established, agreed, or judicially deter- 
mined that the contractors were liable for the loss or damage caused 
by the fall of said part of said bridge, the portion of the contract price 
that the owners had paid under this contract should be repaid to them 
by the contractors. The contract value for removing said steel was 
reported as required, and aggregated $9,226.48; but no biweekly or 
other payments of anv part thereof were made by the owners. 

On October 27, 1915, the défendant railway company was put in the 
hands of a receiver on a creditors' bill, filed in the United States Dis- 
trict Court for the Southern District of Texas. Subsequently a bill 
to foreclose a first mortgage on the property of said railway company 
was filed in said court by the Mercantile Trust Company, a corporation 
of Missouri, against said railway company. The two cases were Con- 
solidated, and the receivership extended under this second bill. 

On June 26, 1916, an intervening pétition was filed in said Consolidat- 
ed cause by said Midland Bridge Company, seeking to recover said 
sum of $9,226.48, the contract value under said second contract, and 
also the further sum of $625.32 for items of material and labor furnish- 
ed on other accounts. It was claimed in said pétition that said con- 
tractors were not liable or responsible for the collapse of said pier 3, 
and that therefore the owners were liable for said entire contract 
value; that ail the labor and material sued for was furnished within 
six months of the date of the appointment of the receiver, and that un- 
der the terms of the order of appointment such items were entitled to 
be adjudged preferential claims, superior to the mortgage. 

The answer of the railway company and the receiver set up that 
the interveners were liable and responsible for the loss or damage that 
had occurred, because a part of the bridge constructed by them did 
not stand up, and denied ail liability under said contract for removing 
said steel. While admittinsr most of the items composing said $625.32, 
the défendant pleaded a counterclaim, which by stipulation was admit- 
ted to be $2,018.67, arisine out of matters disconnected with the con- 
tract sued on. Interveners' right to a préférence was also denied. 
The intervention and défenses thereto were referred to a master, to take 
testimony and report his findings, judgments, and recommendations to 
the court. 

The master heard voluminous testimony as to the original contract 
and the building of said collapsed pier 3 thereunder. He found that 
the contractors were responsible and liable for the collapse of said pier 
3, and that they were not entitled to recover any part of said contract 
value for removing said steel. On the other items he found a balance 
in favor of the défendant railway company on said admitted counter- 
claim of $1,692.08. 

On exceptions to the master's report, which challenged the correct- 
ness of his finding that interveners were liable for the collapse of said 
pier 3, the District Judge, after a careful review of the évidence, held 
that on the findings of fact by the master, in which he concurred, the 
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interveners were responsible for the collapse of Said pier, and over- 
ruled the exceptions to the master's report. A decree in accordance 
therewith was entered. 

The errors assigned, insisted on in appellant's brief, attack the cor- 
rectness of the décision that the interveners are not entitled to recover 
on the contract for removing said steel, because liable and responsible 
for the collapse of pier 3. 

Three causes were assigned for the fall of the pier : First, that the 
original plan called for an excavation of 35 feet below mean low tide, 
in which the pier should be erected, and that this was stopped at 32 
feet; that only 21 piles were driven when the excavation was carried 
to this depth, at intervais greater than 33/2 feet between centers, when 
the construction contract made this the maximum distance, and when 
proper piling required many more piles; second, that the concrète at 
the base of said pier was def ective, and had become disintegrated, caus- 
ing the pier to topple ; third, that the interveners (contractors) had neg- 
ligently dredged an excavation near the lower side of pier 3, which oc- 
casioned the river to scour, thus weakening the foundations under the 
pier. 

[1,2] The master found as to the change of the depth of the excava- 
tion that it was not authorized by the engineers of the owners in charge, 
and was therefore donc at the contractors' risk; that the change was 
not authorized by the War Department, as required by the Act of 
Congress of March 3, 1899, c. 425 (6 Fed. Stat. Ann. 805), and there- 
fore was not authorized to be made by the contractors. He also held 
that each of the other causes existed and operated in causing the col- 
lapse. The District Judge disagreed with the master as to the effect 
of no approval of the Secretary of War having been obtained to the 
change of depth of the excavation. 

We do not think a mère altération in détail, which in no way contem- 
pla ted any change in the size, nature, or relation to the stream of the 
completed bridge would hâve to be approved by the Secretary of War 
as a condition to an existing contract for construction continuing of 
force between the parties thereto. We also think that, even if such 
approval was necessary to legalize such change, the failure to obtain it 
would not affect the rights of the parties in this présent suit. 

This is a suit brought to recover, on a contract made for the removal 
of the steel out of the river where it had fallen, the contract price 
agreed to be paid for such removal. This contract needed no approval 
of the Secretary of War or any other government officiai. It was stip- 
ulated that if the fall of this pier 3 was due to the conduct of the con- 
ttactors they should not recover for the contract value of such removal. 
If they were not liable and responsible for such fall, then they were en- 
titled to so recover. It was agreed by this second contract that the 
question of responsibility for the fall of the pier should fix the pay- 
ment to be made under this contract for removing the steel. We can 
see no reason why this was not a valid agreement. 

The District Judge also disagreed with the master in his finding that 
the change in depth of said excavation was without the owners' assent. 
He held that under the décision of this court in Penn Bridge Co. v. 
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City of New Orléans, 222 Fed. 737, 138 C. C. A. 191, and like cases, 
the contractors could recover if the collapse of the pier 3 was due sole- 
ly to defective plans furnished by the owners, if they did not know 
and had no reason to know the plans were defective. 

Complaint is made that the court below held interveners, in order to 
sustain their intervention, had the burden of proving that the pier fell 
solely because of improper plans prepared by the owners, whereas the 
contractors insist the burden of proving that the collapse was due to 
other causes, for which the contractors were responsible, rested on the 
défendant owners. 

The court below, while expressing the opinion that the burden rested 
on the interveners, first, to show that the collapse was due solely to de- 
fective plans of the owner ; second, that they complied strictly with said 
plans ; and, third, that they did not know and were not charged, in 
the course and progress of said work, with knowledge of said defects 
and that such a resuit was likely to occur because of them, neverthe- 
less found that the évidence clearly showed the failure of the contrac- 
tors to discharge their duty under the contract, and that had they done 
so the pier would not hâve fallen, and he, and the master find affirma- 
tively a want of proper skill and a failure to comply with the contract 
in thèse particulars. 

[3] Upon thèse several points, the District Judge found as follows: 

"The évidence overwhelmlngly established that the change in the plan was 
not at the suggestion of the owner, but of the contractor himself ; that the 
engineer, Tolman, who for the county agreed to the change, rested his agree- 
menc not on his Personal observation of the conditions, but upon the recom- 
mendation of the brldgemen, having the réputation of being sliillful and accur- 
ate bridge buildere of long expérience ; and the railway company, through 
Banlvs, gave the same assent, under the same influence. Therefore the change 
must be treated as a change made by the contractor and not the owner. It 
must be held that the contractor did not comply strictly and exactly with the 
plan of the owner, and that therefore, having failed on the flrst essential of 
the case, he cannot recover. Should, however, I be mistaken in this view of 
the law, and should the changed plan be treated, because of the owuer's as- 
sent, as the owner's plan, still the intervener cannot recover, because the 
second obligation Imposed upon him to prove that the structure fell be- 
cause, and only because, of the strict compliance with the plan, has not been 
established. The master finds, and his lindings are sustained by the évi- 
dence, that a large part of the cernent in the pier which gave way was of a 
bad and worthless character, not in accordance with the plans, and wholly 
without sufficient tensile supporting strength. That the construction of the 
pier and cofferdam was done in a dangerous and improper manner, calcu- 
lated to produce the very resuit that followed, through excessive dredglng 
and lowering of the subsoil at and adjacent to the pier, and that thèse defective 
and improper conditions proxlmatcly contributed to and caused tbe fall of 
the pier." 

The contention of the appellants, therefore, as to the burden of proof, 
is without merit in its application to the facts found by the court below. 
The court below also found on the facts as follows : 

"While the master has made no flnding on the thlrd élément of defendant's 
burden, it is as clear as the rest that It has failed to show that it did not 
know and was not charged with knowledge that such a resuit was likely to oc- 
cur through the plans and methods adopted and employed. On the contrary, I 
find that under ail the conditions, the danger from the use of the changed plan 
was or should hâve been known to the contractor, and that it could hâve 
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easily provlfled against it by placing tlie propor mimber of plies in the sîtream, 
and that knowing or being eharged wlth knowledge of tliis fact, it whoUy 
f ailed to take the elemental and necessary précautions ; ail the testimony 
agreeing that a sufficient uumber of piles wpnld hâve kept the pier up forever. 
The testimony is aftii'matively that the contractor knew the conditions sur- 
rounding the work as it progressed, espeelally the conditions caused by the 
excavation in the stream to obtain material to stop the leak in the cofferdam, 
and it was his duty to protect against the conditions caused by his own con- 
duct by providing an adéquate number of piles. Finding, then, as I do, net 
only that the contractor bas wholly failed to show, wltli the clearhess and cer- 
tainty whieh the law requlres wlien he seeks to évade a responslbllity for the 
failure to fuUy complote the contract, that the fall was caused by defective 
plans of the owner, but that the évidence, on the contrary, afflrmatively es- 
tablishes that the plan, if it was a cause of the fall, was only one of the 
contributing causes, and that had the cernent lu the pier been in the propor 
condition, and the excavation in the stream not been made in the way and 
maniior it was the pier wonld bave stood Indeflnitely I sustain tbe master's 
flndings and recommendatlons and order judgment aceordingly." 

The évidence shows that the change was agreed to at the suggestion 
of the contractors on the understanding that pilings were to be driven 
to f urnish a foiindation for said pier. The contract required that piles 
should not be further apart than 31/2 feet between centers. The évi- 
dence disclosed tlie pilings driven were only 21 in number and were 
placed at a greater distance than 31/2 feet between centers, and that 
this number of piles was selected by the contractors. 

The évidence was practically without contradiction that the contrac- 
tors should hâve known that the changed plan could not be saf ely used 
without a much larger number of piles, and that with sucli number of 
piles pier 3, if constructed of good concrète, would hâve stood for ail 
time. This pier was being built in a cofferdam, which was to protect 
this excavation f rom invasion of water. 

The contract required that the concrète should be deposited in dry 
hole. "No water to be permitted in caisson, cofferdam, or f omis where 
concrète is deposited." There was undisputed évidence that there 
was a continuai fight to keep the water out of this cofferdam; that a 
deep excavation was made in the riverbed a short distance outside of 
the cofferdam in order to get material to place between the timbering 
outside of the cofferdam, and its interior steel walls in an effort to stop 
the leaks ; that two pûmps were kept at work during the day, and one 
day and night, and although there was évidence that while this pier 
was being built in this excavation the water was kept from the fresh- 
ly laid concrète, the évidence was very conflicting, and preponderated 
in favor of the view that the water was only kept down from covering 
the fresh concrète as laid, but that it was in water much of the time 
bef ore it was dry. 

There was abundant testimony that concrète so laid would be défi- 
cient in tensile strength. There was évidence supporting the finding 
that the lower part of this pier was composed of such defective con- 
crète. There was testimony to the eff ect that when the pier toppled 
it drew off of some of the piles, leaving them standing, which was im- 
possible if the concrète had possessed the proper tensile strength ; also 
that after it f ell a portion of the base was gone, and that disintegrated 
concrète material was found near the site of the pier. The évidence 
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preponderates heavily to the effect that tlie making of the excavation 
in the bed of the stream a short distance outside of the base of said 
pier 3 was unskillful engineering and likely to weaken the foundâtion 
of said pier, and caused a scour in the river bed that contributed to 
undermining said pier. 

While the évidence is conflicting on some matters, there is abundant 
évidence to support every finding of fact made by the master and the 
District Court, and to support the decree of the court overruhng ail 
exceptions to thèse findings of fact. The decree in favor of the de- 
fendants and against said interveners follows as à necessary resuit 
from such findings of fact. 

[4] Where the master and trial court agrée on the findings of fact, 
they are conclusive on the appellate court, where there is any substan- 
tial évidence to support them. Last Chance Min. Co. et al. v. Bunker 
Hill & S. A-fining & Concentrating Co., 131 Fed. 579, 66 C. C. A. 299; 
Mercantile Trust Co. v. Chicago, P. & St. L. Ry. Co., 147, Fed. W9, 78 
C. C. A. 87; Mofïatt V. Blake, 145 Fed. 40, 75 C. C. A.:265, 

The decree of tlie District Court is therefore affirmed. 



MK\'ER et al. v. RITTEE.* 

(Circuit Court of Apptals, Eighili Circuit. Novemlicr C, 1920.) 

No. GGOl. 

1. Appeal and error ©=1022(1) — Findings of master, confirmed by court, 

eiititled to great weiglit. 

■ ïhe fiiKliiips of the runstor. conflrmod by the court, rpsardinj: the rishts 
of à holiler of mortgîiîie notes, are entitled to great wpight ; but the ap- 
pellate court mu.st exîitiiiiie tlie record and reach its own couclusion, after 
glving findings the weight to which they are entitled. 

2. Mortgages <S=>3,S5, 24.0 (;^) — ^^Secnrity of dced of trust pa«.ses to indorsce of 

iiotfs; release by niortgagee after assi^nment lield ineffoctiial. 

Wliere the holder of notes secured by deed of trust sold the notes, the 
security niso passed to tlie buyei's as an Incident of the debt, and seller's 
attempted release thereafter of the deed of trust was unavaiUng, even in 
favor of a pnrchaser for vaine, and although there was no record évi- 
dence showing the fransfer of the notes. 

3. Mortgages ®=>'i'i^ — First indorsed of diiplicate notes carries the security. 

In case of duplieate notes .seoured by the same deed of trust, the note 
flrst negotiated carries tlie security. 

4. Mortgagcs ©=249(3) — Indorsee of mortgaged notes not precluded from 

asserting rights against release by mortgagee. 

Where the holder of notes secured by a deed of trust lndor.sed them 
to plaintiff, but did not record an a.«;signment of trust deed, and later 
fraudulently released it, hpld, that plaintiif indors-ee was not estopped 
from as.sertinp her lu'.n agninst a bona lîde purcliaser from mortgagor. 

5. Mortgagcs <S='24!)(3) — Indorsee of niortgaged notes not guilty of lâches 

in a.sserting li'-n. 

AVhere ilie holder of notes secund by a deed of trust indorsed them 
to plaintiff, and later frnmiiilently released the trust deed, tlius permittlng 
an innocent raity to iniicliase from the mortgagor witbout knowledge of 
the ontstaiidiiig lien, Uclil. tlint plaintitï. who iiistituted suit soine six 
monthi? after lenniing of the purported release, was not guilty of laehes. 



^=pFor otlier cases see sainf tnnir- ^-.KRY-VT'ATnTriTî in nll Kpv-Vnmbered Dlgests & Iiidezeii 
■Hi'lu'îiriiig ilonird Fcbviiiiry l. 1921. 
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6. Vendor and purdiaser <&=>342— Défense of Innocent porchaser ts aUBmiatiTe. 

The défense of innocent purchaser is an affirmauTe one, and the burden 
of proof U on the party assertlng It. 

7. Mortgages <S='249(3) — Uiiauthorixed release net bincBng on holder of trust 

deed. 

A purchaser of notes secured by a deed of trust Is charged wlth knowi- 
edge of what the record showed when she purcbased the notes, but is net 
bound to watch the record from day to day to see that no unauthorlzed 
person attempts to release her deed of trust. 

8. Equity <@=373(1) — ^Mere lapse of time does not constitute la«hes. 

Mère lapse of tlme does not constitute Iache«, unless something bas 
occurred to make it inéquitable to grant relief. 

9. Mortsages <S=»249(3) — ^Indorsee of notes secured by trust deed bas right 

superior to bona flde purchaser from mortga^or. 

Where notes secured by a trust deed were purchased from the original 
holder, wbo purported to record an assignment of trust deed, but did not 
actually do so, and later fraudulently released trust deed of record, 
permitting the mortgagor to sell apparently unlncumbered property to an 
innocent purchaser, held, that the rigbts of Indorsee of mortgaged note 
' were superior to those of bona flde purchaser. 

Appeal from the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Suit by Anna L. Ritter against Emma J. Meyer and others. Decree 
for plaintiff, and défendants appeal. Affirmed. 

Henry D. Ashley, of Kansas City, Mo. (William S. Gilbert and Spen- 
cer F. Harris, both of Kansas City, Mo., on the brief), for appellants. 

Edwin A. Krauthoflf, of Washington, D. C. (William S. McClintock 
and Arthur L. Quant, both of Topeka, Kan., and Aaron Myers, of Sait 
Lake City, Utah, on the brief), for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and MUNG- 
ER, District Judge. 

CARLAND, Circuit Judge. The question for décision in this case 
is as to whether appellants Anna S. and W. C. Howe are the owners 
of lot 12, block 1, Aberdeen addition to Kansas City, Mo., free and 
clear from the lien of a trust deed executed by and between Laura S. 
Eddy, party of the first part, and J. W. McCurdy, trustée, on May 21, 
1912, and recorded in the office of the recorder of deeds for Jackson 
coimty, Mo., July 20, 1912, or whether said trust deed is a valid lien 
on said property for the amount secured thereby in favor of Anna L. 
Ritter, the appellee herein. The master, to whom the case was re- 
ferred, made a report in favor of appellee, and, this report being con- 
firmed by the District Court, a decree was entered accordingly. Em- 
ma J. Myer, one of the appellants, is a party to the proceedings by rea- 
son of having agreed on December 27, 1915, to protect the Howes 
against the claim of any person adjudged to be the owner of notes se- 
cured by the trust deed. The appellants hâve appealed from the decree 
so entered. 

[1-3] The findings of the master, confirmed by the court, are en- 
titled to great weight, and will be followed, if there has been no serious 
mîstake made in the considération of the évidence, or in the applica- 

igz^For oihac cases see same toplc & KET-NUMBESR ia ail Key-Numbered Digests & Indexes 
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tion of the law to the facts found. This rule is elementary, but in 
order that we may détermine whether there has beeni a serions mis- 
take made in the considération of the évidence, or in the application 
of the law, we must examine the record and reach a conclusion of 
our own, giving to the findings of the master and court the weight 
to which they are justly entitled. An examination of the évidence sat- 
isfies us that no serious mistake was committed by the master in find- 
ing the facts. The question at issue must be determined as one of law 
upon the facts found. The following are the material facts appear- 
ing in the record : 

On and prior to May 21, 1912, one Thurmond was the owner of the 
property hereinbef ore described ; the légal title being in Laura S. Eddy, 
who held said title for Thurmond. Some time in February^ 1912, 
Thurmond applied to Theodor Peltzer, a real estate agent at Kansas 
City, Mo., for a loan of $8,000 on said property, to be used in the 
érection of a six-apartment flat thereon. Laura S. Eddy was an em- 
ployée of Peltzer, and executed notes and deeds of trust at his dicta- 
tion, having no personal interest in the same. Some time before 
May 21, 1912, Peltzer told Charles J. Ritter and Anna L., his wife, 
that he intended to loan some money on the property in question, and 
asked them if they would take the loan from him. The Ritters there- 
upon examined the property. On May 21, 1912, Peltzer told the Rit- 
ters that he had made the loan on the property, and requested them to 
buy the loan from him, whereupon Charles J. Ritter gave Peltzer a 
check for $7,000, payable to Peltzer's order ; Peltzer at the same time 
giving Ritter a receipt stating: 

"For Laura S. Eddy loan of $7,000 on the northwest corner 39th St. and 
Olive St. (6 Apt. flat), dated May 21, 1912." 

The property thus referred to in the receipt is the same as the prop- 
erty now in controversy. Peltzer at this time told the Ritters that the 
loan was to be $7,000. Some time before June 15, 1912, Peltzer told 
the Ritters, that it would require $1,000 more to complète the flat then 
being erected on the property. The Ritters looked at the property 
again and said they would take the additional $1,000. On June 15, 
1912, Charles J. Ritter gave his check, payable to Peltzer's order, for 
$2,915.64. This check included the $1,000 additional on the Eddy 
loan and payment for what was known as the Brinkman loan. Thèse 
checks were paid in due course. When Ritter gave this check to Pelt- 
zer, the latter gave Ritter two negotiable notes, dated May 21, 1912, 
payable to the order of Peltzer, one for $1,000, payable two years from 
date, the other for $7,000, payable five years from date; also interest 
notes payable to Peltzer's order for the semiannual interest upon the two 
principal notes, both principal and interest notes being signed by Laura 
S. Eddy and indorsed by Peltzer without recourse. The notes were at 
once placed by the Ritters in a tin box, for which each had a key, and 
which most of the time was left in a vault in Peltzer's office. Peltzer 
had no access to the contents of the box, and the notes remained in 
the exclusive possession of the Ritters until the death o£ Charles J. 
Ritter November 15, 1913, and since that time hâve been in the manual 
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possession of Anna L. Ritter as the executrix of the last will of her 
husband. 

In addition to thèse notes, on May 21, 1912, Laura S. Eddy executed 
three other séries of notes, each séries consisting of one note for $7,000 
and one for $1,000, and ail exactly like the ones novv held by Anna L- 
Ritter. She aiso on the same date executed two deeds of trust, where- 
by she conveyed the property in question to J. W. McCurdy, as trus- 
tée, to secure the payment of a $7,000 and $1,000 note, such as the ones 
now held by Anna L. Ritter. The deed of trust was executed for the 
benefit of Peltzer or his indorsees, but the title of the land in question 
was conveyed to McCurdy, who executed the deeds of trust on his 
part and covenanted faithfully to perform the trust thereby created. 
Thèse two deeds of trust were alike in every particular. One of tliem 
was duly recorded on July 20, 1912, as hereinbefore stated. When 
the Ritters paid for and received the notes, June LS, 1912, they received 
no trust deed. It was understood that the deed of trust would be 
recorded by Peltzer. Some time in August of the same year the Ritters 
received from Peltzer one of the trust deeds which had been executed 
by Laura S. Eddy, and it bas remained in the possession of one or 
both ever since. This trust deed purported to hâve been filed in the 
recorder's ofifice, and bore what appeared to be the certificate of the 
recorder as to its filing. This certificate, however, was a forgery. 
This paticular trust deed had never been recorded. 

August 26, 1913, an exchange of property was agreed upon between 
Thurmond and Emma J. Meyer. The property in question was to be 
conveyed free of incumbrance by Laura S. Eddy, who still held the 
légal title, to said Emma J. Meyer, who on her part was to convey to 
Laura S. Eddy, lots in Santa Fé Place, Kansas City, Mo. This ex- 
change was consummated on August 29, 1913. On this date Peltzer, 
Thurmond, and the attorney for Emma J. Meyer met at the office of 
the recorder of deeds. Peltzer had with him one of the séries of notes 
which had been executed by Laura S. Eddy. He also had with him 
the trust deed which had actually been filed for record July 20, 1912, 
and the matured interest coupons. The notes bore the indôrsement of 
Peltzer without recourse. Peltzer acknowledged satisfaction of the 
trust deed upon the margin of its record. The notes were produced 
and stamped by the recorder "Canceled," as also was the trust deed. 
Peltzer died September 29, 1915. Immediately thereafter rumors of 
the frauds committed by Peltzer in his lifetime became current. Anna 
L. Ritter employed an attorney to look after her securities, and learned 
that the trust deed purporting to secure the notes held by her had 
been released of record Augu,s"t 29, 1913. Until after Peltzer's death, 
neither Thurmond, the Ritters, nor Emma J. Meyer had any intimation 
that Laura S. Eddy had executed duplicate notes, or more than one 
trust deed. In December, 1915, Emma J. Meyer sold the property in 
question to Anna L. and W. C. Howe. 

Thèse being the facts, who is to suffer the loss caused by the fraud- 
ulent and unlawful act of Peltzer in satisfying of record the trust deed 
on August 29, 1913, Anna L. Ritter or Emma J. Meyer; the latter hav- 
ing agreed to save the Howes harmless. Manifestly this is not a con- 
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teât betvveen différent holders of the notes exeçuted by L^ura S. Eddy, 
No person other than Anna L. Ritter is now before the court claim- 
ing to be the owner of any of the notes so executed. There was but 
one loan to Thurmond upon the property in question, and that was 
sold to the Ritters. PeUzer did not own the loan, and had no right 
whatever to satisfy the lien of the trust deed. It is not material that 
two trust deeds were executed, as no one is claiming a lien but Mrs.. 
Ritter. They both secured the same debt, and one of them was duly 
recorded. The trust deed was valid as between Peltzer and the Ritters, 
though unrecorded. The act of recording was simply to give notice. 
The fact that the trust deed which was delivered to the Ritters some 
time in August, 1912, before Mrs. Meyer purchased the property, had 
a forged recordation certificate, did not affect its validity, as between 
the parties ta the transfer. As the Ritters were the owners of the 
debt secured by the trust deed, the record of the trust deed that was re- 
corded was notice to ail the world of the lien created thereby, although 
the" trust deed that was recorded was not delivered to the Ritters. The 
commercial world contains many bonds and notes held by persons who 
never saw the trust deed which secures their payment. 

Under the facts as they appear in the record, the law seems to be 
clear that, when Peltzer sold the notes to the Ritters, the security of 
the deed of trust as an incident of the debt passed to the Ritters, and 
the attempted release thereafter by Peltzer was unavailing, even ip 
f avor of a purchaser for value ; and this is true, even though there is 
no évidence of record showing a transfer of the notes. Carpenter v. 
Longan, 16 Wall. 271, 275, 21 h. Ed. 313; Batesville Inst. v. Kauff- 
man, 18 Wall. 151, 154, 21 L. Ed. 775 ; New Orléans, etc., v. Montgom- 
ery, 95 U. S. 16, 18, 24 E- Ed. 346 ; Leahy v. Haworth, 141 Fed. 850, 73 
C. C. A. 84, 4 L. R. A. (N. S.) 657 ; Weldon v. Tollman, 67 Eed. 
986, 15 C. C. A. 138; Black v. Reno (C. C.) 59 Fed. 917, 919; 
Cudahy Packing Co. v. State National Bank, 134 Fed. 538, 67 C. 'C. 
A. 662; Eaberge v. Chauvin, 2 Mo. 179; Potter v. Stevens, 40 Mo. 229, 
233 ; Anderson v. Baumgartner, 27 Mo. 80, 86 ; Hagerman v. Sutton, 
91 Mo. 519, 531, 533, 4 S. W. 73; Boatmen's Sav. Bank v. Grewe, 84 
Mo. 477, 478: Mitchell v. Ladew, 36 Mo. 527, 533, 88 Am. Dec. 156; 
Lee v. Clark, 89 Mo. 553, 1 S. W. 142 ; Bank v. Carondelet R. E. Co. 
150 Mo. 570, 576, 51 S. W. 691 ; Cooper v. Newell, 263 Mo. 190, 199, 
172 S. W. 326; Wilkins v. Fehrenbach (Mo. App.) 180 S. W. 22, 24; 
Baxter v. Donnell, 69 Mo. App. 588, 590; Kelly v. Staed, 136 Mo. 
430, 439, 37 S. W. 1110, 58 Am. St. Rep. 648; Cummings v. Hurd, 49 
Mo. App. 139, 145; Bell v. Simpson, 75 Mo. 485, 490; Logan v. 
Smith, 62 Mo. 455, 459; Chappell v. Allen, 38 SIo. 213; Borgess Inv. 
Co. V. Vette, 142 Mo. 560, 574, 44 S. W. 754, 64 Am. St. Rep! 567; 
Lipscomb v. Talbott, 243 Mo. 1, 32, 147 S. W. 798; Potter v. Mc- 
Dowell, 43 Mo. 93, 98 ; Joerdens v. Schrimpf, 77 Mo. 383 ; Morrison 
v. Roehl, 215 Mo. 545, 553, 114 S. W. 981 ; Hower v. Erwin, 221 Mo. 
93, 100, 119 S. W. 951 ; Eandau v. Cottrill. 159 Mo. 308, 60 S. W. 64; 
Lanier v. Mcintosh, 117 Mo^ 508, 518, 23 S. W. 787, 38 Am. St. Rep. 
676; George v. Somerville, 153 Mo. 7, 54 S. W. 491. 

The case of Foege v. Woestendiek, 201 Mo. App. 382, 212 S. W. 411, 
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was a case of duplicate notes and duplicate trust deeds. The plaîn- 
tiff in that case purchased ohe of the duplicate notes and left the deed 
of trust with the land ageht to be recorded, This deed in fact was 
never recorded. The plaintiflf, however, wâs given a deed of trust 
upon which the recorder's certificate as to its recordation was forged. 
Another note was later sold to the défendant, and the deed of trust, 
which had been properly recorded, was dellvered to him. Plaintifî 
was held entitled to the security of the recorded instrument. In the 
case of duphcate notes the note first negotiated carries the security. 
Kirkpatrick v. Reed (Mo. App.) 204 S. W. 1135; Ricketts v. Finkel- 
ston (Mo. App.) 211 S. W. 391, 397; Saving Bank v. Slattery, 166 
Mo. 620, 66 S. W. 1066; Quinn v. McCallum, 178 Mo. App. 241, 16S 
S. W. 1115; Hagerman v. Sutton, 91 Mo. 519> 4 S. W. 73; Casner v. 
Schwartz, 198' Mo. App. 236, 201 S. W. 592. 

[4-6] The important question in the case, however, is net altogether 
onéof notice. Whatever notice the trust deed which was recorded 
gave, Mrs. MeyCr had, and as Mrs. Ritter was the owner of the debt 
the trust deed was notice that it had not been paid. The real question 
for décision is as to whether, under the évidence, the production of 
the séries of notes and the trust deed and the acknowledgment of satis- 
faction on the record by Peltzer bound Mrs. Ritter, or in other words 
was a lawful satisfaction of the lien of the trust deed. Counsel for 
appellants, assuming that what has been said is the law, maintain 
that Mrs. Ritter so conducted herself as to create in Peltzer indicia of 
ownership of the notes and trust deed, and is therefore estopped from 
asserting the same as a valid lien on the property in question. A care- 
f ul reading of the record discloses no incident where, by word or deed, 
Mrs. Ritter ever acted inconsistent with her présent position with 
référence to the notes and deed of trust. Moreover, there is no évi- 
dence that appellants, or eithen of them, ever acted on any act or 
defclaration of Mrs. Ritter. The fraudulent and unlawful act of 
Peltzer in satisfying the lien of the trust deed was wholly unauthorized 
by Mrs. Ritter, and any presumptions that may be indulged in must be 
against the granting of authority to Peltzer to commit a fraud, or to 
act against her interest. 

It is further claimed that Mrs. Ritter has been guilty of lâches. It 
was found by the master that she did not know of the attempted satis- 
faction of the trust deed until after Peltzer's death in September, 1915, 
and this proceeding was commenced in March, 1916. The Howes pur- 
chased in December, 1915, and took an agreement from Mrs. Meyer 
to protect them against claims of the very kind that Mrs. Ritter is 
now asserting. So far as they are concerned, they must be held to 
hâve hàd notice of facts which, if investigated, would bave led to a 
discovery of the fraud committed by Peltzer. The défense of innocent 
purchaser is an affirmative défense. The burden of proof is upon the 
party setting up the défense. Boon v. Ghiles, 10 Pet. 177, 9 L,- Ed. 
388; Wright Blodgett Co. v. U. S., 236 U. S. 397, 405, 35 Sup. Ct. 339, 
59 L. Ed. -637 ; Stonebraker-Zea Cattle Co. v. U. S., 220 Fed. 99, 135 
C. C. A. 96; U. S. v. Krueger, 228 Fed. 97, 142 C. C. A. 503. 

[7-9] We cannot agrée to the proposition that Mrs. Ritter had con- 
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structive notice of the fraudulent discharge of the lien of trust deed 
from the time it was made. The discharge being unlawful and unau- 
thorized, there was no law requiring it to be placed of record. Mrs. 
Ritter was charged with knowledge of what the record showed when 
she purchased the notes; but she was not bound in law or morals to 
watch the record from day to day, that she might learn what some 
orbitless captain of high finance outside of her chain of title might do. 
Moreover, mère lapse of time does not constitute lâches, but in adr 
dition thereto something must hâve occurred to make it inéquitable 
to grant the relief prayed for. In our opinion there is no lâches 
shown by the évidence. 

Counsel for appellants contend, further, that this is a case for the 
application of the rule that, when one of two innocent persons must 
sufïer from the acts of fraud of a third person, the one of the two 
persons whose acts or conduct has been such as to put it within the 
power of the third person to commit such a fraud is the one of the two 
persons who must sufïer from the resuit of such acts. We recognize 
the rule as stated, and hâve no fault to find with the cases cited illus- 
tràting that rule. If we could find that it was through the négligence 
of Mrs. Ritter or the Ritters that the record of the recorder of 
deeds was permitted to give notice to the world that the lien of the 
trust deed was satisfied, we would hesitate to allow her, in face of her 
own carelessness, to enforce the lien of the trust deed against a bona 
fide purchaser taking his title on the faith of the record. But this is 
not such a case. 

On the whole record, we are satisfied that the decree below was 
right, and must be affirmed. 

It is so ordered. 



GRAMMEK v. FENTON, Warden. 

(Circuit Court of Appeals, Eighth Circuit. November 5, 1920.) 

No. 5D86. 

1. Courts «^='405 (7) — Fédéral Suprême Court has exclusive jurisdiction of 
appeal in habeas corpus, where Constitution, is involved. 

Judicial Code, §§ 128, 238 (Comp. St. §| 1120, 1215), governing ap- 
peals to the Suprême Court and Circuit Court of Appeals, applles to ha- 
beas corpus appeals, and where the only basls of jurisdiction of ha- 
beas corpus to détermine legality of incarcération under state laws is 
violation of national Constitution, the Suprême Court has exclusive ju- 
risdiction of appeal. 
3. Pardon <^=»13 — Reprîeve from death sentence pending litigation in fédéral 
court not governed by Rev. St. Neb. 1913, §§ 9222-9224. 

Rev. St. Nçb. 1913, §§ 9222-9224, requiring reprieves by the Governor 
tp be accepted and slgned by the prlsoner, etc., are inapplicable to death 
sentence reprieves, granted to enable a prisoner to litigate his convlotion 
in the federaj courts. 

3. Constitutional law <©=>42 — Validity of statute questioned only by person 
affected thereby. 

No one can question the validity of a statute or officiai action, unless he 

has been harmed, or Is liable to be harmed, thereby. 

■ — ~~— — -~ — — — — - — ■ . ._^^.^^^^,^__^____^^___^_^^___^^_..^^___^__..^_^ 

®=3For other cases see same topic & KEY-NUMBiîîR m ail Key-Numberad Dlgests & Indexes 
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4. Haljeas corpus <®=>45(2) — Govenior's reprieve from death sentence not 

basls for jurisdictîon of fédéral court. 

In habeas corpus proceedings, petitioner's claim tliat he was reprieyed 
from a death sentence contrary to Rev. St. Neb. 1913, §§ 9222-9224, rc- 
quiring reprieves to be accepted by the prlsoner, etc., confers no juris- 
dlctibn on fédéral court, since the cited sections are Inapplicable to re- 
prieves granted to permit litigation of the conviction, especlally as tlie 
• only substantial resuit had been to keep the prlsoner alive while testing 
iils conviction. 

5. Çoiirts <S=>405(7) — Circuit Court of Appeals without jurisdictîon ot ap- 

piéâl in habeas cbrpus, tliough no certiflcate of probable cause was issued. 
■ Where under Judicial Code, §§ 128, 238 (Comp. St. §§ 1120, 1215), the 
Suprême Court would hâve exclusive jurisdictîon of appeal in habeas 
. corpus proceeding .to détermine legality of incarcération under state 
laws, as involving violation of national Constitution that jurisdictiou 
would not be affected by absence of certiflcate of probable cause, under 
Act March 10, 1008 (Comp. St. § 1293), requiring such a certiflcate in ha- 
beas corpus appeals to Suprême Court. 

Appeal from the District Court of the United States for the District 
of Nebraska; Thomas C. Munger,Judge. ' ■ ■ 

Habeas corpus proceedmg by Allen Vincent Grammer against Wil- 
liam T. Fenton, Warden. From a déniai of the writ, the appli-cant ap* 
peaîs. Appeal dismissed. 

■ iSterling F. Mutz, of Lincoln, Neb. (C. J. Campbell, of Lincoln, Neb.', 
on the brief), for appellant. 

Mason Wheeiler, Asst. Atty. Gén., of Nebraska (Clarence A. Davis, 
Atty. Gen., of Nebraska, on the brief), for appellee. 

Before HOOK and STONE, Circuit Judges, and JOHNSON, Dis- 
trict Judge. 

STONE, Circuit Judge. Appeal from déniai of v^frit of habeas cor- 
pus. Grammer is in the custody of Fenton, warden of the Nebraska 
state penitentiary, under death sentence, by the state court, as acces- 
sary before the fact to murder. A demurrer to the application, based 
upon lack of jurisdictîon in a fédéral court and insufficient facts, was 
sustained generally. Appellant elected to stand upon the application, 
which was then dismissed at his costs. From the application and from 
adjudications by the Nebraska state courts, of which we take notice, 
we find the setting of this case to be as follows: Appellant and one 
Cole were joihtly tried and convicted of murdering the mother-in-law 
of appellant. Cole pleaded guilty. Execution was fixed for July 12, 
1918. Appellant appealed to the state Suprême Court, where the judg- 
ment was affirmed. Grammer v. State, 103 Neb. 325, 172 N. W. 41. 
Reargument in the state Suprême Court was denied. 103 Neb. 325, 
174 N. W. 507. Appellant then applied, in the state court, for a writ 
of habeas coi'pùS, which was denied. His appeal to the Suprême Court 
ïrom this dismissal was unsuceessful. Grammer v. Fenton (No. 
21384) unreported. He then filed this application the day before thç 
date finally set for his exécution. During a portion of this time and 
up to the présent, the Governor has granted reprieves, with the object 

(gisjFor othcr cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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of preventing exécution while appellant has litigation pending concern- 
ing his conviction. 

The application allèges that the reprieves are unlawful and void, be- 
cause not granted in the form and manner reqnired by section 9222 of 
the Nebraska Revised Statutes of 1913. It then attacks the judgment 
of conviction, because procured by fraud, rendered by incompétent 
jurors, procured by intimidation, and because the question of punish- 
ment was submitted to the jury. It further says there was no present- 
ment or indictment of a grand jury. It also allèges that the laws of 
Nebraska provide no method of opening, vacating, or modifying judg- 
ments of the state courts in criminal cases upon the ground of newly 
discovered évidence, which could not, with reasonable dihgence, hâve 
heen discovered before the trial or during the term at which the trial 
was had ; that évidence of this character has been discovered. The 
application allèges, generally, that détention under order of the Gov- 
ernor is null and void, and as to each of the other grounds, as above 
outlined, the allégation is that a spécifie right under the national Con- 
stitution has been violated. 

[ 1 ] At the threshold of the case we meet a challenge, by appellée, 
of the jurisdiction of this court. The contention is that the appeal 
should hâve been taken direct to the Suprême Court. The basis of this 
contention is that the sole questions presented in the case below and 
upon this appeal are such as involve the construction and application of 
the national Constitution. The jurisdiction of the Circuit Courts of 
Appeals is purely appellate and statutory. This is defined to be "in 
ail cases other than those in which appeals and writs of error may be 
taken direct to the Suprême Court, as provided in section 238, unless 
otherwise provided by law. * * *" Code, § 128, 36 Stat.' 1133 
(Comp. St. § 1120). Section 238 (Comp. St. § 1215), referred to, pro- 
vides that "appeals and writs of error may be taken from the District 
Courts * * * direct to the Suprême Court in the following cases : 
* * * In any case that involves the construction or application of 
the Constitution of the United States, * * * and in any case in 
which the Constitution or law qf a state is claimed to be in contraven- 
tion of the Constitution of the United States." Code, § 238, 36 Stat. 
1157. The quoted provisions of the above sections apply to appeals in 
habeas corpus cases. Raton Waterworks Co. v. Raton, 249 U. S. 552, 
39 Sup. Ct. 384, 63 L. Ed. 768 ; Horn v. Mitchell, 243 U. S. 247, 37 
Sup. Ct. 293, 61 U. Ed. 700; Pierce v. Creecy, 210 U. S. 387, 28 Sup. 
Ct. 714, 52 L. Ed. 1113 ; In re Lennon, 150 U. S. 393, 14 Sup. Ct. 123, 
37 L. Ed. 1120. The cases just cited establish the rule that where the 
jurisdiction of the trial court rests upon the sole basis that the suit is 
one arising under the Constitution of the United States, the Suprême 
Court has exclusive appellate jurisdiction. No diversity of citizenship 
is suggested in the pétition. Fédéral jurisdiction is hased upon a dé- 
tention alleged to be in violation of the rights of the petitioner under 
the national Constitution. Under the facts as outlined in the pétition, 
and under section 753 of the Revised Statutes (Comp. St. § 1281), the 
only possible ground for fédéral jurisdiction. wouldbç that the déten- 
tion was, as provided in section 753, "in violation of t,he-Constitutio|i 
2GSF.— 60 
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* * * of the United States." Appellant's arguments on this juris- 
dictional point are as f ollows : 
■ First he says : 

"Section 893 of Barnes' Fédéral Code [Judielal Code, § 128] provides that 
'the Circuit Court of Appeals shall exercise appellate jurisdiction * • * 
in ail cases other than those in which appeals and wrlts of error niay be 
talîen direct to the Suprême Court, as provided in section 238, unless other- 
wise provided by law.' 

"Section 1092 of Barnes' Fédéral Code [Act Mar. 10, 1908, 35 Stat. 40 
(Comp. St. i 1293) ] provides : 'Appeal to Suprême Court Where Uetentioji un- 
dcr State Proçess. — From a final décision by a court of the United States in 
a proceeding in habeas corpus where the détention complained of is by virtue 
of process issued out of à stàte court, no appeal to the Suprême Court shall 
be allowed uhless the United States court, by whlch the final décision was 
rendered, or a justice of the Suprême Court, shall be of the opinion thàt there 
exlsts probable cause for an appeal, in which event, on allowlng the same, 
the sald court or justice shall certify that there is probable cause for such 
allowance.' 

"The détention complained of In the plaintiff's application herein is by vir- 
tue of a warrant of commltment and an order directing the exécution issued 
by the Governor of the state of Nebraska, and not Issued out of a state court. 
The contention of the applicant that the process is issued by the Governor, 
Instead of by the court, talées the case out from under the provisions of 
section 1092 of Barnes' Fédéral Code, and places it dlrectly under section 
893 thereof. The Circuit Court of Appeals, therefore, has iurisdiction at 
least to détermine the question of unlawful détention by the order of the 
Governor of the state." 

His fUrther argument is thus expressed: 

"It would requlre a strained construction of thèse sections to hold that 
an appeal in a habeas corpus case of this character is denled, unless the judge 
who tries the case certifies that he has probably committed error. In the 
light of the présent décisions of the United States Suprême Court, District 
Judges would seldom, if ever, issue a certiflcate that there was probable cause 
for tHe appeal. On the other hand, in order to cohvince a Juâtiéé of the 
Suprême Court thàt there is probable cause for an allowance of the appeal, 
the appeal must be practically perfected, to présent ail the questions raised, 
and be briefed and argued to the Justice of the Suprême Court. It is our 
contention that the Congress did not intepd to thus delay and Impede the pro- 
cess of the courts in determining this cla,ss of important cases. , We believe 
that whlle appeals may be taken in habeiafe corpus cases, elther' to the Cir- 
cuit Court of Appeals, 'or to the United States Suprême Court, that the Su- 
prême Court will not assume jurisdiction, except in cases of such great im- 
portance that the Suprême Court should pass upon them. And this importance 
must be certifled by either the trial judge or one of the Justices çt the Su- 
prême Court." 

[2-4] The fàçts, asshown by the pétition, are, that this appellant 
was condemned to death by a state court; that he has prosecuted a 
writ bf error in that case to the Suprême Court, resulting in affirmance, 
and a direction by that court to appellee to exécute appellant on Sep- 
tember 19, 1919; that the Governor granted two stays, finally direct- 
ing sentence to be executed on February 7, 1920; that this pétition 
was filed February 6, 1920. The claim is then made that thèse stays or 
reprleves are illégal, because not "in due and légal form as provided by 
section 9222 of the Revised Statutes of Nebraska for 1913," because 
not accepted and signed by appellant, not subscribed by two witnesses 
who attested the same, no such witnesses went before the clerk of the 
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court where such sentence was recorded and proved the same, no 
journal entry thereof in the records of the state courts — ail as required 
by section 9222. A bare perusal of this section and the two related sec- 
tions, 9223 and 9224, shows the utter lack of application of those sec- 
tions to the situation hère involved, and reveals the entirely frivolous 
character of this suggestion that the Governor acted without authority. 
The Constitution of Nebraska empowers the Governor to grant re- 
prieves (article 5, § 13), and there is no contention that the state stat- 
utes make the date of exécution a part of the sentence (Holden v. 
Minn., 137 U. S. 483, 495, 11 Sup. Ct. 143, 34 L. Ed. 734). 

Again,' it is basic law that no one can question the validity of a stat- 
ute or of an officiai action unless he has been harmed or is threatened 
harm thereby. The only substantial resuit of the actions of the Gov- 
ernor has been to keep appellant alive for months while he was testing 
his conviction in every manner and court possible. This entire conten- 
tion of appellant concerning the orders of the Governor is whoUy with- 
out foundation upon its mère statement (Storti v. Mass., 183 U. S. 138, 
22 Sup. Ct. 72, 46 L,. Ed. 120), and cannot be a basisfor jurisdictioh of 
this court (Berkman v. U. S., 250 U. S. 114, 39 Sup. Ct. 411, 63 h. 
Ed. 877 ; Brolan v. United States, 236 U. S. 216, 35 Sup. Ct. 285, 59 
Iv. Ed. 544). Also see Lambert v. Barrett, 157 U. S. 697, 15 Sup. Ct. 
722, 39 L. Ed. 865. 

[5] The further argument is that a fair considération of sections 
128 and 238 of the Judicial Code, in connection with the above Act of 
March 10, 1908 (35 Stat. 40), leads to the construction that appeals will 
lié to this court f rom habeas corpus cases where the confinement is by 
virtue of process issued out of a state court and the trial judge will not 
certify the existence of probable cause for appeal, as required by that 
act. There is no merit in this view. The sole effect of the act of 1908 
upon appellate jiirisdiction in habeas corpus cases is to further restrict 
appeals direct to the Suprême Court by requiring a certificate of prob- 
able merit by the trial court in cases where custody under state judi- 
cial process was challenged. 

Ail other grounds urged for the writ rest entirely upon the construc- 
tion and application of the Constitution of the United States. The 
Suprême Court has exclusive jurisdiction of the appeal and the appeal 
to this court is dismissed for lack of jurisdiction. 

Dismissed. 
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DIRECTOR GENERAL OP RAILROADS v. REYNOLDS. 

(Circuit Court of Appeals, Sixtli Circuit. November 3, 1920.) 
No. 3399. 

1. Négligence 'S=138(8> — Question for jury, tiiougli evidentiary facts are 

undisputed. 

Though tlie evidentiary facts are not in dispute, a directed verdict can- 
not be reqnired, unlêss the court eau say that ail reasonable minds must 
agrée that there vs'as no négligence by défendant, or that there vvas con- 
trlbutory négligence by plaintiff. 

2. Raiiroads '©=>275(3)— No lookout duty owing to trespassers. 

If employées of an adjacent factory, loading matter on cars on a 
switch track, were trespassers on or dangerou.sly near the main track, 
the railroad company ov^ed them no duty to keep a lookovit. 

3. Raiiroadé <S=>282(9) — Négligent lookout for licensee a jury question. 

If persons loading building sections on cars on a switch track in such 
manner that they extended over or dangerously close to the main track 
were licensees, it was a question for the jury vs'hether reasonable pru- 
dence required the keeplng of a lookout. 

4. Raiiroads <Sï^275(1) — License dépendent on customary use. 

Whethet employées of an adjacent factory, loading building sections 
on cars on a switch track in such manner that they extended over or 
dangerously close to the main track, were trespassers or licensees, dé- 
pended on whether there was such customary or permissive use of the 
main track or its danger zone as charged the railroad with knowledge ot 
the danger and necessity for précautions. 

5. Raiiroads «^='282 (9) — License to use of tracks by factory employées held 

a juiy question. 

Evidence of the customary manner of loading and unloading cars on 
a switch track adjoining a factory hcld to make a question for the jviry 
as to whether the loading of building sections in such manner that they 
extended over or dangerously close to the main track was under an Im- 
plled license. 

6. Raiiroads <§='275(1) — Space opposite factory's loading platfoim cannot be 

divided^ in passing on question of license. 

Where a switch track adjoining a factory's loading platform was 8 
feet from the main track, with a .safety zone of about 4 feet, the whole 
space opposite the platform must be treated as a unit In determining the 
(luestion of license, and a distinction cannot be dravcn as a matter of law 
between the loading and unloading space, or between the safety zone and 
the space beyond, iuto which employées might inadvertently go. 

7. Appeal and error lÊ^OgO (3) — Finding of négligence not disturbed. 

If the jury found an implied license to persons loading building sections 
■ on cars on the switch track, and found that it was the railroad company's 
duty to keep a lookout, its flnding of négligence in faillng to do so cannot 
be disturbed. 

8. Raiiroads '^='282 (9) — Négligence as to persons loading cars held jury ques- 

tion. 

Where plaintiff was assisting in loading building sections on car,s on a 
switch track in such manner that a section projected beyond the car. 
and was struck by a car on the main track, it was a question for the 
jury whether the railroad company should hâve anticipated that an injury 
mlght occur in that way. 

9. Raiiroads 'E=>275(3) — liicensees entitled to waming. 

If persons loading cars on a switch track in such manner that materials 
being loaded extended over or dangerously near the main track were 11- 

<gz=For other cases see same topic & KEY-NUMDER In ail Key-Numbered Digests & Indexes 
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cfusec'S, thpy could dépend upoii tlie license as Mititling tlièm' to a degree 
of waniinp; which trespassers could not hâve required. 

10. Railroads iê='282(9) — Contributory négligence of persous loading car on 
switch track a jury question. 

Whether persons loading biiildlnR sections on a car on a switch traek, 
«hich projected ovcr or dangerously near the main track, were guiity 
of contributory négligence, held a (luestion for the jury. 

In Error to the District Court of the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

Action by Leslie Reynolds against the Director General of Railroads. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

In connection with its factory, the Huntington Ijumher & Supply Company 
maintained a loading and unloading platform 400 feet long alongside of the 
Norfolk & Western Railroad. Opposite half of this platform tliere were placed 
more or less eonstantly about eight box cars, from which lumber was belng 
unloaded, and opposite the other half there were comnionly standing about 
the same number of box cars, into which the finlshed product was being load- 
ed. The main track of this portion of the railroad was parallel to the switch 
track, and 8 feet distant tlierefrom, from rail to rail. The overliang of the 
cars occupied about 2 feet on each side, and It follows that there was a 
.safety zone of about 4 feet between passing cars upon the main track and the 
switch track. Part of the product of the lumber company consisted of sec- 
tions for building into portable liouses. Thèse sections were 12 feet long, 4 
feet high, and several inches thick, making a heavy and awkward article, for 
the loading of which four men were required. Along the front of the loading 
platform, close to the cars, stood a row of posts. In getting thèse long sections 
into an ordinary box car, it was necessary to swing one end as nearly parallel 
to the car as might be. IJnless the car was in the preclsely accurate position, 
thèse posts interfered with such swinglug. It was therefore not uneommon for 
th(! loaders flrst to put a section through the car at right angles, so that, at 
the extrême, it temporarily projected 4 or 5 feet, reaching aeross the safety 
zone, if not beyond. Reynolds was an employée of the lumber company. He 
and another of the loading crew were inslde of the car while the section was 
in the position just deserlhed ; the other two of the crew were on the platform. 
As they were engaged in getting it placed and swung, the oiiter end was struck 
hy a freight car on the main track, the innor end was swung baek, catchlng 
Reynolds between it and the side of the car, and he received the injuries for 
which he brought this suit against the Director General. The issues of nég- 
ligence and contributory négligence were sutmlttcd to the jury, which found 
for the plaintifC. The IMrector General now insists that a verdict should hâve 
becn dirccted for hirn, because there was no évidence tending to show négli- 
gence by the railroad employées, and because Reynolds' contributory négli- 
gence appeared beyond dispute. 

Just before the accident the freight car liad been standing on the main 
track, perhaps .TO feet east of the car on which Reynolds was worklng. The 
greater part, if not the whole, of the switch track was occupied by cars being 
loaded and unloaded, and from time to time the switch englue was placing 
cars thereon and removing cars therefrom. At this moment the switch engine 
approached from the east on the main track, backing, intendlng to couple 
to the standing car. At tlie first impact, the coupler did not work, but the car 
was kicked along until it came within a few feet of the car Reynolds was load- 
ing. The engine came up agaln for the coupllng, which was successfully ac- 
complished ; but before the engine and car had come to a stop the projecting 
section had been hit and the injury was done. It is to be taken as the fact 
from this record that the engine hell was ringlng, but the jury was at liberty 
to conclude that, for a couple of minutes before the accident, there had 
been no lookout, elther by any hrakcman situated where he could see, or by 
any one on the engine looking back along the safety zone. 

<S==}For other cases see same toplc & KEY-XUMBBÎÏ in ail Key-Numbered Dlgests & Indexes 
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Homer E. Holt, of Huntington, W. Va. (Holt, Duncan & Holt, of 
Huntington, W. Va., on the brief), for plaintiff in error. 

Arthur T. Bryson and John W. Woods, both of Ashland, Ky. 
(Woods & Bryson, of Ashland, Ky., on the brief), for défendant in 
error. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge (after stating the facts as above). 
[1] The principles which in this court govern such contentions bave 
been stated too often to need élaboration. Even though the evidentiary 
facts may not be in dispute, it often happens that différent minds draw 
différent inferences therefrom, and whatever the conclusion of the 
judges might be, if they were triers of fact, it is only when they are 
abîe to say that ail reasonable minds must agrée that there was no 
négligence by défendant, or that there was contributory négligence by 
plaintiflf, that they can require a verdict to be directed upon either of 
thèse grounds. Richards v. Mulford (C. C. A. 6) 236 Fed. 677, and 
cases cited on page 679, 150 C. C. A. 9, on page 11. 

[2-4] If Reynolds were to be treated as a trespasser upon, or in 
dangerous proximity to, this main track, the railroad company would 
owe him, under thèse circumstances, no duty of lookout, and there 
would be nothing to show négligence. Cronopolous v. Pennsylvania 
Co, (C. C. A. 6) 259 Fed. 210, 170 C. C. A. 278. On the other hand, if 
he were to be treated as a licensee, doing his work in this way with 
the permission of the railroad, it would be equally clear that whether 
reasonable prudence by the railroad required a lookout would be a 
question for the jury. Whether he should be treated as a trespasser or 
licensee dépends upon whether there was such a customary and per- 
missive use by the lumber company employées of the main track or 
its danger zone as would charge the railroad with knowledge that they 
were likely to be in danger, and that précautions should be taken for 
their safety. Hodges v. Erie Go. (C. C. A. 6) 257 Fed. 494, 168 C. C. 
A. 498. 

[5-8] If the claim that there was an implied license depended upon 
proof that thèse sections were customarily projected into the striking 
zone, and that the railroad employées knew it, or should hâve known 
it, there would be at least grave doubts whether the évidence should be 
thought sufficient, and we do not rest any conclusion upon this évi- 
dence alone. It appeared without question that the regular methods of 
unloading lumber and loading material which were in use on this day 
had been in use for a long time; that there were, customarily, 50 or 
more lumber company employées constantly engaged in this loading 
and unloading ; that thèse sections were quite commonly extended, 
though only for a minute or two, out close to, if not into, the striking 
zone ; that every car loaded was closed and marked by men working 
between the two tracks ; that about half of the box cars which came in 
loaded with lumber (and most of the lumber came in box cars) were 
so loaded that the unloading work had to commence from the outside, 
or main track side, until enough of the load was removed to get at the 
other door from the inside of the car. This railroad crew had been 
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employée! in this work for a considérable time, passing along many 
times a day, and they necessarily knew that the loading and unloading 
were donc in the manner described. Knowledge of the unloading and 
the closing and marking of the cars is not disputed, and one or more 
of the train crew expressly admit knowledge of the method of loading 
thèse cars by projecting sections from the main track side, though they 
deny knowledge that any section ever extended far enough to get hit. 

It is quite évident that men, in unloading lumber from the side of a 
box car, must commonly use more than four feet of space, and thus 
hâve commonly been upon the main track or within the striking zone. 
It is also évident that men, closing and marking cars, while they prob- 
ably could always keep within the four-foot safety zone, would be very 
likely to overstep into danger ; also, the danger that a section might 
be put out one or two feet more than was intended or strictly neces- 
sary must hâve been obvious to any railroad employée who saw this 
method of loading or handling that material. In other words, the rail- 
road Company is chargeable with knowledge that 50 or more lumber 
Company employées were constantly working along this stretch of 
track, and that many of them were frequently along the safety zone 
where they were very close to danger, and that some of them were 
frequently actually upon the main track or in the danger zone. For 
the purposes of this question, we cannot draw, as matter of law, any 
nice distinction between that space where cars were being unloaded 
and the adjacent space where they were being loaded, nor between the 
four feet of supposed safety which the lumber company employées 
had the clear right to use and the few additional inches that they might 
inadvertently take. 

We think the whole distance opposite the lumber company platf orm 
must be treafed as a unit, and we cannot say, as matter of law, from 
this évidence, that the jury had no right to draw the inference that the 
lumber company employées were customarily in this position of danger 
or near danger by consent and with knowledge of the railroad company. 
If the jury, as trier of the fact, found such implied license, and, as 
another conclusion of fact, found that the railroad company's duty to 
take reasonable précautions for their safety was not satisfied without a 
lookout, there was lawful ground for the jury's finding of négligence 
and we cannot disturb it. The fact that, if there had been a lookout, 
he would hâve seen only the extended section, and would not hâve 
known whether it came too far, is not controlling ; it would be for the 
jury to say whether there should hâve been an appréhension that an 
injury might occur of the type that did occur. , , i 

[9, 10] The question of contributory négligence must be considered 
from the same standpoint. If the jury found this implied license, it 
would follow that the lumber company employées could dépend upon 
it to entitle them to a degree of warning which trespassers could not 
hâve required. Of course, it would hâve been more prudent for one 
of the loading crew to hâve been watching for trouble on the main 
track. Many might think that reasonable prudence so required; but 
the jury had a right to conclude that the projection of the section was 
intended to be only mofflentary, and that its extrême extent outwardly 
was inadvertent ; that the ringing of the bell a little way up the track 
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was natural to the switching constantly going on, and would not neces- 
sarily indicate that a car was going to be kicked or pushed backward, 
without lookout, past this door at that very instant ; and that, if Rey- 
nolds had looked eut justbefore that, he would hâve seen only a sta- 
tionary freight car a car length away, not coupled to an engine and 
with no engine near. Putting thèse things together, we think con- 
tributory négligence dôes not follow as matter of law, even if rather 
persuasively indicated as a conclusion of fact. 
The judgment must be affirmed. 



DE FRIBS V. SCOTT. 

(Circuit Court of Apprals, NInth Circuit. Octobcr 11, 1920. Motion to Vacato 

Judgment and Dismiss Writ of Error and Pétition for Kehearing 

Deuied, January 3, 1921.) 

No. 3361. 

1. AppeaJ.and error <S='84(4) — Judgment for sum certain is final judgment. 

Tlie judgment of an appellate court, directing entry by the trial court 
of a judgment for a spécifie sum of money, with a proviso that, if cer- 
tain judgmeuts siiould be released by a party, the amount thereof should 
not be included in the judgment, held a final judgment, reviewable on 
writ of error. 

2. Associations ©=15(1) — Sliareholder in Hawaii land "hui" holds sub- 

jeçt to régulations adçpted by hui. 

Under the law of Hawaii, while the members of a Hawaiian land hui 
(an association of persons in the ownership of land) hold the property 
as tenants in common, the adoption of régulations concerning the man- 
agement of the hui and the use of the land constitutes them a voluntary 
association, and persons entering into thp membership through the ac- 
quisition of shares in the hui, and those claiming under them, take their 
Interést subject to such valid régulations as may hâve been adopted by 
the hui with référence to the holding of the land in severalty. 

3. Landlord and tenant <g=>213 (5)— Tenant, after long occupancy, not en- 

tiâed to receveur rent paid, on ground of breach of quiet enjoyment. 

A lessee of an undivided interest in land for a terni of 30 years held 
not entitled, after more than 20 years, to abandon the lease and recover 
the rent paid thereunder, on the ground of a breach of covenant for 
quiet enjoyment, where the évidence showed that slie had possession and 
use of ail the land claimed by her under the lease, with the exception 
of certain small and eomparatively unimportant pièces held by others of 
the tenants in common. 

4. Words and phrases — "Manka." 

The Hawaiian word "mauka" means toward the mountain, or away 
from the sea. 

5. WoMs and phrases — "Makai." 

The Hawaiian word "makai" means toward the sea. 

6. Words and phi*ases — '•Kuleana." 

The Hawaiian teriii ''kuleana'' mearis a small area of land, sucjj as 
were awarded in fee by the Hawaiian monarcb, about the year 1850, to ail 
Hawalians who made application therefor. 

^c^For otber cases see same topic & KBYtNUJIBE , in ail Key-Numbered Digests & ludexes 



DE FEIES V. SCOTT 953 

(268 F.) 

In Érror tothe Suprême Court of the Territory of Hawaii. 

Action at law by Nettie E. Scott against Elizabeth K. De Pries, née 
Pilipo. Judgment for défendant was reversed by the. Suprême Court 
of the Territory of Hawaii, and défendant brings error. Reversed. 

See 23 Plawaii, 739. 

Noa W. Ahih, of Honolulu, T. H., for plaintiff in error. 

John W. Cathcart, of Honolulu, T. H., for défendant in error, 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. This case was three times before the Suprême 
Court of the territory of Hawaii, to review the judgment (rendered 
June 27, 1918) in the'last one of which the présent writ of error was 
sued out. 

[1] The motion filed by the défendant in error since the submission 
of the case, that the writ of error be dismissed, based on the contention 
that the judgment was not final, is denied. The judgment brought up 
for review reversed that of the circuit court, with directions to render 
one for spécifie sums of money, and was final in the strictest sensé of 
that term. The fact that two of thèse sums were represented by spe- 
cifically described unsatisfied judgments, with a provision in the decree 
of the Suprême Court of the territory to the efïect that in the event the 
défendants to the action should file in the lower court "a full release 
of the plaintifif upon the two last-named unsatisfied judgments," the re- 
spective amounts thereof should not be included in the judgment direct- 
ed, in no respect afïected the finality of the lattei' — the provision regard- 
ing the filing of the release calling for and admitting of the exercise of 
no judgment, or even discrétion, and manifestly for no exercise of 
any judicial function. The case is wholly différent from that of 
Rumsey v. New York Life Insurance Co. et al., 267 Fed. 554, recently 
decided by this court, and from the décisions of the Suprême Court 
therein referred to. 

[ 3 ] The action was for the alleged breach of the covenant for quiet 
enjoyment contained in a certain lease made August 21, 1894, by the 
plaintiff in error and her mother, Esther N. Pilipo, to the présent de- 
fendant in error, her executors, administrators. and assigns, of — 

"ftfty-three (53) sharos out of thelr flfty-slx (Sft) shares uiidivlded of tlip 
lands of Holualoa, in North Koiia, Hawaii, ♦ * * jj^t excepting and re- 
stu'ving tlierefrom to tlie lessors in the portion of tlie land 'makai' of tlie up- 
per governmont road three (3) undlvided shares of thelr fifty-six (D6) sliares, 
which sald shares sliall contain a liouse lot near the sea adjolning the Icu- 
leana of H. N. Kahiil;i, deeeased ; also the liouses, pineapple and eoffee plant- 
ed by the les.sors adjoinlng the new road runnlng from Kailua mauka on 
hotlj the npper and lower sldes of sald road ; also other plants or trees 
planted by th(>m : also the koa and ohia forest trees in the forest, excepting 
such as may of necessity be eut for the purposes of agriculture of the lessee." 

[4-6] The meaning of the Hawaiian words appearing in the lease 
are thus stated by one of the counsel in the case, which we take to be 
correct and hère insert, there being no dispute in regard to that : 

"(1) The Word 'mauka' meaning toward the mountaln, or away from the 
sea; (2) the word 'makai' meaning toward the sea; (3) the word 'hul' 
meaning in this record a number of person.s combined together a.s partners 
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or tenants in common in ownershlp of a common property; and (4) the 
Word 'kuleana' meaning in this record a small area of land, sueh as were 
awarded In fee, by the Hawailan monarch, about the yeur 1850, to ail Hawal- 
lans who made application therefor." 



The lease was for 30 years f rom and after September 1, 1894 

"subject to the payment o£ a rent of six dollars ($6.00) for each of said 
shares per annum and untll the expiration of the lease now outstanding of 
the upper portion of the land (being the lease made by the hui of Gouveia), 
and for each year thereafter until the expiration of thirty (30) years of 
this lease flfteen dollars ($15.00) for each share. Said rent shall be paid as 
follows : The flrst year to be paid in advance, and after it shall be payable 
half yearly in advance on the flrst day of the half year, subject to the con- 
ditions hereinafter ïnentioned." 

One of the covenants on the part of the lessors was that, if the 
rent should be duly paid and the covenants and conditions thereof duly 
observed, the lessee should — 

"hold and possess the demised premises without hindrance of any person 
whomsoever, but it being understood that this démise is of undivided inter- 
ests." 

Among the covenants on the part of the lessee was this: 

"In entering upon the land 'makai' of the upper government road not to 
enter or interfère with the parcels of the said land now occupied by members 
of the hui (Hoa-Alna) either as house lots or agricultural purposes in places 
heretofore planted by them." 

The complaint in the présent case was twice amended — a demurrer 
to the first amended one having been sUstained. Scott v. Pilipo, 23 
Hawaii, 349. The second amended complaint, being the one upon 
which the présent action was tried, was held by the same court (23 
Hawaii, 739) to state a cause of action in favor of the plaintifï and 
against the défendants thereto. It alleged, among other things, that 
upon the exécution of the lease on the 21st day of August, 1894, the 
lessee paid one year's rent of the premises in advance, and on the Ist 
of the following September undertook to enter upon the demised 
premises, but was, by tenants by sufferance and at will of the lessors, 
prevented from obtaining such possession, and was not authorized 
by the terms of the lease to interfère with such tenants, and that the 
lessors hâve at ail times neglected and refused to terminate such ten- 
anciesby. sufferance and at will, so that at ail times since the exécu- 
tion of the lease the lessee has been hindered and prevented by such 
tenants of the lessors from any possession, use, or enjoyment of the 
leased premises, or of any part thereof, notwithstanding the lessee has 
at ail times been ready and willing to enter upon the premises, and to 
comply with ail the terms and conditions incumbent upon her; that 
notwithstanding she was unable to s;ecure any possession of the de- 
mised premises the lessee continued to pay the rents reserved in said 
lease for a period of five years, aggregating $1,500, and that there- 
after the lessors, as plaintiffs in an action for rent under the said 
lease, secured a judgment in the circuit court of the First circuit 
against the lessee as défendant, in the sum of $2,201.65, which judg- 
ment the lessee, on or about January 2, 1914, was compelled to pay, 
together with costs of defending the said action in the sum of $350, 
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making a total sum of $2,551.65; that on or about June 25, 1915, in 
another action for rent under the said lease, the lessors as plaintiffs 
secured in the same, court another judgment against the said lessee 
in the sum oî $1,992.73, and on or aboub November 4 of the same 
year, in another action for rent under the said lease the lessors secured 
in the circuit court of the Third circuit a judgment against the lessee 
in the sum of $761, both of which last two judgments, although un- 
paid, are incontestable and must be paid by the said lessee ; and because 
of the failure and neglect of the lessors to make available the de- 
mised premises for entry by the lessee, the latter elects to rely no 
longer on performance by the lessors, but to treat the lease as termi- 
nated, and under and by virtue of the obligation of indemnity assumed 
by the lessors under express covenant of quiet enjoyment of the 
leased premises, to demand the damages to which the plaintiff is 
entitled, aggregating $6,895.38, for which judgment was prayed, with 
interest. 

It appears from the record, and from the various décisions ref erred 
to in the cause, that at the time of the exécution of the lease the 
plaintiff, Elizabeth K. Pilipo, owned, subject to the dower interest 
therein of her mother, Esther N. Pilipo, 56 of the 353 shares of the 
lands known as "Holualoa No. 1 and 2," situate in the district of North 
Kona, island of Hawaii, acquired many years previously by a Hawaiian 
hui, extending from the sea up into the mountain forests, comprising 
a total area of 7,330 acres, of which 6,189 are situated above the upper 
government road. 

In the présent case the défendants, in addition to their déniai of cer- 
tain allégations, pleaded as an estoppel against the cause of action 
alleged in the second amended complaint of the plaintiff that, in an 
action brought by the défendants against her in the year 1906 to re- 
cover rent under the lease, the latter set up in défense the éviction by 
the lessors of the lessee from the leased premises. That case, be- 
tween the same parties, came before the court below, where it was 
held that there was no such éviction for the reason that the plaintiff 
liad not been in possession. Pilipo v. Scott, 21 Hawaii, 609. In de- 
ciding that case the court said, at page 612 et seq. : 

"The members of the hui were tenants in common of the lands of Holualoa 
In proportion to their respective ownerships of shares, so called, each share 
representing a 1/353 interest in the land. XJpon the exécution of the lease, 
and by virtue of it, the lessee became a tenant in common of the lands of Ho- 
lualoa with the members of the hui, including Miss Pilipo, In the proportion 
that the interest demised to her bore to the whole. We do not accept the view 
of counsel for the plaintiff in error that the lease demised to the lessee an un- 
divided '^/ssa interest in the land clear, and that ail the exceptions men- 
tioned in the lease weve intended to be Included in the 3 shares or interests 
which were not demised. We hold the proper construction of the language 
of the lease to be that the lessors demised "^/se of their interest in the 
common land, but reserved and exceptcd therefrom the houses, pineapples, 
and coffee planted by the lessors adjoining the Kailua road, meaning the 
land upou which the houses stood and upon which the pineapples and coffee 
trees were growing ; also the other plants or trees mentioned, including the 
forest trees. The language purporting to except and reserve 3 shares in the 
land makai of the upper road, which should Include the house lot near the 
sea, was used loosely and inaccurately, for the 3 shares referred to were un- 
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dlvulo>d iutorests in the wliolo land, and wore iiot iucluilod in Mio îrouoral de- 
scription. An exception in a deod or lease witliliolds f rom its oporation some 
part or parcel of tho premiscs, wliicli, but for tlie exception, would pass by 
tb-3 gênerai description. A réservation is tlie création of some ncw riglit is- 
suing ont of tlie tliinj» granted, and whicli did not exist before as an iiide- 
pendent right in belialf of the grantor or lessor. The 3 sliares were not in- 
cluded in the démise, and no statement that th(>.v were excepted or reserved 
was necessary or appropriate. The language of tlie purported exception 
above referred to liad no more eft'ect than to designate the house lot near tlio 
sea as being a portion of the preiiiises which the lessors intended to occupy a» 
against the lessee as a portion of their remaining interest In the preraises. 
Neither party could rightfuUy clalin, as against the other, the right to the 
exclusive possession of any part of the land (except the pièces expressly ex- 
cepted in the lease the right to the possession of which as against the lessee 
the lessors retained), uiiless bj' virtue of some régulation or custom of the 
hui. Tlie members of huis, sucli as the hui of Holualoa, usually agrée upon 
by-laws or régulations to govern the use and occupancy of the common prop- 
erty. The rules of this hui, if It has any, were not in évidence, though tliere 
was testimony tending to show that there was at least a custom among the 
members to recognize and respect individual occupancy lu that part of the 
land which was adapted to agricultural use. What ternis or conditions, if 
any, were imposed on such occupancy did not appear. 

"Soon after obtaiiiing the Pilipo lease, the défendant secured leases of in- 
dividual interests from other members of the hui, wlio liad been cultivating 
portions of the agricultural belt, and acquired altogetlier 85 shares. The de- 
fendant then undertook to take possession of a portion of that belt contaîfiing 
an area of about 71 acres lying between the upper government road and the 
Kailua road, bounded on the nortli side by the J. C. Munn land (L. C. A. 
8660) and on the south by the Scott trail, by erecting fences on snch por- 
tions of the boundary of the tract as were not already fenced, and by post- 
ing a notice at eacli of the four corners of the tract. This area contained 
coffee trees in bearing and was valuable on that account. The défendant pro- 
ceeded to clear offi the guava and other wild growtli. An allotment of tlTo 
agricultural belt, scparate from the rest of the common land lying above 
and below it, would give to each hui share a little less than one acre. There 
was évidence tending to show that there were other portions of the common 
land, both agricultural and nonagricultiiral, which were available for use; 
but the Imsband of the défendant, who acted as lier business agent, to'stifled 
at the trial that 'what we were working for at that time was coffee land.' 

''In order to constitutc an éviction, it is not necessary that there should bc 
an actual physical expulsion of the tenant from the premises. Any act of a 
grave and permanent character done by the landlord with the intention of 
deprivlng the tenant of tlie enjoymeiit of the demised premises may lie treat- 
ed.as, an éviction; that is, it must be sometliing more than a mère trespass. 
Holt V. Waialua Agi. Co., 18 Hawaii, ,S60. But, strictly speaking, there can 
be no éviction from premises of which the tenant never acquired the pos- 
.session, 24 Cyc. 1130. 'An éviction consists in takiug from the tenant som<> 
part of.tlie demised premises of which he was in possession; not in refusiiig 
to put him in possession of soinething which, by the agreement, he ought to 
hâve enjoyed. A tenant cannot he evicted from that which he never pos- 
sessed.' Btheridge v. Osborn, 12 Wend. 529, 532. 

"The évidence showed that Miss Pilipo owned a kuleana (Jj. C. A. 7746, 1) 
containing 4.7 acres situated wlthin and near the eenter of the tract which 
the défendant intended to take up, and Mr. Scott testified that Miss Pilipo 
expressly requested the défendant to occupy the land about the kuleana, be- 
cause she wished that upon the raaking of the contemplated partition of the 
lands her proportion of the agricultural land should be located adjoining her 
kuleana, and that the défendant acceded to her request. Miss Pilipo admit- 
ted that slie had entertained the désire attributed to her, but she deiiied 
having made such request of the défendant. The circuit court found tho 
fact against the defcndant's contention." 
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The court then proceeded to consider the four spécifie instances, 
each of which it was contended by the plaintiff in error there consti- 
tuted an éviction of the défendant to the action, and held that the 
évidence in each instance failed to show éviction, for the reason that 
it did not show that the lessee had ever been in possession of the 
premises, and accordingly affirmed the judgment. Tjie c.laim upon 
which that action was based was for $1,U3 for unpaid rent under the 
leasé, accruing during the period from March 1, 1902, to September 
1, 1905, and that décision of the Suprême Court of the Territory was 
rendered June 19, 1913. 

SuDsequently the lessee commenced a suit in equity for an in- 
junction to restrain the lessors from enforcing the judgment last 
mentioned, and from collecting any other sums as rent under the lease, 
and to secure a judgment declaring the lease void. The trial court hav- 
ing granted the lessee the temporary injunction applied for, that case 
was taken to the court below and was decided December 11, 1913, 
and is reported in 21 Hawaii, 766, where the case was remanded to 
the circuit judge, with instructions to dissolve the temporary in- 
junction, to sustain the demurrer to the complaint, and for such further 
proceedings not inconsistent with the opinion of the Suprême Court. 
In the opinion o£' the latter court, af ter ref erring to the law action 
commenced in April, 1906, by the lessors to recover the rent which 
had accrued under the lease for the period from March 1, 1902, to 
September 1, 1905, the court said: 

"The facts above recited are discloped by tlic hill, In which in addition to 
Its direct allégations, the complainant refers to the records in the action for 
rent, déclares that thpy are 'by référence incorporated berein,' and prays 
'that the same be judicinlly noticed as if set ont in full in the complaint.' 
The records In the equity suit (1001) for cancellation of the lease had 
been received In évidence in the action for rent, and are thercfore to the 
sariie extent made a part of the bill. The same treatment is in the biU ae- 
corded to the records in the partition suit. 

"The allégations of the bill are somowhat detailed and lengtby, but thelr 
substance may be briefly stated. While tho complainant (lessee) confesses 
that sbe paid rent for a period of years, adding that she did so.'relying on 
the expectatlon that she would secure possession by the partition proceed- 
ings,' and further confesses, indirectly by the showing of the records in the 
lessors' suit to cancel the lease, that as late as 1901 .she was unwiDiug to 
hâve the lease canceled, and desired ihe tenaiicy contimied, and sa>-s that 
upon the exécution of tlie lease she 'essayed to enter, by conipleting the 
boundary fences (walls), clearing away the guavas, and otherwise exei-cising 
riglits of possession' on tho 71-acre tract referred to in' our opinion in the 
action for rent [21 Hawaii, 600], she allèges that sbe 'was completely de- 
feated in her attempt to enter or to secure possession of any part of the 
lands represented by the demised C3 shares, and ever siiice has been Ijept 
from possession of ail and every part of the land so attemptcd to be entere^ 
upon' (meaning evidently the 71-acre tract), and that 'there was no other 
part of the hui lands upon which complainant could then bave entercd nil- 
der the terms of said lease, without Interferlng with tlie proscribed rights, 
set out In the terms of said lease, of other members of the hui.' In other 
words, her complaint is that at no time since tlio exécution of tlie lease has 
Bhe been able to obtain possession of any of the demised propcrty. 

"It Is clear that ordinarily a lessee's failure to obtain possession, or a 
lessor's failure to deliver possession, in so far as It is a violation of the 
lessor's duty under the lease, absolves the lessee from hls obligation topay 
rent, andis available as a défense at law In an action for the recovery of the 
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rent. Kaale v. Petero, 7 Hawaii, 180 ; 18 A. & E. Eney. Law, 325 ; 24 Cyc. 
1145-1147; 1 Taylor, Landlord and Tenant, § 878. This rule is recognized 
by the complainant. To avoid Its effect she claims In tlie Mil and in argu- 
ment, and no otlier excuse is advanced, that tlie défense was not available to 
her in tlie action at law, 'for the reason that défendant' (now complainant) 
'in good faith claimed to hâve been evicted and the défense of not havlnj; 
entered wonld hâve been inconsistent therewlth,' thçit the trial court found 
that there had been no éviction, and that this court 'beld the flndlng of the 
trial court to mean that, when défendant essayed to enter upon said block 
of 71 acres, her effort had failed, and that défendant had never been In pos- 
session of any part of said 71 acres,' and refused to disturb the flnding on 
the groïind that there was évidence to sustain it. 

"Concerning this contention we hâve no hésitation in saying that the trial 
court did not flnd that lessee had never been in possession of the 71-acre 
tract, or of any part of the ahupuaa other than the three comparatively 
small pièces above referred to, and that this court did not hold that the 
trial court did so find. The opinion flled by the lower court shows that the 
only défense there offered and considered was that the lessors 'by taking 
possession of portions of the désigna ted land' (meaning portions of the 71- 
acre pièce) 'and by sub-leasing other portions to a Japanese tenant' had 
been guilty of an éviction and that the only finding was that 'there bas 
been no éviction.' The opinion leaves no room for the inference that tbei 
court found an utter lack of possession of any part of the demised property. 
This court, likewlse, confined itself to a considération of the sufflciency of 
the évidence, under the law, to support the flnding that there had been no 
éviction with référence to the three small pièces of land within the 71-acre 
tract, and of the soundness of the contention that an éviction occurred by 
reason of certain acts of the lessors in the course of the suit for partition. 
We held that there was évidence sufflcient to support a finding that the 
lessee had not had possession of the three pièces speciflcally mentioned, but 
we did not consider the state of the évidence relating to any supposed ab- 
sence of possession by the lessee of any other parts of the land. The judg- 
ment was afflrmed, because 'the only défense relied upon' had failed of es- 
tablishment. Ànte, 618. 

"In saying that 'the circuit court presumably took the view that the dé- 
fendant had never obtalned possession of the area in question' (ante, 615), 
and that there was évidence to support the flnding, référence was being made 
to the pièce of land which was the only subject of discussion in that para- 
grapn, to wif, the 'land of the hui between the makai end of the kuleana and 
the Kailua road' (11, 4 and 5, p. 615). Almost immedlately following the 
sentence in which the words 'the area in question' occur are the statements 
that 'possibly the area hère involved was covered by the exceptions made in 
the lease of "the houses, pineapples, and cofCee planted by the lessors, adjoln- 
ing the new road," ' and that 'the area seems not to bave extended ail the 
way down to the road.' Thèse quotations show unmistakably that 'the area' 
was simply a pièce within the 71 acres, and not, as the complainant eon- 
tends, the whole tract, and, of course, not the whole ahupuaa. In the défense 
at law there was no claim of an éviction from ail of the demised property." 

The évidence and records in ail of the actions between the parties 
respecting the lease in question, as well as the suit for the partition of 
the hui lands, were made a part of the record in the présent action. 
The trial court, a jury having been waived, filed its décision in favor 
of the défendants to the action, upon which judgment was entered, and, 
the case having been taken by appeal to the court below, the judg- 
ment was reversed, and the cause remanded to the circuit court, with 
instructions to render judgment — 

"in favor of the plaintiff and against the défendants, and to assess plain- 
tlff's damages (she having waived her clalm to damages for the value of the 
unexplred term of the lease) as per Items following: (1) The amount of 
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that certain JTidgment in favor of défendants and agàinst plaîntlff for the 
sum of $2,201.65, rendered in the circuit court of the First circuit of the 
territory of Hawaii, on or about January 2, 1914, and which plaintiff was 
compelled to pay, together with accrued costs thereon and accrued interest 
thereon from date of judgment; (2) the amount of that certain judgment 
rendered in the circuit court of the First circuit of the territory of Hawaii, 
on or about June 25, 1915, in favor of the défendants and against the plain- 
tiff, for the sum of $1,992.73, and which is now unsatisfied, together with 
the accrued interest and costs thereon; and (3) the amount of that certain 
judgment rendered on or about November 4, 1915, in the circuit court of 
tlie Third circuit of the territory of Hawaii, in favor of the défendants and 
against the plaintiff for the sum of $761, and which is unsatisfied, together 
with ail accrued interest and costs thereon. But if the défendants herein 
shall file in the trial court a fuU release of the plaintiff upon the two last- 
named unsatisfied judgments the respective amounts thereof, with accrued 
interest and costs, shall not be included in the amount of damages awarded 
to the plaintiff ; otherwise, the same to be included in the damages awarded 
to plaintiff." 

[2] We are unable to sustain this judgment, in view of the évi- 
dence in the cause and of the previous décisions of the court, to 
which référence has been made. By them we understand that it is 
not only the law of the présent case, but the well-settled law of 
Hawaii, that while members of a Hawaiian land hui hold the prop- 
erty as tenants in common, the adoption of régulations concerning 
the management of the hui and the use of the land constitutes 
them a voluntary association, and that persons entering into member- 
ship through the acquisition of shares, so called, in the land, and those 
claiming under them, take their interest therein subject to such valid 
régulations as may hâve been adopted by the hui with référence to 
the holding of the land in severalty. 

The court below in its opinion in the présent case says that in the 
action commenced by the lessors in April, 1906, to recover rent due 
under the lease, it was decided that — 

"The aets of the défendants hère relied on to establish éviction were not suf- 
flcient, for the reason that plaintiff had not been in possession, and therefore 
had not been evicted. This décision was in an action between the parties to 
this action, and adjudicated the question of possession by plaintiff up to 
the tlme of the commencement of that action. Pilipo v. Scott, 21 Hawaii, 
609, 766. We bave been unable to find any évidence in the record showing 
that since April, 1906, the plaintiff has been placed in possession of the de- 
mised premises or any thereof. In the former action, commenced in 1906, 
which was finally tried in the circuit court in 1912 and afïirmed by this 
court in 1913 (21 Hawaii, 609), the only défense against the claim of the 
lessors for rent made by the lessee (plaintiff hère) was that of éviction, and 
It was decided that the lessee had not been in possession and therefore had 
not been evieted, for which reason the défense failed. The court below in its 
décision correctly said : 'I do not think that the plaintiff's contention that 
It was agreed that she was to hâve the use and occupancy of said deflnite 
area was seriously disputed upon the trial of the case. On the authority of 
Scott V. Pilipo, 23 Hawaii, 352, I thinlj such an agreement could be legally 
made. We will therefore consider this case as though the lease by its terms 
was for a spécifie area.' " 

As will be seen from the décision of the case between thèse parties, 
reported in 21 Hawaii, 609, it was held in effect that — 
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"A lease'of an undlvided portion of the interest of a member of a Hawalian 
land hui in a tract of land owned by tbe hul constitutes the lessee a tenant in 
common with the meinbers of tlie hui of tlie whole tract. But the lessee is 
not relieved from the payment of rent, ou the grouiid of éviction by the lessor, 
because of the lessee's inability to obtain possessiou of certain specitic por- 
tions of the common land which prior to and at the tlme of the exécution of 
the lease were in the exclusive occupation of the lessQt or other members of 
the hui pursuant to a custom of the hui." 

And while it is entirely true that the court also held in that case that 
the éviction set up by the lessee as a défense to that action was not 
sustained, for the reason that, the évidence there given failed to show 
that the lessee was in possession of the leased property, the sanie 
court, in the subséquent equity suit between the same parties (21 
Hawaii, 766) , brought by the lessee to restrain the lessors from en- 
forcing the judgment for rent entered by direction of the Suprême 
Court in the action for rent, explained and very materially limited 
the language of its previous opinion. This very plainly appears from 
the foliowing excerpts from the quotation hereinbefore made from that 
opinion : 

"Her [lessee's] complalnt [in the equity suit] is that at no time since the 
exécution of the lease bas she been able to obtain possession of any of tbe 
demised property. * * * ghe clalms in the bill and in argument, and no 
other excuse is advanced, that the défense was not avallable to her in the 
action at law, 'for tbe reason that défendant [now complainant] in good 
faith claimed to hâve been evicted and the défense of not having entered 
would bave been incoiisistent therewith,' that the trial court found that 
there had been iio éviction, aud that this court 'held the flnding of the trial 
court to mean that when défendant essayed to enter upon said block of 71 
acres her effort had failed, and that défendant had never been in posses- 
sion of any part of said 71 acres,' and refused to disturb the flnding on the 
ground that there was évidence to sustain it. , Con,çerning this contention 
we bave no hésitation in saying that the trial court did not flnd that lessee 
had ucver been in possession of the 71-acre tract, or of any part of ' tbe ahu- 
puaa other than the three comparatively smaJI pièces above referred to, and 
that this court did not hold that the trial court did so flnd. The opinion 
flled by the lower court shows that the only défense there oiïered and con- 
sidered was that the lessors, 'by taklng possession of portions of the degig- 
nated land' (meaning portions of the 71-acre. pièce) 'and by subleasing other 
portions to a Japanese tenant,' had been guiltyiOf an éviction, and that the 
only ilnding was that 'there has been no éviction.' The opinion leaves no 
room for the inference that the court found an utter lack of possession of 
any part of the demised property. This court, lîkewise, couflned itself to 
a considération of the sufflciency of the évidence, under the law, to support 
the flnding that there had been no éviction with référence to the three small 
pièces of land within the 71-acre tract and of the sounduess of the conten- 
tion that an éviction occurred by reason of certain acts of the lessors in the 
course of the suit for partition. We held that there was évidence sufScient 
to support a flnding tUat the lessee had not had possession of the three pièce.? 
speciflcally mentioned, but we did not consider the state of the évidence 
relating to any supposed absence of possession by the lessee of any other 
parts of the land. The judgment was afflrmed because 'the only défense 
relied upon' had failed of establishment. * * * In saying that, 'the cir- 
cuit court presumably took the view that the défendant had neyer obtained 
possession of the areu in question,' « * * amj that there was évidence to 
support the flnding, référence was being made to tbe pièce of land which was 
the only subject of discnisslon in that paragraph, to vkàt, the 'land of the hui 
lietween the makni end of tbe kuleana and tlie Kailna road.' ♦ • » j^\. 
luost Immediatcly foUowing tbe sentence in wliicli tbe words 'the area in 
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question' occur are thip statenients that 'possibly the area hère involved was 
covered by the exceptions made in the lease of 'the houses, pineapples, and 
cofCee planted by the lessors adjoining the new road,' and that 'the area 
seems net to hâve extended ail the way down to the road.' Thèse quotations 
show unmistakably that 'the area' was simply à pièce within thé 71 acres, 
an-d not, as the complainant eontends, the whole tract, and, of course, not the 
whole ahupuaa. In the (J^efense at law there was no clalm of an éviction 
frôm ail of the demised property." Scott v. Pillpo, 21 Hawaii, 769, 770, 771. 

- [3] Moreover, we are of the opinion that the évidence itself shows 
that the lessee entered into the possession of the leased property, with 
the exception of the few smàll and coriiparatively unimportant pièces 
held by or under other members of the hui, and that this f act appears 
from the testimony of the husband and agent of the lessee. Having 
enjoyed the fruits of the leased premises, to perrnit the lessee, near 
the end of the long life of the lease, as is done by the judgment hère in 
qiiestion, to recover froni the lessors rent money theretofore paid by 
her under and by virtue of the lease, as well as the amount of the un- 
paid judgments against her for rent, with interest and costs, is, in our 
opinion, unsupported in principle or by authority, and is f undamentally 
wrong. 

The judgment of the Suprême Court of the Territory is reversed 
and that of the circuit court affirmed, with costs to the plaintifï in 
error. 



BANKERS' TRUST CO. et al. v. WABASH-PITTSBURGH TERMINAL 

Rï. CO. 

Appeal of DUNCAN. 

(Circuit Court of AppealSs Thirij Circuit. September 28, 1920. Eehearing De- 
niea Dëcember 17, 1920.) ' , 

No. 2570. 

Recèivers ®=>157 — Related company held not entitled to priority on daim for 
supplies. 

ïhe relations between an insolvent railroad company, no w under re- 
ceivership, and another company, held to hâve been such that the latter 
was not entitled to priority of payment for supplies furnished and ad- 
vances made from earnings of the receivership or from the corpus of 
the property as against pre-existing mortgage creditors. 

-Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the Bankers' Trust Company and others against 
the Wabash-Pittsburgh Terminal Railway Company. William M. 
Duncan, receiver of the Wheeling & Lake Érie Railroad Company, ap- 
peals from the order of distribution. Affirmed. 

, Arthur O. Fording, df Pittsburgh, Pa., and Squire, Sanders & Demp- 
sey, of Cleveland, Ohio, for appellant. 

John S. Wendt, of Pittsburgh, Pa. (John Quinn, of New York City, 
af dounsel), for appellees. ':,.. 

^=>For bther cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
. : 268F.— 61 . , , ;, 



962 268 FEDERAL EBPORTEB 

Before BUPFINGTOî^ and WOOLLEY, Circuit Judges. and WIT- 
IVtER, District Judge. 

PER CURIAM. This is an appeal from the order of the court dis^ 
tributing the several funds in hand on final accounting by the receiver 
of the défendant, the Wabash-Pittsburgh Terminal Railway Company; 
the balance appearing from the one account, $133,374.46, being the pro- 
céeds of sale by the recei'Crer of the unencumbered real estate of the de- 
fendant, and thât of the other account, $76,995.77, is represented as in- 
come accruing during the receivership. The first wâs awarded to the 
gênerai creditors, and the last to the first mortgage bondholders. To 
this the Wheeling & I^ake Erie Railroad. Company, through its re- 
ceiver, William M. Duncan, took exception and brought this appeal. 

The contentions of the parties hâve been well stated by the spécial 
master, William H. McQung, Esq., where in his report he says in 
paragraph X: 

"The Wheeling & Lake Brie, through William M. Duncan, receiver, claims 
that the indebtedness oî $81,221.81 owing to It by the Wabash-Pittsburgh Ter- 
minal Eailway Company, descrlbed in the last preceding flnding of fact, is 
of a preferential character, and as such entitled to priorlty in payment eut of 
the net earnings of the Wabash-Pittsburgh Terminal Railway Company ac- 
cruing during the receiverghiï» ; that the balancé of $76,995.77 in the hands of 
H. F. Baker, receiver on operating account, consista of net earnings, and 
as such is whoUy applicable to the Wheeling & Lake Erie's claim, to the ex- 
clusion of the claims of ail other creditors ; that, in addition to the earnings 
so shown to be in the hands of the receiver, the Wabash-Pittsburgh Terminal, 
a short tlme psior to the appointment of recel vers, paid interest on Its first 
mortgage bonds and expended other moneys for betterments and Improvements 
upon its railroad out of earnings which should hâve been applied to the pay- 
ment of its (the Wheeling & Lake Brie Railroad Company's) claim; that it 
is , entitled to reçover from the flrst mortgage bondholders the earnings so 
improperly paid tô theih or expended for t^gir beneflt, and in préjudice of 
the Wheeling & Lake Brie's claim, and that stlch recovery may be enforced in 
the présent proceeding, by subrogating the Wheeling & Lake Brie Railroad 
Company to the rights of the flrst mortgage bondholders, vho, through the 
trustée in the idortgage securing their bonds, are insisting uponparticipating 
as gênerai creditors in the fund of $133,374.46, representing the proceeds of 
sale of property of the Wabash-Pittsburgh Terminal Railway Company not 
used for railroad purposes and not bound by the lien of the flrst mortgage: 
The flrst mortgage bondholders, through the Bankers' Trust Company, sucees- 
SOT to the Mercantile Trust Company, as trustée in the flrst mortgage, deny 
that there was any diversion of earnings to the payment of interest on their 
bonds in regard to which the Wheeling & Lake Erie Railroad Company bas 
thfe right to complain, and further baintains that the fund of $76,995.77 in 
the hands of H. F. Baker, rçceiver on operating account, is not earnings, but 
représenta corpus of the raijroad property, bound by the lien of the Hrst 
mortgage to which they are entitled, to the, exclusion of ail other creditors." , 

The spécial master has denied the claim for priority made by the 
Wheeling Company upon the ground that the relation of that company 
to the défendant was such as to deprive it of the equity of priority in 
the distribution of either income or the proceeds of sale of the corpus 
of the debtor t-ailroad company's property as against the rights of pre- 
existing mortgage creditors, on the ground that the Wheeling Cotii- 
pany had full and complète knowledge ôf the financial condition of the 
défendant company, and having presumably fumished the supplies and 
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made the advances of money out of which the indebtedness arîses up- 
on the gênerai crédit and responsibility of the Company, and not wîth 
the expectation of being paid out of any particular fund. There was 
no error in affirming this conclusion. However, we hâve reached the 
conclusion from a careful examination of the cvideiïce in the case, on 
the urgent and very able and persistent présentation of the appellant's 
claim, that the road, as found by the master, was operated during the 
receivership at a net loss of a sum exceeding the reported balance, and 
that such balance represents money realized from the sale of receiver's 
certificates, afterwards paid out of the prdceeds of the sale of the mort- 
gaged property, which otherwise would hâve been allowed in payment 
on account, which furnishes a further reason favorable to the conclu- 
sion reached. 

Being satisfied, furthermore, that there was no diversion, since the 
claim of the appellant accrued, to the benefit and advantage of the firs': 
mortgage bondholders that was not whoUy by them restored, ail of 
the facts relied upon by the appellant give way to the conclusion reach- 
ed by the spécial master, whose report is so full and satisfactory that 
a review of légal authorities is not deemed necessary. 

The order of the District Court, sustaining the, report of the mas- 
ter, is affirmed. 



COVERDALE v. SIOUX CITÏ SERVICE CO. 

(Circuit Court of Appeals, Eighth Circuit. October 25, 1020. Uehearlng De- 
nied January 15, 1921.) 

No. 5172. 

1. Street raJIroads <©=>99 (10) —Automobile driver guilty of contrîbutory 

négligence. 

An automobile driver, approaeliing a street railroad track crossing 
a familiar higliway at an obtuse angle, bringing the street car comlng 
toward liim In the line of his forward unobstructed vision, when he is in 
a place of safety, who drives on without stopping in time to prevent a 
head-on collision, is guilty of contrîbutory négligence as a matter of law. 

2. Street railroads "©^lOSO)— Last clear cliance doctrine held inapplicable. 

An automobile driver, Injured in a collision with a street car at a hlgh- 
way Crossing, cannot recover under the last clear chance doctrine, where 
the motorman did not apprehend danger until the front end of his car 
was up to line of the paved strip, about 8 feet from its eenter, when tlie 
automobile was 25 or 30 feet away, and he did everything he could to 
stop the car, which went 8 or 10 feet further, when the automobile 
crashed into him. 

In Error to the District Court of the United States for the North- 
ern District of lowa ; Henry T. Reed, Judge. 

Action by J. L. Coverdale against the Sioux City Service Company. 
Jiidgment for défendant, and plaintifjf brings error. Affirmed. 

Paul M. Hatiield, of Sioux City, lowa (Henderson, Fribourg & Hat- 
field, of Sioux City, lowa, on the brief), for plaintifï in error. : 
. J. W. Kindig, of Sioux City, lowa (Kindig, McGill, Stewart & Hat- 
field, of Sioux City, lowa, on the brief), for défendant in error, 

€=3For other cases see same toplo & KKY-NUMBER in ail Key-Numbered Digesta & Indexes 
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Before HOOK and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

HOOK, Circuit Judge. This was an action by Coverdale against 
the Sioux City Service Company for personal injuries caused by a 
collision between his automobile and its street car. At the conclusion 
of the évidence the trial court directed a verdict for the défendant. 
Coverdale, the plaintiff, prosecuted this vi^rit of error to review the 
judgment that followed. 

[ 1 ] It is f airly inf érable f rom the record that the trial court f ound 
plaintiflf guilty of contributory négligence. We think it plain beyond 
reasonable question that he was. He was driving his automobile west- 
ward on the paved strip or roadway 16 feet in width in the center of 
a highway, known as the Military Road, leading out of Sioux City, 
lowa. He was not unfamiliar with the highway, and knew that the 
street railroad crossed it and the paved strip on which he was traveling. 
The angle of the railroad track and the Une of plaintiff's movement to- 
ward the crossing was obtuse. In other words, the street car did not 
approach the plaintiff from behind, or at right angles to his course, but 
came toward him in the line of his forward vision as he traveled west- 
ward. The évidence showed, and so clearly that there was no question 
for the jury, that for considérable distances of both automobile and 
street car from the crossing there were no temporary or' permanent 
obstructions to a plain view of each by the driver of the other, and 
that, had plaintiff used ordinary care for his safety, he would hâve 
seen the street car in ample time to hâve stopped, and so prevented the 
accident. As it was, there was almost a head-on collision, and the 
front ends of both yehicles were materially daniaged. It is true the 
motorman testified that when he first saw the automobile approach- 
ing the crossing it was about a block away, and that he then looked 
westward to see if anything was coming from that direction. But ii^ 
looking the other way the motorman was prudent, not négligent, and 
he had no reason to believe the plaintiff would continue to a point of 
danger. It is common practice for pedestrians and drivers of vehicles 
to stop near dangerous crossings, but in a place of safety, and in the 
absence of exceptional circumstances, not présent hère, a motorman 
or engineer may reasonably assume that those approaching on the 
highway will not venture on the tracks to their péril. Illinois Central 
R. Co. V. Ackerman, 144 Fed. 959, 76 C. C. A. 13 ; Denver City 
Tramway Co. v. Cobb, 164 Fed. 41, 90 C. C. A. 459. See, also, Little 
Rock, etc., Co. v. Billings, 187 Fed. 960, 110 C. C. A. 80. 

[2] Upon his construction of the testimony of the motorman as to 
the distance of the approaching automobile when he fîrst apprehended 
danger and as to the distance within which he could stop the street 
car, counsel invokes the "last clear chance" doctrine. This contention 
might be answered by the Cobb Case, supra. Seë, also, Illinois Cen- 
tral R. Co. v. Nelson, 173 Fed! 915, 97 C. C. A. 331. Furthermore, 
the testimony is misconstrued. Taking his testimony upon this. sub- 
ject in its entiréty, and not by disconnected sentences, the motorman 
said, not that he was 35 feet away from the point of collision when he 
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first feared danger, but that the front end of the street car was up to 
the line of the paved strip, about 8 feet from its center, that the auto- 
mobile was 25 or 30 feet away, that he did everything he could to stop 
the car, and that it went 8 to 10 feet further, when the automobile 
crashed into him. In any view of the last clear chance rule, there was 
no support for it in the testimony of the motorman. 
The judgment is affirmed. 



W. L. SLAYTON & CO. v. CITY OF JOURDANTON et al. 

(Circuit Court of Appnals, Fiftli Circuit. Novomber 19, 1920.) 

No. 3531. 

Courts 'S=>405(5) — Circuit Court of Appeals has no jurisdiction of appeal from 
dismissal of cause as without jurisdiction of District Court. 

A Circuit Court of Appeals is without .iurisdiction of an appeal from a 
dccree of a District Court, dismi.ssing a bill on the sole ground that it does 
not State a cause of action within the jurisdiction of that court, under 
Judicial Code, §§ 128, 238 (Comp. St. §§ 1120, 1215). 

Appeal from the District Court of the United States for the Western 
District of Texas; Duval West, Judge. 

Suit in equity by W. L. Slayton & Co. against the City of Jourdan- 
ton and others. Decree for défendants, and complainant appeals. Ap- 
peal dismissed. 

W. M. Harris, W. H. Graham, and John D. McCall, ail of Dallas, 
Tex., for appellant. 

Marshall Eskridge, of San Antonio, Tex. (Eskridge & Williams, of 
San Antonio, Tex., and F. H. Burmeister, of Jourdanton, Tex., on 
the brief), for appellees. 

Before WALKER, BRYAN, and KING, Circuit Judges. 

PER CURIAM. This is an appeal from an order of the court sus- 
taining a motion of appellees, défendants below, to dismiss the amend- 
ed bill of complaint filed by the appellant, plaintiff below, in So far as 
said bill asserted claims based on two issues of city warrants, one for 
$4,000 and the other for $20,000, on the ground that the court was 
without jurisdiction to hear and détermine the issues so tendered. The 
•plaintiff declined to amend, and appealed to this court from that order. 
As the jurisdiction of the court was put in issue, and the case was 
disposed of by a décision of that issue in favor of the défendants, the 
action of the court which is complained of is not subject to be reviewed 
by this court on appeal. United States v. Jahn. 155 U. S. 109, 15 Sup. 
Ct. 39, 39 L. Ed. 87; Knisely v. Burt, 248 Fed. 493, 160 C. C. A. 
50'3. 

The appeal is dismissed. 

®=3For other case.s see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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YOUNG V. GRAND BAPIDS KEFBIGERATOR CO. 
GRAND RAPIDS REFBIGERATOR CO. v. ÏOUNG. 

(Circuit Court of Appeals, Sixth Circuit. November 3, 1920.) 
Nos. 3316-3318. 

1. Patents <S=>328— 928,030, daims 1 and 3, for refrigerator latch, held not 

infringed. 

The Crampton patent, No. 928,030, clalms 1 and 3, for refrigerator 
latch, an esaentlal part of whlch was a pair of toggle arms, held not 
Infringed by défendants latch In which the only équivalent for the toggle 
arms was similar to the construction in the prior art. 

2. Words and phrases — "Toggle." 

The characteristic of a "toggle" Is that it should comprise two arms 
wlth thelr ends pivoted together, permitting latéral motion at the 
pivotai point and longitudinal motion at one or both ends of the arms, 
and its usual oflBce is to translate latéral into longitvidinal motion. 

3. Patents <3=>328— 988,313, claim 5, for refrigerator latch, held not in- 

fringed. 

The Crampton patent, No. 988,313, clsim 5, coverlng an easily assembled 
joint of toggle arms in a refrigerator latch, held not infringed by a latch 
which did not use the characteristic feature of the claim. 

4. Patents <^'32 8— Reissue No. 14,205 for refrigerator latch, held invalid, as 

not invention of patentée. 

The claims of the Young reissue patent. No. 14,205, the characteristic 
feature of which Is a thumb lever on a refrigerator latch, adjusted to 
open the toggle and throw the striker pin out of engagement, held in- 
valid, because that feature was the invention of another than the pat- 
entée. 

5. Patents <S=>328 — Design patent No. 48,958, for refrigerator latch casings, 

held valid. 

The Young design patent, No. 48,9.58 for refrigerator latch casings, 
held valid as the invention of the patentée, who suggested the design 
in its final form, and supervlsed the exécution thereof wlth his employés, 
and not the Invention of customers of the patentée, who earlier suggest- 
ed to the same employé of patentée a design embracing some feature of 
the patented design. 

6. Patents ®=>320 — Statutory penaltîes for infringement of design held sa£B- 

cient. 

Where a design for refrigerator latch casing was infringed only by sale 
of such casings as a part of defendant's refrigerators, so that the profits 
from the use of the patented design cannot be ascertalned, a decree 
awarding $250 damages was ail that could be allowed, under Act Feb. 
4, 1887, § 1 (Oomp. St. § 9476), authorizing an award of $250, and in 
addition thereto the total profits from the sale of the article or articles to 
which the design has been applied. 

7. Patents <S=^320 — Statutory penalty for design infringement does not apply 

to each sale. 

The statutory penalty for infringement of design can be allowed only 
for the whole infringement, not as to separate sales, unless there is 
some measure of the infringing sales by subordinate units. 

©saFor otter cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Appeal from the District Court of the United States for the West- 
ern District of Michigan ; Clarence W. Sessions, Judge. 

Suits by Ivconard A. Young against the Grand Rapids Refrigerator 
Company for infringement of two original and one reissue patents 
for refrigerator door latch and two design patents for latch casings. 
There was a decree finding infringement as to the two original latch 
patents and one design patent, finding the reissue of the patent invalid, 
and the other design patent not infringed, and the défendant appeals 
from the findings of validity and infringement and damages, and com- 
plainant appeals from the award of damages as insufficient. Decree as 
to reissued patent afiirmed, and other decree reversed for modification. 

InNos. 3316, 3318: 

C. R. Stickney, of Détroit, Mich., for appellant Young. 

Frank E. Liverance, Jr., of Grand Rapids, Mich. (Luther V. Moul- 
ton, of Grand Rapids, Mich., on the brief), for appellee. 
In No. 3317: 

Frank E. Liverance, Jr., of Grand Rapids, Mich. (Luther V. Moul- 
ton, of Grand Rapids, Mich., on the brief), for appellant. 

C. R. Stickney, of Détroit, Mich., for appellee. 

Before KNAPPËN, DENISON, and DONAHUE, Circuit Judges. 



DENISON, Circuit Judge. Young brought infringement suits 
against the Refrigerator Company (hereafter called the défendant), 
based upon patents for a door latch, numbered 928,030, issued July 13, 
1909, to Crampton ; patent No. 988,313, issued April 4, 1911, to Cramp- 
ton; reissue patent No. 14,205, issued October 17, 1916, to Young; 
and design patents. No. 46,305, of August 18, 1914, and No. 48,958, of 
x\pril 25, 1916, issued to Young, for latch casings. The District Court 
sustained, and found infringed, claims 1 and 3 of No. 928,030, claim 5 
of 988,313, and the single claim of the design patent No. 48,958; as- 
sessed plaintiff's damages upon the theory of a reasonable royalty on 
the mechanical patents and at $250 on the design patent ; found the re- 
issued patent invalid, and design patent No. 46,305 not infringed; and 
entered a final decree for injunction and damages on the three patents. 
The refrigerator company appeals from the findings of vaHdity and 
infringements and damages; Young appeals against the award of 
damages, because insufiicient, and against the decree as to the reissued 
patent. 

The défendant manufactures refrigerators, and needed, for the doors 
thereof, a latch which would hold the doors tightly shut; Young was 
in control of a company which manufactured such articles under the 
Crampton patents, and, for a period, défendant bought and paid for 
latches which were manufactured by the company in alleged compli- 
ance with the inventions and design of Crampton and Young. Later 
défendant made changes in the form of the latch, and made or bought 
the changed form ; thèse suits challenge ifs 'right to do so. 
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[ 1 ] The three mechanical 
patents ail relate to a device 
by which spring pressure is 
utilized to hold the door 
tightly shut when latched, 
and thus to cause and main- 
tain a fairly air-tight joint 
between door and casing. 
The first Crampton patent 
'''■^' makes the chief disclosure ; 
the other two being in the 
nature of improvements. 
N ^^ ■ ■ ' ^ ^ The donninant feature of the 

"■^^^^^jl^^^!^^^^^ device is a spring-operated 

toggle joint. Its substance 
is shown by Fig. 1 and claim 1 of No. 928,030, hère reproduced.^ In 
this drawing, F represents a pin parallel with and projecting horizon- 
tally beyond the edge of the door. A A' represent curved spring arms 
rising from a base and fixed vertically to the casing. Jointed in the 
extremities of thèse spring arms is a centrally pivoted pair of levers, 
forming a toggle, and near the central point each of thèse levers car- 
ries a concave jaw. When the door swings shut, the pin on the door 
— the striker — comes in contact with this pair of jaws, which is in the 
position shown by the solid lines in the drawing. Further inward prog- 
ress of the door causes the pin to act upon the toggle, forcing it inward 
and expanding the spring arms enough to permit the knee to pass the 
center. It then snaps in further and assumes the position shown by the 
dotted lines, and, the tension of the spring arm extremities toward each 
other holds the jaws and the inclosed pin, and therefore the door, firm- 
ly in this position, which is the position of the tightly clpsed door. 
Then an outward pull of the door and striker pin will pull the toggle 
knee outwardly, and expand the spring arms enough for it to pass the 
center. The pin will then be released. 

[2] According to ail définitions, it is characteristic of a toggle that 
it should comprise two arms with their ends pivoted together, per- 
mitting latéral motion at the pivotai point and longitudinal motion at 
one or both ends of the arms. Its usual office is to translate latéral 
into longitudinal motion.* Its ordinary useful function' is to increase 
the power resulting in a longitudinal direction correlatively to the loss 
in distance — e. g., inward motion at the joint or knee might continue 
for three inches vtntil the center was reached, thereby producing a 
longitudinal extension of (say) only one-half inch at the ends of the 
arms, but a corresponding gain in power. It is manifest that when 
the device is built in the form and proportions shown in the drawings, 
and when it is at work holding the latch shut or open, the springs 
exert, for this purpose, the least power that they can do at any time, 

iClalm 1: "A latch huying a keeper, said keeper havinR, in combination, 
a pair of jaw.s, a pair of toggle arms carrying sald jaws, and means for 
yieldlngly reslsting the movemeût of the toggle arms towards their center of 
niovement." 
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and the working effect is to get an increase of motion with a loss of 
power. However, the more characteristic action is found during the 
first half of each opening or shutting ; the spécification calls thèse arms 
toggle arms, and the joint a toggle joint, and the name may be accepted 
as appropriate enough. 

The défendant uses a devrce shown by the following sketches; Fig. 
1 showing the unlatched and Fig. 2 the latched position. It embodies 




Figure 1 FIB"'« 2 



a more or less disc-shaped pièce stamped out of sheet métal arid întend- 
ed to be pivoted near its center to ears projecting from a base at- 
tached to the casing. The upper portion is çut away, so as to form an 
irregular recess, the lower side of which is produced into ah arm. The 
lower part is extended to one side to form a thumb pièce. Ifis, char- 
acteristically, a simple lever extending from the thumb pièce to the 
end of the opposite arm, and carrying on its upper side jiist above its 
pivot or fulcrum a hook or jaw. In the edge of the dise, on the side 
opposite the thumb pièce, is a notch or recess, and insérted into this 
recess is one end of a small bar, the other end of which is held loosely 
in a guide on the base plate, so that it may hâve botli longitudinal and 
swinging motion therein. A cylindrical coiled spring surrounds this 
bar and is held between stops, at one end on the bar and at the other 
end on the plate. This coiled spring is normally under compression, 
and, accordingly, the rod has a spring-actUated longitudinal thrust to- 
ward the dise. As the striker pin is moved down and comes in con- 
tact with the dise arm, it causes the dise to rotate on its pivot, the, dise 
notch swings and thrusts the end of the bar, and this exerts compres- 
sion on the spring, and the rod yields longitudinally until it passes the 
dead center or direct line to the dise pivot. It will then snap further 
into the position shown in Fig. 2. 

It is not easy to find in defcndant's structure the "pair of toggle 
arms" called for by the daim. The first impression is that one of thèse 
extends from thumb pièce to pivot, and the other from the pivot to 
the lower end of the spring; but this is erroneous, since the fixed pivot 
is not and cannot he the toggle joint. If a toggle joint exists, it must 
be at the point of contact between the dise edge and the spring-pressed 
rod, because this is the only point the latéral motion of which tends 
to cause longitudinal motion at the ends of its arms ; and it thus be- 
comes apparent that the only toggle arm which can be found in the 
dise is that portion thereof extending in a straight line from the pivot 
to the notch. If M'e conceive the adjacent portions pf the dise to be 
eut away, we will hâve hère an arm (indicated by the dotted lines 
which we hâve insérted in the two figures) which might be con- 
îidered a toggle arm exerting its longitudinal end thrust against thé 
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fixed pivot, and therefore transferring the entire longitudinal motion to 
the other arm which is slidingly attached. 

It seems natural to classify the defendant's device with the type of 
spring'Sjiap catches, of which there are several instances in the record, 
where a simple lever is pressed by a spring which will throw and hold 
the lever into either one of its alternate positions, according as the 
lever passes the center line or line of direct spring pressure in one 
way or the other; but if the defendant's latch is reconstructed with 
the mind's eye sufficiently to lay bare the pair of toggle arms and the 
characteristic toggle joint action which perhaps lurk therein, and it is 
chus brought within the patented monopoly, it becomes necessary to 
ascertain whether, from this broad viewpoint, Crampton invented any- 
thing. 

There are several earlier patents upon latches which disclose a 
spring-pressed toggle joint yielding laterally against the blow of the 
striker pin, and then holding the striker pin af ter the center has been 
passed, in nearly, if not quite, as great degree as this conception can be 
fo.und in defendant's device. Of thèse, it is sufficient to refer to the 
patent toConklin, No. 58,914, dated September 8, 1897. He had a 
plate lever qùîte similar to defendant's, except that the outer end was 
develpped into a weight instead of into a thumb pièce. The toggle 
*imi, merged in the plate and resting at one end on the fixed pivot, is 
to bieiounid in Conklin in the identical form and position in which it 
is foùnd'ili défendant (if, indeed, it is truly présent in either). The 
othe;r sqpposed toggle arm, in the form of a spring-pressed thrust rod, 
is essentfaliy the same g.s in defendant's device, excepting that its lower 
en4 is attached nearly underneath the fixed pivot, and the two toggle 
arms therefore make^ttheir joint practically a right angle, instead of 
an obtuse angle, as in rdef endant's form. In Conklin, as in défendant, 
the bloyi^ of the striker pin is not delivered directly upon the toggle 
joint in a line at right angles to the line Connecting the other ends of 
the,tçggle arps, as i|; ,i? in Crampton ; but in both Conklin and de- 
la;ijiant thiis necessary thrust at this right angle is brought about indi- 
rectly., The contact of the striker. pin with one sid« of the open jaw 
rdtates thie di^ç or plate. This rotation swings the toggle joint in the 
arc of a circle, and this arc very soon sufficiently approximates the nec- 
essary right-angled thrust. 

The ônly différence in, this respect, between défendant and Conklin, 
is that, becaûseConklin's toggle joint angle is more acute, a little fur- 
ther swing is necessary before the desired sufficiently right-angled 
ti^rust is achijeved; tnit this is a matter of sligùt degree. . Neither in 
thç purpose to be accomplished nor in the means employed can we find 
39.y substantial distinction between Conklin and défendant, of a char- 
açter whîch would allpw Conkhn (if later) to escape the charge of in- 
fringement, if the défendant is guilty. In other words, if the défend- 
ant has the "pair of toggle arms" called for by the claim of the patent 
in suit, so has Conklin ; and it necessarily follows that the claim can- 
not be va4d. if its scope is extended far enough to reach the supposi- 
titious toggle arms which, with a sufficient liberality of construction, 
jpiight be found in défendant. 
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There is abundant room to find in Crampton patentable novelty over 
Conklin, even after giving to the terms of the daim a very natural and 
fairly libéral interprétation. There is, there fore, no reason why the 
Patent Office should hâve cited Conklin (as it did not), and the lack of 
such citation and the issue of the patent in the form which the appli- 
cation was originally presented furnish no argviinent that the claims 
should be expanded to cover something of the Conklin type. The more 
natural implication is to the contrary, and is to the eflfect that the pat- 
entée avoided any danger of a citation to Conklin by putting his claim 
in a form that did not reach so far. 

This conclusion as to the absence from defendant's device of the 
"pair of toggle arms" makes it unnecessary to consider whether the 
single hodk which the défendant uses should be considered the équiv- 
alent of thé pair of jaws specified in the claim. 

What has been said as to claim 1 applies with at least equal force 
to claim 3 of the same patent. It calls, in addition, for the striker pin, 
which, in some form, must be understood as impliedly appurtenant to 
claim 1, and is also more spécifie in its requirement for two jaws. 

[3] Claim S of No. 988,313 is given in the margin.^ The patentable 
advance, which is thought to be hère indicated, over Crampton's former 
patent, consists in the means for uniting the two toggle arms at the 
inner ends to constitute the toggle joint. As this feature is the char- 
acteristic one of this patent, and the toggle arms are only the field in 
which the invention works, we may, without any inconsistency with 
what has been said as to the other patent, accept plaintifif's theory that 
defendant's device contains thèse toggle arms, and, for the purposes oî 
ïhis opinion, we do so, leaving the vital question of infringement to 
be whether the defendant's structure contains "recesses" in the meet- 
ing ends of the toggle arms, and "buttons consisting of heads joined 
by a shank," or the équivalents of thèse parts. 

Plâinly, the défendant does not hâve thèse in the form specified, and 
the question is one of equivalency. In the patented device, the two 
toggle arms, after assembling, are stopped from outward motion in 
p.ither direction, so that they cannot open far enough to permit the in- 
serted shank to fall out, while the heads or buttons, at each end of the 
shank, prevent it from coming out endways. On the theory that de- 
fendant's device contains the two toggle arms of the patent, it may be 
said that one of them— -the one which is constructively found em- 
bodied in the dise between fixed pivot and notch— has a recess in its 
end ; the notch constituting that recess. The other arm, the spring- 
thrust bar, has no recess, but has a pointed end, which enters the notch, 
bears therein, and is thereby held from motion in the plane of the dise. 
To prevent excessive wear upon this bearing, and (perhaps) to prevent 
the bar from slipping laterally out of the notch, défendant interposes, 

= Claim 5: "A latch consisting of a boit and a handle attached thereto In 
combiaation with levers provided witli recesses at tlieir meeting ends, a but- 
ton consisting of heads joined by a shank, said shanli positioiied in said 
récesses, means to yieldingly hold the levers in position to form toggle arms 
and to resist the movement of said toggle arms into the same piane, and 
means to limit the outward moi'ement of said toggle arms, one of said levers 
provided with a flnger engageable with said boit." 



972 208 FEDERAL REPORTER 

between bar and notch, a thin métal plate, bent across at an angle to fit 
■the end of the bar and the notch, and turns down this plate at the 
sides of this bar end into ears. This is said to be made of a hardened 
métal, which will not easily wear. 

We cannot find, in this form, and within any reasonable latitude of 
construction, the équivalent of the patented form. The latter was de- 
vised to be suhstituted for the pivot between the tvi^o toggle arms in 
the earlier patent. The office of the shank and the engaging recesses 
is to hold the tv/o arms in proper relation to each other. It is, in sub- 
stance, the pivot boit of the older patent, but in a spécifie form suit- 
able for easy assembling. Défendant never had any pivot boit, and 
had no occasion to use a substitute. The interposed bearing plate has 
nothing to do with holding the two arms in contact in the plane of the 
dise, as the boit does. They are held in position in this plane just the 
same, whether the interposed plate is présent or not. It cannot be 
considered as the recess in the end of the bar. It faces the wrong way. 
Notch and plate together constitute only one recess. The advance 
made by Crampton in respect to pivoting the two arms was, at best, 
slight, and défendant has not adopted its characteristic feature. 

[4] Upon the reissue patent. No. 14,205, infringement is alleged of 
the five claims which, upon reissue, were added to the original claims, 
and of which added claims the characteristic feàture is the présence 
of a thumb lever secured to one of the toggle arms and so adjusted 
with référence to the striker pin that the thumb lever will open the 
toggle and throw the striker pin out of engagement. Hère, also, there 
is opportunity to give much broader construction to the call for toggle 
arms than we could do in the first patent, where they constituted the 
dominant feature, and with such a construction infringement is not 
denied. Validity is therefore the controlling issue. The court below 
concluded from the évidence that Young was not the inventor of this 
thumb lever improvement, but that Crampton was. We agrée. 
Young's failure to claim this invention in his original was not because 
of inadvertence, but because he did not then consider it his. His claim 
thereto was first made after défendant had been for months using its 
présent form, and after Young had found that his original patent 
would not reach it. If his présent claim was not belated as matter 
of law, the delay at least is persuasive on the issue of fact. 

[5] As to the design patent No, 48,958, our conclusion is that it is 
valid. The controversy is one of originality as between the Leonards, 
on the one side, and Young, on the other. After the patent issued to 
Young, the Lyeonards filed an application and went into interférence. 
The Examiner of Interférences awarded priority to them; the inter- 
férence record was stipulated into the présent case in the court below 
as the record on this subject ; the District Judge found in favor of 
Young; the higher Patent Office tribunals and the Court of Appeals. 
of the District of Columbia reached the same conclusion as the Dis- 
trict Judge, but rested this resuit so largely upon his opinion that we 
hâve thought the question should be examined on this appeal in sub- 
stantially the same light as if the later décisions at Washington had 
not been made. We hâve grave doubt, to say the least, whether the 



YOUNG V. GEÀND BAPIDS REFKiaERATOR CO. &73- 

(268 F.) 

testimony or the applicable rules of presumption justify'a findingthat 
Young made the invention before the Leonards gave their instructions. 
Indeed, most of Young's testimony does not distinguish between this 
particular invention and his earlier design patent looklng in the same 
direction. 

This patent involves a very narrow margin of invention ; except that 
both parties are so thoroughly committed to the theory that it does 
show invention, that conclusion would be doubtful ; but whatever in- 
vention there is consists in the relatively small and précise changes in 
configuration and appearance as compared with Young's earlier pat- 
ent. We think the most satisfactory conclusion is that this précise in- 
vention was ndt made until about the middle of June. It was actually 
developed in détail by the superintendent and draftsman in the Cramp- 
ton factory. Standing over them with gênerai directions and instruc- 
tions were Crampton and Young. Young was furnishing the capital, 
was actually engaged in working out improvements on the différent arti- 
cles that were to he made, and had large expérience in this gênerai class 
of manufacture. He had already perfected a design for thèse shells 
which was midway between the o!d form and the ultimate form — the 
patent in suit. Crampton had just received from the Leonards their 
description of the shape and form of the shell they wanted made for 
them ; but their statements and descriptions were gênerai, ând it is 
not clear that they reached those détails of configuration which alone 
are involved in the controversy. 

Under familiar principles, they would be entitled to the invention 
which they had generally described, and which mechanics and drafts- 
men working for them had developed in détail ; but, under the f acts 
in this case, the factory superintendent and the draftsman must be con- 
sidered employés of Young rather than of the Leonards. The Leon- 
ards were the customers and vendees of the Crampton factory, giving 
instructions as to what they wanted made for them under their pur- 
chase contract. Young was, in practical effect, the head of the Cramp- 
ton factory, and he was already engaged in this précise line of develop- 
ment. We cannot say that he was not entitled to the benefit of what- 
ever invention there was in the détails as finally matured. Our only 
hésitation arises from a letter, written at the time by Crampton, giving 
crédit to the Leonards for the "new design." This letter does not 
bind Young, but, under the circumstances, it is forcef ul évidence. The 
explanation consistent with our gênerai conclusion is that Crampton 
did not know or appreciate the f act that the Leonards' sugigestions 
were merely àlong the gênerai line on which Young had been working, 
that he had no idea that any patentable invention had been made, and 
that he desired to please and flatter the customers upon whom he was 
relying for a successful business. 

[6] Young complains that, instead of the statutory penalty for the 
infringement of a design patent, he should hâve been awarded either 
profits or a reasonable royalty. The statute (section 9476, U. S. C. S. 
1916; Act Feb. 4, 1887) contemplâtes an award of profits in addition 
to the penalty when "tlie total profits * * * from the * * * 
sale * * * of the article or articles to which the design * * '■= 
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has been applied" exceed $250; but, in a case like this, the difficulty 
is to détermine what profits hâve been made by a sale of the article. 
The patent was upon a sheet métal shell or casing which surrounds the 
mechanism of the latch, and was attached to the ref rigerator as a part 
of the latch structure, and was sold by défendant (with negligible ex- 
ceptions) as a part of the refrigerator. The ornamental design of the 
shell added something to the attractiveness of the unitary article sold ; 
but ifis not seriously contendéd that ail the profits from the refriger- 
ator belonged to Young. It would be less fanciful to treat the latch 
and casing together as â unit; but défendant did not sell them in this 
form, unless for occasional replacement. Any ségrégation of the 
profits due to the use of , this particular design of latch casing is ob- 
viously impossible. Thé statute was passed, we think, to provide for 
casés of this character, and to prevent the otherwise inévitable resuit 
of a recovery of merely nominal damages. Nor, does the case seem 
tô us appropriate for applying the rule of reasonahle royalty. The ab-^ 
sence of any other measure of recovery is one of the reasons for re- 
sorting to a reasonable royalty, and the considérations supporting that 
measure of damages apply with much lessençd force, if at ail, to a 
design patent of this character. 

[7j The'^statutory penalty is imposed for gelling an article to which 
such design has been applied. The défendant hère has sold about 100,- 
000. 'i'here seems to be no way in which the defeqdanît's infringement 
can be divided into more than one unit, unless each article stands by 
itsèlf. Even if the record ihdicated a number of separate sales, or 
separate orders taken and filléd, it would be true in a typical case, 
though it might not be in this, that Ithere were likely to be as many 
sales as there were articles ; and we thitik it could not hâve been the 
intention of Congress, without more explicit language, to impose this 
penalty for each article; indeed, the statute refers to profits of more 
than $250 frôm the sale of the "article or articles," as though it was 
immaterial whether singular or plural. The somewhat analogous copy- 
right statute (section 9546, U. S. C. S.) provides for a measure grad- 
uated by the number of copies sold, and Congress might bave adapted 
this statute to design patents, if it had intended such a measure. The 
discussion of that statute in an opinion of this court (Westermann v. 
Dispatch Co., 233 Fed. 609, 615, 147 C. C. A, 417) and in the opinion 
of the Suprême Court reversing in part (Westermann v. Dispatch Co., 
249 U. S. lOO, 39 Sup. Ct. 194, 63 h. Ed. 499), and what is said on 
the subject in other cases under this statute (Ginibel v. Hogg [C. C. 
A. 3] 97 Fed. 791, 38 C. C. A. 419; Frank v. Geiger [C. C] 121 
ted. 126), are consistent with the conclusion that only one penalty 
should be awarded, unless there is some measuring of the infringing 
sales by subordinate units not herein shown. 

The decree as to the reissued patent is afiirmed ; the other decree 
is reversed for modification, and the case is remanded for proceedings 
in accordance with this opinion. No costs are awarded in this court. 
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STATE or OREGON v. WOOD et al. 

(District Court, D. Oregon. November 22, 1020.) 
No. 9031. 

1. Bemoval of causes «S^SSÎ^, New, vol. 9A Key-No. Séries — Pétition signed 

by United States attomey for revenue officers belcl pétition of défendants. 

A i)etltion, signed by the United States attorney and stating that it 
was presented as the pétition of certain revenue oflicers indicted in the 
State court, held the pétition of the défendants, within Judiclal Code, S 
33 (Comp. St. 8 1015), authorizing suits against revenue officers to be 
removed to the fédéral courts upon défendants' pétition. 

2. Bemoval of causes <^^^%, New, vol. 9A Key-No. Séries — AiBdavit by 

one of several petitioners sufficient. 

Under Judiclal Code, § 33 (Comp. St. § 1015), provlding that suits 
against revenue officers may be removed to the fédéral courts on a péti- 
tion verlfled by affidavit, It is sutBcient that the afiSdavit be executed by 
one of the several petitioners. 

3. Removal of causes "S=85%, New, vol. 9 A Key-No. Séries — Writ proper 

în proeeedings removed to fédéral court when défendants are out on 
bail. 

Under Judiclal Code, § 33 (Comp. St. § 1015), provlding that suits 
against revenue officers in state courts may be removed to the fédéral 
courts by Issuing a writ of certiorari when the suit was commenced by 
any process except caplas, and by habeas corpus when commenced by 
capias or a similar proceeding, the issuing of a habeas corpus writ is the 
correct procédure where défendants had been released on bail by the 
state court. 

4. Removal of causes <S=>22 — OfBcers enforcing fédéral prohibition law cnti- 

tled to remove prosecutions against them in state courts. 

Fédéral revenue officers indicted, in the state court for kllling a man 
while enforcing the National Prohibition Act, may remove the proeeed- 
ings to a fédéral court under Judiclal Code, § 33 (Comp. St. § 1015), 
authorizing removal of proeeedings against revenue officers, etc. 

5. Removal of causes ®=>85%, New, vol. 9A Key-No. Séries — Pétition by 

revenue officers ireld sufficient. 

Under Judiclal Code, § 33 (Comp. St. § 1015), provlding that proeeed- 
ings in state court against revenue officers may be removed to a fédéral 
court on a pétition settlng forth the nature of the suit or prosecutioh, 
a pétition alleging that the indicted persous are revenue officers, and 
were acting as such at the tlmes mentioned in the indictment, that the 
case v?as pending in the state court, and no trial had been had thereon, 
etc., held sufficient. 

Motion by the State of Oregon against W. R. Wood, E. M. Jack- 
son, William D. Morris, James J. Biggins, and Delazon C. Smith, to 
set àside an order directing a writ of habeas corpus cum causa to is- 
sue, and to quash the writ. Motion to quash denied. 

Walter H. Evans, Dist. Atty., of Portland, Or. (Barnett H. Gold- 
stein, of Portland, Or., of counsel), for the State of Oregon. 

Lester W. Humphreys, U. S. Atty., and John C. Veatch, Asst. U. 
S. Atty., both of Portland, Or., for défendants. 

WOLVERTON, District Judge. This is a motion on the part o£ 
the state of Oregon to set aside an order of this court, heretofore made, 
directing a writ of habeas corpus cum causa to issue, and to quash 

®=>For otlxer ca«ea see same toplo & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the writ. The motion is resisted by the United States attorney. It is 
based mainly upon, the supposed instiifficiency of • the pétition for the 
writ, but questions also that the proper writ has been adopted. 

The défendants were indicted in tlie state court, by the grand jury 
of Muhnomah county, upon the charge of involuntary manslaughter, 
for having killed one Robert W. Hedderly while they were in the per^ 
formance of a lawful act. The removai to this court is sought upon 
the ground that the défendants are ofhcers appointed, under the rev- 
enue laws of the United States, by the Commissioner of Internai Rev- 
enue, and were acting by aiithority of the revenue laws of the United 
States at the time Hedderly was killed. Section 33, Judicial Code 
(Conip. vSt. § 1015). 

[1] It is insisted that the pétition is not the pétition of the défend- 
ants,, as required by the removai statute. The pétition reads: 

"Now cornes Lestpr W. Humphreys, United StatQS attoniey (or the district 

of Oregon, acting under instructions from tlie Attorney General of tlie United 

States, and, as suçli United States attorney, présents the pétition of W. K, 

Wood, James J. Biggins, and Delazon 0. Smitli, \Yho .sliow to the court." «fc. 

"[Signed] Lester W. lîumphreys, United States Attorney." 

I am of the opinion that this must be held to be the pétition of de- 
fendants. It is the constant prafctice for complaints and pétitions to 
.be signed by the attorneys for complainants and petitioners. Such 
was the case in Tennessee v. Davis, 100 U.S. 257, 25 L- Ed. 648, where 
the pétition was signed by James A. Warder, attorney. It purported 
to be the pétition of James M. Davis, however. It is the province of 
the United States attorney to act for the petitioner, although at the 
same time he is concernée!, by virtue of his office, in seeing that the 
revenue ofhcers are not deterred in the performance of their duties. 
Hughes, Fed, Procédure (2d Ed.) 349, 350. 

In language, the United States Attorney "présents the pétition" of 
petitioners, naming them. This is tantamount to presenting the pé- 
tition for and in behalf of the petitioners, and thereupon he signs as 
United States attorney. I see no reason why the United States at- 
torney, appearing both for petitioners and for the government, as the 
pétition itself shows, may not sign in that way, and why such a péti- 
tion so signed may not be considered to be the pétition of Wood, Big- 
gins, and Smith. It is obvions that the petitioners are the moving par- 
ties, and that the United States attorney is acting for them. The sign- 
ing, therefore, is quite as authoritative as the signature of the attorney 
in the Davis Case, supra. Viewed in this light, the pétition meefs the 
requirement of the statute. 

[2] The pétition is verified by Wood alone. The statute merely re- 
quires that it be verified by affidavit. Presumably this means that it 
shall be verified by the petitioner, Where there are several petitioners, 
vérification is usually made, in common practice, by one of them. Such 
a vérification, I bave no doubt, is within the purview of the statute, 
and is sufficient. While a valid pétition, duly verified, is necessary 
to give jurisdiction to the Fédéral court on removai, the statute has 
prescrihed no technical form of pétition and vérification to be observed, 
and common usage, in légal practice, is probably ail that was intended. 
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[3 ] Another question is presehted ; that is, as to whether the f orm 
of the writ adopted is regular aMd sufficient for the purpose of procur- 
ing the removal. The fédéral court acquires jurisdiction, on removal 
from the state court, only after service upon it, or its clerk of the ap- 
propriate process, whether certiorari or habeas corpus cum causa, by 
which the clerk is notified of the filing of the pétition in the fédéral 
court. After such notice, ail proceedings are stayed in the state court. 
Virginia V. Paul, 148 U. S. 107, 115, 13 Sup. Ct. 536, Zl L. Ed. 386. 
It is essential, theref ore, that the appropriate writ be adopted for ac- 
quirement of fédéral jurisdiction. The statute seems to be clear as 
to what writ should be issued. It reads : 

"Wlien the suit Is commenced in the state court by summons, subpœua, péti- 
tion, or any other process exceptçPlïias, tlie clerl< of the District Court sliall 
issue a writ of certiorari. * : * * .^hen it is commenced by capîas or by 
any other similar form of proceoding by which a Personal arrest is ordered, 
he shall issue a writ of habeas corpus cum causa." 

It is f urther provided by the same section that : 

"If the défendant In the suit or prosecution be in actual custody on mesne 
process therein, it shall be the duty of the marshal, by virtue of the writ of 
habeas corpus cum causa, to take the body of the défendant into his custody, 
to be dealt with in the cause according to law and the order of the District 
Court." 

It is elsewhere provided that : -, 

"AH bail and other security glven upon such suit or prosecution shall con- 
tinue in like force and effect as if the same had proceeded to final judgment 
and exécution in the state court." 

The défendants in the présent case were out on bail, when their pé- 
tition for removal was filed in this court and the writ was sought, so 
therfe was no occasion for the marshal to take them into custody. 
Their bail ahswers for their appearance hère. ' 

Should the writ hâve been certiorari or habeas corpus cum causa? 
Capias dénotes: 

"A writ directing the sheriff to take the person of the défendant into 
custody. * * *' Belng the first word of distinctive significance in the writ 
when writs were framed in Latin, it came to dénote the whole class of writs 
by which a défendant'» person was to be arrested." 1 Bouvier's Law Dic- 
tionary, 418. 

The statute comprises capias or other similar form of proceeding 
by which a personal arrest is ordered. It is obvious that there are 
two classes of proceedings which dominate the form of the writ. One 
is when the suit is commenced by summons or like process, except 
capias, and the other is when commenced by capias or other similar 
form of proceeding. Certiorari is appropriate in one class, and habeas 
corpus cum causa in the other; this whether the petitioner is in cus- 
tody or out on bail. If in custody, then the marshal must take him in 
his custody, and produce him hère; but, if out on bail, the bail an- 
swers for his personal appearance in this court. Obviously, however, 
the writ should be the same in either event. While, by a technical con- 
sidération of thé two writs, certiorari woûld be the more appropriate 
when the défendant is out on bail, it is stifficient that the statute has 
268 F.--62 
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not so regarded it, but has prescribéd the writ of habeascorpu^cùm 
causa. State of Virginia v. Felts (C. C.) 133 Fed. 85. 

State V. Sullivan et al. (C. C.) 50 Fed. 593, seems to hold that the 
writ of certiorari would be sufficient; but I doubt it. However that 
mây be, I am of the opinion that the writ of habeas corpus cum 
causa was properly issued in the présent case. 

[4] It is another contention that the proceeding under which the 
removal was had can be invoked only when a revenue làw afïectihg 
the revenue of the United States is involved. It may be conceded for 
the purposes of this case that the défendants, whén attempting the ar- 
rest of Hedderly, were acting unîer and for the enforcement of the 
National Prohibition Act. 41 Stat. 305; Section 2, title 1, of that 
act, charges the Commissioner of Internai Revenue, his assistants, 
agents, and inspectors, with the dûty of investigating and reporting 
violations thereof to the Attorney General. Thèse officers may also, 
subject to the control of the United States attorney, conduct the pros- 
ecution at the committing trial for the purpose of having offenders 
held to the action of a grand jury. By section 28, title 2, thèse and 
ail officers whose duty it is tô enforce criminal laws, are accorded ail 
power and protection in the enforcement pf the act, or ariy provisions 
thereof, that are conf erred by làw for the enforcement of existing 
laws relating to the manufacture or sale of intoxicating liquors under 
the laws of tfie United States. 

It can hardly be disputed that the then existing laws relating to the 
manufacture and sale of intoxicating liquors were revenue laws, one 
of the f unctions of which was to produce revenue for the gênerai gov- 
ernment. Like protection to that extended to the revenue officers 
acting under the revenue laws is çxpressly extended to the same offi- 
cers acting under the prohibition act, This in itself is sufficient to an- 
swer the contention. But, beyond this, it is manifest that; this isa 
revenue act, as well as a prohibition act, as witness sections 35 and 3^ 
of title 2, and other provisions of the act. While, therefore, the (Je-, 
fendants may not hâve been engaged in enforcing a clause relating to 
the collection of revenue, it is obvious that it was intended, never- 
theless, that they should reçoive the same protection as though they 
were so acting. The contention, as applicable hère, is therefore not 
well taken. 

[5] Thç next contention relates to the sufficiency of the pétition. 
The proposition that the petitioner must state facts sufficient to. en- 
able the court to décide whether the case is one within the prpvisions 
of the act is sound. Nor is it enough that the petitioner allèges in 
gênerai terms that he intends to rely in his défense to the prosecution 
upon the revenue laws of the United States. Salem & L. R. Co. v. 
Boston & h. R. Co., 21 Fed. Cas. 229» No. 12,249. See, also. Ex 
parte Smith, 94 U. S. 455, 24 L. Ed. 165. 

The statute requires that the pétition shall set forth the nature of 
the suit or prosecution. The pétition shows that petitioners are officers 
appointed, under the revenue laws of the United States, by the Com- 
missioner of Internai Revenue. This is the allégation of a fact, and 
not a conclusion. Then it is alleged that, on a date named, a criminal 
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prosecution was commenced in the state court, specîfying the court, 
against the petitioners and others, wherein the grand jurors of such 
court indicted petitioners for involuntary manslaughter, and charged 
that petitioners, while in the performance of a lawful act, killed one 
Hedderly by shooting him, which indictment is still pending, no trial 
having been had. Then it is further shown that petitioners did not 
kill Hedderly; that at the time of the occurrence of the act for which 
petitioners were indicted they "were and still are bfficers of the United 
States as aforesaid," and were acting as such officers and under color 
of their office, to wit, attempting to effect the arrest of Hedderly ; that 
petitioners believed Hedderly was in the act of violating the revenue 
and prohibition laws of the United States, and for that reason the 
arrest was attempted; that such attempted arrest was the same act 
as referred to in the indictment as the performance by petitioners of 
a lawful act. 

It appears from the pétition that petitioners were indicted in the 
State court, and the charge made against them is specified, and, fur- 
ther, that the indictment is still pending, and that no trial has been 
had. Thèse also comprise statements of fact, and not conclusions. So 
do the subséquent statements. It was not essential that the oiificers 
State more fully the capacity in which they were acting. The court 
can readily deduce from thèse allégations that they were acting for 
the enforcement of the revenue and prohibition laws. Nor was it 
essential that the pétition state more fully the reason why petitioners 
attempted to make the arrest, or, that it state more precisely, what 
revenue laws they were acting under, or that such laws were still in 
iorce, or what particular acts Hedderly was engaged in at the time. 

I think it quite sufficient, under the statute, that it appear that the 
petitioners hâve been indicted in the state court, and with what they 
are charged ; that they are revenue officers, and that, at the time the 
act occurred of which complaint is made against them in the indict- 
ment, they were acting in the capacity of such revenue officers, and 
were attempting to enforce the revenue and prohibition statutCs of 
the United States; that the indictment is pending in the state court, 
and that no trial has been had thereon. Thèse are the essentials ma- 
terial to the removal. The pétition states pertinent facts covering 
thèse essentials, and it is clear that it comports with the intendment 
of the statute. Tennessee v. Davis, supra; State v. Peak (D. C.) 252 
Fed. 306. _ _ 

Further critiçism of the pétition consists in the argument that, as it 
is represented that petitioners did not kill Hedderly, the représentation 
is tantamount to a déniai of doing the very act for which they now 
claim protection, and therefore it was incumbent upon petitioners to 
show a justification of their act; that is, that it was donc under color 
of their office as revenue officers of the United States. There is a f al- 
lacy in the reasoning in two particulars : First, the pétition does show 
that the act was donc under color of their office as revenue officers; 
and, second, it may well be that petitioners did not kill Hedderly, but 
nevertheless they are indicted for killing him, and the essential allega- 
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tion for the purposes of this inquiry is that the act charged against, 
them was donc under color of their office. Their real défense will- 
corne later. State v. Peak, supra. 
The motion to quash will be denied. 



CARPBNTER STEEL CO. v, METBOPOLITAN-BDISON CO. 

(District Court, E. D. Pennsylvania. December 10, 1020.) 
No. 2113. 

1. GoriHtratîons <©=>391 — Pplicy of cmitrolling public utility is state question. 

The policy of the law, whlch controls or should control public utility 
corporations and their relations to the public, is peculiarly a domestlc 
poïiey, to be determined by the state concerned and to be enforced as 
so determined. 

2. Courts '§=>493(3) — Fédéral court will not entertain question already 

presented to state Public Service Commission. 

Whether a state Public Service Commission Is an administrative de- 
partraent of the state government, or whether It is possessed of judicial 
powers and functions, a court of the United States will not inquire Into its 
povrers and jurisdiction over a question pending before it, but will refuse 
to interfère, leaving the parties to the jurisdlction flrst Invoked, and 
to their right of removal or appeal to the courts of the United States. 

3. Courts <S=>49t> — Comity yields to right to inToke United States courts. 

AU considérations of comity must give way to a right of citizens of 
the United States to invoke the powers and process of a court of the 
United States to défend or enforce their rights. 

4. Electricity <g=>ll — Court can restrain collection of new rates, without bond, 

pending hearing by commission. 

Where there was pending before the state Publie Service Commission 
a proceeding to détermine the legality of electrlc power rates, a United 
States court can restrain the power company from collecting the rates 
of the new schedule without giving bond to refund the amount, if that 
question was not presented to the Public Service Commission, though 
it might hâve been. 

In Equity. Suit by the Carpenter Steel Company against the Metro- 
politan-Edison Company. On motion by the plaintiff for a restraining 
order. Order granted. 

John A. Keppleman, of Reading, Pa., for plaintiff. 
Henry P. Keiser, of Reading, Pa., S. P. Light, of Lebanon, Pa., and 
Ralph J. Baker, of Harrisburg, Pa., for défendant. 

DICKINSON,, District Judge. This cause présents a number of in- 
teresting questions. They are of more interest, perhaps, than of prac- 
tical importance. The real controversy can be best presented by a 
contrast of what, under the paper book requirements of the Suprême 
Court of the state, would be the statements by the respective parties 
of the question involved ; but the objection to doing this is that, as 
that question is stated; so will the answer be. To give either is in con- 
séquence to détermine the cause; to state both is to state nothing. 
This forces us to a stâtement of the subject of the controversy out of 
whi'ch we must get the question of law involved. 

^=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digest» & Indexée 
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iM'om the viewpoint of the plaintiff the parties hâve a contiract for 
the supply of power by défendant to plaintifï for a defined time and at 
an established rate. To assure a continuance of supply, if any bill 
rendered was in dispute, the contract provides that défendant shall not 
shut off power because of nonpayment, thus limiting its right to the 
case of the nonpayment of an undisputed bill. In reliance on this con- 
tract, plaintiff re-equipped its plant, so that it became wholly and help- 
lessly dépendent upon the défendant for the running of its mill. Fol- 
lowing a change of management, the défendant filed a new tariff or 
schedule of rates of charge for service, in accordance with the laws of 
Pennsylvania establishing a Public Service Commission for the state. 
The effect of this (assuming it to be at once effective) was to largely 
increase the cost of the service to the plaintiff, as provided in the con- 
tract. The défendant presented bills, in accordance with the increased 
rates, and demanded payment. The question of what rate the de- 
fendant may lawfully charge is before the Public Service Commission, 
and as yet undetermined. Disputes arose between plaintiff and de- 
fendant over the bills rendered. This dispute was, for the time being, 
adjusted by an arrangement under which the plaintiff paid the bills 
as rendered, upon receiving the refunding bond of the défendant to 
return the part of the amount in dispute to which it could not lay just 
claim. 

The défendant, after complying with this second agreement for 
several months, refused to longer comply, and served notice upon plain- 
tiff that service would be discontinued unless plaintiff paid the b^lls as 
rendered, and that no refunding bond would be given. Plaintiff there- 
upon, having the right so to do, bas appHed to this court for relief 
against the irréparable damage with which it is threatened. It bas ac- 
companied its prayer for relief with the expression of its willingness 
to assure the défendant against the possibiHty of loss by paying the un- 
disputed part of the bill, and by giving a bond, with any condition 
deemed to be proper to assure payment of ail found to be payable, and, 
as an alternative, its willingness also to pay the bills as rendered upon 
being given a like bond that the excess of the sums paid beyond what is 
due and owing shall be refunded. The strength of the appeal thus 
made on the showing made is felt. 

From the viewpoint of the défendant, however, the plaintiff should 
be denied ail relief. The ground of the déniai of the right to relief 
is not based upon any déniai of the fact situation, except in the par- 
ticular that the only dispute between the parties (with respect to the 
main controversy) is one over the rates of service, and as the défend- 
ant is a public utility corporation, it is subject to the control and must 
obey the commands of the Public Service Commission in respect there- 
to, and that this commission bas, under the laws of Pennsylvania, full 
and exclusive jurisdiction of the subject-matter and of the parties (to 
which jurisdiction the présent plaintiff bas submitted itself), and that 
no court bas any power to or should interfère with, or do anytfiing 
which might interrupt, the orderly proceedings before that chosen 
tribunal. 
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Tt is further asserted (although this is denied by the plaîntiflf) that 
the Public Service Commission is possessed of the légal power to 
grant to the plaintiff the relief which it asks to hâve awarded by this 
court. It is not pretended, however, that any such relief has in fact 
beeri prayed, or that the question before us is among the questions 
pending before the commission. 

[1] Thèse opposing statements, so far as they are in opposition, 
bring into the light the question before us. It is at once apparent that 
the question is a very narrow one, although one to be determined on 
very broad grounds. Aside from any questions of rights, either légal 
or équitable, or of the power and jurisdiction of courts, the poHcy of 
law which controls or should control public utility corporations in 
what may be called their relations to the public is peculiarly a domestic 
policy, to be determined by the state concerned and to be enforced as 
so determined. 

[2] Moreôver, whether the Public Service Commission is an admin- 
istrative department of the state government, or whether it is possessed 
of judicial powers and functions, and in this respect and to this extent 
is a court, if there was pending before it as a tribunal, with power to 
détermine it, a question afterwards submitted to a court of the United 
States, the latter would not stop to inquire into powers and jurisdiction, 
but would promptly refuse to interfère, or do anything which might 
lead to a possible conflict of jurisdiction, leaving the parties to the 
jurisdiction first invoked, and to their right of removal or appeal to, 
the courts of the United States, or whatever other rights they had. 

If, therefore, there is in the instant case anything which is before 
the Public Service Commission peculiarly within its powers and func- 
tions to détermine, that Comity, which properly has a place in the re- 
lations of ail courts, departments of government, and tribunals with 
each other, and which the relations between the United States and the 
States make almost a necessity, commands us to refuse to détermine 
the same cause or question. 

[3] Of course, if a right of a citizen of the United States is involved, 
and he has the further right to invoke the powers and process of a 
court of the United States to défend or enf orce his right, ail considéra- 
tions of comity must give way to our duty to accord him his rights. 

Just hère is to be found the touchstone of the instant case. Counsel 
for défendant hâve compressed into a sentence everything there is to 
be said, when they say that the whole controversy between thèse par- 
ties is a question of rates. If it is, counsel for plaintiff admits he is 
out of this court and before the commission. Paradoxical as it sounds, 
however, there may be a controversy over rates without involving any 
question of rates, in the sensé in which the commission deals with 
the subject. 

There is a helpful analogy in cases dealing with what the United 
States Public Service Commission may do and what the courts cannot 
do. The cases of Texas & P. R. Co. v. Abilene, 204 U. S. 426, 27 Sup. 
Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075, Texas & P. R. Co. v. 
American, 234 U. S. 138, 34 Sup. Gt. 885, 58 L. Ed. 1255, and Gimbel 
Brothers v. Barrett (D. C.) 215 Fed. 1004, afford us an illustration. 
The case of a dispute over the payment of a bill for service at the 
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tariff rate, in the sensé of whether it has been in fact paid'dr not, 
affords us anôther illustration. A bill to enjoin a public utility cor- 
poration from bringing an action at law to enforce payment of a claim, 
based upon service according to a tarifï, is another illustration. The 
test is what the court is asked to détermine. To make good their con- 
tention, counsel for défendant insist that this court is asked to find 
that the proper rate of charge for service in this case is less than the 
tariff rate, and that we can make no such finding. 

Counsel for plaintiff admits the conclusion, but disputes the premise. 
We are down, therefore, to what is a fact finding. Défendant asserts 
there is no contract rate of charge. The rate is whatCver the commis- 
sion fixes, and uhtil thus fixed is whatever the tariff sets forth. How- 
ever this may be, we are not asked to décide otherwise, because this, 
for the purposes of this case,is conceded. How, then, can the rate bé 
the thing in controversy? The real controversy is not over any right 
other than the right to a remedy. Défendant is asserting aiid threaten- 
ing to enforce its claimed right in défiance of its contract not to so en- 
force a disputed demand. 

The question now presented turns upon whether it has such right? 
The Public Service Commission has not assumed jiirisdiction of this 
cause for the purpose of determining this ques.'on. Why may not this 
court détermine it? The commission has control of public utility cor- 
porations in a sensé in which it has not control of those dealing with 
them, so that the situation is not quite réversible, but to reverse the 
question is helpful nevertheless. Could not this court (assuming its ju- 
risdiction in other respects) entertain the suit of this défendant against 
this plaintiff for the payment of this very bill now in dispute? The 
question of rate would then be involved precisely to the extent to 
which it now is. If the answer is that the commission has no power to 
give judgment against the customer, but that the commission hias the 
power (as asserted by défendant and denied by plaintiff) to give plain- 
tiff the relief prayed, this is met by the retort that, grantéd thé com- 
mission has jurisdiction, it has not asserted it, and, as this court has 
concurrent jurisdiction, the doctrine applies that the court which first 
assumes jurisdiction should retain it, and the other should not inter- 
pose. 

The question of the powers possessed by the commission is a ques- 
tion of the meaning of a state statute, which properly is to be determin- 
ed by the state courts and lef t to their détermination. We must, how- 
ever, décide the question of our own jurisdiction, and, if we hâve it, 
then the question becomes one of its exercise. If the commission had 
assumed jurigdiction of the cause, we would refuse to do so, foUowing 
the almost universal rule of comity. 

[4] As, however, the commission has not before it the qiiestion 
now presented, . and as the question of rates which is before the com- 
mission is not hère involved, the conclusion f oUows that we should en- 
tertain the complaint and make the necessary orders for its détermi- 
nation. 

We find ourselves in accord with the propositions of law advanced 
by counsel for défendant in the very clear-cut and helpful brief sub- 
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mitted hy them. The processes of thought by which , counsel for the 
défendant reach the conclusion they reach affords a good illustration 
of the truth of the observation at the beginning of this opinion. The 
ariswer to the question addressed to the mind, whatever it is, is reached 
without difificulty. The real controversy is over the question properly 
so addrèsséd. If the real question involved is the question stated in 
défendànt's paper book, the answer, which they make to it must be 
accepted. If, on the other hand^ the real question is that hereinbefore 
presented, the answer is as readily reached. As bef ore stated, the cause 
is won or lost in^ determining what .th,e iquestion is which is to be de- 
cided. If the real question bef ore us is one of a détermination of tariff 
or schedule, rates, it is to ail intents and purposes conceded by the 
plaintifï that the motion now made -should be denied. If, howeyer, 
there is no controversy over the principîe for which Armour v. United 
States, 209 U. S,, 56, 28. Sup. Ct. 428, 52 L. Ed. 681, and ûàk^ont v. 
ijuburban, 9, Pa. Corp, Rep. 49, are cited, the principle need not be. dis- 
cussed. , ,..: . 

It is also unproductive of aid to us to enter upon the inquiry of 
whether the Public Service Commission has power to grant the relief 
now asked. . Concjeding that the commission does possess this power, 
if it has not been ksked to exercise it, and this court also has jurisdic- 
tion of the instant cause, there is presented the situation of concurrent 
jurisdictiori in two courts. The doctrine then applicable is not bne of 
jurisdiçtion, but of cornity, and the rule almost universally followed 
is that the court first asked to exercise the concurrent power should be 
left undisturbed in its exercise. 

As our finding is that this court has jurisdiçtion of the cause now 
presented, and as it is the right of the plaintifï to invoke our jurisdiç- 
tion, wé cannot refuse to exercise it. This brings us to the technical 
motion now bef ore us. Wé hâve not had an opportunity to examine 
thé record. Our ruling, however,: is made on the understanding 'that a 
billhas been filed, and that the motion now before us is one for a re- 
straining order pendente lite. 

The ôrder now made is to be one in the following alternative form: 

(1) Upon the défendant tendering to the plaintifï an apprdved bond, 
conditiotied for the return of ail moneys to which it may be deter- 
mined the défendant is not entitled, the motion for a restraining order 
is denied. 

(2) Should défendant, for any reason, refuse or fail to give such 
bond, the restraining order may issue upon a like bond being given by 
plaintifï to défendant, conditioned for the payment of ail moneys to 
which the défendant may hereafter be shown to be entitled. 

(3) A restraining order to issue ad intérim, awaiting the entry of a 
formai order, as above indicated. 

In drdér to give, for appellate purposes, definiteness of date to the 
order made, no order other than the ad intérim order is now made, bût 
leave is granted to counsel to submit a draft of an order, in accordance 
with this opinion; the court retaining jurisdiçtion to détermine the 
form of this, order, should couftsel be unable to agrée thereon. 



IN RE FOSQATE 985 

(268 F.) 

InreFOSGATE et al. 

(District Court, S. D. Florida. July, 1920.) 

1. Bankruptcy ®=>22 — Equity rules govem, in the absence of statute. 

In a bankruptcy case, the procoedings are governed by the equity 
rules, except wliere prescribed by the statute. 

2. Courts «§=='347 — Statement of want of knowleifee équivalent to déniai, un- 

der equity rules. 

TJnder equity rule 30 (201 Fed. v, 118 C. C. A. v), providing that a 
statement that défendant is without Ivuowledge shall operate as a déniai, 
an answer by receivers in bankruptcy that they hâve no Jinowjedge of the 
facts alleged in the pétition for the recovery of property sold to the 
bankrupt under a claimed contract retaining title, and demariding strict 
proof, raises issues on those matters under rule 31 (198 Fed. xxvii, 11>") 
C; C. A. xxvii), providing that the case shall be at issue on the filing of 
the answer, unless a set-ofE or counterclaim Is set up. ' 

3. Bankruptcy <^=>1U(.1) — Bankrupt's Imowledge of contra«t not attributed 

to receivers. 

Ancillary receivers in bankruptcy are offlcers of the court, not suc- 
cessors in title to the bankrupt, and are therefore not charged with the 
bankrupt's knowledge of the contract under which he obtained title to 
the property, possession of which the receivers acquired from tlie bank- 
rupt, though they may be charged with knowledge of the identity of the 
property with that claimed, if it was sufficiently described, so that its 
identity could be determined from inspection. 

In Bankruptcy. In the matter of the estate of Léo E. Fosgate and 
others, bankrnpts. On motion to strike the answer of the ancillary 
receivers to the pétition of Mach Bros, to recover possession of an 
automobile truck, Motion to strike denied. 

Johnson & Garrett, of Kissimmee, Fia., for petitioners. 

Knight & Adair, of Jacksonville, Fia., for ancillary receivers. 

CALL, District Judge. This cause cornes on for a hearing on a 
motion to strike the answer of the ancillary receivers to the pétition 
of Mach Bros, seeking to hâve an automobile truck, in the possession 
of the receivers, delivered to thern, claiming that sâid truck was sold 
to one of the bankrupts under a retained title contract ; the condi- 
tion for payments having been broken, entitling them to possession. 

This pétition was fîled November 13, 1919. On November 22- a 
motion was made to strike from the files said pétition, which motion, 
was on April 14, 1920, denied, and the receivers given 10 days to show 
cause why the pétition should not be granted. Pursuant to this order 
the receivers on April 23 filed their answer, admitting receipt of a 
truck from one of the bankrupts, whose name purports to be signed 
to the sale contract set up in the pétition, and the continued posses- 
sion of the same. It sets up on information and belief that this is 
the truck referred to in the pétition, but they are without knowledge, 
and pray strict proof ; that they hâve no knowledge of the terms and 
conditions of the purchase, no knowledge as to whether there was a 
written agreement, and no knowledge as to whether the agreement set 
out in the pétition was executed by the bankrupt it purports to be 

<g=^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



986 2G8 FEDERAL REPORTER 

signed by; and prays strict proof of thèse matters. Thereupon on 
April 28 petitioners movéd to strike said anfewer. 

[ 1 ] The petitioners çontend that the answer should be stricken, be- 
caiise the allégations of the pétition showing their right to possession 
of the truck are not sufficiently denièd to deprive them of such pos- 
session. Thîs being a bankruptcy case, the proceedings, except where 
prescribed by the statute, are governed by the equity rules. Rule,30 
(201 Fed. V, 118 C. C. A. v) is as foUows: 

"Thfe défendant in his answer shall In short and simple terms set ont his 
défense, • * * but specifically admitting or denying or explalning the 
facts upon whlch the plaintifï relies, unless the défendant is without knowl- 
edge, in wiiich case he shall so state, such statement operating as a déniai." 

Rule 31 (198 Fed. xxvii, 115 C. C. A. xxvii) provides for the case 
being at issue, unless a set-oiï or counterclàim is set up, upon the fil- 
ing of the answer. 

Rule 33 (198 Fed. xxvii, 115 C. C. A. xxvii) is as follows: 

"Exceptions for Insufficieney of an answer are abollshed. But if an an- 
swer set up an affirmative défense, set-off or counterclàim, the plalntifC may, 
tipon five days' notice, • * * test the suflScieney of the same by motion 
to strike out." 

It is contended by receivers' counsel that the motion to strike can- 
not be made in the instant case; there being no affirmative défense, 
set-off, or counterclàim propounded in the answer. They also çon- 
tend that under rule 30 the answer dénies the allégations of the pé- 
tition, and therefore the petitioners are put to their proofs. 

[2] If effect is to be given to rule 30, it seems to me the answer 
dénies the allégations of the terms and conditions of the purchase, the 
existence of the written contraçt, and the exécution of the contract by 
the bankrupt named, and, under rule 31, issue on thèse points was 
made, and must be supported by testimony by the petitioners. 

[3] It is contended on the part of the petitioners, in effect, that 
thèse receivers are the successors in title to the bankrupt, acquiring 
possession of the truck, and therefore they cannot allège a want of 
knowledge of the mode of such acquiring; but this I do not think is 
tenable in this case. Thé receivers are officers of the court, appointed 
to conserve the property, and are not successors in title to the bank- 
rupts, nor charged with notice of how or by what means such pos- 
session or title was acquired. The principle contended for may ap- 
ply to the identity of the truck as it is described by number, etc., and 
being in the possession of the receivers an examination would dis- 
close its identity. 

I hâve passed over the first contention of the receivers, because, 
even if the motion to strike could be made to perform the function 
of an exception for insufficieney, under the old practice the motion 
would stiir hâve to be denied. 

The motion to strike the answer will therefore be denied. 
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In re OVERSTREET. 

(District Court, S. D. Florida. April 14, 1920.) 

Bankniptcy <S=»415(^) — Application to vacate order dismissing pétition for 
discharge denied for lâches. 

An application to vacate an order dlsmissing a pétition by an involun- 
tary banlcrupt for discharge, made nlne years after the filiug of the péti- 
tion for discharge and flve year« after the mailing of the order dlsmissing 
It, will be denied for lacUes, where the baukrupt waited for over three 
years after iearnlng of tlie dismissal wfthout taicing any action. 

In Bankruptcy. Proceeding against W. S. Overstreet. On pétition 
for vacation of an order dlsmissing the pétition for discliarge. Péti- 
tion denied. 

Fred B. Noble, of Jacksonville, Fia., for bankrupt. 
R. H. Rowe, cf Madison, Fia., for certain creditors. 

CALL, District Judge. On November 24, 1919, pétition was present- 
€d to the judge of this court praying that an order dlsmissing the péti- 
tion for discharge, made July 14, 1914, be vacated, and pétition for dis- 
charge be reinstated. A short chronological statement of the facts 
shown by the record in the clerk's office is as follows : 

March 30, 1909, certain creditors filed an involuntary pétition in 
bankruptcy against the petitioner, W. S. Overstreet. April 20, 1909, 
adjudication in bankruptcy and référence made. March 23, 1910, 
pétition for discharge was filed by the bankrupt. April 30, 1910, spéci- 
fications of objection were filed by certain creditors. June 6, 1914, 
the référée filed his record in the case, closing up the case, and showing 
payment of dividends to creditors. 

The act of bankruptcy alleged in creditor's pétition was that within 
four months, while insolvent, the debtor delivered to his brother, 
brother-in-law, and two other persons, known as the Southern Salvage 
Company, nearly ail of his entire stock of goods, in fraud of his credi- 
tors. This stock, together with the stock in possession of the debtor, 
was taken possession of by the trustée, and sold under order, and the 
proceeds paid to the creditors in dividends, less the costs of the bank- 
ruptcy proceedings. 

The excuse for the long delay in taking any action by the bankrupt 
is that the attorney representing him was taken ill in 1912, and after 
a protracted illness died in the latter part of that year ; that he did not 
learn of such death until the year 1916. Thus, after the lapse of five 
years since the making of the order dismissing the pétition for dis- 
charge, and nine years after the filing of the same, and spécifications 
of objections to such discharge, this court is asked to vacate the order 
dismissing the application for discharge. 

I am inclined to think that the making of the order was error, and 
that, upon appeal, such order would hâve been reversed ; but no such 
action was taken, nor was any application made to the court to vacate 
same after the bankrupt became aware of it, until the expiration of 
more than three years. It seems to me that the existence of such lâches 

^csFor other cases see eame topic & KET-NVMBBR In ail Key-Numbered Dlgesta £ Indexes 
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on the part of an involuntary bankrupt does not recommend the péti- 
tion to the favorable considération of tlie court, admitting for the 
moment — which I do not décide — that the court has the authority to go 
back five years and correct errors in proceedings in bankruptcy. 
Pétition will therefore be denied. 



UNITED STATES v. MOONEY, Mercantile Appraiser, et al. 

(District Court, E. D. Pennsylvania. Docember 7, 1920.) 

No. 2049. 

Courts <&=»362(4) — Fédéral court will not enjoin imposition of license tax 
on fédéral corporation ineorporated in state. 

Where a corporation orgaiiized by the United Statps for war purposes, 
but ineorporated undér the laws of a state to give it légal standing to 
sue and be sued, as incidental to its govemnient activities established a 
restaurant open to the public, a fédéral court will not entertain a svfit to 
enjoin the authorities of the state from impoaing a license tax on it as a 
restaurant keeper, when it has full opportunity under the state laws to 
contest its liability in the state courts. 

In Equity. Suit hy the United States against James E. Mooney, 
Mercantile Appraiser, and others. Decree for défendants. 

Charles D. McAvoy, U. S. Atty., and Wm. Y. C. Anderson, botb jf 
Philadelphia, Pa., for U. S. Shipping Board. 

Wm. I. Schaffer, vVtty. Gen., and A. L,. Shay, Deputy Atty. Gen., of 
Pennsylvania, for défendants. 

DICKINSON, District Judge. This cause, in respect to the sum 
involved, is of no importance to either of the parties. There is, how- 
ever, thought to be a principle of law involved of suiîFicient importance 
to justify the trial of the cause and to hâve it determined by the court. 

There are two questions first arising out of whàt led up to this 
proceeding, which are best disposed of by a short outline statement of 
the facts. Without attempting an accurate statement of the relations 
between the United States and the corporations and persons who are 
in this controversy with the défendants, it will suffice to make the 
gênerai statement that the United States, as part of its war activities, 
created certain boards, and called to its assistance certain corpora- 
tions charged with the construction of ships and otherwise building up 
and supporting a merchant marine. 

The gênerai plan of the scheme adopted was the organization of 
what is commonl}^ known as the Shipping Board, the Emergency Fleet 
Corporation, and corporations which had directly in charge the con- 
struction of vessels. One of the latter was the Merchant Ship Build- 
ing Company. This last-named corporation secured a location and 
built a ship-building plant in the outskirts of Bristol, Pa. The scheme 
embraced thèse private organizations as having nominally an inde- 
pendent existence, with the right to issue stock, as corporations or- 
dinarily possess the right to do. In reality, however, they were in 
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practical effect nothing more than agencies of the United States, and 
the United States supplied ail their capital, and was the owner of their 
entire issue of stock, except perhaps a few shares, which were held 
by individuals purely for organization purposes, or for the purpose 
of complying with the laws of the state of their formai incorporation. 

The Merchant Ship Building Company is thus in form a corporation 
of the State of Delaware, having a charter issued by that state. It was 
found to be practically and absolutely necessary for the corporation, 
in addition to the ordinary work of building ships, to extend its ac- 
tivities in order to meet the problems of the housing and living needs 
of its employées. Out of this necessity grew the building of houses 
and the establishment of a restaurant. In order to maintain the morale 
of the working force, it was further found to be. practically necessary 
to provide the men with means of entertainment when not actually 
employed at work. 

A town grew up around the plant thus located, to which was given 
the name of Harriman. It is some little distance from Bristol. Visi- 
tors to the plant on business or otherwise could find no eating accom- 
modations other than that maintained in connection with the ship- 
building Works. Out of this situation there grew up the practice of 
giving dances and other functions, to which the gênerai public were 
invited, and to open the restaurant to the gênerai public, by offering 
its facilities to dinner parties and other functions. The Merchant Ship 
Building Company is the real plaintifï in the instant case, and is here- 
inafter called plaintifï. 

The mercantile tax appraiser, acting under authority of the law of 
Pennsylvania, assessed the plaintiflf as one engaged in the business of 
a restaurant keepèr. The purpose of this was to lay the basis for the 
levy of a tax or the collection of a license fee. This is essentially an 
excise tax, which is levied against and paid by those engaged in a mer- 
cantile or commercial occupation or business. 

The laws of Pennsylvania provide for a contest of the right of the 
state to thus tax a particular individual by the allowance to him of a 
séries of appeals, hrst to the county treasurer, and from any adverse 
judgment rendered by him to the proper court of common pleas, and 
frôm any adverse judgmetit there to the Superior Court, and thence 
by allocatur to the Supi-eme Court of the state. Before the person at- 
tempted to be taxed becomes liable to the payment of the tax he thus 
receives the full benefit of due process proceedings. This plaintifï 
pursued the rights thus given it under the laws of Pennsylvania as far 
as a judgment rendered by the county treasurer, who adjudged it to 
be liable for the tax. No appeal was taken to any court of common 
pleas, but instead thereof the plaintifï had recourse to the proceedings 
now before us. 

It has already been found by this court in other cases that the plain- 
tifï corporation is not the United States, and, in conséquence, may sue 
and be sued as a private corporation. It has also been held that, as 
ail the stock of the corporation is owned by the United States, and 
ail the moneys employed in the activities of the plaintifï are supplied 
by the United States, and ail the moneys which flow to the plaintifï 
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are received by it as the moneys of the United States, so far as those 
activities concern the war ptirposes of the United States, in the fur- 
therance of which the plaintitt is engaged as the agent of the United 
States, ail such moneys and the property purchased therewith or pro- 
duced for war purposes, is the property of the United States, and as 
such may be the subject of larceny. . 

A further conséquence follows as hereinafter stated. The plaintifï 
itself has practically accepted and applied the principles of law involv- 
ed by becoming incorporated in compliance and in cohformity with 
laws of Delaware, so as to ha,ve existence as a légal person, and caus- 
ing itself to be registered in compliance and in conformity with the 
laws of Pennsylvania, in order that it might lawfully engage in busi- 
ness to be transacted within the latter state. The plaintiff, in consé- 
quence, may be regarded as having something of a dual personality, 
in the respect that it may act individually as a person and for itself 
alone, or it may act as the agent of the United States, and wholly for 
the United States, having received authority to so act. It may also 
act during a given time alternately or substantially simultaneously, 
both for itself and for the United States as its agent. 

There is not only nothing unusual in the supposititious situation thus 
presented, but it is the usual one, although not one necessarily présent. 
A broker, attorney at law, artisan, or corporation may be brought into 
the war or other activities of the government to do for the govern- 
ment what they might hâve donc for themselves. Assuming the laws 
of the state required of ail persons engaged in the occupation or busi- 
ness suggested by thèse désignations of the persons in government em- 
ploy that they should be licensed and pay a license fee or excise tax, 
that the state sought to enforce thèse laws, and that the individuals 
concerUed denied themselves to be subject to such laws, we hâve be- 
fore us a situation which présents the questions involved in the instant 
proceeding. 

What are the rights, as individuals, of the persons employed? In 
what way is the United States concerned, and, so far as it is concern- 
ed, how are the rights of the state and of the individuals afïected there- 
by? The right of any one of thèse individuals would be to deny lia- 
bility to the payment of the tax. If he wished to secure the right to 
follow the occupation or business in question outside of what he did 
for the United States, we assume his liability to the tax could not be 
sùccessfully denied. If he wished to confine his activities to what he 
did for the United States, we will assume he need not be licensed, and 
hence would not be liable to the tax. In what différent position is he, 
so far as afïects his légal status, from one who is assessed as engaged 
in an occupation or business, who dénies that he is so engaged? An 
answer to this question leads us to the second question propounded. 
How is the United States afïected by or in any way concerned with the 
fact that he is taxed or not taxed? 

; The only answer which suggests itself is the answer made by plain- 

tifï's counsel, which in efïect is that the employée of the United States 

' is thereby interf ered with and hampered in what he does for the United 

States. In a far-fetched sensé this is true; but it is more of the truth 
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of fiction than of the realities of life or of the présent facf situation. 
The trolley company which exacts of an employée of the United States 
the payment of. car fare, and refuses to take him to his place of em- 
ployment unless the fare is paid, hampers and interfères with the 
opérations of government to the same extent in theory, and if the em- 
ployée does not happen to hâve his car fare with him interfères in a 
far more practical sensé. It would never be contended, however, that 
the United States was concerned in any way in any litigation which 
may grow out of the relations between its employées and the trolley 
company. 

The conséquence of the United States pressing its undoubted right 
to intervene to the limit of what may afifect it in the remote and in- 
direct way indicated would be to raise situations with which it would 
be impracticable to deal, even if they did not become ludicrous. The 
United States might, of course, become directly involved, and this 
brings us to what was bef ore referred to as a coroUary to the proposi- 
tions laid down in the cases already ruled. An illustration would be 
aflforded by the situation presented, if the tax authorities sought to 
collect any judgment obtained against an employée by the issuance of 
an exécution and levy thereunder upon property of the United States. 
Such an interférence with the property of the United States would, 
bf course, not be permitted. The levy even upon property of the tax- 
payer while in use in the service of the United States might also be 
f orbidden. The question recurs, however : How is the United States 
affected by either the mère levy and assessment of the tax or the entry 
of a judgment for the tax? The, as it seems to us, obvious answer to 
this question brings us in turn to the final, and we think eontroUing, 
question in the instant cause, which is: Should this court entertain 
jurisdiction of it? 

The question may be discussed under the head of the power of the 
court or that of the propriety of the exercise of the power. As a dé- 
niai of propriety is just as décisive of the cause as a déniai of power, 
there is no occasion to inquire whether or not we hâve the power. The 
question of propriety arises, because the interests of two governments 
are involved — that of the state directly and clearly, and that of the 
United States by assuniption, if any question is properly before us. 
There are no rights of which governments are more jealous than 
those involved in the assertion of the power to tax. This is because 
the power is vital to their existence. In a System of government, such 
as ours, in which every citizen of the United States may be, and with 
few exceptions is, a citizen of some state, the avoidance, whenever 
possible, of ail conflicts of jurisdiction, or even of occasion for con- 
flict between the officiais, including the courts of the United States and 
those of the several states, is not only désirable, but almost a necessity. 
When the right of any one is involved, and cornes before either a 
court of the United States or of a state to be declared, it is the duty 
of the court to adjudge the right and exert ail its powers to enforce 
it, no matter what the conséquences may be, or even if there be a con- 
fiict, which every one would déplore. The hand of no chancellor, 
however, can be so far forced as to be the cause of a conflict which 
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both should and can be averted, and may be averted, without any- dé- 
niai of any right, fegal or équitable, which the parties may hâve. 

One of the pôwers of government, vvhich is indeed a right which is 
possessed by each state, is the power to tax its citizens, lessened only by 
the part necessarily surrendered, the assertion of which would im- 
pinge upon the sovei'eign powers of the United, $tates^ We hâve more 
or less remote analogues in those laws of the several states by which 
they hâve consented to their citizens' becoming members of organiza- 
tions which possess wjthin certain limitations the powers of government 
over their membership. When any question affecting the relations be- 
tween such members and the governing organization in respect to the 
assertion of any of the powers of government arises,any complaining 
rriember is' required to exhaust the remedy afforded by his right to ap- 
peal to the tribunals of his organizatjon before a court sitting as a 
court of equity will afford him any relief. This plaiptiff had, under 
the State law, not only the right to successive appeals, such as already 
pointed ont, before any assessment could be made ; but after the as- 
sessment is thus made and the. tax levied, so far as its sum js fixed, 
no tax can be exacted unkss an action for it is brouglit, which goes 
through ail the forms and steps of a common-law action, including ap- 
pellate process. Beside ail this, if what is called a fédéral question 
arises, he has the choice of raising the question in the state court, and, 
if ruled adversely to him, to take his appçal from the judgment of thé 
highest appellate state courts, or, if any ground for removal to the 
courts of the United States exists, to remove the cause as soon as 
brought. 

The. power we are asked to exercise is one directed against the very 
vitals of the sovereignty of the state, and one which almost certainly 
must lead, if established, to conflicts between the courts. Without 
irttending any pun, why should such a conflict be courted ? The poHcy 
of avoiding it, even if the power to provoke it exists, has frequently 
been recognized, and indeed has congressional récognition, in the acts 
of Congress conf erring spécial powers upon the District Courts, when 
it is necessary to protect officiais of the United States from interférence 
when in the performance of their duties, and also in the other acts 
withholding from the court, when acting through a single judge, from 
the right of issuing mandatory orders in some instances. 

As it thus clearly appears that there is no occasion for this court to 
interpose between the state taxing authorities and the Merchant Ship 
Building Company, the real plaintiff, ^ye décline to interfère, and dis- 
miss the bill for want of equity, with costs to défendants. 
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CORNELI V. MOORE, Internai Revenue Collector. 

(District CoUrt, B. D. Missouri. December 11, 1920.) 
No. 5519. 

1. Equity <S=>363 — Motion to dismiss bill confesses facts well pleaded. 

Motion to dismiss plaintiff's bill in effect confesses ail facts in tlie bill 
which are well pleaded. 
3. Intoxicating liquors <^=>138 — Tr£U»sportation for beverage purpoSes for- 
bidden. 

The transportation of liquor for beverage purposes, except by permit- 
tees, is forbidden by the Volstead Act. 

3. Evidence <Ê=>34 — Judicial notice taken of duration of opération of Wartim© 

Prohibition Act. 

The court will judlcially notice whether Wartime Prohibition Act 
Nov. 21, 1918, continues in force. 

4. Internai revenu© ®=24 — Internai revenue coiiector cannot iawfuliy accept 

taxes on and deiiver warehoused liquor for beverage purposes. 

Wartime Prohibition Act Nov. 21, 1918 (Comp. St. Anu. Supp. 1019. 
g 311511/121), prohibiting durlng its qontinuance the removal, for 
beverage purposes, of distlUed splrlts held in bond, precludes an internai 
' revenue collector from accepting taxes on a barrel of vi'hisky stored in a 
bonded governnient warehouse, of which he is custodian, and affixing 
thereto and canceling the proper revenue stamps and delivering the barrel 
to the owner, a private individual, for tlie purpose of transporting it to 
hls dwelling to he there used as a beverage for himself, his fâmlly, and 
guests. 

5. Internai revenue '©='24 — Right to delivery of liquor in bond conflned to 

permittees. 

llnder Volstead Act, tit. 2, S 6, prohibiting the transportation, etc., 
of liquor withput a permit, a collector of internai revenue, having the 
custody of liquor in a bonded warehouse, is not allowed to accept any 
money as taxes on such liquor from, or to affix and cancel stamps thereôn 
for, or to deiiver such liquor to, any persons except those who pïesent to 
him a permit issued by the Commissioner of Internai Revenue. 

In Equity. Suit by Charles Corneli against George H. Môore, Col- 
lector of Internai Revenue of the United States for the First District 
of Missouri. On motion to dismiss plaintiff's bill. Motion sustained. 

ElHott W. Major and Glendy B, Arnold, both of St. Louis, Mo., for 
plaintiff. 

James E. Carroll, U. S. Atty., of St. Louis, Mo., for défendant. 

PARIS, District Judge. Plaintiff sues by injunction to compel de- 
fendant, as collector of internai revenue of the First collection district 
of Missouri, to accept the taxes on, affix thereto and cancel the proper 
internai revenue stamps, and to deiiver to plaintiff possession of, a 
certain barrel of whisky, now stored in a bonded government ware- 
house in the city of St. Louis, Mo., which whisky in said warehouse 
is in the custody of the défendant. Défendant moves to dismiss the 
bill of plaintiff because of lack of equity therein. 

This motion is bottomed whoHy on the assumption that, under the 
provisions of the Volstead Act (41 Stat. 305) and other applicatory 
statutes, plaintiff has no right to the possession of this barrel of whisky, 

<g:=jFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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and défendant, as cpllector, has no authority to accept the payment of 
the tax, or affix and cancel stamps evidencing such payment, or to 
deliver such whisky to plaintiff. I do not understand that the procé- 
dure hère, or the nature of the remedy, is questioned. If there be 
such question, the point may be laid aside, until it be ruled that the 
right contended for exists; thereafter I can examine into the reserved 
question of the remedy. 

£1] It.is unnecessaryto say that the motion to dismiss has the effect 
to confess ail facts in the bill of plaintiff which are well pleaded. 
Thèse facts, as gleaned from the bill, run substantially thus: Plaintiff 
bought in the month of September, 1916, and now owns, a certain bar- 
rel of whisky. This whisky is now in a so-called bonded warehouse of 
the United States, situate in the city of St. Louis, and is contained in 
a certain barrel which plaintiff definitely and sufi&ciently describes. 
This barrel of whisky contains 331/2 gallons, on which the tax due the 
United States is $214. Plaintiff desires to pay this tax, hâve affixed 
to the container and canceled the necessary stamps evidencing such 
payment, and obtain possession and control of this barrel of whisky, 
for the purpose of transporting it to his own private dwelling in St. 
Louis, and there using it as a beverage for himself , his family, and his 
bona fide guests. Défendant is the officiai custodian of ail whisky in 
the warehouse in question, and has in his possession the keys to such 
warehouse, and has refused to allow plaintiff to obtain possession of 
his said wJiisky, or to accept the tax due thereon, which plaintiff has 
tendered, or to affix thereto and cancel ail such revenue stamps as are 
required by law. ' 

Upon the facts, admitted in the mode stated above to be true, the two 
questions which. come up for judgment are: (a) Whether the Volstead 
Act and other laws now in force will permit défendant to accept pay- 
ment of the tax tendered, affix and cancel the revenue stamps required 
by law to be affixed to whisky on its removal from bond, and to deliver 
to plaintiff the whisky in controversy ; and (b) whether on such deliv- 
ery plaintiff may lawfully transport this whisl<y to his private dwelling 
for the sole uses and purposes above stated. 

[î] When an exactly similar and equally strong case for plaintiff 
was lately before me (Corneli v. Moore, 267 Fed. 456), I was of the 
opinion, which I still hold, that the transportation of liquor for bever- 
age purposes is forbidden by the Volstead Act, except by permittees. 
The Volstead Act, both by its explicit language and under interpréta- 
tion by rules of statu tory construction, which hâve not even been 
doubted by any respectable court for 100 years, plainly forbids any sort 
of transportation of intoxicating liquor, except by a permittee, and 
then only for médical uses or sacramental purposes. To thèse views I 
am constrained to adhère, except in so far as the ruling made by the 
Suprême Court of the United States in the case of Street v. Lincoln 

Safe Deposit Company et al., 254 U. S. , 41 Sup. Ct. 31, 65 L. Ed. 

(not yet officially published), decided on the 8th day of November, 

1920, may hâve had the effect, if at ail, to encroach on or overrulè the 
opinion announcèd by me in the former Corneli Case. 

The facts in the Street Case are sui generis; peculiar, in short, to 
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themselves. So regrettably narrow are they that it is hardly probable 
that 100 other cases exist wherein the facts are precisely similar. 
Street had rented, before the Volstead Act took effect, a room from 
the Safe Deposit Company, to which room he held the key, and as to 
which he possessed the undisputed and unrestricted right of ingress 
and egress. In this room he had stored a surplus of liquor, which had 
been lawfully manufactured, and lawfully obtained by him, before the 
Volstead Act became effective. He deposited this liquor in this room 
for safety's sake, and perhaps for lack of room to store it in his dwell- 
ing. Ail this he did before the 16th day of January, 1920. The Safe 
Deposit Company, from which Street rented this storage room, on 
threats made to it, after the effective date of the Volstead Act, by one 
Porter, the local prohibition enforcement officer, threatened to deliver 
this hquor to Porter for confiscation, and, as forecast. Porter was 
himself making threats and efforts to obtain this liquor in order to 
confiscate it. In order to prevent the threatened delivery to Porter by 
the Deposit Company, and to prevent Porter from confiscating this 
liquor, Street, averring his intent to use the liquor only in his own 
dwelling as a beverage for himself, his family, and his bona fide guests, 
sued by injunction and prevailed in the Suprême Court, though cast 
below. 

In ruling that Street was entitled to enjoin the threatened delivery 
to Porter and confiscation by him, the Suprême Court of the United 
States held that the same right exists to transport liquor from such 
private place of deposit by the owner to his dwelling as exists to trans- 
port such liquor (under a ruling of the Commissioner of Internai Rev- 
enue mentioned by the court arguendo) from one bona fide dwelling to 
another, upon a change of résidence. Thus it is seen that ail the Street 
Case décides is (a) that liquor when deposited for safe-keeping, before 
the effective date of the Volstead Act, in a private place of deposit, 
cannot be confiscated under the provisions of the Volstead Act, when 
such liquor is intended in good faith for the owner's own personal use 
as a beverage, to be drunk in his dwelling by himself, his family, and 
his bona fide guests ; and (b) that such liquor may be lawfully trans- 
ported by the owner from the place of private deposit to the owner's 
dwelling for the use and purpose stated. 

The Suprême Court did not discuss or consider the effect either of 
title 2, section 6, of the Volstead Act, or of the provisions of the Act 
of November 21, 1918 (40 Stat. 1045), upon a person standing in the 
shoes of the plaintiff at bar. But by the very broadest inference, arising 
from the analogous situation to which the court referred, a permit 
to transport must be gotten by Street. The court in efïect holds that 
the facts existing fully warrant the issuance to Street of such permit 
to so transport. 

Title 2, section 6, of the Volstead Act, supra, says : 

"No one shall manufacture, sell, purchase, transport or preseribe any 
liquor wlthout first obtainlng a permit from the commissioner so to do." 

The Act of November 21, 1918, commonly' called the Wartime 
Prohibition Act, provides among other things; 
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"That after Jnne 30, 1919, untll the conclusion of the présent war and there- 
after until the termiimtion of demobilizatïoii, the date of whlch shall be dé- 
terminée! and proclaiuied by the Président of the United States, • • * no 
distilled spirits held in bond shall be removed therefrom for beverage pur- 
poses." Oomp. St. Ann. Supp. 1919, S 8115ii/i2f. 

[3, 4] Taking the last statute first in the discussion : With référence 
to it the Suprême Court of the United States held in the case of Hamil- 
ton V. Kentucky Distilleries Co., 251 U. S. 146, 40 Sup. Ct. 106, 65 L. 
Ed. 194 (decided December 15, 1919), that the provision quoted above 
from the Act of November 21, 1918, was then in force. I judicially 
notice that nothing has since occurred to change the status existing 
when the Hamilton Case was decided. The Suprême Court also held 
in the Hamilton Case, supra, that the adoption of the Eighteenth 
Amendment did not operate to repeal the Wartime Prohibition Act. 
It fairly and inevitably follows, it seems to me, that by the statute last 
above quoted alone the défendant is precluded from doing at this time, 
and forbidden to do, the things which this bill seeks to compel him 
to do. 

[5] Referring briefly to the seeming efïect of title 2, section 6, of 
the Volstead Act, supra, and particularly to that part of the same 
which I quote above, I am forced to conclude that this section also 
precludes plaintifï, under the bill filed, from the relief prayed for. 
It is apparent that, since the manufacture of whisky for médical pur- 
poses is clearly contemplated by the Volstead Act, it is or will become 
the duty of the collectors of internai revenue of the several districts 
to accept payment of taxes, issue stamps therefor, affix and cancel such 
stamps, and deliver possession of liquor designed for médical purposes 
to the owners thereof. But I am forced to take the view that the 
effect of the language I quote from title 2, section 6, supra, of the 
Volstead Act, is to limit the persons who may pay taxes and who inay 
désire to hâve revenue stamps afiSxed to whisky owned or manufactur- 
ed by them to such persons only as hold permits from the Commis- 
sipner of Internai Revenue pursuant to said title 2, section 6. In short, 
the effect of this section obviously seems to be that the collector of in- 
ternai revenue is not allowed to accept any money as taxes from, or 
to affix or cancel stamps for, any persons, except those who présent 
to. him a permit issued by the Commissioner of Internai Revenue, to 
make, transport, or possess liquor. It seems clear from this section 
that the possession of such a permit by plaintifif is a condition pré- 
cèdent to the authority of the défendant hère to perform the acts which 
it is hère sought to compel him to perform. Plaintifï neither possesses 
such a permît, nor does he plead any facts with relation thereto. If 
it should be conceded then, merely for the sake of argument as con- 
tended by plaintiff, that his mère right to transport this whisky to his 
home from a bonded warehouse is decided by the Street Case, never- 
theless^ in the face of the two other things which I mention above, this 
court is precluded from granting plairitiff the desired relief. 

It follows, therefore, that the motion to dismiss plaintiff's bill ought 
to bç sustained. Let it be so ordered; 
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In re PONZI et al. 

(District Court, D. Massachusetts. November 12, 1920.) 
Nos. 28063, 28072. 

1. Bankruptcy 'S=391(2) — Evidence held to support referee's flndings that 

respondents were net partners. 

In involuntary bankruptcj proceedings agalnst three respondents, al- 
leged to be partners, évidence held to support the referee's flnding that 
tvvo of tlie respondents were not partners of tlie third, who had already 
been adjudicated a bankrupt, althougli tlie third had flled a certificate of 
partnership, which lie testifled was without the Unowledge or consent 
of the supposed partners. 

2. Bankiiiptcy <^='98 — Conclusions of référée entitled to vveight. 

In involuntary bankruptcy proceedings, the conclusions of the référée, 
who saw the witnesses and heard them examined, are entitled to much 
weight. 

3. Bankruptcy <^=>91(3) — Evidence held not to show respondent was partner, 

not with standing his claini of partnership. 

In involuntary proceedings in bankruptcy agalnst two respondents, 
évidence held to sustain the referee's conclusion that one of the respond- 
ents was not a partner of the otlier, tliough lie had recovered money in a 
suit in equity in the state court on the claim that he was a copartner. 

In Bankruptcy. Separate pétitions for involuntary bankruptcy 
against Charles Ponzi, John S. Dondero, and one Bertollotti, as copart- 
ners, and against Charles Ponzi and Joseph Daniels, as copartners. 
Pétitions dismissed as against ail respondents, except Charles Ponzi. 

The following is the opinion of Olmstead, Référée: 

On the 9th day of August, 1920, an involuntary pétition was filed in said 
court against Charles l'onzi individually. To said pétition an answer was 
filed by one Mil ton Benjamin, alleging a partnership consisting of said Ponzi, 
.Tohn S. Dondero and Gugliolmo P.ertollotti. On August 12, 1920, a second pé- 
tition was tiled by said Milton Henjamin and other credltors against said al- 
leged partnership. On August 16, 1920, a third pétition was flled against 
said Ponzi and one Joseph Daniels, alleging them to be partners. Thèse three 
pétitions were specialiy referred to nie to report and tind the facts as to ail is- 
sues raised by the pleadings. 

The three issues to be coiisideved are partnership, insolveney, and acts of 
bankruptcy. It was admitted by counsel and I tind that in ail three pétitions 
there existed creditors having claims in excess of ?.'>00, and that the principal 
debtor, Mr. Ponzi, owod more than $1,000. On the Issues of insolvency and 
acts of bankruptcy a jury trial bas been clainied. The issue of partnership 
may be deterinined by the court without a jury, and I proceed to consider 
this issue first. I tind the following facts : 

About 18 years ago the re.spondent, Mr. l'onzi, an Italian formerly residing 
in Rome and Parmo, Italy, came to this country. While in Parma his landlord 
had been one Guglleluio Bertollotti, who was then about 70 years of âge. 
Prior to December, 1919, Mr. Ponzi had been engaged in an import and export 
business, but with no great success. During this moutli he decided to enter 
upon a new venture, and sought assistance from one Joseph Daniels, a fellow 
countrynian, from vidiom he had prevlously purchased furniture. He explained 
to Mr. Daniels the nature of his new business, and his reasons for his belief 
that it would be profitable. Hc borrowed from Mr. Daniels $200 on a note 
which was subsequeutly paid at matuaity. Prrt of the proceeds of this note 
was uscd in the payment of his furniture, but a snialler portion was received 
by him in cash or check from time to tinie from Mr. Daniels. I find that Mr. 

<@=3For other cases sec same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Ponzl never agreed with Mr. Daniels that he would sliarc any profits witli liim 
In liis future business ; his explanatious being rather dirccted to assurins 
Mr. Daniels of the securlty of liis loan, although Mr. Ponzl said that he was 
ivilling at ail tlmes to accept Mr. Daniels as an investor and to treat liim 
like other investors. 

The exact nature of the business was not disclosed in court by Mr. Ponzi, as 
whenever pressed on this point he raised his constitutional privilège agalnst 
giving any testimony whicli might hâve a tendency to incriminate him. He did 
employ agents, who induced people to loan him money from time to time, 
with a promise in the notes issued therefor of a 50 per cent, profit at the end 
of 90 days. At first notes of différent colors were issued for différent de- 
nominations, but beglnning in March, 1920, the séries of notes thenceforth 
issued was of a yellow color. 

On February 24, 1920, a Mr. John S. Dondero, whose wife was an aunt ol 
Mrs. Ponzi, had invested the sum of $2,000, which finally by repeated reinvest- 
ments increased to the sum of about $80,000, as evidenced by notes payable to 
his wife. 

On Deeember 26, 1919, Mr. Ponzl, without consulting counsel, filed a certifi- 
cate In the city clerk's office, made out in his own handwriting, in complianco 
■ with ehapter 539 of the Acts of 1907, the title of which is as f oUows : "An 
act relative to recording names and résidences of persons engaged in or 
transacting business under names other than their own, either individually 
or as members of flrms or partnerships." In this certificate Mr. Ponzi stated 
that he was the sole manager of the business which he had seen fit to con- 
duct under the name of the Securities Exchange Company, and gave its place 
of business as 27 School street. 

On March 12, 1920, he filed a similar certificate, made out in his own hand- 
writing, in which he named John S. Dondero and Guglielmo Bertollotti as 
participants, and uimself as manager. I am of the opinion that this statute, 
as its title would seem to indicate, was not intended to establish partnerships ; 
the requirements of partnerships being regulated by other statutory enact- 
ments. I flnd, as testifled by Mr. Ponzi, that his objeet in flling the second 
ceriiiicate was to forestall an attachment which he feared might be made by 
the Fidelity Trust Company, to which he was indebted. This appréhension 
appears to hâve been realized, for three days later a suit was brought by said 
trust Company for a portion of its debt, which was subsequently satisfied July 
14th, on exécution. 

The évidence clearly shows that Mr. John S. Dondero was an agent, receiv- 
ing for moneys brought in and invested a commission of 10 per cent. He was 
authorized to employ subagents, with whom he divided his commissions, but 
who were not otficially recognized by the Securities Bxchange Company. 

Up to Aprll, 1920, Mr. Ponzi seems to hâve kept the accounts himself by 
a System of cards. In Aprll he employed a Miss Meli, and later on, as the 
business grew to a great volume, there were employed about 30 in the oflice. 
He also had an olflce on Hanover street, next to the Daniels & Wilson Furni- 
ture Company, and later had an office in the building of the Hanover Trust 
Company, on the corner of Washington and "Water streets. Miss Meli was 
his confidential clcrk, and seems to hâve had pretty gênerai charge of the 
'business. She was a truthful witness, and testified that Mr. Dondero was 
an agent, and was at the office almost every day, occupying an outer room, 
however, and having no desk with Mr. Ponzl, who occupied the rear office. 
She had never heard Mr. Pouzi refer to Mr. Dondero as a partner, nor had 
she ever received any instructions from him, or heard him giving orders as 
a partner. Mr. Ponzi denied that Mr. Dondero and Mr. Bertollotti were his 
partners, and testifled that his only objeet in flling the March certificate was 
to escape a possible attachment. 

Mr. Dondero himself testifled that he never was a partner, and, when he 
learned in July of the flling of the certificate in March, he protested to Mr. 
Ponzi, and Mr. Ponzi assured him thàt he would take his name ofC the certifi- 
cate at tjie earliest possible date. 

Counsel for the answering creditor in the first pétition and for the peti- 
tioners in the second pétition strenuously contended that the flling of the sec- 
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ond certiflcate amounted to a holdinR-out of Messrs. Dondero and BertoUotti, 
as partners ; that it was in elïect a partnership by conduct or estoppel. But 
such kinds of partnerships are not favored In bankruptcy. In Re Hudson 
Olothing Co. (D. 0.) 148 Fed. 305, 307, Judge Haie says: "When fédéral 
courts hâve construed the law of partnership as it pertains to bankruptcy mat- 
ters, they hâve held that a mère holding-out of partnership Is not eufficient 
to warrant an adjudication ; otherwise, a bankrupt might become liable to 
some ereditors and not liable to others, and the proceedings in bankruptcy 
mtght be good as to some and vold as to others. Partnership In faet must be 
actually proven in order to sustain an adjudication." 

In Re Kenney (D. C. N. T.) 3 Am. Bankr. Rep. 353, 360, 97 Fed. 554, 559, 
Judge Brown says : "The varions provisions of section 5 of the Bankruptcy 
Act, as respects partners, show that it bas référence to a partnership between 
the parties, * » * and not a partnership as to ereditors only, without 
any possible joint estate." 

The évidence also showed that in the month of June letters were written 
to the bank commissioner of the state of New Jersey, the Passaic National 
Bank, and the commissioner of corporations for the commonwealth of Massa- 
chusetts, In answer to inquiries as to the nature of the business, stating that 
the business was conducted under the name of the Securities Exchange Com- 
pany by Mr. Charles Ponzi alone or as manager, that he was the sole owner, 
and that it was a one-man concern. 

I flnd that Mr. Guglielmo BertoUotti, mentloned in the March certiflcate 
as of Parma, Italy, and who at this time would be nearly 90 years of âge, 
was probably dead, and Mr. Ponzi testified that he believed he was dead 
when he put his name in the certiflcate. I accordingly flnd that this alleged 
partnership consisting of Mr. Dondero, Mr. BertoUotti, and Mr. Ponzi never 
existed. 

The business, which was conducted by agents solely, eontlnued to grow. 
There was no évidence adduced before me that Mr. Ponzi, who was the sole 
proprletor, ever conducted his business by circulars and by the use of the 
mails. What indueements were held ont by agents to customers did not ap- 
pear In the testimony, except so far as they were revealed by statements 
made by witnesses other than Mr. Poflzl. About March 12, 1920, Mr. Ponzi 
bought more f urniture from Mr. Daniels. The latter testified that at the 
end of June he called on Mr. Ponzi and sought to sell him more furniture, 
stating that he had heard that he was making large sums of money and had 
"bought a swell house," and that he (Daniels) wanted some share In the 
•profits which were assured him as a return for the favor he did Mr. Ponzi 
by his loan of $200 in December last. Mr. Ponzi dénies that he ever had 
this interview, but Mr. Daniels says that when he got no satisfaction he 
went away and consulted his counsel, and that afterwards Mr. Isaac Harris 
was retained. On the 2d day of July a bill In equlty was brought in the su- 
perior court, alleging that Mr. Daniels had advanced to Mr. Ponzi funds with 
which to conduct his business, and that he was entitled to one-half the profits 
of the business and the right to inspect the books, in which suit an attach- 
meut by mesne process was made in the sum of $1,000,000, and In fact de- 
posits in varions banks aggregating over half a million dollars were seized. 
Negotiations were subsequently had between July 2d and August 6th to dis- 
solve the attachments by a bond. This resuit not having been attained, Mr. 
Ponzi sent word to Mr. Daniels, requesting an interview. Thereupon Mr. 
Daniels met Mr. Ponzi at his office in the building of the Hanover Trust 
Company on Washington street. A discussion took place as to the settlement 
of the suit. Mr. Ponzi was determined to settle it at any priée, as his af- 
faira were becoming desperate and he needed to release this large sum of 
jnoney from attachme7it, in order that he might make payments, although 
he had ceased to take In money on the 26th of July by virtue of an arrange- 
ment wlth the State and fédéral district attorneys and the Attorney General 
of the commonwealth. 

Mr. Daniels finally agreed to settle for $50,000. Mr. Ponzi immediately 
sent to the Hanover Trust Company and obtained $10,000 in cash and a 
certified check for $40,000 payable to Mr. Daniels. He and Mr. Daniels then 
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went to the Oosmopolitan Trust Company to secure the release of certain 
attachments ; his counsel, Mr. Fowler, having prepared the papers theretor. 
At the Cosmopolitan Trust Company the bank officiais were somewhat sus- 
picious of the settlement In the absence of counsel ; the name of Mr. Daniels' 
counsel appearing on the writ. It was arranged, therefore, that Mr. Harris 
should be notlfled, and he aceordingly repaired to the bank. After some 
angry discussion between him and Mr. Ponzl, Mr. Ponzi stated that it was 
necessary to make a settlement wlth Mr.- Harris in order to secure the release 
of the attachment, so the sum of $9,500 was paid to Mr. Harris in cash by Mr. 
Daniels, and an additional sum of $0,000 in cash was pald by Mr. Ponzi to 
Mr. Harris. 

In Mr. Daniels' testimony before me he practieally denied ail the alléga- 
tions of hls bill in equity. He denied that lie was a partner, or that he ever 
had or claimed the right to inspect the books, He had learned from agents 
and the newspapers of Mr. Ponzi's wonderful career and success, and my ex- 
planation of his conduct is that lie thought he might as well get some of 
the profits himself, and used this pretext for so doing. 

This whole transaction illustrâtes the possibilities of mesne attacliments 
as they exist in New England and nowhere else. In Peck v. Jenness, 7 How. 
612, 621, 12 L. Ed. 841, the Suprême Court of the United States says : "This 
species of process is peculiar to the New England States." Bond v. Ward, 7 
Mass. 123, 128, 5 Am. Dec. 28; Bouvier's Law Dlctionary (4th Ed.) sub. 
"Attachments," p. 163. The two latter authoritles explain the history and 
origin of such attachments. 

Mr. Ponzi denied that Mr. Daniels was in fact his partner. I aceordingly 
flnd that this alleged partnership never existed. 

As to insolvency and acts of bankruptcy, the petltioners , allège that the 
l'espondent made transfers of his property during July to certain creditors 
mentioned, and to varions other creditors whose names were unknown. I 
flnd as a fact that thèse transfers orpayments were made as alleged, and 
constituted the acts of bankruptcy. 

The Issues are: "Was Mr. Ponzi at the time of the payments insolvent?" 
and "Did Mr. Ponzl intend to prêter thèse creditors?" Sufficient has been 
stated above to show that Mr. Ponzi's business consisted at that time of borrow- 
ing sums of money f rom , investors at usurious rates of interest. It is to be 
observed in this connection that there is no law in Massachusetts against 
usury. Excepting a loan of less than .$1,000, it is lawful to eontract in writ- 
Ing for any rate of interest. B. L. c. 73, § 3; Id. c. 102, § 51. 

While Mr. Ponzi is not to be classed in the sanie category wlth a robber 
and burglari he was undoubtedly a élever manipulator, who took advantage of 
the credulity of the investing public, which in this instance is the usurer. 
The investors loaned their money for a return of the principal and 50 per 
cent, interest would seem themselves to be guilty of usury, if such existed. 
That Mr. Ponzl took advantage of a weakness and willingness of the com- 
munity to be victlmized is apparent, and sufflclent to condemn his acts. So 
long as the current of money continned to flow in, he could pay the flrst iij-. 
vestors with the receipts from the latter. It was another instance of robbing 
Peter to pay Paul, of wlilch the past affords examples. 

Mr. Edwin L. Pride aild Mr. Charles F. Rittenhouse, public aceountants, 
both testified that Mr. Ponzi had no regular business, that they could dis- 
cover no source of profit, and that from the time of his venture in December 
down to the period of August Oth, when the pétition was filed, he was at no 
moment solvent. This view was obtained from a careful inspection of his 
books and records. The great bulk of payments was made in July and Au- 
gust, when his assets and payments had reaclied millions. Both aceountants 
stated that he had issued notes in excess of $14,000,000, and had made pay- 
ments of about $9,000,000 ; that his outstanding liabilities, at or , about the 
time of fiUng the pétition, were $0,948,267.88. To meet this liability of 
nearly $7,000,000, Mr. Rittenhouse submitted a list of assets showing the 
grand total of $2,195,685.50. Mr. Ponzi in a statement in court trled to meet 
this situation by claiming that lie had paid $9,500,000, instead of about 
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58,000,000, stated by Mr. Pride ; tliat tliere should bc added to the $2,000,000 
of assets reported by Mr. Rittenhouse about ift.OOO.OOO more derivable largely 
from refunds of agents' commissions. I am inclinèd to place more reliance 
on tlie report of tlic accountants tbat the liabilities were nearer $7,000,000 
tban $3,000,000, wLlcIi Mr. Ponzi claimed tbat lie owed. In a statement to 
Mr. Pride, Mr. Pon/i had said tbat lie could not raise more tban $4,000,000, 
and tbat be was insolvent. 

It is to be borne in mind tbat future maturities in bankruptcy beeome a 
■présent liability. The act provides, in section 63a (1), tbat among tbe debts 
of a bankrupt which niay be proved and allowed is "a flxed liability, as evi- 
denced by an instrument in writing, absolutely owing at the time of the filing 
of the pétition against him, whether then payable or not." Hence future 
maturities under the bankruptcy system becomc^ flxed, provable liabilities 
on the flling of tbe pétition. If tbis was the condition on the 9th of August, 
it is reasonable to infer tbat it rclatcd back to June, and tbat at the time 
tbe fransfers and payments were made to the creditors Mr. Ponzi was actually 
insolvent. 

In the receivers' examination Mr. PonKi testifled : "I never knew at any 
tiniebow much I bad in the Banks exactly." Durlng the month of July bis 
funds in various banks were under attachment and bis condition was grow- 
ing desperate. The évidence al.so sbowed tbat be bad dcposits in otber peo- 
■ple's names. I tbercfore conclude that be was not only insolvent when be 
made thèse transfers or payments, but that ho also knew tbat he was in- 
solvent, and tbat the intent to prefer, as required by the statute to consti- 
tute an act of bankruptcy, Isinferable from liis act. 

In Ke McGee (D. C. N. Y.) 5 Am. Baukr. Rep. 262, 263, 105 Fed. 895, 806, 
Judge Coxe says : "It is a cardinal principle of law that every one is presumed 
to intend tbe neccssary conséquences of bis acts, and where an insolvent 
debtor transfers a large portion of bis property to one creditor, to the 
exclusion of ail tbe rest, such a transaction must be taken as conclusive évi- 
dence of bis intent to prefer tbat creditor." 

In Toof V. Martin, 13 Wall. 40, 48 (20 L. Ed. 481), Mr. Justice Field says: 
"It is a gênerai principle that every one must be presumed to intend the neces- 
sary conse(!uences of bis act. The transfer, in any case, by a debtor, of a 
large portion of bis property, wbile he is Insolvent, to one creditor, without 
making provision for an equal distribution of its proceeds to ail bis cred- 
itors, necessarily operate.s as a préférence to him, and must be taken as con- 
clusive évidence tbat a préférence was intended, unless tbe debtor can show 
tbat he was at the time ignorant of bis insolvency, and tbat his affairs were 
such that be could reasonably expect to pay ail his debts. The burden of 
proof is npon him in such case, and not upon the assignée or contestant In 
bankruptcy." 

I accordingly find tbat tbe allégations of ail the petitioners as to insolv- 
ency and acts of bankruptcy bave been fully sustained. The requests for 
rulings are covered by my report. 

The case was ably argned by tbe learned counsel for ail tbe petitioners and 
tbose oppo.sing a partnership. I regret not to bave been favored witb any 
argument by counsel for the respondent Mr. Ponzi. Wbatever may be the 
delects of my findings and conclusions, I feel I am justifled in asserting that 
tbe volume of testimony adduced at tbe exhaustive hearings before me will 
be of great assistance to tbe future officiais of thls estate, should an adjudica- 
tion be had, and the testimony, briefs of learned counsel, and exhibits are 
transmitted with my report. 

Horblit & Wasserman, Arthur Berenson, and Martin Witte, ail of 
Boston, Mass., for petitioners. 

Samuel L. Bailen, of Boston, Mass., for Dondero. 

Robert S. Nason, for Daniels. 

Daniel V. Mcisaac, of Boston, Mass., for Ponzi. 
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MORTON, District Judge. So far as Charles Ponzi individually 
is concerned, his daim to a jury trial has been waived, and there has 
been adjudication on the pétition against him. 

The présent proceedings arise on two pétitions, in the first of which 
Ponzi, Dondero, and Bertollotti are respondents, as copartners, and m 
the second of which Ponzi and Daniels are respondents, as copartners. 
The learned référée, to whom the matters were referred, has reported 
in favor of ail the respondents, except Ponzi; and the présent ques- 
tions are whether his report should be confirmed, or whether as to 
some or ail of the respondents, other than Ponzi, it should be set aside, 
and adjudication ordered. 

[1] It is unnecessary to state ail of the somewhat complicated facts. 
Speaking generally, there was nothing in the conduct of Ponzi's busi- 
ness which would indicate that it was a partnership. The auditors 
hâve found no indication on the books that he had any partners, and 
there is no évidence that any of the alleged copartners participated in 
the management and control of the business, or exercised any of the 
rights of a partner. 

The case against Dondero and Bertollotti rests chiefly upon a certifi- 
cate filed by Ponzi under the act of 1907 (St. Mass. c. 539). In it he 
stated explicitly that he, Dondero, and Bertollotti were the persons 
carrying on the business. Neither Dondero nor Bertollotti signed this 
certificate ; as appears f rom its face, it was made by Ponzi alone. He 
testified that he was never authorized to do so by Bertollotti or Don- 
dero, and that neither of them knew anything about the certificate at 
the time, or was a partner. This testimony is corrohorated by Dondero. 
As to Bertollotti, there is practically no évidence, except Ponzi's tes- 
timony. He says that Bertollotti was a real person, who had been his 
landlord in Italy, who would now be about 90 years of âge, if living, 
and whom he supposed to be dead ; that Bertollotti knew nothing about 
the use of his name, nor about Ponzi's business. On this testimony, 
Bertollotti's name, as used by Ponzi on the certificate, was in efifect a 
fictitious one. 

[2] It is contended by the petitioning creditors that the established 
facts show that Dondero, at least, was a partner, and require the re- 
jection of the contrary testimony of Ponzi and Dondero. But the 
learned référée, who saw the witnesses and heard them examined at 
much length, believed that on the point under discussion they were 
telling the truth. His conclusions are entitled to much weight, and the 
facts relied on by the petitioners are by no means so cogent and con- 
vincing as to satisfy me that the learned référée was wrong. I think 
that the évidence as a whole supports the refereë's conclusions that 
Ponzi's certificate did not state the facts, and was a false and fraud- 
ulent statement, made for the purpose of avoiding attachment on mesne 
process, and that neither Dondero nor Bertollotti were partners of 
Ponzi. 

[3] As to the pétition against Daniels: There is no doubt that 
Daniels lent Ponzi a small sum of money near the inception of the 
enterprise. Daniels made a claim under oath in his bill in equity 
against Ponzi in the state court that he was in effect a partner, and 



UNITED STATES V. ONE HAYNES AUTOMOBILE 1003 

(268 F.) 

he accepted in settlement of that claim a large sum of money. It does 
not appear that Ponzi ever acquiesced in the daim. He paid the 
money ; but his purpose in doing so appears to hâve been to f ree his 
funds from the large attachment on mesne process by which they 
had been tied up. Daniels never conducted himself as a partner, and 
there is nothing in Ponzi's testimony or in his conduct which indicates 
that he believed Daniels to be his partner. The testimony of Daniels 
is, of course, worthless; but the testimony of Ponzi on this issue is 
not affected by such inconsistency, interest, and suspicion as that of 
Daniels. The learned référée believed that Ponzi was telling the truth 
about it; and there is nothing in the established facts or in the tran- 
script of the testimony which, in my opinion, would justify holding 
that the learned référée was in error in this respect. Between the aU 
ternatives that Daniels was a partner in the enterprise, and that, not 
being a partner, he falsely claimed to be one, I agrée with the learned 
référée that the latter is more probable. It is possible that there may 
hâve been an agreement between Ponzi and Daniels of such character 
and breadth as to constitute Daniels a partner by opération oî law ; but 
it seems to me that the learned référée was clearly right in holding, 
as in effect he did, that there was no sufficient proof of such an agree- 
ment. 

The report of the learned référée seems to me to be a fair and able 
décision of the questions referred to him; and it is confirmed. 

Let decrees be entered, dismissing both pétitions, with costs. 



UNITED STATES v. ONE HAYNES AUTOMOBILE and eight other auto- 
mobiles. THE VOÏAGEB I, THE NO. V 69. 

(District Court, S. D. Florida. Decembor 8, 1920.) 

Nos. 1135, 1136, 1148, 1149, 1151, 1157, 1158, 1162, 1107, 1176, and 1177. 

Internai revenue <S=2— Intoxicatin^ liquors <S='245— Statutes <S=^165 — Vol- 
stead Act rppeaJed prior statute for forfeiture of vehicles used for illégal 
transportatioa 

Volstead Act, tlt. 2, § 26, provldlng for condemnation of vehicles used 
for transportlng llquor lllegally subject, however, to claims and liens of 
Innocent parties, was apparently intended to cover the subject, and was 
less severe than Rev. St. §3450 (Comp. St. § 6352), for forfeiture of 
vehicles used for transportihg untax-paid spirits, under which the rights 
of innocent owners or lienholders were forfeited, and therefore the Vol- 
stead Act repoaled Rev. St. | 3450, so far as it applled to dlstilled spirits, 
notwithstanding section 35, tit. 2, of the Volstead Act, providing that 
inconsistent laws were repealed only to the extent of the inconsistency, and 
that régulations thereln should be additional to the existing laws. 

Forfeiture Libels. Eleven separate libels by the United States for 
the condemnation of one Haynes automobile, of one Buick automo- 
bile, of one Cadillac automobile, of one Kissel touring automobile, of 
one Reo automobile, of the gas screw vessel Voyager I, of one Hud- 
son Super-Six automobile, of one Dodge automobile, of one Roamer 
automobile, of one G. M. C. truck, and of one seagoing yacht. No. 

<Ë=aFor other cases see same topic & KKV-NUMBBR in aU Key-Numbered Dlgests & Indexe* 
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V 69, each of which had been used for the transportation of liquors. 
Libels dismissed. 

Miles W. lycwis and William A. Hallowes, Jr., both of Jacksonville, 
Fia., and R. B. Gautier and Bart A. Riley, both of Miami, Fia., for 
respondents. 

CALL, District Judge. Each of the above cases is brought to for- 
feit the vessel or automobile, as the case may be, charging a viola- 
tion of section 3450 of the Revised Statutes (Comp. St. § 6352). The 
sufficiency of the libel in each case is challenged on the ground that, 
so far as distilled spirits is concerned, that section has been repealed 
by the Volstead Act, passed October 28, 1919 (41 Stat. 305, c. 85), pur- 
suant to the Eighteenth Amendment to the Constitution. Each vio- 
lation is charged to hâve occurred since the 17th of January, 1919. 
The libels in each case charge that the vessel or automobile, as the 
case may be, was being used in the removal, deposit, and concealment 
of untax-paid distilled spirits to a place other than one authorized by 
law, with intent to defraud the United States of the taxes thereon. 

The courts by whom the question has been decided are not in unison. 
Some District Courts hâve held the sections of the Revised Statutes 
relating to the collection of the revenues of the government formerly 
derived from the taxes on distilled spirits still in force; others hâve 
held them repealed by the Eighteenth Amendment and the Volstead Act. 

Unquestionably there has been a complète change of the policy of 
this government on the question of distillation of spirits since the adop- 
tion of the Eighteenth Amendment. Prior to the adoption of the 
amendment, the policy of the government was to raise a considérable 
portion of its revenues from taxes levied upon the distillation and sale 
of spirituous liquors. Now the policy is to prohibit such distillation and 
sale for beverage purposes. Section 3450 of the Revised Statutes and 
many other sections were adopted to aid in the collection of such 
taxes. The Volstead Act was adopted for the purpose of carrying out 
the policy outlined by the amendment, and apparently provides for 
every contingency. 

Ordinarily, under the well-known canons of statutory construction, 
the last act would repeal the former acts bearing upon the same sub- 
ject-matter. The courts upholding the nonrepeal of the sections passed 
for the purpose of aiding in the collection of the revenues seem to 
base such holding upon section 35, tit. 2, of the Volstead Act. That 
section reads as f ollows : 

"AU provisions of law that are inconsistent with thls act are repealed only 
to the extent of such Inconsistency, and the régulations herein provlded for 
the manufacture or traflac in ihtoxicating liquor shall be construed as in addi- 
tion to exlsting laws. No llquor revenue stainpa or tax receipts for any illégal 
manufacture or sale shall be issued in advnnce, but upon évidence of such 
Illégal manufacture or sale a tax shall be assessed against, and coUected from, 
the person responslble for such Illégal manufacture or sale In double the 
amount now provlded by law, with an additioual penalty of $500 on retall deal- 
ers and 51,000 on manufacturers." 

Title 3 of the Volstead Act provides a complète System of law, pro- 
viding for the distillation of industrial alcohol, its disposition, etc. 
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Registration, etc., of the plants must be with the Commissionèr of Inr 
ternal Revenue. Section 3, tit. 2, of the Volstead Act provides thaï 
no person shall, on or after the date when the Eighteenth Amend- 
ment goes into effect, manufacture, sell, barter, transport, import, 
exporl, dehver, furnish, or possess any intoxicating Hquor, except as 
authorized in this act. The section then provides for sale, etc., of 
liquor and wine for nonbeverage purposes under permits issued by 
the Commissionèr. 

Section 6, tit. 2, provides that no one shall manufacture, sell, p ur- 
chase, transport, or prescribe any liquor without a permit from the 
Commissionèr. The exceptions are not important to notice in this 
connection. The following sections provide régulations to control the 
manufacture and disposition of liquor allowed by the act, and for 
restraining violations, until section 26, tit. 2, is reached. That section 
provides : 

"When the Commissionèr, his assistants, inspectors, or any officer of the 
law shall discover any person In the act of transportlng in violation of the 
law, intoxicating liquors in any wagon, buggy, automobile, water or air 
craft, or other vehicle, it shall be his duty to seize any and ail Intoxicating 
liquors found therein being transported contrary to law. Whenever intoxi- 
cating liquors transported or possessed illegally shall be seized by an offlcer he 
shall take possession of the vehicle and team or automobile, boat, air or 
water craft, or any other conveyance, and shall arrest any person in charge 
thereof. Such officer shall at once proceed against the person arrested under 
the provisions of this title in any court havlng compétent jurisdiction ; but the 
said vehicle or conveyance shall be returned to the owner upon exécution by 
him of a good and valid bond, with sufficient sureties, in a sum double the 
value of the property, whieh said bond shall be approved by said offlcer and 
shall be eondltioned to return said property to the custody of said officer on 
the day of trial to abide the judgment of the court. The court upon convic- 
tion of the person so arrested shall order the liquor destroyed, and unless 
good cause to the contrary is shown by the owner, shall order a sale by public 
auction of the property seized, and the officer making the sale, after deducting 
the expenses of keeping the property, the fee for the seizure, and the cost of 
the sale, shall pay ail liens, according to their priorities, which are established, 
by intervention or otherwise at said hearing or in other proceeding brought 
for said purpose, as being bona flde and as having been created without the 
ieinor having any notice that the carrying vehicle was being used or was to 
he used for illégal transportation of liquor, and shall pay the balance of the 
proceeds into the treasury of the United States as miscellaneous receipts, 
AU liens against property sold under the provisions of this section shall be 
transferred from the property to the proceeds of the sale of the property. 
If, however, no one shall be found claiming the team, vehicle, water or air 
craft, or automobile, the taking of the same, with a description thereof, shall 
be advertised in some newspaper publislied in the city or county where taken, 
or if there be no newspaper in such city or county, in a newspaper having 
circulation in the county, once a week for two weeks and by hand bills posted 
in three public places near tlie place of seizure, and if no claimant shall ap- 
pear within ten days after the last publication of the advertisement, the 
property shall be sold and the proceeds after deducting the expenses and costs 
shall be paid Into the treasury of the United States as miscellaneous re- 
ceipts." 

Section 26, above quoted, seems to cover every illégal transporta- 
tion of liquor and provides the proceeding for the forfeiture of the 
vehicle in which such illégal transportation is accomplished. The con- 
struction placed by the courts upon section 3450 of the Revised Stat- 
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utes îs that it îs knmaterial that the owner of the vehtdfe did not par- 
ticipate in the illégal transportation, sécrétion, etc. If he had con- 
sented to the use o£ the vehicle by the party violating the law, his 
vehicle was forfeited, no matter how innocent the purpose for which 
consent was given; and the legislators must be presumed to hâve 
known of this construction when they adopted the section 26 above. 
Surely it cannot be said that Congress 'intended by section 35 to con- 
tinue in force section 3450 of the Revised Statutes with the construc- 
tion theretofore placed thereon. The inconsistency between the sec- 
tions, so far as intoxicating liquors is concerned, seems patent. It 
seems to me that section 3450 is repealed under another principle, al- 
50, in that the proceeding for forfeiture provided in the latter act is 
much less stringent than that provided by section 3450 as construed 
by the courts. 

I hâve had access to the opinions of Judge Sibley, in U. S. v. One 
Essex Touring Automobile, 266 Fed. 138 (Northern District of Geor- 
gia), of Judge Bourquin, in U. S. v. Sohm et al., 265 Fed. 910 (Dis- 
trict of Montana), and of Judge McDowell, in U. S. v. Turner, 266 
Fed. 248 (District of West Virginia), ail of whom hold that the Vol- 
stead Act did not repeal the prior existing revenue laws. I hâve also 
had the benefit of Judge Bean's opinion in U. S., v. Yuginni et al., 
266 Fed. 746 (District of Oregon), of Judge Smith's in U. S. v. Wind- 
hàm, 264 Fed. 376 (Eastern District of South Carolina), and the 
opirijpn of Judge Knapp in Bruce Reed v. J. William Thurmond, 
United States Attorney for the Western District of South Carolina, 
269 Fed. 252 (Fourth Circuit Court of Appeals, decided November 
4, 1920), holding the contrary view. The libels in thèse cases do 
not allège facts sufficient to sustain them against demurrer or excep- 
tion as stating a case for forfeiture under the Volstead Act. 

There are other grounds of attack in the demurrers and exceptions 
to the varions libels, but I hâve passed them in order to reach the vital 
question involved. Other grounds of attack, if well founded, might 
hâve been cured by amendment. 

An order will be entered in each case, sustainlng the objections and 
dishaissing the libels. 



In re SIMON. 

(District Court, D. Massachusetts. December 1, 1020.) 
No. 23777. 

1. Bankruptcy <S=>409(2) — Discharge denied for concealing books of accouirt. 

A bankrupt, who had been found guilty of fraud In transferring the 
assets of a coi-poratlon controlled by him, lield to hâve fraudulently 
concealed hls Personal books of account, where there are no records re- 
gardlng the disposition of many thousands of dollars, and a discharge 
in bankruptcy should be denied him. 

2. Bankruptcy <S=407(5) — ^Discharge refused.for obtajniiig crédit on false 

statement; "invested." 

' A bankrupt's statement that he had a certain amount Invèsted la 
a statement of fact, not of estlmated value, and his discharge from bank- 
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ruptcy shoùld; be refused, where he obtalned crédit by falsely maklng 
such a statement. 

3. Bankruptcy <Ê='407(1) — Banhrupt's acquittai on one charge does not 

preclude refusing dischai^ë on other spécifications. 

A bankrupt's acquittai on the cbarge of f raudulently concealing his 
assets does not preclude refusing liim a discharge from bankruptcy on 
the spécifications that he had concealed his books of account and had 
obtalned crédit by false statements. 

4. Bankruptcy '©='413(3) — Spécifications of objections to bankrupt's fflscliarge 

Iield sufflcient. 

Spécifications of objections to a bankrupt's discharge are sufflcient, 
if they fairly apprise him of the objections made to his discharge, at 
least where the sufiiciency of the spécifications was not challenged In 
tlme to permit amendments to it. 

5. Bankruptcy ®='413(^) — Creditor's objections to discharçe not disf avored. 

The law bas gone far enough in maklng difficult objections by creditors 
to the discharge of a bankrupt. 

In Bankruptcy. In the matter of Isaac Simon, bankrupt. Pétition 
for discharge denied. 

William H. Garland, of Boston, Mass., for bankrupt. 
William Hirsh, of Boston, Mass., for objecting creditor. 

MORTON, District Judge. The. bankrupt owned ail but one share 
of the capital stock of the Simon Manufacturing Company, and was 
its président and treasurer. In the fall of 1915 this corporation trans- 
ferred ail its assets to the Simon Coat Company without considéra- 
tion. The transactions between thèse two corporations, as stated in 
the opinion of the Suprême Judicial Court (233 Mass. 85, 123 N. E. 
340), were grossly fraudulent, and were entered into for the purpose 
of hindering and defrauding creditors. As the bankrupt was the vir- 
tual owner and the manager of the Manufacturing Company, he must 
hâve actively participated in the fraudulent scheme by which he was 
the person to be chiefly benefited. His individual business interests 
were closely interrelated with those of the two corporations. It is 
with référence to thèse basic facts that the spécifications of objection 
to his discharge are to be considered. 

[1] As to the alleged concealment of personal books of account: 
Dtiring 1914 and 1915 the bankrupt was taking on the average about 
one mortgage a month, some of them for very substantial sums. His 
bank deposits and withdrawals amounted to about $6,000 per month. 
He received during this period about $30,000 for fire Insurance, which 
had been paid to the Simon Manufacturing Company and taken by 
him, besides large sums from other sources. For many thousand 
dollars the returned checks are missing, and no books or papers are 
produced to show what became of it. 

It is obvious that transactions of such kind and magnitude must 
hâve been entered on books and evidenced by varions papers; and 
the bankrupt testified that he had various personal books, papers, and 
data relating to them, which for the most part hâve disappeared. Some 
of them, according to the bankrupt, were tumed over by him to one 
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or another of tfie lawyers connectée! with thè casé ; but they were 
not produced or otherwise accounted for. 

As the learned référée saw the witness, his finding in f avor of his 
honesty and credibility is entitled to much weight. But the présent 
question is whether, givinf this finding the weight to which it is enti- 
tled, the bourt is satisfied that there has been a concealment of books 
of account for the purpose of concea.ling financial condition. On the 
findings of the Massachusetts court, the bankrupt had the will to 
cheat creditors of his company and intelHgence enough to make care- 
ful plans to that end; and on the testimony now before the court 
it is altogether probable that he concealed or destroyed the company's 
books of account in order to hinder successful investigation of its af- 
fairs. Thèse facts go far to discrédit his assertions of good faith ; it 
is lilîcly that he would resort to similar methods in his persona,! af- 
fairs which were interwoven with those of the corporation. His tes- 
timony; as it appears in the transcript impresses me as that of. a de- 
cidedly untrustworthy witness. The absence of personal books and 
papers has made it impossible to trace what became of large amounts 
of cash received by the bankrupt. ! am linable to believe that this re- 
suit is accidentai. I bave no doubt that the lack of ail data âbout 
Personal transactions, aggregating many thousand dollars, was in- 
tentional, and wks brought about by the bankrupt for the purpose of 
concealing' what had been done. The spécification based on conceal- 
ment of books of account is sustained. 

[2] As to the alleged false statenient to obtain crédit: In my opin- 
ion, the written statement : "We bave $75,000 invested in this property, 
of which I am an equal owner. I bave $37,500 invested"- — whicb was 
signed by the bankrupt and given by him to the Massachusetts Trust 
Company, was a statement of facts, not an estimate of value, as the 
learned référée held. To say "I bave invested" a certain amount sig- 
nifies that I hâve put that amount of money or the équivalent of money 
into the property in question. It seems to me quite différent f rom 
saying, "I value the property" at such a figure, which is the construc- 
tion put upon it by the learned référée. The bankrupt's assertions of 
an honest intent, made in the shape of affirmative answers to very 
leading questions of his counsel, are, under the circumstances, in- 
sufïicient to outweigh the natural inferences from the facts shown. 

The évidence that the trust company relied on the statement in ex- 
tending crédit to the bankrupt is not very explicit, It appears, how- 
ever, that within a few days after receiving the statement the trust 
company entered into a course of dealing with the bankrupt which in- 
volved loans to him from time to time, and at the time of the failure 
was his créditer on unsecured loans amounting to about $10,000. The 
statement in question was evidently made in connection with this busi- 
ness. Taking ail the évidence, I think it sufïiciently appears that crédit 
was obtained by means of the statement. On this ground, also, the 
discharge must be refused. 

[3] The bankrupt was indicted jointly with Goldman by the fédéral 
grand jury for fraudulent concealment of assets, and upon his trial 
was acquitted by direction of the court; but the resuit of those pro- 
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ceedings has no bearing on the spécifications of objection which hâve 
been discussed. 

[4, 5] If formai insufficiency of the spécifications was rehed on, the 
point should hâve been seasonably urged, so that amendments might 
be made if necessary. The law has gone far enough, I think, in mak- 
ing difficult opposition to the discharge of bankrupts. A creditor who 
goes to the trouble and expense of filing and prosecuting objections 
to discharge undertakes what is usually an unprofitable and often a 
thankless job. But he does something which in fraudulent cases is 
decidedly in the pubHc intCrest. Spécifications of objection are sufiî- 
cient, if they fairly apprise the bankrupt of the nature and grounds of 
the objection which is being made to his discharge. 

Pétition for discharge denied. 



DUSENBERKÏ v. LEHIGH VALLEÏ R. CO. et al. 

(District Court, S. D. New York. April 15, 1920.) 

11 Commerce <S=>89 — When unneeessary to présent daim for discrimination 
to Interstate Commerce Commission before suing tlierefor. 

A clalm against a railroad company for discrimination in tlie distribu- 
tion of cars in violation of its own rulo, is not one wliich requii'os présenta- 
tion to the Interstate Commerce Commission before an action may be 
maintained thereon, undcr Interstate Commerce Act Feb. 4, 1887, c. 104, § 
9 (Comp. St. § 8573), nor is such présentation necessary, when there is no 
shortage of cars and the reasonableness of the carrier's rule for distribu- 
tion is not Involved. 

2. Pajrtnersliip <§=200 — Single member of partnersliip may he joineâ as de- 

fendant with railroad company. in suit for discrimination. 

That a person jolntly charged with a railroad company in an action to 
recover damages for unlawful discrimination, under Interstate Commerce 
Act Feb. 4, 1887, c. 104, § 10(4), as amended (Comp. St. § 8574 [4]), Is a 
member of the partnersliip alleged to hâve been preferred, does not make 
it necessary to join the other members of the flrm. 

3. Commerce "S^Sfl — Complaint for discrimination held not to présent ques- 

tion required to be submitted to Interstate Commerce Commission. 

Where the complaint in an action against a railroad company for dis- 
crimination rests on an allégation that défendant gave rebates, not pro- 
vided for in its published rates, to one shipper, and refusea tnem to an- 
other, it présents no question requiring preliminary présentation to the 
Interstate Commerce Commission. 

At Law. Action by Edwin B. Dusenberry against the Lehigh Valley 
Railroad Company and Charles Schaefer, Jr. On demurrers to com- 
plaint. Overruled. 

Demurrer by both défendants to a complaint at law under the Interstate 
Commerce Law (Comp. St. § 8.563 et seq.) for insufficiency in law. The com- 
plaint was in two counts, of which the flrst alleged in substance : That the 
corporation défendant was a railroad corporation and common carrier of pas- 
sengers and freight in Interstate commerce, within the act to regulate commerce 
of 1887 (Comp. St. § 8.^)03 et seq.). That the plaintilï was during the years 
1916 and 1917 engaged in buylng, selling, and shipping hay to the state of New 
York from Pennsylvania, Ohio, Indiana, Maryland, Miehigan, and other 
States. That during that period the carrier accepted certain hay for transpor- 
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tatlon from a firm, Schaefer & Son, a competitor of the plalntiff, to New Tork 
f rom the states just mentioned. That It provlded them with many thousand cars 
for that purpose, and carried their hay. ïhat during that sanie period the car- 
rier refused to accept hay, when requested by the plaintlffy or to transport it 
from the same places, or places similarly sltuated, whence it was transporting 
hay for Schaefer & Son. That at the time of so doing the carrier "had ample 
and sufficient cars and equipment for the transportation of hay In interstate 
commerce in the quantities and at the times and from the places for which 
transportation facilities were requested by the plalntiff." Thàt this refusai. In 
conjunction with the accommodation of Schaefer & Son, was unîawful discrim- 
ination under the statute. That the foregolng acts were done at the sollcita- 
tion of the individiial défendant, and were procured by his payment of money 
to the carrier or its agents. The damages resulting from thèse refusais are 
laid generally at $115,200. That Schaefer & Son was a flrm of which the 
individual deîfendant was a partner. The second count alleged that the carrier 
at the solicitation of the individual défendant charged the plalntiff $5 a car 
for shipments of hay from Townley, N. J., to New York, and charged Schaefer 
& Son for the same service $2 a car ; further, that it allowed to Schaefer & 
Son a rebate for the use of lighters in New Tork Harbor, owned by them, and 
declined to allow a similar rebate to the plalntiff — ail to the plaintiff's damage 
in the sum of $6,000. 

Thomas Downs, o£ New York City, for plaintiff. 
Henry A. Wise, of New York City, for défendant railroad Com- 
pany. 

Herbert Goldmark, of New York City, for défendant Schaefer. 

LËARNED HAND, District Judge (after stating the facts as above). 
The first count is based upon the violation of section 3 of the act of 
1887 (Comp. St. § 8565), forbidding the giving of "undue or unrea- 
sonable préférence or advantage" to one shipper over another, or upon 
section 10, subd. 4 (Comp. St. § 8574), forbidding unjust "discrimina- 
tion." The liability of the railroad under section 3 rests upon section 
8 of the act (Comp. St. § 8572), and the jurisdiction of this court 
upOH' section 9 (Comp. St. § 8573). The Hability of the individual de- 
fendant must rest upon section 10, subd. 4, and also the jurisdiction 
of this court. Many objections hâve been taken to the language of 
both counts, but they ail proceed from a narrow and verbal criticism, 
and under présent libéral rules of interprétation they furnish no just 
ground for denying the plaintifï his day in court. The allégations hâve 
been summarized in the foregoing statement according to their rea- 
sonable import, and set forth enough to advise the défendants of the 
nature of the claims against them. If they need more information 
upon the détails of the allégations, they must seek relief by interloc- 
utory motions. 

[1] The substance of the attack upon the first count rests under 
the supposed application of Morrisdale Coal Co. v. Penn. R. R. Co., 
230 U. S. 304, 33 Sup. Ct. 938, 57 L. Ed. 1494, a case holding that, 
when the question arises inter partes of the reasonablesness of the 
distribution of cars adopted by the carrier, there must be a preliminary 
application to the Interstate Commerce Commission. This case does 
not, however, hold that, when there has been discrimination arising 
from a departure by the carrier from its own rule, an action will not 
lie, either at common law, under local statute, or under section 9, Penn. 
R. R. Co. V. Puritan Coal Co., 237 U. S. 121, 35 Sup. Ct. 484, 59 L. 
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Ed. 867. It îs only when the trial will involve the question of the 
reasonableness of the practice actually adopted by the carrier that 
recourse must be had to the commission, and its own rule is as much 
binding upon the carrier meanwhile as if it were a statute. This is as 
true after the Hepburn Act (34 Stat. 584) as before. 111. Cent. R. R. 
V. Mulberry Coal Co., 238 U. S. 275, 35 Sup. Ct. 760, 59 L. Ed. 1306. 
And indeed the doctrine that the carrier's practice in distribution is 
to be the standard only applies when there is a shortage, or not in 
"normal" times, when there are presumptively enough to go round. 
Penn. R. R. Co. v. vSonman Coal Co., 242 U. S. 120, 37 Sup. Ct. 46, 
61 L. Ed. 188. 

[2] Now in the first count the allégation is that the carrier had am- 
ple cars for both Schaefer & Son and the plaiiitiff. If so, it violated 
section 3 and section 10, subd. 4, when it preferred Schaefer & Son 
and discriminated against the plaintiff. The case does not involve 
an inquiry into the reasonableness of any practice of the carrier, but 
of its departure from its gênerai duty as such to accord ail shippers 
equal treatment. Moreover, the liability of Schaefer is well laid under 
section 10, subd. 4, as a joint tort-feasor. Probably that section was 
unnecessary in any case. Nor was it necessary to join the other mem- 
bers of the firm, because, the act being a tort, Schaefer would hâve 
been equally liable, had he not been a partner at ail, but only a third 
person, for any motive enough concerned with the firm's interest to 
try to secure for it an illégal préférence. I do not see that it makes 
any difiference whether the action against the carrier be considered 
as arising under sections 8 and 9 or under section 10, subd. 4. They 
overlap as respects the civil remedy accorded against the carrier. The 
demurrer to the first count is overruled. 

[3] The second count is not for discrimination in furnishing cars, 
but is in two parts; one for giving différent rates, and the other for 
giving a rebate in the form of a lighterage allowance. To take up the 
second part first, if the allégation was that the rebate made to Schaefer 
& Son was in accordance with the fixed practice of the carrier, ex- 
tended to ail shippers, but as to Schaefer & Son unreasonable in 
amount, then some preliminary application would hâve to be made to 
the Interstate Commerce Commission, among other reasons, because 
the question would be too intricate for trial in court. Mitchell Coal 
Co. V. Penn. R. R. Co., 230 U. S. 247, 33 Sup. Ct. 916, 57 E. Ed. 
1472. It is not that; rather it rests on an allégation that the carrier 
gave a rebate to one shipper and refused any to the other. This is 
an unlawful discrimination of itself, and raises no question requiring 
any inquiry into the amount of the rebate or to any occasion for its 
allowance. No rebate whatever was permissible, unless part of the 
published rates. Penn. R. R. Co. v. International Coal Co., 230 U. S. 
184, 33 Sup. Ct. 893, 57 L. Ed. 1446, Ann. Cas. 1915A, 315. 

The first charge of the second count is also well laid, in alleging that 
the carrier gave différent rates between the same points for the same 
goods. This is the typical case which the statute was made to reach. 
A question might be made under Penn. R. R. Co. v. International Coal 
Co., supra, whether the damages are properly laid. If the complaint 
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showed that the plaintiff's claim was made up of the différence be- 
tween vvhat he liad paid and what Schaefer & Sons had paid, this count 
might be demurrable. But the plaintiff has contented himself with 
alleging bis damages generally, as was bis rigbt in an action sounding 
in tort. Tbe question must therefore await trial of tbe method by 
wbich bis damages are computed. The demurrer to the second count 
is also overruled. 

Demurrers overruled, with rigbt to the défendants to plead over 
within 20 days. 



In re BONK. 
In re DETROIT STORE FIXTURE CO. 

(District Court, E. D. Mlchlgan, S. D. October 9, 1920.) 
No. 4262. 

1. Chattel mortgages <S=6, 196 — Contract held a chattel mortgage, învalid as 

to creditors, if not recorded. 

A contract for sale of store fixtures to a merchant, to be paid for lu 
installments, providlng for the giving of notes for deferred paymeuts, and 
retalning title in the seller "as securlty for the payment" of such notes, 
Keld in efCeet a chattel mortgage, and, net having been recorded, void as 
to credltors of the purchaser, under Comp. Laws Mlch. 1915, § 11988. 

2. Courts «Sï^SeedS) — Fédéral courts foUow state court's construction of 

statutes. 

The décision by the Mlchlgan Suprême Court of the question whether a 
chattel mortgage not flled and without change of possession is void as 
agalnst credltors of the mortgagor's assignée, under Comp. Laws Mlch. 
1915, § 11988, maklng such a mortgage void as agalnst the credltors of 
the mortgagor, is blndlng on the fédéral bankrviptcy court. 

3. Chattel niortgages <3='197(1) — Invalidity of unrecorded mortgage does not 

extend to creditors of assignée of mortgagor, unless there is novation. 

T'nder Comp. Lavirs Mich. 1915, § 11088, providlng that chattel mort- 
gages, not accompanled by immédiate delivery of the property and fol- 
lowed by continued change of possession, shall be void as agalnst credltors 
of the mortgagor, unless flled for record, such invalidity does not extend 
to credltors of an assignée of the mortgagor, where the mortgagee does 
not rélease the mortgagor from llabillty and accept hls assignée in hls 
stead. 

4. Novation <S=>Î— Assent must be, not only to assignment, but to substitution. 

To establish a novation, substituting chattel mortgagor's assignée lu hls 
place, it is not enough to show the conduct of the mortgagees in consent- 
iug to the assignment, but there must also be shown an agreement be- 
tween the parties that the mortgagor should be released from llabillty to 
the mortgagees, and such llabillty transferred to the as.signee alone. 

5. Bankruptcy <Ë=>185-^Trustee vested with no greater riglits as to unflled 

chattel mortgage thaii creditors. 

The amendment of Bankruptcy Act, § 47, by Act June 25, 1910 (Comp. 
St. § 9631), conferring on trustées "ail the rlghts, remédies and powers 
of a créditer holding a lien by légal or équitable procoedlngs," held not 
to give a trustée any better standing to attack the validity of a chattel 
mortgage on bankrupt's property than hls credltors would hâve had, if 
bankruptcy had not intervened. 

In Bankruptcy. In the matter of Julius E. Bonk, doing business as 
the EagleDrug Store, bankrupt. On review of order of référée deny- 
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ing pétition of the Détroit Store Fixture Company for réclamation of 
property. Reversed. 

Benjamin & Betzoldt, of Détroit, Mich., for petitioner. 

Welsh, Bebout & Kahn, of Détroit, Mich., for trustée. 

TUTTLE, District Judge. This is a pétition to review an order of 
one of the référées in bankruptcy of this district, denying a pétition of 
Isaac Rosenthal and Abraham Rosenthal, doing business as Détroit 
Store Fixture Company, praying for an order instructing the trustée 
in bankruptcy to surrender possession of a certain soda fountain and 
other drug store fixtures to petitioner, or to pay the balance due thereon. 

The property involved was originally sold by petitioners to one Tilley 
under two written contracts containing substantially the same lan- 
guage. Each of such contracts provided for the payment of a certain 
amount in cash and for the payment of the balance of the purchase 
price in monthly installments, for which notes were to be given. Each 
contract contained the following clause : 

"It is agreed, as seeurity for the payment of the above, that the Détroit 
Store Fixture Company retain title to sait! property until fully paid for, after 
which a receipted bill will be given for same. (Notes, drafts or checks not 
to be consdered as 'payment' until they are redeemed.)" 

There are other provisions which it is unnecessary to set forth hère. 
Pursuant to thèse contracts, Tilley, the original vendee, executed and 
delivered to petitioners a séries of notes, nearly ail of which hâve been 
paid. Subsequently, and more than four months prior to the time of 
the filing of the pétition in bankruptcy herein, Tilley sold and assigned 
his interest in thèse contracts and notes and the property covered 
thereby to the bankrupt. Petitioners consented to this transfer, but 
there is no évidence that they agreed to release Tilley from any lia- 
bility under the contracts or to accept the bankrupt in his place. Nei- 
ther of the contracts executed by Tilley and assigned to the bankrupt 
was filed for public record. The bankrupt himself executed no contract 
with petitioners. No creditors of Tilley bave raised any objections to 
the validity of thèse contracts, and it does not appear that said Tilley 
has, or at any time had, any creditors. 

Under thèse circumstances, the trustée contends, and his contentions 
were sustained by the référée, that the contracts under which the 
property was origmally sold to Tilley were, in légal efifect, absolute 
sales to Tilley, with rétention of title making theni chattel mortgages by 
him to secure the balance of the purchase price, and that they were void 
as to the creditors of said Tilley, because not filed for record as re- 
quired by the Michigan statute applicable ; that when thèse contracts 
were assigned to the bankrupt, with the consent of petitioners, a no- 
vation occurred, and the bankrupt was substituted in the place of Tilley, 
and became in légal eiïect the mortgagor under thèse chattel mortgages ; 
and that the failure of the bankrupt to file such contracts for record 
rendered them void as to his creditors, and subject to be set aside at 
the instance of the trustée in bankruptcy herein. 

ni Whether thèse contracts should be construed to be contracts of 
pure conditional sale, under which the title was wholly reserved in 



1014 268 FEDERAL REPORTER 

the vendor until performance o£ the condition on which tlie transfer 
of the title was made to dépend, namely, the payment of the purchase 
priée, or whether, on the other hand, such contracts should be con- 
strued as absolute conveyances of the légal title to the vendee, with so- 
called rétention of title in the vendor merely as security for the pay- 
ment of the purchase price, and therefore in law chattel mortgages, dé- 
pends, of course, upon the intention of the parties in making the con- 
tracts in question. 

The référée apparently based his décision, holding thçse contracts 
to be chattel mortgages, on his opinion that the provision for the execu- 
tipn and delivery of promissory notes by the vendee to the; vendor con- 
clusively indicated an intention that the absolute title should pass to 
the vendee, subject to the so-called réservation thereof by way of se- 
curity only. This court has recently held that the mère fact that 
promissory notes are given under a contract providing for the réten- 
tion of title until payment of the purchase price is not necessarily in- 
consistent with an intention that no title shall pass until the payment of 
the purchase price, and that a contract may be construed to be one of 
pure conditional sale, notwithstanding a provision therein for the 
exécution of such promissory notes. In the matter of Robinson Ma- 
chine Company (D. C.) 268 Fed. 16S. 

It will be noted, however, that in each of the contracts hère involved 
it is expressly agreed between the parties that title is to be retained "as 
security for the payment" of the purchase price. The parties having 
thus clearly and positively expressed their meaning as to the purpose 
of the rétention of title, and there beingno language in the contract 
inconsistent with the clause just quoted, it is unnecessary to consider 
the effect of the provision referring to the exécution of the promissory 
notes, or of the acts or conduct of the parties in relation thereto, and 
the intention of the parties thus unequivocally and unambiguously 
expressed should be given effect, and the contracts held to be instru- 
ments intended to operate as chattel mortgages. 

[2] As already observed, thèse chattel mortgages were not filed for 
record, although there was no immédiate delivery, or change of actua! 
possession, of the property covered thereby. What, then, was the 
effect of the failure to so file them? The Michigan statute applicable 
is section 11988 of the Michigan Compiled Laws of 1915, which pro- 
vides that: 

"Every mortgage or conveyance intended to operate as a mortgage of goods 
and ehattels which shall liereafter be made which shall not be accompanied 
by an Immédiate deliyery and followed by an actual and eontinued change of 
possession of the things mortgaged, shall be absolutely void as against the 
creditors of the mortgagor, and as against subséquent purchasers or mort- 
gagees in good faith, unless the mortgage or a true copy thereof shall be filed" 

—as provided in said statute. Under this statute every chattel mort- 
gage not filed as therein required is void as to creditors "of the mort- 
gagor." Is such an unfiled mortgage void also as against creditors of 
the assiafnee of such mortgagor? Of course, if this question has been 
determined by the Michigan Suprême Court, its décision on such ques- 
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tion is binding upon this court. In re Huxoll, 193 Fed. 851, 113 C. C. 
A. 637. 

[3] In the case of Dwight v. Scranton & Watson Lumber Co., 69 
Mich. 127, 36 N. W. 752, a case identical with the présent one in re- 
spect to the material facts involved and the proper rule applicable, the 
Suprême Court of Michigan distinctly held that the invaUdity of an 
unfiled chattel mortgage as against creditors applies only to the cred- 
itors of the original mortgagor, and does net extend to creditors of an 
assignée of such mortgagor. Regardless of what might otherwise be 
the décision of this court on this question, it must follow the construc- 
tion of this statute of the state of Michigan thus announced by the 
court of last resort of such state. Any injustice that may resuit from 
this construction of the statute must be remedied by the state Législa- 
ture, to which tribunal should be addressed any arguments based upon 
the hardship which may arise from the statute as so construed. 

[4] The contention that the bankrupt must be considered as sub- 
stituted in the place of the original mortgagor by the conduct of peti- 
tioners in consenting to the assignment from such mortagagor to the 
bankrupt cannot be sustained, as there is no évidence to support a fînd- 
ing that there was an agreement between the parties to the efïect that 
the mortgagor should be released from liability to the petitioners and 
such liability transferred to the bankrupt alone, which agreement would 
be necessary in order to constitute the novation alleged. Illinois Car 
& Equipment Co. v. Linstroth Wagon Co., 112 Fed. 737^ 50 C. C. A. 
504; Harrington-Wiard Co. v. Blomstrom Mfg. Co., 166 Mich. 276, 
131 N. W. 559. 

[ 5 ] Nor is there any merit in the argument that the 1910 amendment 
to section 47 of the Bankruptcy Act (Comp. St. § 9631), conferring on 
trustées "ail the rights, remédies and powers of a creditor holding a 
lien by légal or équitable proceedings," gives to the trustée in bank- 
ruptcy herein any greater or other right in the premises than any cred- 
itor of the bankrupt would hâve had, if bankruptcy had not intervened. 
This amendment to the Bankruptcy Act changed the rulé, previously 
in force, that a trustée merely stood in thé shoes of the bankrupt, and 
acquired only the title and rights previously vested in the bankrupt ; 
and now, under this amendment, the trustée possesses, in addition to 
the title and rights of the bankrupt, also the rights, remédies, and 
powers which belonged, at the time of the filing of the pétition in 
bankruptcy, to creditors of the bankrupt, and might hâve been exer- 
cised by them, if such bankruptcy pétition had not been filed. Bailey 
v. Baker Ice Machine Cp., 239 U. S. 268, 36 Sup. Ct. 50, 60 L. Ed. 
275; In re Flatland, 196 Fed. 310, 116 C. C. A. 130; Inre Seward 
Dredging Co., 242 Fed. 225, 155 C. C. A. 65; Collier on Bankruptcy 
(llth Ed.) p. 728. If, then, the unfiled chattel mortgages hère involved 
would hâve been void as against creditors of the bankrupt, in the 
absence of bankruptcy proceedings, such mortgages would be equally 
void, under the 1910 amendment referred to, as against the trustée; 
but, as such mortgages were not invalid as to such creditors, neither 
are they void as against the trustée. 
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It follows that petitioners are entitled to the rights of mortgagees 
in respect to the property involved in this proceeding, and the order 
of the référée must be set aside, and the matter remanded for further 
proceedings not inconsistent with this opinion. 



Ex parte CRO'iVLEY. 

(District Court, D. Massachusetts. December 13, 1920.) 
No. 1918. 

1. Jury <&=19(19) — No jury trial în habeas corpus proceedings, wliere facts 

mt in dispute. 

A jury trial will be denied in a liabeas corpus proceeding by a person 
in custody under an extradition warrant, where tlie essentlal facts 
are not in dispute. 

2. Extradition .©=>24 — Beque«t must be honorod, unless défendant not in 

State when crime coula hâve béén committed, 

Wheii a person is f ornially chargea with crime, and his extradition is 
requested, the request must be honored, unless he proves that he was not 
, in the demaijidiug state at any time when it was possible for him to bave 
committed the crime charged. 

3. Extradition ^='35— Sufficient if accused is s.hown to bave been in demand- 

ing state about time all^ged. 

As the prosecution is not bound to establlsh on the trial of a crlniinal 
case that the crime charged was committed on the exact date specified, it 
is sijfBcient in extradition proceedings if accused is shown to hâve been 
in the demanding state "in the neighborhood of the time allegéd." 

4. Extradition <&^35 — Whether dcfendant's présence in the demandii^ state 

had anj' connection with the crime cannot be tried. 
' When it appears in an extradition proceeding that défendant was 
présent in the demanding state at a time wlien it was possible for him 
to bave committed the crime charged, the qpestion whether such présence 
had any connection with the crime cannot be tried. 

5. Brolters ©=5 — Principal liable under Blue Sky Law for sales of stoclf 

which he directed, though not personally présent. 

Though défendant was not in Mlclilgan when sales of stock in viola- 
tion of the Blue Sky Iiaw of that state wcre made by a branch office of 
his business, he may be criminally responsible for them while in that 
state, if, when there previously, he directed or arranged for them. 

6. Habeas corpus "©=113 (3) — ^Appeal dlsallowed when no doubtful questions 

of fact or unsettled questions of law. 

In a habeas corpus proceeding by one in custody under an extradition 
warrant, when there is no doubtful question of fact, and ail questions of 
law hâve been settled by décisions of the Suprême Court, an appeal will 
be reîused as frivolous. 

Habeas Corpus. On pétition by James D. Crowley for a writ of 
habeas corpus. Pétition dismissed. 

Thomas D. Lavelle and Waher A. Buie, both of Boston, Mass., for 
petitioner. 

J. Weston Allen, Atty. Gen., for respondent. 

MORTON, District Judge. [1] Habeas corpus to secure the dis- 
charge of the petitioner from custody under an extradition warrant 

• ■ — ~- — ' ~— — ■ — — . __ — " ^ 

(gr^For other cases see same topic à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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issued by the Governor of Massachusetts for his rendition to the state 
of Michigan. The case was heard on the pétition, motion to dismiss, 
and answer. Such évidence was introduced as either party desired to 
offer. The petitioner has moved for a trial by jury; but, as the es- 
sential facts are net in dispute, I do not think the motion should be 
allowed ; and it is denied. 

The petitioner did business as a stockbroker under the name of J. D. 
Crowley & Co., or was a member of a partnership of that name. The 
principal office was in Boston, where Crowley résides. There was a 
branch office in Détroit, Mich., at which certain stocks were sold. 
'the petitioner was complained of before the Michigan courts for 
larceny, and for violation of the so-called "Blue Sky" Law of that 
state (Pub. Acts 1915, No. 46); and a request in due form was made. 
by the Governor of Michigan upon the Governor of Massachusetts 
for his extradition. After hearing, this request was denied by the 
Governor of Massachusetts as to the charges of larceny, and those 
need not be further considered. It was honored as to the charges 
under the "Blue Sky" Law;. and the warrant issued for Crowley's ren- 
dition to the Michigan authorities, under which he is now held. The 
question is whether his rights undei" the Constitution and laws of the 
United States hâve been violated in the extradition proceedings. 

The first contention of the petitioner is that he is not a fugitive from 
the justice of Michigan, because he was not présent in that state at the 
time when the crime charged is alleged to hâve been committed. The 
complaints chaige Crowley with the sale of unauthorized securities 
to a person named and to divers other persons, on or about the 15th 
or 24th days of January, 1920. Thé Governor of Massachusetts had 
before him évidence that Crowley was in Michigan on December 20th, 
and then talked with his représentatives there about sales of the stock 
mentioned in the complajnt, and that after the, dates specifîed he was 
in Michigan, and referred without disapproval to similar sales of stock. 
There was no évidence that he was in Michigan. on either of the days 
named in the complaints. : 

[2-4] It is not necessary that there should be. When a person is 
formally charged with crime, ànd his extradition is requested, the re- 
quest must be honored, unless the accused provès that he was not in 
the demanding state at any time when it was possible for him to hâve 
committed the crime charged. As the prosecution is not bound to 
establish on the trial of a criminal case that the crime charged was 
committed on the exact date specified, it follows that in extradition pro- 
ceedings it is sufficient if the accused is shovvn^to hâve been in the de- 
manding state "in the neighborhood of the time allegçd." Holmes, J., 
in Strassheim v. Dailey, 221 U. S. 286, 31 Sup. Ct. 560, 55 L. Ed. 735. 
Whether the def endant's présence had any connection with the crime^ 
i. e., his guilt or innocence — cannot be tried in those proceedings. In 
re Montgomery (D. C.) 244 Fed. 967 (affirmed 246 U. S. 656, 38 Sup. 
Ct. 424, 62 L,. Ed. 924), shows how far the décisions hâve gone in; this 
direction. 

[5] Even if Crowley was not in Michigan when the sales in question 
were made, he may be criminally responsible for them in that state, if. 
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while there, he directed or arrangée! for them. Strassheim v. Dailey, 
221 U. S. 280, 31 Sup. Ct. 558, 55 L. Ed. 735. 

The other questions of law raised by the petitioner are covered by 
the opinion in Graves, Petitioner, filed this day. 

[B] The pétition must be dismisfed. Inasmuch as ail questions of 
law involved hâve been settled by décisions of the United States Su- 
prenie Court, and there is rio doubtfui question of fact, the exécution 
of the extradition warrant ought not to be further interfered with or 
delayed by thèse proceedings. I shall theref ore f ollow the practice 
approved in this circuit by Judges Putnam and Lowell in Storti's Case 
(C. C.) 109 Fed. 809, although I am aware that some doubt had heen 
expressed about it, and refuse to allow an appeal, which in my opinion 
would be frivolous. 

Pétition dismissed. 



In re SCHENDERLEIX. 

(District Court, D. Massachusetts. November 24, 1920.) 
No. 2T499. 

1. Banliruptcy ®=»318(3) — Creâitar may waive fraud and prove claim In 

bankruptcy. 

One from whom a bankrupt obtalned money by fraud, If he eould 
hâve waived the fraud and sued in assumpsit, may prove his claim in 
bankruptey. 

2. Bankruptey '©s'SS — Transfer t» ereditor of stolen automobile, bought by 

banl<rupt in good faitli, held "act oif bankruptey"; "property." 

A transfer by an alleged banlcrupt to a ereditor of an automobile, which 
he had bought in good faith, and to which he had added accessories 
which he pald for, held a transfer of property and an "act of banlsruptey," 
within the meaning of Bankruptey Act, § 3a (2), Comp. St § 9587, al- 
though the automobile had been stolen and he did not acquire the légal 
title. 

[Ed. Note. — For other définitions, See Words and Phrases, First and 
Second Séries, Act of Bankruptey; Property.] 

In Bankruptey. In the matter of Kurt E. Schenderlein, alleged bank- 
rupt. On pétition for adjudication and objections of the Exchange 
Trust Company, a ereditor. Pétition granted. 

Harris H. Gilman, of Boston, Mass., for petitioning creditors. 
Barton & Harding, of Boston, Mass., for objecting ereditor, 

MORTON, District Judge. Neither party disputes the learned ref- 
eree's findings of fact. The question is whether upon those findings 
there ought to bé an adjudication. The answering créditer now con- 
tends (1) that the single petitioning ereditor has not a provable claim; 
and (2) that neither of the alleged acts of bankruptey has been estab- 
lished. 

[1] As to (1): The petitioner stands in the shoes of the South- 
bridge Bank, whose claim has been assigned to him. If it could hâve 
waived the fraud practiced upon it, and hâve sued the alleged bank- 

^ssFor other cases see same toplc & KBY-NUMBER in ail Key-Numtered Digests & Indexes 
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rupt in assumpsit for the amount of its Iqss, the petitioner has a prov- 
able daim; otherwise, not. Schall v. Camors, 251 U. S. 239, 40 Sup. 
Ct. 135. The exact form of the forged check is not stated, but I in- 
fer that it was payable to Schenderlein under the fictitious name of 
Waterman, and was so indorsed by him. In Schall v. Camors, supra, 
a partnership which became bankrupt had negotiated its commercial 
paper by fraudulent représentations. The persons who took the pa- 
per were allowed to prove against the partnership, but not against the 
individual partners. Under that décision, the petitioning creditor's 
claim is provable. 

[2] As to the alleged acts of bankruptcy: The trust company con- 
tends that, as the alleged bankrupt never had légal title to the auto- 
mobile, his transfer of it could not constitute a préférence. Schender- 
lein hought the auto in good faith, not knowing it was stolen, and he 
added to it before he transferred it to the trust company various ac- 
cessories, which he paid for. As to them he undoubtedly convejed a 
good title to the trust company. As to the auto itself, the trust com- 
pany obtained f rom him possession of it, and the right to keep it against 
everybody but the true owner. Burke v. Savage, 13 Allen (Mass.) 
408. This was "property," within the meaning of Bankruptcy Act, § 
3a (2), Comp. St. § 9587. In In re Wellmade Cas Mantle Co., 233 
Fed. 250, 147 C. C. A. 256 (C. C. A. Ist Cir.), it was held that mer- 
chandise fraudulently obtained by a bankrupt was nevertheless to be 
considered as part of his estate pending proceedings to estabhsh the 
right of the defrauded vendor. 

The trust company contends that, inasmuch as the automobile was 
paid for out of stolen money, the transfer of it, as well as the return 
of $750 found on Schenderlein at the time of his arrest, should be re- 
garded as the return of stolen property to the owner, instead of pref- 
erential transfers. The complète facts, as between the trust company 
and the Southbridge Bank, are not stated; but I understand there is 
no dispute that as to the $1,450 check, which was cashed by the South- 
bridge Bank and remitted to the trust company, the loss will fall on 
the bank. If so, the money which the alleged bankrupt had in his belt 
came, in légal efïect, from both institutions, and was not such an ear- 
marked spécial fund as the trust company contends. 

Adjudication ordered. 
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ADAMS et al. v. OHTO OIL CO. (Circuit Court of Apppals, Eiglith Cir- 
cuit. November 12, 1920.) No. ÏA^)2. Appeal frora tlie District Court ot" ttie 
United States for tlie District of Wyoniiug. F. Cliatterton, of Kivcrton, Wyo., 
and William Scallon and C. B. Nolan, botli of Helena, Mont., for appellants. 
William A. Riner, of Cheyenne, Wyo., for tlie United States. 

PBR CURIaM. Continuance to September tenu, 1921, vacated and set 
aside, and appeal dismissed with préjudice, at costs of appellants. 



BALENTINB v. ELMKNDORF et al. (Circuit Court of Appeal.s, Fifth Cir- 
cuit. November 19, 1920.) No. .3516. Appeal from tlie District Court ol tlie 
United States for the Western District of Texas ; W. R. Smith, Judge. In the 
matter of Samuel Foster Balentine, banlirupt. From an order of the District 
(^ourt, the bankrupt appeals. Alfirmed. Ed. M. Whitaker, of El Paso, Tex. 
(Pred 0. Knollenberg, Ed. M. Whitaker, and Volney M. Brown, ail of El Paso, 
Tex., on the brief), for appellant. John L. Dyer, of El Paso, Tex., for appel- 
lees. Before WALKER, BRYAN, and KING, Circuit Judges. 

PER CURIAM. The order complained of is affirmed. 



BASS et al. v. UNITED STATES. (Circuit Court of Appeals, Fifth Circuit. 
October 14, 1920.) No. 3572. In Error to the District Court of the United 
States for the Southern District of Georgia ; Beverly D. Evans, Judge. Orimi- 
nal prosecution by the United States against Joe Bass and John Pitts. Judg- 
ment of conviction, and défendants briiig error. Afihmed. John R. Cooper, of 
Maçon, Ga., for plalntifts in error. John W. Bennett, U. S. Atty., of Maçon, 
Ga. Before WALKER, BRYAN, and KING, Circuit Judges. 

PER CURIAM. The judgment of the District Court is affirmed. 



BATES V. UNITED STATES. (Circuit Court of Appeals. Sixth Circuit. 
December 13, 1020.) No. 3471. In Error to the District Court of the United 
States for the Southern Division of the Eastern District of Tennessee; Ed- 
vi'ard T. Sanford and A. M. J. Cochran, Judges. C. C. Abernathy, of Chatta- 
nooga, Tenu., for plaintlff in error. W. T. Kennerly, U. S. Atty., of Knoxvllle, 
Tenu. 

PER CURIAM. Dismissed ïor f allure to make deposit for printing record as 
required by rule 19. 



BECKER V. UNITED STATES. (Circuit Court of Appeals, Eighth Circuit. 
September 6, 1920.) No. 5.")21. Appeal from the District Court of the United 
States for the Western District of Oklahoma. Mark Goode, of Shawnec, 0kl., 
for appellant. Herbert M. Peck, U. S. Atty., and Frank E. Ransdell, Asst. U. 
S. Atty., both of Oklahoma City, Okl., for the United States. 

PER CURIAM. Appeal dismissed, without costs to either party in this 
court, on motion of appellee. 



BRUNSON et al. v. CARTER OIL CO. (Circuit Court of Appeals, Eighth 
Circuit. December 20, 1920.) No. 5615. Appeal frora the District Court of 
the United States for che Eastern District of Oklahoma. For opinions below, 
see 263 Fed. 935; 250 Fed. 650. H. B. Uockett, of Comanche, Okl., for ap- 
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pellants. James A. Veasey, C. M. Oakos, and Walter Davison, ail of Tulsa, 0kl, 
for appellee. 

PER CURIAM. Appeal dismlssed, with costs, for want of prosecution, on 
motion of appellee. 



CENTRAL R. OF XEW JERSEY v. NEW YORK CENT. R. 00. (Circuit 
Court of Appeals, Second Circuit. November 10, 1020.) No. 9. Appeal from 
the District Court of the United States for the Eastern District of New 
York; Tliomas I. Cliatfield, Judge. Eibcl by tlie Central Railroad Company 
of New Jersey against the New York Central Railroad Company, From a de- 
cree for libelant {2'A Fed. 873), re.spondent appeals. Atfirmed. Alex S. Ly- 
man, of New York City (W. Mann, of New York City, of counsel), for appel- 
lant. Macklin, Brown, Purdy & Van Wyck, of New York City (P. M. Brown, 
of New York City, of counsel), for appellee. Before WARD, ROGERS, and 
HOUGH, Circuit Judges. 

PER CURIAM. Decree affirmed. 



CHENEY TALKING MACH. CO. v. VICTOR TALKING MACH. CO. (Cir- 
cuit Court of Appeals, Sixth Circuit. October 15, 1920.) No. 3481. Appeal 
from the District Court of the United States for the Southern Division of the 
Western District of Michigan ; C. W. Sessions, Judge. Wilkinson, Huxley, 
Byron & Knight, of Cliicago, 111., and Travis, Merrick, Warner & Johnson, of 
Grand Rapids, Mich., for appellant. Kenyon & Kenyon, of New York City, 
and Knappcn, Uhl & Bi'yant, of Grand Rapids, Mich., for appellee. 

PER CURIAM. Order dismissing without préjudice and renianding for 
purpose of rehearing in District Court. 



ERIE R. CO. V. ANDERSON. (Circuit Court of Appeals, Sixth Circuit. 
October G, 1920.) No. 3427. In Error to the District Court of the United 
States for the Eastern Division of the Northern District of Ohio ; D. C. West- 
enhaver, Judge. Cook, McGowan, Foote, Bushnel & Lamb, of Cleveland, Ohio, 
for plaintiff in error. Andersen, Lamb & Osborne, of Youngstown, Ohio, and 
J. J. Tetlow, of Cleveland, Ohio, for défendant in error. 

PER CURIAM. Disniissed pursuant to stipulation. 



FIRST NAT. BANK OF CHICAGO v. FIRST NAT. BANK OF CASSELTON 
et al. (Circuit Court of Appeals, Eighth Circuit. December 6, 1920.) No. 
5657. In Error to the District Court of the United States for the District of 
North Dakota. See, also, 261 Fed. 912. George L. Wire, of Mitchell, S. D., and 
A. W. Cupler, of Fargo, N. D., for plaintlfï in error. Aubrey Lawrence and M. 
W. Murphy, both of Fargo, N. D., for défendants in error. 

PER CURIAM. Writ of error dismlssed with préjudice, but without costs to 
elther party in thls court, pursuant to stipulation. 



FOX TYPEWRITER CO. v. CORONA TYPEWRITER CO. (Circuit Court 
of Appeals, Sixth Circuit. December 9, 1920.) No. 35()9. Appeal from the 
District Court of the United States for the Southern Division of the Western 
District of Michigan ; C. W. Sessions, Judge. Chappell & Earl, of Kalamazoo, 
Mich., for appellant. Kenyon & Kenyon, of New York City, for appellee. 

PER CURIAM. Order authorizing District Court to receive and consider 
application to reopen. 



MEADOWS V. UNITED STATES. (Circuit Court of Appeals, Fifth Circuit. 
October 14, 1920.) No. 3460. In Error to the District Court of the United 
States for the Southern District of Georgia ; Beverly D. Evans, Judge. Crimi- 
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nal prosecution by the United States against Adolphus Meadows. Judgment 
of conviction, and défendant brings error. Afflrmed. John R. Cooper, of 
Maçon, Ga., for plaintilï in error. John W. Bennett, TJ. S. Atty., of Maçon, Ga. 
Before WALKER, BRÏAN, and KING, Circuit Judges. 
PER OURIAM. The judgment of the District Court Is affirmed. 



MIDDAUGH et al. v. UNITED STATES. (Circuit Court of Appeals, Eighth 
Circuit. September 6, 1920.) No. 5455. In Error to the District Court of 
the United States for the District of Utah. Bussell Schulder and Thomas 
Ramage, both of Sait Lake City, Utah, and Soren X. Christensen, of San 
Erancisco, Cal., for plaintiffs in error. Isaac Blair Evans, U. S. Atty., of Sait 
Lake City, Utah, for the United States. 

PER OURIAM. Writ of error dismissed, without costs to either party in 
this court, on motion of défendant in error. 



MIDWAY PACIFIC OIL CO. v. UNITED STATES. (Circuit Court of 
Appeals, Ninth Circuit. Deeeinber 6, 1920.) No. 3605. Appeal and Cross- 
Appeal from the District Court of the United States for the Northern Division 
of the Southern District of California. Théodore Martin, of Los Angeles, 
Cal., for Midway Pacific Oil Oo. Henry F. May, Sp. Asst. Atty. Gen., for the 
United States. 

PER CURIAM. Pursuant to stipulation, ordered, appeals dismissed. 



PACIFIC MIDWAY OIL CO. et al. v. UNITED STATES. (Circuit Court of 
Appeals, Ninth Circuit. December 1, 1920.) No. 3603. Appeal and Cross- 
Appeal from the District Court of the United States for the Northern Division 
of the Southern District of California. R. T. Harding, of San Francisco, Cal., 
for Pacific Midway Oil Co. C. P. Kaetzel, of San Luis Obispo, Cal., for Obispo 
Oil Co. A. L. Weil, of San Francisco, Cal., for General Petroleum Co. Henry 
F. May, Sp. Asst. Atty. Gen., for the United States. 

PER CURIAM. Pursuant to stipulation, ordered, appeals dismissed. See. 
also, 238 Fed. 575. 



PARKER et al. v. THOMAS. (Circuit Court of Appeals, Seventh Circuit. 
October 14, 1920.) No. 2805. In Error to the District Court of the United 
States for the Eastern Division of the Northern District of Illinois. Action be- 
tween Ulysses S. Thomas and Matthew K. Parker and others. Judgment for 
the former, and the latter bring error. Affirmed. Edward O. Brown and Ru- 
pert Barry, both of Chicago, 111., for plaintilï in error. Edwin H. Cassels, of 
Chicago, 111., for défendant in error. Before BAKER, ALSCHULER, and 
PAGE, Circuit Judges. 

PER OURIAM. The judgment is attacked upon the ground that the record 
conclusively shows the indorsement by plaintiffs in error of the note in ques- 
tion to hâve been for the accommodation of défendant in error. The proofs 
(ail appearing by stipulation) afford évidence of the ultlmate fact that the 
indorsement was not for the accommodation of défendant in error, and 
therefore the judgment must be and is affirmed. 



RENEGAR v. UNITED STATES. (Circuit Court of Appeals, Sixth Circuit. 
November 5, 1920.) No. 3406. In Error to the District Court of the United 
States for the Western Division of the Western District of Tennessee; John 
E. McCalI, Judge. Frank S. Elgin, John E. McCall, Jr., and Charles M. Bryan, 
ail of Memphis, Tennr, for plaintilï in error. Wm. D. Kyser, V. S. Atty., of 
Memphis, Tenu. 

PER CURIAM. Affirmed pursuant to stipulation. 
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SCHAFF V. OLINE. (Circuit Court ot Appeals, Blghth Circuit. October 
25, 1920.) No. 5613. In Error to the District Court of the United States for 
the Western District of Missouri. Ellison A. Neel, of Kansas City, Mo., and 
Joseph W. Jamison, of St. Louis, Mo., for plalntlfC in error. 0. O. Crow, ot 
Kansas City, Mo., for défendant in error. 

PBR CURIAM. Writ of error dismissed with costs pursuant to stipula- 
tion. 



TJNITED STATES ex rel. ORMSBY v. PECK, U. S. District Judge. (Cir- 
cuit Court of Appeals, Slxth Circuit. February 13, 1920.) No. 3384. Appeal 
from the District Court of the United States for the Western Division of the 
Southern District of Ohlo; John W. Peck, Judge. George F. Ormsby, in 
pro. per. See, also, 262 Fed. 1022. 

PER CURIAM. Pétition for writ of mandamus denled. 



WELLS V. WOLFE et al. (Circuit Court of Appeals, Eighth Circuit. 
December 6, 1920.) No. 5623. Appeal from the District Court of the United 
States for the District of Nebraska. W. B. Sadilek and George W. Wertz, 
both of Schuyler, Neb., and David A. Fitch, of Omaha, Neb., for appellant. 
W. J. Courtrlght, of Fremont, Neb., for appellees. 

PBR CURIAM. Appeal dismissed, with costs, on motion of appellant 
and consent of appellees, etc. 
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